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FROM THE AUTHORS

When our book was ready for publication the December 1958
session of the Supreme Soviel of the U.S.S.R. adopted a nuwmber
of new laws which {ake into account the decisive economic, polit-
ical and cultural changes that have occurred in the country and
which more completely reflect the aims of the Soviet state. They
will make an important contribution to the further reinforcement
of socialist legality and oi law and order, to the extension oi
the rights of the Union Republics and fo the consistent de-
velopment of the democratic principles of Soviet juslice. The new
laws replace legislation which has been in force for more than
30 years and which has in many respects become outdated. But it
would be incorrect to suppose that all the old legislation was so
outdated thal it has been comnplelely revised. The new laws retain
many important clauses which have stood the test of fime.

At the same time il should be emphasized thal the new laws,
as we shall see, contain a number of fundamentally new clauses
whose implementalion will have a great influence on all aspects
of the work of the investigaling hodies, Procurator’s Oflice, courls
and places of detention. They will also cxert a varied influence on
the work oi the Soviet Bar., We {herclore consider it necessary {o
give a gencral outline ol the new laws.

The Suprenie Soviel adopted the Fundamenial Principles of
the Criminal Logislalion of the U.S.S.R. and the Union Republics,
the Fundamental Principles  of  the Criminal Procedure  of
the U.S.S.R. and the Union Republics, the FFundamental DPrinciples
of the Judicial System of the U.S.S.K. and the Union Republics,
a Law on Criminal Liability for Stale Crimes, a Law on Crim-
inal Liabilily for Military Crimes and a Law approving the
Statule on Military Tribunals. Laws were also ‘adopted on changes
in the procedure for electing judges and people’s 'assessors and
abolishing disfranchisement by decision of the courts.

The role and importance ol these laws can be fully appreciated
by linking them with a number ol other important measures which
the Soviet stale has taken dyring recent years to strengthen so-
cialist legalily. In implementing thcse measures, the Sovict slate
procecds from the fact that the socialist legalily is an impor-
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tant component part of socialist democracy and one of the mqst
important factors in the stability of the Soviet political and social
system. The Twentieth Congress of the Communist Party o[ t.he
Soviet Union in 1956 boldly exposed past violations of socialist
legality, and placed the responsibility for vigilantly ensuring t.he
observation of Soviet laws, exposing all who infringe socialist
law and order and the rights of Sovict citizens and for sternly
checking the slightest symptoms of illegality or arbitrary action
upon Party, governmental and trade-union bodics. '

The system by which cases could be seitled otherwise than
through the courts and also special courts were abolished in Sep-
tember 1953. The Special Conference of the Minister of Internal
Affairs of the U.S.S.R. was abolished. Earlier violations of social-
ist legalily were corrected. The normal procedure of investigation
and exawmination in the courts, without exceptions or restrictions,
was fully restored.

The Siatule on Procuratorial Supervision approved by the Su-
preme Soviet in 1955, containing a clear-cut outline of the work of
the ‘procuratorial organs in the struggle for the strict ‘observance
of the law hy every Soviet iustitution, official and citizen, was an
exiremely important measure designed to reinforce socialist
legality.

Measures to improve the work of the Ministry of Internal Afl-
fairs of the U.S.S.R. and its agencies wecre also of great iinpor-
tance in this respect. The local Directorates of the Ministry and
of the militia have heen reorganized to form unified Directorates
of Internal Affairs under the LExecutive Committces of Regional
(Territorial) Soviels of Working People’s Dcputies. Militia units
in citics and rural districts now constitute Militia Departments of
the Executive Committees of the appreopriate Soviets. In this way
the local agencies of the Ministry of Internal Affairs have become
z component part of the local Soviets, controlled by them.

Important new measures to reinforce socialist legality have
been introduced in correctional labour establishments. Local So-
viets have been drawn into the work of re-educaling detainees.
Supervisory Commissions have been set up by the Executive Com-
mittees of the Soviets. Their members include officials and repre-
sentatives of trade-union and Young Communist League branches,
and of health, educational and cultural authorities, etc. Invested
with substantial powers, these commissions keep a constant check
on the observation of the law in correctional labour establish-
ments, and on measures to reform those detained.

All Soviet people know that socialist legality has been re-es.
tablished and its violators exposed and punished, .
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Under the 1936 Constitution, civil, criminal and procedural
legislation, and also laws on the judicial systzm, lay within the
competence of the Soviet Union as a whole. But since 1936 great
changes have taken place. Alongside the country's over-all suc-
cesses, the Union Republics have made greal progress in the po-
litical, economic and cultural fields. There are now large numbers
of trained personnel with great experience in political develop-
ment, which makes it possible to carry out major political tasks.

On the basis of the decisions of the Twentieth Congress 2a
series of extremely imporiant measures were adopled extending
the rights of the Union Republics in all fields of economlc and
cultural aclivity.

The Sixth Session of the Fourth Supreme Sovxet (1957) passed
a law designed considerably io exiend the rights of the Union
Republics in the legislative field.

The law placed legislation on the judicial system and the adop-
tion of Civil, Criminal and Procedural Codes within the com-
petence of the Union Republics.

Since this by no means excludes the need for a uniform solu-
tion to fundamental problems in all the Union Republics, the
Supreme Soviet retained the right to issue laws dealing with the
fundamental principles of criminal and civil law, and also of the
judicial system.

The nced for uniformity in the struggle against crimes affect-
ing the basis of the Soviet systein and undermining the defence
capacity of the Soviet Union required that laws on state and
mnilitary crimes and, if necessary, other crimes directed against
the interests of the U.S.S.R., should remain within the competence
of the all-Union ‘Supreme Soviet.

The Supreme Soviet at the same lime approved the Statute on
the Supreme Court of the US.8.R, exiending the rights and en-
hancing the role of the legal organs of the Union Republics.

In accordance with these decisions, draft Fundamental Prin-
ciples of Legislation for the Soviet Union and for the Union Re-
publics were drawn up in 1958. These covered crimiual procedure,
criminal legislation and the judicial system. Draft laws on crim-
inal liability for state crimes, military offences and a Statute on
Military Tribunals were also drawn up.

These key drafts were the fruit of a preat deal of collective
work by officials of the Procurator’s Office and legal bodies, of
the Commiliee of State Sccurity and the Juridical Commission ol
the Council of Ministers of the U.S.S.R. Great assistance was
given by legal research institutions, by law faculties and institutes
and also by leading academic lawyers. The draits of the all-Union

4



laws were distributed in all the Union Republics, where they were
discussed and amended. A large number of deputies participated in
the discussion of the drafts in the Comimissions of Legislative Pro-
posals of the Soviet of the Union and the Soviet of Nationalities.

Six months before their discussion by the Supreme Soviet the
draflt laws were published in the country's leading legal journals
such as Soviet State and Law, Socialist Legality, etc., on behall
of the Commissions of Legislative Proposals. A lively discussion
ensued in the journals, whose participants included both legal oi-
ficials and academic lawyers. The Commissions of Legislative Pro-
posals regularly received proposals designed to improve the draits.
Many valuable proposals came from the Academies of Sciences of
the Union Republics, and from law faculties 'and institutes. Many
letters were also received from members of the public.

A large number of the proposals received were taken into ac-
count in drawing up the final draft. It is sufficient to compare the
drafts published in the press with the texts ol the laws as finally
adopted to see the influence of the extensive discussion on the final
formulation of the laws.

What are the basic, fundamental postulaies of the new legisla-
tion as a whole? We should above all nole the increase in the
powers of the Union Republics in criminal law, criminal pro-
cedure and the judicial system.

The legislation adopled by the Supreme Soviet in December
1958 simply formulates the basic and fundamental principles of
the respective branches of law. All the rest--their practical ap-
plication, their concrete formulation and the drawing up of prac-
fical measures to implement them—is the responsibility of the
Union Republics.

The maximum terms of imprisonment are considerably reduced.
Criminal responsibility for the less serious offences is rarrowed
and relaxed.

But within the framework of the new maximum terms, the
liability of the more damgerous criminals, in particular recidivists,
is increased.

The rules of analogy are excluded from Soviet criminal legis-
lation and the inviolable postulate that there can be criminal
Liabilil:y only for an act directly provided for by criminal law laid

own.

The nwnber of representatives of the public (people’s assessors)
participating in the administration of justice is increased, and the
institution of social prosecutors and defenders introduced.

To ensure the further strengthening of the ties between legal
organs and the public, not only are People’s Courts made account-
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able to the electors, but all other courts also become accountable
to the Soviets of Working People’s Depulies, Supreme Soviets of
Union and Autonomious Republics and to the Supreme Soviet.

The aim of the new laws is the rapid and complete disclosure
of offences and the unmasking of the guilly, and the correct ap-
plication of the law {o ensure that every criminal should receive
his just deserts, while no innocent person should be condemned.

The question of the protection of the citizens’ rights in criminal
cases receives special attention in the new laws. The rights of the
accused and ol Soviet citizens who have suflered as a result of
his actions are substantially cxiended.

Increased public participalion in the struggle agamst crime is
a feature of the new laws.

Despite the sharp decline in crime, there are still many oﬂ'ences
against public order; they must he ror.nlulely resisted. The Soviet
public has an imporiant part to play in this.

Noting the increasing role ol public organizations in the
strengthening of legality and public order N. S. Khrushchov in
his report {o the Twenty-First Congress of the C.P.S.U. in 1959
said: “We 'arc approaching a situation when the functions of safc-
guarding public order and security will be performed, parallel
with such government agencies as the militia and the courts, by
public organizations. That process is now on. We have drastically
reduced the size of the militia and very considerably cut down the
slate security bodies. Socialist sociely forms such voluntary or-
ganizations for saleguarding public order as the people’s militia,
courts of honour and so forth.”

The new laws are designed fo promote the further strengthen-
ing of socialist legalily in the baltle against crime at the present
stage of history.

Let us examine each in turn. We will first consider the Funda-
mental Principles of Legislation Regarding the Judicial System of
the Union of Soviet Socialist Republics, and of the Union and
Autonomous Republics.

In our booklet we describe the Soviet judicial system in the
light of the most recent legislation. Therefore we will here deal
only with that which distinguishes the newly-adopted Fundamental
Principles from the law on the judicial system previously oper-
ating.

It should be emphasized that the new Fundamental Principles
proceed from the fact that there is no need for any substantial
reform of the existing system. The system which grew up in the
early days of Soviet rule has in thc main ]ushﬁcd itself. Shortly
alter ihe October Revolution a new type of judicial system was
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sel up, of which the basic link was the People’s Court, fouqded
on the genuinely democratic principles of election a.nq _org‘amzed
in accordance with the administrative and political dlw?lon. of. t.he
country. The main principles of {he structure of the Soviet judicial
system, eslablished by the Statute on the Judicial System of the
R.S.F.S.R. ani the other Union Republics adopted in the early
twenties, have been preserved (the People’s Court, the Gubernia—
now Regional, Territorial—Court and the Supreme Court of the
Union Republic). The changes made are in the main the result
of changes in administrative and political divisions.

What, then, is the characteristic fcature of the new law? In
what way does it differ from that previously existing?

Under the terms of the Fundamenial Principles, the adminis-
tration of justice in criminal cases is carried out not only through
the punishment ol the guilty but also through the acquittal ol the
innocent. This postulate is indivisibly linked with the demand for
the establishment of the truth in every case and with Article 2
of the Fundamental Principles of Criminal Procedure, which lays
down that not a single innocent person be condemned.

The Fundamenial Principles of Legislation Regarding the
Judicial System make some changes in the terms of office of the
people’s judges, prolonging them from three {o five years.

The five-year period applied previously 1o courts at all other
levels in the Soviet judicial system. Experience has shown that it
was also necessary to prolong terms ol office of the people’s
judges. This will undoubiedly enable them, as a result of a closer
knowledge of local conditions, fo deal with both criminal and
civil cases more successfully and to carry out their work for the
prevention of crime.

As before, people’s judges will be elecled by citizens of the dis-
trict or city on the basis of universal, equal, direct and secret bal-
lot. The eiection of the people’s assessors, which was hitherto
conducted in the same way as that of the people’s judges, will
henceforward take piace at general meetings of factory and office
workers and peasants at their place of work or residence. They
will serve for a period of two years.

This will enable every clector to acquire a greater knowledge
of the candidates put forward by organizations and to keep a
closer check on their work in the courts and to replace them more
frequently. All this will widen the circle of citizens drawn into
the administration of justice and improve the link between the
people’s assessors and their eleclors.

These changes are fully in line with Lenin's oli-repeated in-
Junctions regarding the need for the development of democratic
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forms in the organization of the Soviet Court and the extensive
involvement of the masses in its work.

In accordance with the Constitution of the U.S.S.R., the prin-
ciples of socialist justice, indicative of the genuinely democratic
nature of the Soviet judicial system and guarantceing the achieve-
ment of the aims and purposes of the administration of juslice,
are set out in the Fundamental Principles of Legislation Regard-
ing the Judicial System. These principles include equality in the
eyes of the court and the law, regardless of social, property and
official position, nationality, race or religion; the establishment of
all courts on the basis of election and collegial examination of
cases in all courls; the independence of judges; legal proceedings
in the national languages; the public hearing ol all cases, unless
otherwise provided for by the law, and the guaranteed right of
defence for the accused.

The law introduces new courts in the National Areas and cities.

The establishment of courts in {he National Areas and the
creation of Presidiums is a further development of the Leninisl
riational policy. The courls of the National Areas have the same
tights as those in the Autonomous Regions and the Supreme
Courts of the Autonomous Republics. They function as courts of
first instance, courts of appeal and organs of judicial
supervision.*

The establishment of Cily Courts in some Union Republics,
which are not divided into regions (territories), makes it possible
to create an iniermediate link belween the People’s Courts and
the Supreme Courts of these republics.

Another important feature is the creation of Plemnns in the
Supreme Courts of the Union Republics. This is inseparably bound
up with the-decision to give the Union Republics the right to issue
their own criminal, civil and procedural codes.

While the Plenum of the Supreme Court of the U.S.S.R. will
give rulings regarding the application of, all-Union legislation,
rvlings regarding the application of republican legislation will be
given by republican Supreme Courts. Under the terms of the law,
the Supreme Court of a Union Republic will include both a Plenum
and a Presidium.

* Soviet autonomy allows for the most varied forms and de-
grees in its developmeni. There are at present in the Soviet
Union Autonomous Soviet Socialist Republics, Autonomous Re-
ions, and also, to ensure the [ree national economic and cul-
ural development of the small national groups in the R.S.F.S.R.,
National Areas forming part of a region or territory.
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The law envisages an increase in the qualifications requircd. of
candidates for the posts of judges and people’s assessors, laying
down that every citizen of the U.S.S.R. with electora.l rights and
having reached the age of 25 on the day of the elections may be
clected. This will make it possible to attract miore mat_ure people
with greater experience into the administration ol justice.

The article defining the tasks and principles of the Lawyers’
Collegium is an extremely important part of the Law on the Fun-
damental Principles of Legislation Regarding the Judicial Sys-
tem. Soviet law attaches great importance to the participation of
lawyers in ensuring the defence of the righls and interests of the
accused, and also in providing other legal aid both to individuals
and organizations.

Unlike at present, when lawyers function on the basis of a
uniform statute approved by the Council of Ministers of the
US.S.R, the new law lays down that in each Union Republic
the Supreme Soviet shall adopt its own statute on this malter in
accordance with the national characterislics of the Republic con-
cerned.

The Stalute on Military Tribunals is closely linked with the
Fundamental Principles of Legislation Regarding the Judicial
System. Iis basic postulates are in essence the same, because
military tribunals are a part of the uniform judicial sysicm of the
Soviet Union, the part set up to adminisler justice in the armed
forces. A military tribunal is guided by the same laws and prin-
ciples as any other court.

But nevertheless the structure and competence of military tri-
bunals do have some special features due lo the nature of life in
the armed forces. Military tribunals are organized not on the
basis of administrative and lerritorial divisions but in accordance
with the structure of the armed forces. That is why supervision of
this legal work and also lheir organizational guidance are exer-
cised directly by the Military Collegium of the Supreme Court of
the U.S.S.R.

Such are the main reatures of the new law on the judicial system.

We will now consider the Law on the Fundamental Principles
of the Criminal Procedure of the U.S.S.R. and the Union Republics.

Like the law on the judicial system, this law is permeated
with the idea of enhancing the educational role of Soviet law.
This will be understood if it is borne in mind that all the objec-
tive conditions now exist for the complete elimination of crime in
the US.S.R. . |

The new law pays considerable attenlion to the rights of the
accused and to guarantees ensuring their implementation,

12



We have already pointed out that the law contains not onmly
the demand that every crime reccive its due punishment, but also
firmly lays down that not a single innocent person be unjustly
condemned. The law lays down that only the courts can decide
the question of guilt and impose sentence.

It is also stressed that no one can be charged otherwise than
on the basis of and in the manner provided for by the law. The
jaw lays down the responsibility of the court, procurator and in-
vestigator and of the person conducting the inquiry 1o examine all
aspects of the case thoroughly and objectively. The investigating
authorities and the courts are forbidden {o place the onus of proof
on the accused. The passing of a case lo the court does not pre-
delermine the question of guilt.

The law clearly formulates the requirements which a sentence
must salisfy, pointing out that sentence must not be based on sup-
posilion and can only be passed when the guilt of the accused
has been proved. When sach proof is lacking the accused must be
acquitted.

The question of how the law interprets the concept of evidence
is of subsiantial imporiance in this conncction.

“Facts on the basis of which circumstances relcvant to the
case are established are the only evidence. The stalements of wit-
nesses and of the accused, cic., are only means of establishing the
facts, which constitute proof.”

This new approach to one oi the most important questions of
the law of evidence is of great significance, above all in that it
clearly indicates that all the conclusions of the invesligating or-
gans, the procurator and the courts must be founded on facts.
Dozens of witnesses may be questioned, but if their evidence does
not coniain data regarding the reliability ol facts, it cannot con-
stitute the basis for any conclusion other than that of the nced to
continue or discontinue the investigation.

So the law’'s postulaie that seatence cannot be based on sup-
position is supplemented by a precise definition of what constitutes
proof. This combination of fundamental postulates is a substantial
guarantee of the rights of the accused.

The law enumerates the rights of the accused: to know of what
he is accused and to give explanations regarding ihe charge, {o sub-
mit cvidence, to lodge appeals, to familiarize himself with the
material in the case at the end of the investigalion, to be de-
fended, to participate in the hearing of the case in the court of
first instance, to make challenges and to lodge complaints re-
garding the actions and decisions of the investigator, the procu-
rator and the court.

13



The accused has the right to the last word. i
The law does not confine itself to the declaration of these

rights but, as is a fecature of Soviel law, places the emphasis on
guarantees for their realization, pointing oul that _the cou}'t, !he
procurator, the investigator and the persen conducting the inquiry
must cxplain to the parties in a case their rights and enswre tiat
they are able to exercise them.

In the light of the guarantees for the inviolability of the per-
son clear regulations are laid down regarding arrest and delen-
tion in connection wilh investigations in a criminal case.

The arrest of a person suspected of an offence making him
liable to imprisonment is permissible only when the person con-
cerned is caught in the acl or directly after it, or when witnesses,
including the victims, directly point him oul as the person re-
sponsible or, finally, when clear traces of the offence are found on
his clothes, in his possession or at his placc of residence.

When other grounds for suspicion exist, the person can be de-
tained only after atiempted flight, when he has no fixed abode or
when his identity has not been established.

A person detained on suspicion has the right {o appeal againsi
the actions of those conducting the invesligation, of the
investigator or of the procurator, to give explanations and to
petition. | '

In every casc when'a person suspected of commitling -an oflence
is detained a motivated protocol is drawn up giving the grounds
for the detention and the procurator informed within 24 hours. On
receipt of this protocol the procurator must within 48 hours sanc-
tion the continued detention of the person concerned, or have him
released. When a suspect is dctained until a charge is made, it
must be made within 10 days of his detention. The person ar-
rested has the right to appeal against the actions of the person
conducting the inquiry, the investigaior or the procurator, to give
explanations and submit petitions.

Only persons suspected of crimes making them liable to im-
prisonment can be held during the investigation, and detention
taust not last morc than two months. Any extension requires the
sanction of a procurator of higher sianding.

The Fuudamental Principles of Criminal Procedure also en-
hance the effective guarantees of the inviolability of the Soviet
citizen’s home set out in Article 128 of the Constitution of the
U.S.S.R.: a search, other than in cases of urgency, cannot be car-
ried out except with the sanction of the procurator. .

Even in cases of urgency, the investigating organs must in-
form the procurator within 24 hours.
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The seizure of correspondence and its extraction from postal
and telegraphic establishments can be carried oul only with the
sanction of the procurator or by decision of the court. Both search
and exiraction are carried out in the presence of witnesses selected
irom among those in the vicimty.

In examining the Fundamental Principles of Criminal Proce-
dure, it is necessary to consider the question oi the participanis
in a hearing and their rights and duties.

The law, while enhancing the role ol the procurator, the in-
vestigator and the defence lawyer, at the same time reflects the
Leninist idea of the decisive role of the court in all trial procedure.
Only the court can take the final decision and only the court can
declare the accused to be guilly end impose punishment.

The role of the procurator is very clearly defined. Here, as in
all other ficlds, the procurator is primarily the champion of legal-
ity. He must at all stages promptly take the sieps provided for
by the law and climinate any violations from whatever source
they may comec.

The powers which are given to the investigating officer are of
great importance. They reinforce his authority and independence.
In parlicular, in the cvent ol disagreement with the instructions
of the procuralor regarding the lodging of a charge, the definition
oi the offence and the scope of the indictment, the handing of the
case to the court or its cessation, the investigator has ihe right to
pass all the material to a higher procurator, setting out his objec-
tions.

In such circumislances the procurator must either countermand
-the instruclions of the subordinaie procurator or transier the case
to another investigator. These rules are ol fundamental importance.
They mean that the invesligator cannol be forced to decide against
his own will questions upon which the whole course of a given
case depends in grealer or lesser degree.

We have already discussed the exlension of the rights of the
accused during the irial. The most important innovalion is that
the accused has the right to a defending lawyer not from the
time his case is transferred to the court, as was the position hith-
erto, but from the moment the completion of the investigalion is
announced and the documenis handed to him for study. In the
case of minors and persons who because of their physical or
mental deficiences cannot themseives exercise their right to de-
fence, the lawyer is permitted to take part in the preliminary in-
vestigation from the moment the charge is made.
~ When admitled at the stage ol the preliminary invesligation,
the defence lawyer has the right to obtain information from the
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accused, to study all the malerials in the case and to apply for
all the necessary information, to submit prool, to lodge appeals
and challenges and to make complainis against the decisions and
actions of the investigator and procurator. In addition, with the
permission of the investigator, he may be present during the in-
terrogation of the accused and during other processes in the in-
vesligation carried out at the request of the accused or his lawyer.

The law clearly lays down the rights and duties of the defence
lawyer. “The defence lawyer musl make use of all the resources
and means of delence laid down by the law in order to clarify cir-
cumstances acquitting the accused or alleviating his guilt and give
the accused ihe necessary legal assistance.... The lawyer does
not have the right to retire Irom the defence of the accused, once
having undertaken it.”

The defence of the lawlul interests and rights of the accuscd,
not the defence of his illegal claims, which would inevitably be-
come the defence of the criminal and the crime, is the task of the
defence lawyer.

We have relerred {o the rights and guarantees aflorded the ac-
cused. But the Fundamental Principles of Criminal Procedure also
pay great atlention to extending the rights of citizens, taking the
view that the criminal infringements of thieves, hooligans, bur-
glars and murderers conslitule the grossest violation of these
rights. The whole force of the law is directed toward the defence
of the interesls of citizens who arc the viclims of crime, in every
way safeguarding the life, health, dignity and property acquirad
by Soviet cilizens through honest labour. In the light ol this the
rights of those who have suflered as a result of crime are sub-
stantially extended. The victim becomes an active parlicipant in
the criminal case. He is afforded procedural rights which also
facilitate the establishment of truth and the administration of
justice. .

Hitherto the rights of the victim were confined to appealing
during the preliminary investigation regarding the interrogation
of witnesses and cxperts and for the gathering of olher evidence
(except when the victim was lodging a civil action, and also
in cases ol a private indictment embracing a number of minor
offences).

The law decided to put an end to the state of affairs in which
the victim of a crime had far fewer rights than the person accused
of its commission.

Therefore, the victim is now included among the participants
in the case as an equal, whereas formerly his role was virtually
restricted io that of a witness.
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The victim in accordance with this is the person to whom the
crime caused moral, physical or material injury. He, or his rep-
resentative, has the right to give evidence, present proof; lodge
appeals, study the documents in the case when the preliminary in-
vestigation ends, to take part in the examination of evidence dur-
ing the hearing, to make challenges, lodge complaints against the
actions of those conducting the inquiry, the investigator, the
procurator and the court and also to lodge complaints regarding
the sentence or decision of the court or people’s judge.

Thus a new participant enjoying full rights has appeared in
Soviet criminal procedure, a participant who assists in the estab-
lishment of truth and in the correct administration of justice.

The principle of the independence of judges and of their subor-
dination only to the law runs through the whole law on criminal
procedure. As a characteristic faclor affirming this postulate we
may cite the relationships established by the law between the
court of first instance and the appeal or the supervisory court.

This is what the law says:

“The court considering the case on appeal or exercising super-
visory powers has no right to-establish or consider as proved
facts which were not established by the sentence or which were
refuted by it; it equally does not have the right to decide in ad-
vance questions regarding the proving or otherwise of the accusa-
tion, the reliability of one proof or another or of the application
by the court of first instance of a particular criminal law or
punitive measure.

“Equally the court, in exercising supervisory functions or
quashing decisions on appeal has no right to predetermine the
conclusions which may be drawn by the appeal court during its
second consideration of the case.”

The law points out that supervision over the legal activities of ju-
dicial organs of the Union of Soviet Socialist Republics and also of
the judicial organs of the Union Republics, is implemented, within
the framework of the law, by the Supreme Court of the U.S.S.R.

In their turn the Supreme Courts of the Union and Autonomous
Republics supervise the legal activities of the judicial organs ol
the appropriate republics.

Supervision over the precise observance of the laws of the
U.S.S.R. and of the Union and Autonomous Republics in criminal
cases is exercised by the Procurator General of the Soviet Union
both directly and through his subordinate procurators.

The procurator must at all stages promptly take the measures
envisaged by the law and put an end to all violations of the law,
regardless of by whom they are committed.
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The procurator exercises his powers independently of any or-

gans or officials, subject only to the law and guided by the in-

structions of the Procurator General of the US.S.R.
That is how the law defines the functions of the Supreme Court

of the U.S.S.R., the Supreme Courls of the Union and Autonomous
Republics and procuratorial supervision in criminal procedure.

The Law on the Fundamental Principles of Criminal Procedure
finally makes one more important innovation.

The militia and investigating organs have a most important
part to play in the exposure of crime and those responsible. For
the harmonious functioning of these two organs it is necessary
that their competence be defined and at the same time reliable
contact be established between them in their fight against crime.

To this end the law envisages that henceforward the prelim-
inary investigation shall be carried out only by the investigating
officers of the Procurator’'s Office, except in the case of certain
state crimes, clearly enumerated in the law. In such cases the pre-
liminary investigation may be carried out by investigating of-
ficers of the state security agencies. Thus there will now in the
main be a unified investigating apparatus under the Procurator
General. This will enhance the responsibility of the investigating
officer and the procuralor in the fight against crime. The investi-
gator receives the right to give the organs conducling the in-
quiry assignments and instructions regarding searches and other
measures. He is to receive every cooperation in conducting the
investigation.

® & ®

We will now give a short account of the Law on the Funda-
mental Principles of Criminal Legislation of the U.S.S.R. and the
Union Republics.

Its important feature is that, as has been noted, the rules re-
garding analogy have been removed. Under these rules, when
some socially dangerous act not directly provided for by the law
was committed, liability for it and the limits of that liability were
defined by applying the articles of the Code relating to similar
offences.

The institution of analogy was included in the first Soviet Crim-
inal Code of 1922 and has remained since then. The Soviet statc
did not then have legislation sufficiently developed to react flexibly
to the new crimes and new forms of struggle against the social-
ist state which made their appearance during the revolutionary
transformation of society. As the years went by, with the strength-
ening of the Soviet state and the development of legislation, the
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need for the rules on analogy disappeared. This is confirmed by
an analysis of legal practice, which shows that they were applied
with extreme rarity. Their exclusion means that no one can be
taken to court and subjected to punishment until it is established
that the act commitled is classified as an offence in criminal law.

The criminal law institutions reganding necessary defence and
extreme necessily have been more precisely defined.

The new law lays down that actions committed in necessary
defence or extreme necessity are not only not punishable (as
was the case under the old law) but are not offences.

This change is based on a study ol legal practice, which in a
number of cases unjustifiably refused to apply the rules regarding
necessary defence and extreme necessity.

The clarification of this question will enable the working people
themselves to play an active part in the fight against state crimes
and crimes against the individual.

The Fundamental Principles are imbued with real concern for
the individual and for the fate of young law-breakers.

To this end the minimum age of criminal liability is increased.

A person committing an offence between the ages of 14 and
16 is criminally liable only for murder, deliberate bodily harm in-
jurious to health, rape, banditry, theft, malicious hooliganism, de-
liberale destruction or damage of state, public or private property
with serious consequences, and also for deliberate acts liable to
cause train accidents.

In all other cases minors are liable only after reaching the age
of 16.

If a person under the age of 18 commits an offence which does
not constitute a serious social danger, the law provides for cor-
rection without the application of criminal law. The court can apply
educational measures which do not constitute criminal punishment.

A number of special conditions governing the criminal liability
of minors are envisaged; they are not liable to capital punishment,
exile or deportation; they cannot be detained for periods of more
than 10 years, and sentences must be served in special labour
cclonies for young people.

In addilion, as we shall see, young offenders who by exem-
plary behaviour and an honest attitude to work and study show
themselves to have turned over a new leaf become eligible for
remissions or for less severe punishments. It should also be noted
that the commission of a crime by a minor is in itself an extenuat-
ing circumstance. )

In defining the concept of punishment, the Fundamental Prin-
ciples lay down that punitive measures are not merely retribution
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but are also designed to reform and re-educate the person con-
demned and to prevent the commission of new offences both by
the person concerned and by other unstable elements.

Reflecting the socialist humanism of Soviet law, the Funda-
mental Principles point out that the aim of punishment is not to
cause physical suffering or undermine human dignity.

Capital punishment is dealt with in a special clause. In so
far as it is considered an exceptional measure, it is not included
in the general system of punitive measures.

It is laid down that capital punishment is a tempcrary measure
applicable only in exceptional circumstances, pending its complete
repeal. It can be applied only to a narrow range ol the gravesi
offences: {reason, sabotage, espionage, terrorist acts, banditry,
deliberate murder under aggravating circumstances and, in war-
lime or on active service, for other particularly serious oflences
laid down by legislation of the U.S.S.R.

Capital punishment cannot be applied in the case ol persons
under the age of 18 when the oflence was committed or of women
pregnant when the offence was committed, sentence passed or
due to be carried out.

The substantial reduction in terms of imprisonment is an im-
portant innovation in the new Fundamental Principles of Criminal
Legislation.

It will be recalled thatl formerly Scviet law provided for sen-
tences of up to 25 years for the most serious offences.

Bearing in mind that exceptionally long periods of imprison-
ment are unnecessary under present conditions, the law lays down
that as a gencral rule detention shall be for periods of up to
10 years. Only in the case of exceptionally serious offences and
especially dangerous habitual criminals shall the maximum be
15 years. *

The Fundamental Principles give the court substantial powers
lo impose differential punishments, depending upon the individual
concerned. The court, taking into account exceptional circum-
stances and the character of the accused, and believing it neces-
sary to impose a sentence lower than the minimum envisaged by
the law for the offence in question, or another, less harsh, form of
punishment, can do so on the basis of a reasoned motivation of
its action.

The law gives the court the right in certain circumstances com-
pletely to acquit a person found guilty. A person who committed
an offence may be acquitled if it is found that by the time the
case is invesligated or heard, as a result of changed circumstances,
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the act committed by the accused is no longer socially dangerous
or that the person has ceased to be socially dangerous.

The law also envisages that a person who committed an of-
fence need not be punished if it is recognized that as a result of
subsequent good behaviour and an honourable attitude to work
he is by the time the case is heard no longer socially dangerous.

Suspended sentence occupies an important place in the general
system of measures to fight crime and re-educate offenders. If in
imposing punishment in the form of imprisonment or correctional
labour the court, taking into account the circumstances of the
case and the character of the accused, concludes that it is inex-
pedient that the accused should serve the punishment laid down, it
can impose a suspended sentence.

In such a case the court resolves not to apply the sentence if
during the probationary period the guilty person does not commit
a similar or no less serious offence.

This rule existed in previous legislation. But its inadequacy as
an educational measure made it necessary to make certain changes.
These changes, or rather supplements, reinforce the educational
aspect and draw the general public into the re-education of the
offender, The Fundamental Principles point out that the proba-
tionary terms, methods of control over those serving suspended
sentences and educational work muist be determined by republican
legislation. The law’s ruling that, “taking into account the cir-
cumstances of the case, the character of the accused and also the
requests of organizations or groups of factory and office workers
and collective farmers at the accused’s place of work for his sus-
pended sentencing, the court can place upon these organizations
or groups the responsibility -for the re-education and correction
of the person serving a suspended sentence,” is extremely effec-
tive,

The Fundamental Principles sel out in detail the rules govern-
ing remission and imposition of less severe punishments. The
system has now been changed in a manner taking into account
deficiencies in the application of the remission system which had
aroused legitimate objections from the general public.

Hitherto there existed in places of confinement a system of cal-
culating the working days of those confined. Depending upon the
nature of the work, a day of work was reckoned as two and
sometimes as three days towards the completion of sentence.

The calculations were carried .out by the administration of the
place of detention and automalically led to the early release of the
person detained when he was considered to have served his sen-
tence on this basis.’
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As a result it frequently happened that. persons condemned tc
long periods of detention for serious offences were released long
before the expiry of their terms, Returning to their homes, they
frequently committed new offences.

This was so particularly in the case of habitual criminals.

Such a state of affairs meant that the sentences of the court
were unreal and in fact amended by the administration of ihe
place of detention. .

The new law eliminates this defect. The institution of remission
is retained. But an important change is made.

The question is now to be decided not by the administration at
the place of detention but by the court. The administration merely
makes ihe appropriate appeal in cases when the prisoner has by
his exemplary behaviour and honest attitude to work demon-
strated his reform.

The number of registered working days is now merely a factor
indicating the character of the prisoner.

Before the question of remission or of a less harsh sentence
can be considered, the prisoner must have served not less than
half the sentence imposed by the court.

In the case of those condemned for especially dangerous state
crimes and also for other serious offences provided for by Union
Republics legislation, remission and imposition of a less harsh
sentence can take place only when at least two-thirds of the sen-
tence imposed by the court has been served.

In the case of minors who commit oflences before reaching the
age of 18, remission can be granted by the court after at least
one-third of the sentence has been served.

The law specially lays down that if a person released before
expiry of sentence commits a similar or no less serious offence
before the expiry of the full term, the court in passing sentence
for the new offence may add the remitted part of the previous sen-
tence in part or in full.

In so doing the maximum period laid down for the offence in
question must not be exceeded.

The law specially lays down that remission shall not be ap-
plied in the case of particularly dangerous habitual criminals.

These changes will undoubtedly reinforce the educational sig-
nificance of the remission system and the stability of the sentence.

The method of nullifying conviction has also been changed.

Previously persons sentenced to deprivation of freedom for
periods exceeding three years could appeal only to the Supreme
Soviet of a Union Republic or its Presidium for the nullification
of conviction in the form of amnesty or pardon. Now the question,
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regardless of the period of deprivation of freedom, lies entirely
within the competence of the court.

Different terms according to the length of sentence are laid
down. The rule that a person previously condemned must after
expiry of sentence lead an honest life applies.

If the convicted person after his release proves by his exem-
plary behaviour and honest attitude to werk that he has reformed,
the court may in response to the request of organizations nullify
his conviction even earlier. Here too the institution of nullification
of conviction is employed as an educational institution. An impor-
tant role is allocated to public organizations.

We will in conclusion consider the Law on Criminal Liabilily
for State Crimes adopted by the U.S.S.R. Supreme Soviet. It is in
{wo paris. The first covers particularly dangerous state crimes,
such as treason, espionage, terroristic acts, sabotage, wrecking,
anti-Soviet agitation and propaganda, war propaganda, the or-
ganization of acis calculated to lead to particularly dangerous
state crimes, membership of anti-Soviet organizations, and par-
ticularly dangerous state crimes directed against other workers’
states. The second part defines criminal liability for acts which,
although they do not directly infringe the principles of the Soviet
political and social system, nevertheless by their nature constitute
a serious danger and affect the interests of the Soviet state as a
whole (violations of national and racia! equality, the disclosure of
state secrets, loss of secret documents, banditry, smuggling, mass
disorders, evasion of military service and certain other offences).

It should be noted that in the Soviet Union state crimes are
now few in number. This is understandable, since the successes
achieved by the Soviet people in the struggle for the building of
a communist society and the further sirengthening of the moral
and political unity of the Soviet pcople could not but lead to a
sharp decline in state crime.

In the Soviet Union, as was pointed out in N. S. Khrushchov's
report to the Twenty-First (Extraordinary) Congress of the Com-
munist Party of the Soviet Union in January-February 1959, there
are no cases of persons being tried for political offences. There
is no longer any one delained for political reasons. This is
an i;bdicatlnn of the unprecedented political unity of the Soviet
people.

But although the number of state crimes is extremely small,
they by their nature constitute a serious threat to the state.

The new law to a great extent repeats the crimes covered by
the previously operative 1927 Statute on State Crimes, taking ac-
count however of the special features of legal practice regarding
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this type of offence for the last 30 years. Some articles have un-
dergone more or less substantial amendment, in the sense that
what constitutes an offence is more precisely defined, or that puni-
tive measures are relaxed. Some of the offences contained in the
former Statute were not included in the new law since they have
lost their relevance.

At the same time some new clauses are included in the new law.

The vigorous fight which the Soviet Union has for many years
waged against the war propaganda conducted in many countries
is well known. History, and especially the Second World War,
has shown that such propaganda is always an important weapon
in the preparation and perpetration of acts of aggression.

With this in mind, and believing war propaganda to be a dan-
gerous infernational offence, the U.S.S.R. has for many years
fought for the adoption of U.N. resolutions making such propa-
ganda a criminal offence. Unswervingly adhering to a policy based
on international security, the Soviet Union in 1951 adopted a law
in defence of peace under the terms of which war propaganda in
any form which undermines peace and creates a threat of a new
war constitutes a most serious crime against humanity. The law
laid down that “persons guilty of war propaganda should be
handed over to the courts and judged as dangerous criminals.”

This law is made more concrete in the new law on state crimes.
Firstly, war propaganda, in whatever form, has been included in
the section relating to particularly dangereus stale crimes; sec-
ondly, it makes the person concerned liable to detention for terms
of up to eight years.

Concern for peace and international security is also mirrored
in another clause establishing criminal liability for a terrorist act
against a representative of a foreign state in order to provoke war
or international difficulties.

The great founder of the Soviet state, Lenin, invariably op-
posed personal terror as a political weapon. Soviet diplomacy,
guided by this, has always supported measures designed to resist
international terrorism. History has shown that terrorist acts
against foreign representatives have repeatedly provided the pre-
text for aggressive war. The Nuremberg Trial showed that such
alc_ts were frequently an organic part of the plans of the Hitler
clique.

That is why, being vitally interested in peace and hence in
ihe prevention of any provocation which may lead to its violation,
the Soviet state has considered it necessary to proclaim a terrorist
act against a foreign representative with the aim of provoking
war to be a most serious state crime. A person guilty of such an
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offence becomes liable to detention for a period of from 10 to
156 years, or fo the death penalty.

The Soviet Union and the People’s Democracies constitute the
united camp of peace, democracy and socialism. The common aim
of building communism unites their peoples in a single alliance.
The closest political, economic and cultural cooperation has been
established between them.

They are linked by agreements on mutual assistance, should
they become the victims of aggression.

Thus, on the basis of their common social and economic system,
relations of equality, fraternal friendship and cooperation have
been established beiween the peoples and states of the socialist
camp. It is therefore natural that the Soviet Union should con-
sider serious crimes against another workers' state as offences
under Soviet law. That is why the Supreme Soviet included an ar-
ticle to the effect that in accordance with the principles of inter-
national working-class sclidarity especially dangerous state
crimes committed against another workers’ state shall be subject
1o the same pumshment as lf they were directed agamst the So-
viet Union.

It should in conclus:on be said that the law on state cnmes
combines the application of harsh punitive measures to malicious
enemies of the Soviet state with opportunities for the re-educa-
tion of those who, although guilly of such offences, can be won
back to an honest life of work.

It is clear that the measures enumerated are of very great im-
portance to Soviet society as it enters the new stage of the com-
prehensive building of communism.



INTRODUCTION

This happened several years ago. A good-looking girl
stepped into the office of the Moscow lawyer Arkadyev.
Her greeting betrayed a nervous strain. She made an
effort to say something, but her lips began to quiver.
Dropping into a chair she burst into tears, concealing
her face in the palms of her hands.

“A love affair,” was Arkadyev's snap judgment. So
he poured some water into a tumbler and silently offered
it to his fair visitor, knowing full well that in that
state people are beyond all comforting. The lawyer lit a
cigarette and pretended to be deeply immersed in his
documents.

“That’s simply impossible,” the girl suddenly ex-
claimed in unexpectedly firm tones, as she spun around
to facetheman of law. “He’s not guilty of anything....
You simply must believe me, he’s innocent. You’ll see
that yourself. I'm going to tell you everything....”

Arkadyev made himself comfortable in his armchair,
reached for a batch of blank paper and prepared to listen.

... The tall, fleshy figure of the writer S., an admirer
of curiosities, and a man of great, austere taste, was
well known in the antiquity shop located in Arbat Street.
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He could spend hours admiring the delicate design of an
ancient cast-iron grating, the rim of an old chandelier,
the vignette gracing the pedestal of a vase made of an-
cient Russian plate-glass.

Latterly S. had been frequenting the store more often
than before. The birthday of his only daughter was ap-
proaching, and the man of letters had decided to present
"her with a fine old chandelier. But nothing worth hav-
ing turned up.

One fine day the young salesman greeted the antique
hunter with a broad grin. “This is your lucky day,” he
addressed him. “I've the very thing to suit your taste.”
And he led off his prospect to the furniture and lamp
department.

From still far off S. espied a big bronze chandelier
fixed up, he suspected, to pass as an antique in the eyes
of a none-too-critical customer. On closer inspection the
connoisseur convinced himself that his hunch had been
right, that it was an imitation.

In the evening of the same day the writer's son-in-
law, who had also been out in quest of a chandelier,
told how he managed to appropriate one, a unique and
antique specimen, in a second-hand shop, and of course
it was the fake the writer had already seen.

The two made a tour of inspection and discovered
scores of such “unique” bronze chandeliers in a dozen
or so second-hand shops, each loaded down with the
most vulgar cut glass. Crude, hastily made handicraft
ware was evident in abundance.

Then involuntarily the question arose: where did in-
dividual handicraftsmen get the bronze to make these
_chandeliers? For in the Soviet Union non-ferrous metals,
because of their relative scarcity, may be employed in-
dustrially only by state or cboperative enterprises.

These “antique” chandeliers were the clue that helped
to unravel a whole tangle of crimes. A large group of
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criminals were brought to the bar of justice. Among
them second-hand shop employees who had accepted and
sold-goods made of illicit metal, handicraftsmen who
had unlawfully procured the metal and finally the sys-
tematic pilferers of the metal.

Alexei Korkin, the father of the girl who went to see
the lawyer, was held for trial as the main purveyor of
the bronze. The charge against him was that while work--
ing as the superintendent of an art foundry he, utiliz-
ing metal surpluses not accounted for, misappropriated
and sold to handicraltsmen art castings manufactured
in the shop for the use of the plant; and furthermore
that on the private orders of these same handicraftsmen
he manufactured various chandelier parts in the shop
from metal belonging to the plant.

According to the data of the preliminary investiga-
tion, Korkin misappropriated about 20 tons of metal and
caused the plant a loss amounting to 38,647 rubles.

The excited account given by Korkin’s daughter Nata-
sha and her replies to his questions enabled the lawyer
gradually to get a clear picture of the circumstances of
the case. Her father’s personality also began to assume
more definite shape.

The jurist was struck first of all by the discrepancy
between the moral cast of the man accused and the
crime with which he was charged.

Of Russian peasant stock, Alexei Korkin was ahlghly
skilled artificer, a natural genius; to “shoe a flea” was
not beyond his ken. He could boast a labour record of
thirty years in the field of casting works of art; but his
life’s path had been far from easy and covered enormous
ground—from errand boy to shop superintendent. Being
a great specialist, he had been associated with the erec-
tion of some of the finest monuments of art in the So-
viet capital. And such a man stood accused of engaging
in shady business, the systematic pilfering of parcels
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of bronze from the plant in which he had worked for so
many years and where everyone knew and esteemed him.

But the evidence pointed against him. In solid array
the charges menacingly confronted him, roughly
trampled upon and dragged into the mire his hitherto
untarnished reputation,

The investigating authorities conducted an examina-
tion by a technological expert for the purpose of estab-
lishing how the metal in question came to be stolen from
the shop superintended by Korkin. The expert engaged
was a high-calibre authority from a research institute.
His signed statement showed that in a number of test
meltings the loss in unretrieved waste amounted to five
per cent. But the forensic accountants produced records
in which Korkin’s shop was credited with ten per cent
waste, i.e., twice as much as burnt up in the melting
process. A simple calculation was then made. The shop
consumed annually 400 tons of bronze. The ten per cent
wasie allowance, or 40 {ons, should have been five per
cent, or 20 tons. The theft was therefore fixed at 20
tons a year.

But besides the expert’s testimony there was that of
the craftsmen, who claimed they bought the bronze for
their chandeliers from Korkin and no one else.

One of the foundrymen, Kirpichov, further deposed
that Korkin regularly made chandelier parts in the shop
on orders he received from private customers who came
for them from time to time.

“Once,” the witness related, “the investigating author-
ities summoned Korkin. He was very irritable on his
return. He sent for me and told me that there might be
a shop inspection the next day and all the parts made
for the private craftsmen would have to be melted down.
Not the slightest trace of theth was to be left. Well, we're
but small fry and so we did as we were told. That’s all
there is to it.”
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But the expert’s statement was the most damaging
piece of evidence against the accused. And it was that
which the lawyer tackled first.

Expecting Korkin to have a ready explanatwn of why
he allowed ten per cent waste and not five, Arkadyev
went to see his client, taking along a copy of the
statement.

“You see, I'm not a technologist, and I simply can’t
grasp how this discrepancy could arise. Can you?”

“Ten per cent is right,” Korkin calmly assured him.

“Then why docs it say here five?” and the lawyer
handed him the document.

After reading and rereading it carefully his client
handed it back, commenting quietly that the expert
had made a mistake.

“I do not know how it happened. I cannot offer any
explanation. I haven’t got his education.” Then he add-
ed, in a still lower voice: “The percentage I gave was
right. I didn’t take that metal.”

The lawyer decided to get at the truth himseli. He
went to the factory in the expectation of discovering
there some written scrap of evidence on the basis of
which the metal waste was calculated. He learned there
from an engineer that shortly before the events leading
to the trial the plant management had decided on a
fundamental change in the foundry’s output and had
therefore asked a designing office to carry out a bronze-
melting test to ascertain the percentage of waste. The
test certificate was turned over to the jurist for his pe-
rusal.

He at once pounced on the conclusive figures. A “5”
again stared at him in the column headed “percentage
of waste.”

But, strange as it might seem, the more he pored over
the paper, the stronger became his conviction that he
had already read its contents somewhere some time be-
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fore. Just where and when he could not then recall. He
anxiously ran over the document once more, and now
a relieving smile came over his lips. He had reached a
spot where “kw.” had been typed instead of “kg.” He def-
initely remembered having seen this identical word mis-
typed in the expert testimony at the preliminary inves-
tigation. He hastily got it out of his brief case and, sure
enough, the two texts read alike.

All the melting figures given in the expert report co-
incided with those of the designing office. The only con-
clusion one could draw was that the judicial expert, in-
stead of making a test melt himself, as under the Ex-
pert Testimony Regulations he was obliged to do, simply
copied the text of the designing office.

In conversation with people employed at the plant Ar-
kadyev found out that the judicial expert once came
there and displayed an interest in the technical docu-
mentation that warranted the established standard of
waste. Among other papers he was given the designing
office certificate. A typist in the office of the manage-
ment well remembered striking off a copy of the certifi-
cate at the request of the forensic expert. One of the
two other copies made at the same time the lawyer re-
quested for his own file.

This was a signal victory for the defence. It now had
proof of the expert’s unscrupulous method of work and
was entitled to ask the court to set aside his findings
and appoint a new expert in the case.

In going through the pile of technical documents at the
plant where Korkin worked the lawyer laid his hands on
one more paper of very great interest to him. A huge
building facing the Kremlin was being converted into a
department store. The order for the required bronze fit-
tings was given to Korkin's shop. Unable to cope with it
alone, a part of the order was passed on to another plant,
which was given the requisite metal and blueprints.
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What was the waste allowance made by that second
plant for the same parts as were produced at Korkin’s
shop? A trip to that second plant fetched the news that
89.5 per cent of the bronze it received was returned in
the shape of finished products. Hence the waste was
10.5 per cent. This wastage the plant officially certified,
adding another weighty link to Arkadyev’s chain of dis-
proof.

But two points were still to be clarified. Why was the
waste allowance five per cent at Korkin’s plant while
ten per cent was the allowance sanctioned by practice?

Taking advantage of his stay at the works, Arkadyev
asked the chief engineer for permission to watch the cast-
ing of parts in the foundry. He stayed there a whole
day. Everything went the way he thought it should. A
definite amount of metal was taken, melted and poured
into forms prepared for the purpose. Thus a ready cast
was obtained. On weighing it, it proved to contain about
60 per cent of the metal taken; 35 per cent was account-
ed for by the pouring gates and other wastes. “A lot
of waste,” a thrifty man like Arkadyev thought disap-
provingly. He turned around to the foundryman and
asked: “Isn’t that a lot of metal you're leaving in
the pouring gates? Can’t you help that somehow?”
“Why should we?” was the smiling reply. “It doesn’t
get lost. We hack it off and back it goes into the
furnace.”

“Back into the furnace?” Arkadyev almost stopped
breathing with excitement. “Back? And then—more
waste?"”

“What do you think? Of course, more.”

“Another five per cent?”

“Yes, and even more if only waste goes mto the
charge.”

The worker was only too glad to talk about his work
with somebody new to it.
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Arkadyev's pencil could not keep pace with the rush
of thoughts that flashed through his mind. “At last, at
long last the whole thing is unriddled! Here is where
all those enigmatic surplus percentages accumulate
frqm! They return to the production cycle. Waste mate-
rials are melted over again. Then ‘waste’ recurs, and in
even greater quantities!”

Perplexed the worker looked at the blissfully smiling
face of this man who but a few moments before had
been seriously worried.

“Well, thanks a lot,” Arkadyev said ardently, shook
the worker’s hand and dashed out of the shop.

As was to be expected, the court-room was packed
when the Korkin case was called. Nothing out of the or-
dinary occurred until after the accused was questioned.
Alexei Korkin had pleaded not guilty. Considering that
the trial would reach its culmination at the examination
of the expert, Arkadyev advised his client not to mention
in his testimony what his lawyer’s research had ascer-
tained.

Now the presiding judge called upon the technologist,
summoned as expert to inform the court about the
results of his investigation. Not anticipating the crush-
ing blow that would soon descend upon him, the ex-
pert monotonously read off the conclusions he had
reached.

Arkadyev then cross-examined him.

“Please tell the court whether you performed all the
test melting personally,” asked the lawyer.

“That’s answered in my findings,” the expert replied
evasively.

Arkadyev then increased the pressure on the witness.

“Look at page five of your findings, where they state
the amount of metal charged. The amount is given in
kilowatts instead of kilograms. How’s that?”

*Oh, that? That’s obviously a typist’s error,” the
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expert hastened to reply, fexgnmg surpnse at the law-
yer's naiveté. | i

“Then please tell the court whether you happen to have
seen this document.” Saying this Arkadyev held out to
the court and the expert a copy each of the designing
office certificate from which the expert had copied his
so-called findings.

The expert’s face flushed crimson as he glanced at the
profiered paper. But before he regained his equanimity,
Arkadyev pounded him further.

“Read the part where it says ‘kw.’ instead of ‘kg.
The expert did.

Then defence counsel sprung the following query:

“Do you not find suspiciously great similarity between
this document and your findings?”

“I don’t understand what you’re driving at,” the ex-
pert quailed disconcertedly.

“All 1 want to say is that you copied your findings
straight from this certificate, thus grossly neglecting
your duty as court expert. It was your duty to base your
findings on tests performed by yourself.”

The court then interrogated the head of the non-fer-
rous metal-casting department of the Moscow Metallur-
gical Institute, whom the defence had called as a wit-
ness. He testified that the standard non-ferrous metal-
casting waste was 9-12 per cent. The lawyer also sub-
mitted the above-mentioned certificate issued by the
plant by way of cumulative evidence.

The expert was completely cornered. He tried to ex-
plain away his failure to make the tests himself by
averring that he had full confidence in the men of the
designing office who had issued the certificate. He knew
them well, he alleged. They were big specialists. He ad-
mitted that fixing five per cent as the standard of waste
was based on a single cast, but since the waste was re-
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melted three times, as was established in court, the per-
centage should have been raised to nine or ten per cent.

Other counts of the indictment were likewise punctured
by the lawyer. The worker Kirpichov, who had stated
at the preliminary investigation that on Korkin’s instruc-
tions he had melted down a considerable number of
parts intended for private craftsmen, failed to appearin
court, though summoned twice. The state prosecutor,
not sure of his case, suggested to do no more than make
public the testimony Kirpichov had given. But then de-
fence counsel submitted to the court a copy of an offi-
cial report Korkin had made to the factory director in
which he asked that Kirpichov be discharged for system-
atic drunkenness and absenteeism. This, of course,
cast an illuminating light on the credibility of the wit-
ness. : o

Other witnesses established that at the end of every
month, before the remnants of metal in the shop were
removed, Korkin had all scrapped parts remelted into
pigs to make it easier to account for the metal. The
court, at the lawyer’s request, compared the date men-
tioned by Kirpichov with the inventory date and the date
the metal remnants were removed from the shop. The
defence proved its case beyond any doubt. The witness
who bore Korkin a grudge had committed perjury and
preferred not to answer his summons.

As for the last link in the chain of evidence against
Korkin, the testimony of the handicraftsmen, this also
was proved in court to be a tissue of lies. The defence
had petitioned the court even before the trial to appoint
a commission of experts to establish whether the bronze
parts confiscated from the craftsmen when their homes
were searched belonged to the plant at which the accused
worked. The chandeliers brought to the second-hand
shops to be offered for sale were also examined. The ex-
perts found that the kinds of bronze used in the parts
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in question and their configuration were different from
those produced in Korkin’s shop.

By the end of the trial the court possessed cogent evi-
dence that the craftsmen had connections at a different
bronze-casting plant and had falsely accused Korkin to
retain their present source of supply.

With regard to Alexei Korkin, the court’s verdict pro-
nounced the charges against him not proved and ac-
quitted him. A sigh of vast relief was heaved by many in
the audience.

As the public was about to leave, the presiding judge
read out a special finding which severely condemned the
conduct of the unscrupulous judicial expert.

In order to restore to health or preserve the life of a
human organism as a whole, a surgeon is at times com-
pelled to remove, excise or amputate a diseased limb or
other part—a hand, a foot, the appendix or 1ihyroid
gland. A conscientious physician will long deliberate be-
fore deciding on amputation. Ile will first make a care-
ful study of the entire case history and will scrupulously
weigh all relevant circumstances, assaying all the pos-
sible after-effects upon the patient that surgical inter-
vention may bring on.

A circumspect, thoughtful physician is aware of the
tremendous responsibility he assumes in recommending
such a radical remedy as amputation: for one thing, his
responsibility to the individual to whom for the time
being the operation would mean a certain physical or
physiological handicap, though performed with the best
of intentions; and then the responsibility to sociely of
which that individual is a member and in which he will
cease to function as a constiluent unit possessing in
full his former value.

It hardly would require proof to show what a fatal,
irretrievable mistake it would be to resort to an ampu-
tation of fingers or a hand where that was avoidable and
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where the operation was performed exclusively as the
result of a wrong diagnosis, the result of insufficient
thought and excessive haste, especially in the case of
a turner, a tailor, a painter, a sculptor.

Al that has been said above applies in full measure
to the work of the criminal court.

1f the mistake of a surgeon who amputates on an in-
sufficiently grounded diagnosis may be characterized as
horrible, a judicial error is no less horrible when an acci-
dental concurrence of circumstances creates the sem-
blance of a crime and inadequate deliberation or haste on
the part of the investigating authorities or the prosecu-
tion may lead to a miscarriage of justice and bring
about the judicial condemnation of an innocent person,
that is, his removal from the life of society for a speci-
fied time. Fortuity can never atone for an erroneous con-
viction, a senlence pronounced in violation of the rights
and interests of the individual and of the state as a
whole.

Was not this what occasioned Marx to write with such
force and conviction:

“Is not every citizen connected with the state by a
thousand sinews of life?... The state will therefore look
also upon a purloiner as a human being, a living limb
in which its heart-blood courses, a soldier who must de-
fend his fatherland,... a member of the community
who has to discharge public functions, the father of a
family whose existence is sanctified, but above all a citi-
zen of the state, and the state will not lightly exclude
one of its members from the performance of all these
tasks—for the state amputates itself every time it makes
a criminal out of a cilizen.”*

* Marx-Engels, MEGA, Erste'Abteilung, S.278, Bd. I. Marx:
Debaten iiber Holzdiebstahlgesetz (Debate on the Law against the
Theft of Wood).
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Before classifying a person as a criminal and treating
him as such not a stone must be left unturned to con-
vince oneself that he actually committed the crime
charged.

In the solution of this problem an enormous responsi-
bility falls upon counsel for the defence, whose duty
it is to render all possible assistance to the court
in the application of the great principle enunciated
by Marx:

“The state can and must say: I guarantee right
against every fortuity.”*

In the hurly-burly of life, in its mulhfdnousness,
where the interests and moods, thoughts and emotions
of millions and tens of millions of people differing in
character, mentality and volition, in their purposes
and destinies cross each other, collide and inlertwine,
personal conflicts are always possible.

And always there is present here the possibility of
chance combinations of circumstances that create the
appearance of the perpetration of crime. Often only the
clever spade-work of the court, a procurator and an
astute lawyer for the defence, all primed to pile argu-
ment upon argument in favour of the accused, can
disentangle the scparate facts and reduce them from a
seemingly formidable charge to an innocuous conglom-
eration of circumstances.

The Soviet Bar is faced with tasks of paramount im-
portance. The entire activity of its members in defending
the rights and interests of the citizens fosters primarily
the strengthening of socialist legality, makes it easier
for the morality of the new, socialist society to penetrate
the minds of the masses.

The lawyers’ collegiums are voluntary associations of
persons engaged in the legal profession. Their purpose is

Ibid., p. 298,
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to defend people in the courts and to give other legal
assistance to individuvals, factories, offices and organ-
izations. The Statute on the Legal Profession is ap-
proved by the Supreme Soviet of the Union Republics.

It is the purpose of the present book to give the read-
er an idea of the lawyers’ association in the Soviet
Union, of the principles and methods it employs and of
its social activities. The book also sheds light on how
problems arising in the practice of law are handled by
Bar members and what role is assigned to them in
criminal and civil trials.

As lawyers devote a considerable part of their time to
court-work, it may be best to describe in brief the Soviet
judicial system and the general principles on which it
is based.

According to the Fundamental Principles of the Judi-
cial System of the U.S.S.R. and of its Union and Auton-
omous Republics it is the function of the administra-
tion of justice to protect the social and state structure
of the country, the socialist system of economy and so-
cialist property established under its Constitution and
the Constitutions of the Union and Autonomous Repub-
lics against all encroachments thereon; furthermore to
protect the political, labour, housing and other personal
and property rights and interests of Soviet citizens guar-
anteed by its Constitution and the Constitutions of the
Union and Autonomous Republics, and also the legally
safeguarded rights and interests of state establishments,
enterprises, collective farms, cooperative and other
public organizations.

The administration of justice in the Soviet Union
aims at the exact and unswerving execution of the law
by all institutions, organizations, officials and citizens.

Through its entire work the court educates Soviet
citizens in the spirit of patriotism and of loyalty to the
communist cause, in the spirit of the exact and un-



deviating fulfilment of Soviet laws, respect for Socialist
property, the observance of labour discipline, and an
honest attitude to state and social duty, respect for the
rights, honour and dignity of citizens and for the rules
of socialist human relations.

In imposing sentence, the court not only punishes the
offenders bul also aims at their re-education and re-
form.

The successful fulfilment of these complicated, many-
sided tasks requires an appropriate judicial system based
on the principles of consistent democracy and assert-
ing itself first and foremost in the enlistment of people
from all walks of life in the administration of justice.

In the Soviet Union all courts when exercising pri-
mary jurisdiction consist of one judge and two people’s
assessors. Courts of cassation,* when given jurisdiction
by law to review cases, consist of three judges without
people’s assessors.

That judges and people’s assessors must be elected is
a principle consistently carried out in the Soviet Union.

The presiding judge and people’s assessors enjoy com-
plete equality of rights. This principle governs every
case, civil or criminal, tried in any Soviet court of first
instance, even in military tribunals, which administrate
justice in the Soviet armed forces.

The equality of judges and assessors is reflected in
the fact that the court’s decision, guiity or not guilty,
can be taken on the basis of the assessors’ votes against
that of the people’s judge. The judge then has the
right, like any other member of the court, to append his
dissenting opinion to the decision, setting out the legal
basis for his attitude. His dissenting opinion has no
cther procedural significance, and it does not constitute
grounds for the quashing or review of the sentence.

* See p. 176.



That judges and people’s assessors are independent
and subject only fo the law is also proclaimed in the
Soviet Constitution.

The consistent democracy of the Soviet judicial sys-
tem finds further expression in the fact that all courts
are uniform, irrespective of the social origin and prop-
erty status of the parties involved, their standing in
their trade or profession, their nationality and race.
Equality before the law has been instituted for all.

The open hearing of all cases in all courts, coupled
with such rules of trial procedure as a) that all testi-
mony must be given orally, b) that the judges must ac-
quaint themselves directly with all the materials, c¢) that
the trial must be contested, i. e., must be a bipartite con-
test belween the parties and actively participated in by
the court to clarify the issues and ascertain the truth,
comprises the elements entering into the spirit of de-
mocracy pervading the Soviet courts.* This democracy
is further attested by the fact that the proceedings are
carried on in the language of the Union or Autonomous
Republic in which the court is sitting. Persons who do
not know that language are made thoroughly acquainted
with the material of the case by an interpreter and are
given the right to address the court in their native tongue.

Additional corroboration will be found in the right of
the accused to counsel for defence in all the courts and
in the absolute equality of the prosecution and defence.

How are the judges of the different courts elected?

The people’s judges in District or City People’s
Courts are elected for a five-year term by the citizens
of the district or city on the basis of universal, equal
and direct suffrage with secret ballot. The people’s as-
sessors are elected at general meetings of factory and

* These principles are further elucidated in Chapter 1I,
pp. 141-143.
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office workers and collective farmers at their place of
work or residence, and by military units for a period
of two years. _

The right to nominate candidates for people’s judges
and people’s assessors is vested in public organizations
and societies of the working people: Communist Party
organizations, trade unions, cooperatives, youth asso-
ciations and cultural societies and also meetings of
workers and office employees at factories and institu-
tions, of servicemen in military units, and of peasants.
Every organization that has nominated and duly regis-
tered a candidate and every individual citizen are guar-
anteed the right of unimpeded agitation for this can-
didate at meelings, in the press and in other ways.

The Courts of Territories, Regions, Autonomous
Regions and National Areas, and also City Courts in
large centres (judges and people’'s assessors) are
clected by the respective Scviets of Working Pcople’s
Deputies for a term of five years. The Supreme Courts
of the Union and Autonomous Republics (judges and
people’s assessors) are elccted by the Supreme Soviets
of the respective republics for a like term of five years.
The Supreme Court of the U.S.S.R. (judges and people’s
assessors) is elected by the Supreme Soviet of the
U.S.S.R. for a similar term. Finally, the judges of the
military tribunals are elected by the Supreme Soviet of
the U.S.S.R. for a term of five years.

The people’s assessors of military tribunals are elect-
ed from among citizens doing military service. Any serv-
iceman is eligible. They are elected by open vote at
general meetings of the members of a unit or establish-
ment for a two-year term of office. In fulfilling their
duties as people’s assessors on a military tribunal they
have all the rights of a judge.

The procedure in the lower and higher courts in
criminal and civil cases and the review of judgments by
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way of supervision are explained in detai]l in the cor-
responding chapters of this book. Here the reader is
given only a general outline of the structure of the So-
viet judicial system.

In this system the People’s Courts form the back-
bone. They have extensive jurisdiction and handle the
bulk of the criminal and civil actions. They iry homi-
cide cases, offences against the health, liberty and digni-
ty of citizens, cases of defamation, disorderly conduct,
libel and slander, brigandage, robbery, larceny, swin-
dling, extorlion, etc. Cases of misappropriation or thefi
of socialist properly, crimes committed by olfficials in
the exercise of their duty, etc., also come under their
jurisdiction. It extends to all civil cases in which at
least one party is a private citizen. The People’s Court
also examines complaints against court executors and
notaries public.

The Courts of Territories, Regions, Cities, Natlional
Areas and Autonomous Regions and the Supreme Courts
of the Autonomous Republics have original jurisdiction
to hear the morc important and complicated criminal
and civil cases, as is specially provided by law: in the
criminal line, oflences against the state (excluding es-
pionage), premeditated murder and aggravated rape;
large thefts of socialist property; particularly important
cases of malfeasance in office. In the civil line thesc
courts hear divorce cases, disputes between state and
public organizations, except such as are assigned by
law to a special agency, the State Arbitration Cham-
ber.

Simultaneously these courts have cassational juris-
diction in cases involving the cassation of any
sentence, decision or special finding of any People’s
Court. “

For the performance of their functions these courts
constitute themselves into collegiums for civil cases,
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- collegiums for criminal cases and presidiums. The
presidium is composed of the President of the court, his
deputies and two members of the court. It is empow-
ered to review, by way of supervision, on the protest of
the presiding judge of the court concerned or of a re-
gional, territorial or city procurator, a procurator of a
National Area, an Autonomous Region or of a Republic,
in the cases specified by law, any sentence or decision
of a People’s Court already in effect and any cassa-
tional findings of its collegiums, whether criminal or
civil. This procedure makes it possible speedily to cor-
rect any error of law that a court of primary or appel-
late jurisdiction may have been guilty of.

The Supreme Court of a Union Republic is its high-
est judicial body. It must exercise supervision over the
actions of all courts within the territory of the repub-
lic, with the exception of the military tribunals, which
are supervised by the Supreme Court of the U.S.S.R.
The Supreme Courts of Union Republics likewise func-
tion in the form of civil and criminal collegiums and
presidiums. They are cassational tribunals to which
parties may take their appeals from sentences, deci-
sions and special findings of the Courts of Territories,
Regions, Citics, National Arcas and Autonomous Re-
gions and of the Supreme Courts of Autonomous Re-
publics. The Presidium of the Supreme Court of a
Union Republic may revise, by way of supervision,
sentences, findings and decisions of the above-enumer-
ated courts of the Republic already in effect, and also
cassational findings of its collegiums.

In accordance with the Fundamental Principles of
the Legislation of the U.S.S.R., Union and Autonomous
Republics adopted by the Supreme Soviet in Decem-
ber 1958, Plenums are also formed in the Supreme
Courts of Union Republics. The question of the con-
tinuance or formation of Presidiums is a matter for the
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legislation of the Union Republics. So also are their
powers.

In Union Republics that are not divided into regions
the Supreme Courts hear, as courts of primary juris-
diction, such cases as fall under the jurisdiction of re-
gional and territorial courts, and also complaints and
protests against sentences and decisions of the People’s
Courts.

As a court of first instance, or primary jurisdiction,
the Supreme Court of a Union Republic may place
upon its calendar any case which it considers of major
political or public importance or deems particularly
complicated, even if lower courts could exercise juris-
diction in the case in question.

All servicemen accused of crime are tried by milita-
ry tribunals.

Civilians are answerable only 1o civil courts for
offences they may be charged with. Espionage cases
form an exception. Of these crimes the military tribu-
nals are given jurisdiction, as they directly jeopardize
the defence capacity of the country.

The Supreme Court of the U.S.S.R. is the highest judi-
cial organ. At the present time its functions are defined
by a regulation approved by the Supreme Soviet of
the U.S.S.R. in 1957. According to this regulation the
Supreme Court for the exercise of its funclions may be
constituted into a court in banc, a Judicial Collegiumn
for Civil Cases, a Judicial Collegium for Criminal
Cases, and a Military Collegium. The composition of
the Supreme Court of the Soviet Union includes not
only its members, elected by the Supreme Soviet of the
U.S.S.R,, but also the Presidents of the Supreme Courts
of the Union Republies, who, according to the new
regulation, are ex-officio members of the U.S.S.R. Su-
preme Court. This enhances the contact between the
U.S.S.R. Supreme Court and the Supreme Courts of
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the Union Republics and tends to ensure uniformity
of judicial practice over the entire territory of the So-
viet state.

In its capacity of a court of original jurisdiction the
Supreme Court of the U.S.S.R. hears and determines
civil and criminal cases of utmost importance as-
signed to it by law.

Only the Military Collegium of the Supreme Court of
the U.S.S.R. acts in the capacity of a cassational tri-
bunal. As such, it reviews cassational complaints and
protests against sentences, actions and decisions pro-
nounced by miiitary tribunals of military districts,
large units, fleets and separate armies. This results from
the fact that sentences and decisions handed down by the
Supreme Courts of Union Republics acting as courts
of original jurisdiction are final under the law and can-
not be appealed to a court of cassation. As for the cas-
sational review of sentences and decisions of other
courts, that is attended to, as we have seen above, by
the courts of the respective territory, region, autono-
mous region and the Supreme Courts of the Union and
Autonomous Republics.

It must be noted here that the inclusion of a Military
Collegium in the composition of the Supreme Court of
the U.S.S.R. is a practical application of the principle
of uniformity of the judicial system in the Soviet state.

According to the regulation the following power
to supervise sentences and decisions already in legal
force and effect is now vested in the Supreme Court of
the U.S.S.R. The Judicial Collegiums and the U.S.S.R.
Supreme Court sitting in banc may examine protests
of the President of the U.S.S.R. Supreme Court and of
the Procurator-General of the U.S.S.R. against a deci-
sion, sentence or special finding of a Supreme Court
of a Union Republic only in the event that such deci-
sion, sentence or special finding contravenes an all-Un-
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ion law or encroaches upon the interests of another
Union Republic. Decrees of Presidiums of Supreme
Courts of Union Republics can be reviewed only by the
Supreme Court of the U.S.S.R,, sitting in banc, but not
by its Collegiums. This restriction of the U.S.S.R. Su-
preme Court’s supervisory power betokens the tendency
of Soviet legislation to enlarge the sovereign rights of
the Union Republics, including their sovereignty in the
field of the administration of justice. At the same time
this shrinkage in the volume of work to be transacted
by the Supreme Court of the U.S.S.R. as judicial su-
pervisor will permit that august institution to concen-
trate its attenlion on the study of judicial practice.

When necessary, the Plenum of the Supreme Court of
the U.S.S.R. shall, as a result of the study of such
legal practice, give guidance to the courts on the ap-
plication of legislation.

The regulation governing the Supreme Court of
the U.S.S.R. imposes upon it, among other things,
the duty of organizing on a Union-wide scale the keep-
ing of forensic statistics and of analysing them to as-
certain the causes, tendencies and nature of crime so
that measures may be taken to combat it.

Lastly, the empowering of the Supreme Court of the
Soviet Union to exercise legislative initiative is of
paramount importance.

Let the above serve as an outline of the Soviet judi-
cial system—its structure and the rights and functions
of its separate links.



Chapter One

THE SOVIET BAR—A DEMOCRATIC,
SELF-GOVERNING PUBLIC ORGANIZATION

History abounds in examples when the Bar played
an exceedingly important part in social life, when its
most talented members were to the minds of their con-
temporaries ihe personification of all that was ad-
vanced and progressive. This was the case when
these personages correctly read the behests of the day
and placed their knowledge and expericnce at the
service of advancement and justice.

It would be difficult to find any other profession that
had been assessed and judged so variously as the legal
profession.

Whereas Robespierre considered lawyers “the bul-
wark of innocence and the scourge of crime,” Frederick
the Great styled them “lceches” and “pernicious rep-
tiles,” promising to “string up” any advocate for
merely handing him a soldier’s petition for a pardon,
to string him up “without mercy or charity and hang
a cur beside him.” Napoleon threatened “to cut out the
tongue of any lawyer who uses it against the govern-
ment.” The Emperor of the French was not prone to
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. Cicero’s opinion that the legal profession was a

flr:(a)lr)tle,('ilgne andpeven “worthy of a l'llle‘l:." Incident’fally,
Napoleon was by far not the only “prosecutor” of
awyers.
Lnlvg' the Soviet Union the right to defend oneself, or
1o counsel for defence, is proclaimed not only as a prin-
ciple of procedural law but as a constitutional guar-
antec that ensures the observation of the rights and
lawiul interests of the accused.

Soviet legal defence had its birth in the very first
days of existence of the world’s first socialist govern-
ment, Lenin considered it necessary to institute a So-
viet Bar as an element of the democratic administra-
tion of justice. In the first Decree on the Courts, issued
on November 24, 1917, special attention was drawn to the
need for organizing a legal defence sysiem. It is a char-
acteristic fact that the point in the drait law dealing
with legal defence was formulated by Lenin. In the
second Decree on the Courts he wrote himself that legal
defence should assume the form of a permanently func-
tioning collegium.

The Soviet Bar has changed its mode of organization
several times since then, but has invariably remained
an important means of consolidating socialist legality
throughout the country.

The Soviet Bar functions on the basis of a Regula-
tion approved by the Council of Ministers of the
U.S.S.R. on August 16, 1939. This act sels forth the
aims and purposes of the Bar, its organizational struc-
ture and its procedure.

In pursuance of the ordinance, lawyers’ collegiums
—voluntary associations of persons engaged in the
practice of law—are formed in the territories, regions,
and Union and Autonomous-Republics not divided into
regions. ! :

The principal problems concerning the organization
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and functioning of the lawyers” collegium are seitled by
the general mceting of the collegium membership. It
has become the accepted practice to call such general
membership mcetings at least once a year. The gener-
al meeting clects a presidium of the collegium by sc-
cret ballot for the term of two years. The presidium is
its executive and is accouniable to it in every respect.
In like manner and for a like term an auditing commit-
tee is elected to verify the finances of the collegium.
The general meeling hears the reports on the activities
of the presidium and the auditing committee and takes
the necessary action onthem. The general meeting like-
wise endorses thc composition of the managerial staff,
the estimate of expendilures by the collegium and the
rules governing the conduct of their business. Between
general meetings the presidium conducts all practical
activities of the collegium.

To carry out the actual practice of the law, the ren-
dering of legal assistance fo private citizens, factories,
institutions and organizations, legal consultation offices
are established. Their location is determined by the
respective collegium presidium but must be agreed to
by the Ministry of Justice of the Republic concerned.

The lawyers for these offices are appointed by the
collegium presidium, which must be guided by the fol-
lowing considerations. The lawyers of each consulta-
tion office must be numerous enough to satisfy com-
pletely the requirements for legal advice of the entirc
population of the locality where the office is situated.
Moreover, it is advisable to arrange in each consultation
office for a harmonious combination of legal practi-
tioners of the older generatlion possessing greater skill
and experience with energetic and inquisitive young
members of the Bar. Lastly, each office must, if at all
possible, have on its staff specialisls in the various
branches of the law and not only its principal divi-
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sions, criminal and civil law. Bearing the above in
mind the collegium presidium arranges with each law-
yer what consultation office he is to be sent to. Trans-
fers from one office to another are attended to in simi-
lar fashion.

Each legal consultation office operates under the di-
rection of a manager appointed by the presidium of the
lawyers’ collegium and accountable to it. His main du-
ties are to see that the jurists do their work well and
are paid fees neither above nor below the amounts
officially allowed. The manager receives a salary fixed
by the presidium. This does not bar him from practis-
ing law so long as he does not neglect his administra-
tive functions.

In addition to the manager, each consultation office
usually has its secretary, who also acts as treasurer,
and a typist. The secretary-treasurer attends to the fi-
nancial dealings. with the clients of the office, makes
appointments for them with their lawyers and in urgent
cases makes immediate contact when possible. Many
offices also have court-calendar clerks who watch the
position of cases in which their office is involved. They
keep the lawyers posied on when their cases will be
heard or tried or otherwise be up for a ruling requiring
their presence in court.

Naturally, such a technical apparatus at the office
is of great help to the lawyers, as it allows them to
concentrate exclusively on their professional business.

The presidium also admits new members to the col-

legium or expels them from it.
" According to the regulation any person possessing a
higher legal education or any person not possessing
such education but having worked for not less than
three years in the capacity of a judge, procurator, ju-
dicial investigator or legal consultant may become a
member of a collegium of lawyers.
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This rule was laid down twenty years ago when the
country experienced a shortage of legal personnel with
a higher education. It was therefore deemed possible
to admit to the Bar persons without special schooling
but with considerable practical experience. The
general cultural development of the Soviet people
since has brought with it a general spread of legal
training.

Soon after the termination of World War II, measures
were {aken to improve legal education in the country.
There was an increase in the number of stu-
dents in the law departments of universities and
colleges; new departments of law were opened at
the Rostov, Tomsk, Kharkov, Odessa, Centiral Asian
and Byelorussian universities. Several new institu-
tions of higher legal education were also set up. Thanks
to these measures each Union Republic was enabled to
train its own national legal personnel.

As a result the number of persons in possession of a
higher legal education rose sharply. Whereas in 1947,
2,000 graduated from law colleges and university law
schools or departments, in 1955 that figurc increased
to 7,800.

This extension of higher legal training was secured
not only through day and evening courses at universi-
ties, but also by numerous correspondence courses.
Thirteen branches of the All-Union Correspondence-
Course Law Institule, correspondence-course depart-
ments of institutes and correspondence-course sections
of law schools made possible the graduation between
1947 and 1955 of fifteen thousand legal practitioners
with complete higher education acquired during their
spare time.

The successful development of legal schooling
throughout the country made it possible to alter
the 1939 Bar regulations. Now only applicants for
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admission who possess a higher legal education are
accepted. In the Moscow City Collegium 87 per cent
of the membership consist of such hlghly qualified
lawyers.

Yct such a law college educatlon alone is not suffi-
cient to qualify for admission to a lawyers’ collegium.
Besides theory, practical experience, the know-how of
the profession, is needed. l.aw graduates must first
serve a definite period as probationers.

A lawyer may be disbarred, by expulsion from his
collegium, on such grounds as the commission of a
crime established by a court, conduct unbecoming to
a Soviet advocate, etc. Minor infractions of rules of
professional conduct are punished by such disciplinary
measures as a rebuke, censure, severe censure, or sus-
pension from practice for a period not exceeding six
months.

The regulation provides that a presidium decision
refusing admission to the Bar, decrecing disbarment or
inflicting disciplinary punishment may be appealed to
the Minister of Justice of the Republic.

Members of lawyers’ collegiums may not serve in
state or public institutions or enterprises. Exceptions
are made in the case of persons holding elective office,
of college teachers and scientific workers. This elimi-
nales the possibility of outside influence being brought
to bear on a lawyer in the cxercise of his profession
(which might be the case if a lawyer were in the em-
ploy of some organization and became its administra-
tive subordinate). Besides, this rule offers the lawyer
every opportunily to perfect his professional accom-
plishments and fit him for scientific, literary or peda-
gogical work. .

In this way a lawyer in the Soviet Union preserves
his independence in the exercise of his professional

53



duties. In performing them he is guided solely by the
law and his conscience.

Any Soviet lawyer has the right to practise in any
court of the Soviet Union, including the Supreme Court
of the U.S.S.R,, and in any part of Soviet territory.

A lawyer’s work in his consultation office consists
in receiving clients, preparing their cases and conduct-
ing them in court.

Every client who applies for advice at a legal con-
sultation office is absolutely free to pick his lawyer. He
may directly ask for any legal counsellor personally
known or recommended to him. If the client does not
specify anyone in particular, heis attended to by one of
the lawyers on duty. Clients are given the opportunity of
consulting with others as to whom to entrust with his
case, If the case is particularly involved the head of the
consultation office will assist in making the choice.

The efficiency of a legal consultation office is gauged
to a certain extent by the way it organizes its work.
Every year the country’s lawyers give legal advice to
tens of thousands of working people orally and in writ-
ing in reply to concrete questions put to them. In the
process they also draw up a vast number of legal doc-
uments. An experienced jurist knows that a mistake
he makes during a consultation or in drawing up a
document may seriously complicate a case or damage
it beyond repair when heard in court.

It is often more difficult to give proper legal advice
at a consultation office than to conduct a case in court.
Preparation for the hearing may take days or weeks
but office receptions last only hours or even minutes.
In this short space of time the lawyer must hear out
his client, determine the legal question involved and
work out a correct and exhaustive reply.

Working in a legal consultation office one daily
comes across a great variety of questions of law that
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provide excellent practice, especially for young law-
yers, who can here make use of the experience of
their elder colleagues.

The lawyers are on duty at the office according to a
calendar so drawn up that several specialists in the
various departments of law, both young and old, both
criminal and civil practitioners, are available at any
time to choose from.

About every month a conference of the lawyers at-
tached to it is called by the consultation office. It dis-
cusses routine problems, but mainly delves deeply into
the more intricate problems that arise in current com-
plicated and controverted lawsuits and require com-
petent advice and handling. Here is where the expert
knowledge of the elder members tells.

In addition to these periodic conferences any lawyer,
uncertain of his next move in a difficult legal tangle,
may apply for advice to any fellow-member or to the
manager of the office, who will, if necessary, call in
still others for wider consultation.

This systematic assistance rendered gratuitously by
one’s professional colleagues is a substantial advan-
tage in the collegiate practice of the law.

Let us now examine how lawyers are paid for their
work in the Soviet Union.

As a rule, all legal assistance rendered to individuals
must be paid for. Only the conduct of suits for alimo-
ny, and the drawing up of applications for pensions or
other social benefits and of legal documents for sol-
diers and sailors in the Soviet Armed Forces are free
of charge. So is oral advice of an informative nature
when no special legislation had to be looked up or
documents brought by the client consulted. When
a client wants to get compensation for an injury
received at work, the consultation office also does not
charge for such a suit, but if the court allows compen-
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sation it must order the defendant to pay a specified
sum to counsel for plaintiff.

When a lawyer is authorized by a private individual

to conduct a case in court, he is paid on a piece-work
basis. .
As has already been stated, every person who applies
to a consultation office for a lawyer may have his per-
sonal choice, whether it is a civil or a criminal case.
Fees according {o the case and personal choice act as a
serious stimulus to each advocate to ‘do his best. That
is the only way for him to acquire a reputation and gain
prestige.

For legal scrvices rendered to private individuals
anywhere in the Soviet Union specific fees are charged
according to a uniform list approved by the Ministry of
Justice.

A fee may be charged for drawing up a legal docu-
ment, the amount payable depending on how long and
complicated it is.

For the purpose of fixing fees, criminal cases are di-
vided into simple and complex. A case is considered
complex when, for instance, expert testimony is re-
quired necessitating the study and elaboration of
special problems.

A fee not excecding 500 rubles may be fixed by the
officc manager himself. But provision must also be
made to cover cases where the record of the prelimi-
nary investigation is very bulky or difficult to study or
where the hearing in court is protracled. No limit is
fixed for fees in such cases. It is established by the
presidium of the lawyers’ collegium at its next regular
meeting and depends on the amount of work done and
the skill of the lawyer employed.

When the hearing of a criminal case in which the fee
is fixed by the manager alone lasts more than three
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days, an additional amount of not more than 75 rubles
for cach additional day must be added to the fee.

If a lawyer represents two defendants in a case, he
may charge each 75 per cent of the full fee listed, and if
three defendants—60 per cent.

Special payment is provided for handling criminal
cases on appeal 1o a court of cassation. Counsel for de-
fence who first enlers a casc on cassalion is of course
allowed a higher fee than one who conducted it in the
lower court.

The lawyer’s fee in a civil case depends on the
amount involved in the suit. As a rule it should not ex-
ceed 600 rubles. If the consultation office manager con-
siders the case too complex to be paid for by the usual
fee he may apply 1o the presidium to fix a higher
amount.

A special fee is charged in such categories of civil
cases in which no definite sum is involved, as for in-
stance in labour disputes, ejeciment cases and the like.

If in a civil case the lawyer’s fee was fixed by the
office manager and the trial lasts more than three
days, an additional fee may be charged for each addi-
tional day the same as in criminal cases. .

For conducting cassation proceedings in a civil case
the lawyer who handled the case in the lower court
may charge no more than 40 per cent of the fee fixed
there; a lawyer who came into the case only on ap-
peal may charge no more than 80 per cent of the fee
fixed in the lower court.

For conducting criminal -and civil cases by way of
supervision a special fee is provided for.

As a Soviet lawyer may practise in any court of the
U.S.S.R,, provision is made for payment for services
rendered by him outside of his home town.

In certain cases it is the duty of the Soviet court to
appoint counsel for the defence. This is so when a pub-
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lic prosecutor is appointed but there is no agrecment
upon defence counsel; when the accused is a minor or
is physically defective (deaf, dumb or blind),
so that he cannot fully follow the court proceed-
ings; lastly, when the accused is financially unable to
pay for a lawyer,

Defending a case by court appointment is a form of
social work and as such is considered an honourable
duty. Labour expended by a lawyer on such work is
compensated out of a special fund of the collegium.

Lawyers render legal services not only to private in-
dividuals but also to state and public institutions and
enterprises. They may be called by them to act as each
case arises or to take charge of all cases within a
specified period of time. If the former is true, each case
is paid for separately; il the latter, a special agrecement
is concluded between the consultation office and the
organization requiring the legal scrvices. The princi-
ple of personal choice applies to state and public
bodies as well as to individuals in need of a lawyer,
which likewise stimulates the latter to render good serv-
ice. Fees fixed for each separate casc are the rule.
But state enterprises and public instilulions may also
pay their lawyer a flat salary which is adjusted to the
average amount of legal work entailed.

All payments by clients to the legal consultation of-
fice are placed to the personal credit of the lawyer who
performed the work paid for. At the end of each month
each lawyer renders a bill indicating the services per-
formed during that period, and the book-keeping de-
partment totals the amounts paid by the clients for these
services. Thus the overall monthly income of each
lawyer is determined.

According to the regulation a definite amount
(25-30 per cent) is deducted to cover the various ex-
penses of the collegium. As a matter of fact this sum.
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not only defrays administrative and managerial ex-
penditures but actually returns to a large extent in
some converted form or other to the lawyers from
whom they had been taken.

The Leningrad Regional Collegium of Lawyers is
more or less typical of medium-sized collegiums. It
consists of 152 members. (In Leningrad and Moscow
the regional and city lawyers are separately organ-
ized.)

In 1957, 12.5 per cenl of the overall annual income of
the Leningrad Regional Collegium went for the main-
tenance of its presidium and legal consultation offices.
But here it must be taken into account that the staffs
of the consultation offices and the presidiums rendered
considerable assistance {o the lawyers in their practice
of the law and relieved them of much incidental work.

The amount deducted was also used for many other
purposes. Thus 1.9 per cent was spent in provid-
ing advanced training for the collegium members;
2.6 per cent to pay lawyers appointed by court; 1.1
per cent to procure office paraphernalia and furniture
and to make repairs, i.e., in the long run to improve
the working conditions of the lawyers themselves;
0.15 per cent to amplily the law library; and 0.2 per
cent to hold general meetings. An additional six per
cent was deducted for the holiday fund, out of which
each jurist was annually paid an average month’s sal-
ary. Lastly, 4.6 per cent was contributed to the social
security agencies who paid each lawyer his average
salary during illness, and one per cent was taken for
the mutual aid fund out of which lawyers receive
loans and grants. Deductions made for the benefit of
the mutual aid fund are not depersonalized but credited
to the particular lawyer and-in the event of his death or
withdrawal from the collegium are returned to him or
his heirs.
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The collegium presidiums devote much attention to
assisting ailing and aged lawyers and their families, and
to the provision of proper cultural and living condi-
tions for the members of the collegium. They also per-
petuate the memories of eminent men of the law. Some
collegiums organize mutual aid societies for this pur-
pose; others sel up special monetary funds. The
amounts involved here are considerable. In 1955-56,
for instance, the Moscow City Collegium alone spent
850,000 rubles under this heading. Another large item
is summer camps for members’ children and reduced-
rate passes 1o holiday homes and sanatoriums, the
presidium paying the balance. There is also the prac-
tice of presidiums awarding premiums tfo eminent vet-
erans of the Bar on their jubilees.

The proper combination of the principles of collec-
tive work and personal material interest ensures the
high standard of work of Soviet membersof the Bar.

The problems a lawyer has to deal with in his daily
practice are diversified indeed. This can readily be con-
firmed by faking a few concrete examples.

...Chief engineer Smirnov was sent abroad by the
River Fleet Registry of the U.S.S.R. to take over a cer-
tain passenger ship. While testing the ship’s machinery
his head was injured by ia snapping cable and he died
within a few hours. His wife applied to a legal consul-
tation office to help her obtain damages for herself and
her family. The Fleet Registry told her that the party
liable for the payment of damages was the foreign firm.
The lawyer assigned to the case lodged a complaint
against the Registry which had employed his client’s
husband, and drew up the requisite complaint in which
he clearly showed that the Registry too was liable to
damages, since, according to Soviet labour legislation, it
was its duty to secure safe conditions of work for its em-
ployee and representative. He explained that the Reg-
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istry could indemnify itself by suing the foreign firm
primarily answerable for the engineer’s death.

... A woman by the name of Andreyeva, who had no
family and was no longer young, came to a consulta-
tion office to complain that a court had wrongly ad-
judged to her brother three-quarters of a house that had
belonged to their deceased father. Several years prior
to his death he had sold the house to her by a deed ac-
knowledged before a notary. She told the lawyer that
the local court had declared the sale fictitious, because
the purchase price named in the deed was much be-
low the actual value of the house and because even
that price had not been paid. The court held that the
fictitious sale was inlended to damage the interests
of the other heir, a son who, besides, had two chil-
dren.

After fishing out all these relevant facts the lawyer,
going still further beyond the strict record of the case,
ascertained that relations between father and son had
been the worst possible. The father had even laid a
criminal charge against his son for publicly insulting
him and at the {rial, before the same court, had asked
that the son be ejected from the house as it was impos-
sible to live with him. Afier that the son moved out
and failed to support his parent. As for the daughter,
she took care of her wiling father for the last ten years,
spent a great part of her wages on his support and
gave up her personal life so as to be always with him.
All these facts were carefully embodied by the lawyer
in the cassational complaint he filed in the Regional
Court.

He argued that the daughter’s failure to pay the con-
sideration named in the decd of sale for the house and
its very low assessment were indications that the in-
testate actually intended to make a gift of the house
to his daughter, who nursed him so tenderly during his
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old age. The lawyer pleaded further that if the intes-
tate did not express his will in the form of a deed of
gift or a testament but in the form of an instrument
of purchase and sale, then the case was covered by
the well-known provision in the Civil Code of the
R.S.F.S.R. that in this kind of transaction the conse-
quences which the parties had in mind and which they
wanted to ensue must be allowed to ensue, no matter
what the form of the instrument in which they expressed
their will. The court fully shared the views of the
lawyer

..An experienced lawyer specializing in civil cases
was visited by a woman named Mallina in a highly
nervous state. Her case was in brief: On leaving her
place of work she forgot io switch off her electric
heater. This started a fire which burnt a warehouse,
causing considerable loss to the state. She was tried
for criminal ncgligence and given a suspended sen-
tence, on the basis of which the government, the owner
of the warehouse, was suing her for damages Quite
a big sum was involved.

When she had told her story the lawyer did not let it
go at that but delved into every detail, no matter how
minute. Particularly he wanted to know why the fire
was not put out in {ime, why it assumed such great
proportions and caused so much damage. It transpired
that disciplinary mcasures had been taken against
quite a number of persons who had failed to provide
the warehouse with cnough fire-prevention and fire-
extinguishing apparatus. Others had been censured for
inaction.

The keen eye of the specialist at once saw {hat these
facts extricated his client at least from sole responsibili-
ty. All persons guilty of neglect must be jointly sued
and each contribute his share to make good the dam-
age caused, he reasoned.
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... Another Moscow consuliation office reported: When
Sevastyanova came for legal advice she had actually
attained the age of 55, sufficient to bccome entitled to
an old-age pension, according to Soviet law. Unfortu-
nately she was several years younger, if you go by her
passport, and therefore she could not yet draw her pen-
sion. “I was a great flirt in my days,” she confided to
the lawyer, lowering her eyes, “I wanted to be taken
for younger than I was and now look at the result: a
wrong date of birth in an official document! Now, you
see, old age has arrived; my flirting days are over. What
am I going to do?” Here is the advice the lawyer gave
her: apply to the People’'s Court to establish your cor-
rect age. And he immediately drew up the requisite
document.

...Awoman far advanced in years entered the law
office; she was also in difficulties about her pension. The
Pension Law provides that a mother who has given
birth to five or more children and raised them to the
age of cight and over is entilled {o special privileges
on getting an old-age pension. Krylova was in this
category. She had birth certificates for four of them but
the fifth, a boy’s, got lost. He was killed in action.
The lawyer thereupon addressed a petition to the
People’s Court to establish the fact that Krylova had
one more son, naming him, and in support of this
declaration attached the official notification of his
death to the petition and a list of corroborating wit-
nesses to be called.

...Smyslova, a middle-aged woman, told one of the
lawyers on duty that all her life she had not worked
but kept house and now in her old age she did not
know how to get along without a pension. The lawyer
questioned her considerately and elicited the fact that
formerly she was living as a dependent of her husband,
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now dead. Consequently he explained to her that she
could claim a :pension as a person whose bread-win-
ner had died.

...Gribov had committed a crime for which he was
given a term of imprisonment now served. Set free he
commenced a life of honest work and showed by con-
scientious labour and good conduct that he had fully
reformed. He was now not only earning a livelihood
but was finishing a technical evening school. His for-
mer conviction, however, was a heavy weight around
his neck. He wanted to have this moral stain removed
and become spotless again. What was he to do, he
asked the lawyer at the legal consultation office. He
was advised to gather testimonials of his present so-
cially minded attitude toward work, of the public ac-
tivitics he was engaged in and of his present commend-
able conduct.

When he later returned fortified with a number of
such characters, the lawyer drew up a pelition ad-
dressed to the Presidium of the Supreme Soviet of the
Republic, with the various reasons assigned, requesting
that the record of his conviction be expunged. He was
assured that under these circumstances the petition
would in all likelihood be granted in due course and
would have the eflect of a personal amnesty.

Thus thousands upon thousands of citizens cross the
thresholds of the legal consultation offices which
dot the Land of Soviets. Here they are furnished with
answers to the multiplicity of questions that harass
them. Here they are listened to with an attentive
ear and leave with the conviction that their legilimate
demands will be satisfied or that their claims are
unfounded.

The volume of business attended to by Soviet law-
vers through the consultation offices for state, coop-
erative and public institutions, enterprises and organ-
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izations is very considerable. As has been said above,
such legal aid is rendered by concluding long-term
contracts between those offices and the particular
establishments, or by special arrangement from case
to case. Here lawyers’ services are mostly required to
conduct cases in courts and in statec and intradepart-
mental arbitration chambers.*

Here included is also the work of lawyers acting in
criminal cases as represcntatives of plaintifis (or-
ganizations) suing the accused civilly. The drawing
up of a great miscellany of legal documents is another
important routine funcfion of lawyers. Lastly, lawyers
render active assistance in the strengthening of law
observance throughout the work of the enterprise or
institution they serve.

How does the activity of a lawyer directed toward
strengthening legality in organizations find concrete
expression?

First and foremost to be noted here is the viséing of
business agreements. The lawyer’s visé certifies that all
the provisions of the agreement are in strict accordance
with norm-fixing enactments. Like care is exercised by
lawyers when putling their O.K. on administrative
orders relating to the employment and discharge of
personnel and the imposition of disciplinary punish-
ments. Their visé here implies conformity of the par-
ticular order with labour legislation,

The better the system of legal advice contracted for
works, the less cases have o go to arbitration or court
and the more organized, swifter and smoother the flow
of business becomes.

Some administrators and managers will not always

* State and intradepartmental arbitration chambers essentially
exercise the functions of judicial organs. They examine and deter-
mine most of the disputes between state and public organizations.
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take the sound advice of the lawyer that handles the
legal business of the establishment they work in. Then
the lawyer simply does not visé the wrongly drawn-up
contract or other paper, does not go to court or the
arbitration chamber with it if the law is not on his side.
In such event the administrator or manager who insists
his view is right and legal has to bear the responsibility
for the document he drew up and must act as his own
representative in court.

Such a case occurred in the legal practice of A. I. Per-
filyev, who was counsellor to a building trust. Its
manager, Malygin, a good business executive, had
however this bad trait, that he was too precipitate in
treating personnel and would not stand for even the
slightest breach of labour discipline.

One day he handed the lawyer an order for the dismis-
sal of a foreman, Sinitsin, who had severely violated
the construction time-table.

Under Soviel law a violation of labour discipline, such
as non-fulfilment of targets, is undoubtedly ground for
discharge, but only if the violation was systematic and
if other, less severe disciplinary measures had preceded
the dismissal. But the foreman had never been disci-
plined before. The lawyer therefore refused to O.K. the
order for his dismissal, stating his grounds t{o the man-
agement. The manager had disregarded this and dis-
charged the foreman all the same. After the lapse of
some t{ime the manager asked the lawyer to call and on
his arrival handed him a court summons. The foreman
had started a suit against the trust demanding his
reinstatement and payment of his salary for the time of
his enforced absence from work. But the lawyer refused
to go to court for the manager as the defendant had no
legal grounds to stand on. ,

Malygin had to act as his own counsel for defendant.
He returned from court quite out of sorts. The People’s
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Court had not only ordered that Sinitsin be reinstated
and given his back-pay but specified that the back-pay
be taken not out of the funds of the trust, bul out of
Malygin’s own salary. Such a decision is handed down
very rarely but has been recorded before. Malygin
appealed to the City Court, which affirmed the judgment
of the People’s Court and specially decreed that the
superior economic body be informed of Malygin’s viola-
tion of the labour laws.

Legal aid to collective farms is a large item in the
programme of work of the Soviet Bar. To illustrate:

In 1955-56 the members of the Leningrad Regional
Collegium gave legal advice in more than 500 cases in
the collective farms of the region. The lawyers went to
court in over 360 cases when that was necessary to
defend the farmers’ interests, and drew up about 400
legal instruments. Their work was quite effective. For
instance, over 59,000 rubles was collected in 1955 for the
benefit of collective farms from various organizations
by judicial action taken by itwo lawyers, B. V. Dukalsky
and M.G. Kamenev, in Kirishchi District. Lawyer
M. I. Korolyov assisted the Communard Collective Farm
in Kapshino District of the same region in a suit against
several organizations for unauthorized felling of collec-
tive-farm timber, for which the court made them pay
heavy damages to the collective farm. In Tikhvin Dis-
trict of that region another lawyer, Z. N. Orlova, ob-
tained judgments totalling 44,000 rubles in suits she
conducted for collective farms. In the city of Vyborg,
V. P. Nechayev fought out a case on behalf of the
Bolshevik Collective Farm when that was sued for an
excessive amount by a factory for construction work.
The court reduced the amount claimed by the factory to
the actual value of the work done.

When describing above the organizational structure
and functions of the lawyers’ collegium we had pointed
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out that according to the Regulation its highest body is
the general mecting. Here the presidium gives an ac-
count of its transactions and the auditing committee
reads its report, while the lawyers criticize their activi-
ties and settle the organizational questions raised.

It will therefore be of interest to the reader to ac-
quaint himself, for instance, with the transactions of the
general meeting of the Moscow City Bar that took place
in January 1957. Speaking in his report on the legal
services rendered to private citizens, institutions and
enlerprises, the President of the Presidium of the Mos-
cow Collegium of Lawyers, I. P. Zlobin, stated that the
presidium had drawn general conclusions from the
experience of the lawyers’ work and had discussed the
material at lawyers’ meetings held in the legal consul-
tation offices and at presidium sessions. He cited a few
instances in which lawyers had not discharged their
professional duties right. One of them was a case in
which P. V. Sokolov was counsel for the defence. He
had allowed the hearing in a Peoplc’s Court to proceed
although 1wo subpoenaed material witnesses had failed
to appear. Then on appeal for cassation he had argued
that their non-appearance had an adverse cffect on his
client’s interests. After examining the case the presidi-
um had held that Sokolov’s conduct was contrary to the
principles of the legal profession.

Lawyers criticized thc presidium for not paying
sufficient attention to the improvement of the hous-
ing conditions of some members of the Bar. Many
of them have joined house-building cooperative societies
erecting dwellings and suburban cottages, but the pre-
sidium did little to help them along.

Another member of the Bar, N. G. Zak, claimed that
at times the distribution of lawyers among the consul-
tation offices was wrong. The more experienced jurists
are concentrated in just a few offices, while in the others
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they are extremely scarce. The presidium must see to it
that the legal personnel is assigned to law offices with
greater discernment.

The general meeting of the lawyers went carefully over
the budget of the collegium. The report of the presidium
had made it plain that the reduction in administrative
and other business expenses had enabled the Moscow
lawyers 1o increase their earnings by 850,000-900,000
rubles a ycar. The debate yielded various suggestions
of how further economies could be effected.

The meeting listened to the report of the Auditing
Committee which stated that during the two years the
committce had verified the financial {ransactions of the
presidium four times and had twice reported on them to
lawyers’ conferences. Then the results of the checking
were announced and it was proposed that there should
be a further cut in deductions from the gross income of
the collegium, thal the fund for the payment of material
assistance to lawyers be increased, and that monetary
provision be made for re- oqulppmg a special hohday
home.

Let us now make a morc detalled cxamination of the
executive body of the collegium, its presidium.

The presidiums of the lawyers’ collegiums organize
legal consultation offices, direct their activities, work
out and apply measures to enhance the professional skill
of their members, exercise control over their work, see
to it that the right fecs are charged and carry out deci-
sions to admit or expel members. They examine disci-
plinary cases arising out of delinquencies lawyers may
be guilly of, and dispose of the funds of the collegium
(within the limits of the estimate of expenses approved
by the general meeting); in particular, they approve,
within the limits of the general estimate, the pro-
jected cxpenses and the staffs of the legal consultatmn
offices. , .
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Only the most authoritative and best qualified jurists
are elected to presidiums.

Let us introduce a few members of the Presidium of
the Moscow Lawyers’ Collegium.

Its President, lawyer 1. P. Zlobin, has held various
responsible positions in various judicial bodies for some
thirty years. He has occupied the seat of Chairman of
the Presidium since 1952, having been elected for three
successive terms. His understanding of people, his simple
and cordial manner, his considerate way of approaching
every individual, coupled with his professional talent,
have won him the prestige he deserves.

Very popular among his colleagues is the Vice Presi-
dent of the collegium, M. 1. Grinyov, whose life has been
one of outstanding service to his country. At the begin-
ning of the October Revolution he joined the Communist
Party and soon volunteered as a private for the Red
Army just formed. The Revolution over he atlended the
[Law Department of the Institute of National Economy
and after graduating was made a procurator, ie., a
public prosecutor. In 1930 he was sent to the U.S.S.R.
Trade Delegation in Britain to act as a legal consultant.
Grinyov then returned to Moscow to work in the Minis-
try of Foreign Affairs. In 1936 he was sent once more
to Britain to serve as second secretary of the Soviet
Embassy there. On his return he was put in charge of
the Anglo-American Seclion of the All-Union Society for
Cultural Relations with Foreign Countries. During
World War 1l Grinyov sat on a military tribunal. After
demobilization he became a member of the Moscow Bar.
His wealth of practical experience, excellent theoretical
training and fine personal traits built up the great
prestige he enjoys among the jurists of the capital.

The Vice President of the Presidium of the Moscow
City Lawyers’ Collegium, M. B. Spektor, heads the Pre-
sidium’s department dealing with control over the qual-
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ity of legal assistance to the public and to factories
and institutions. Spektor has considerable organizing
ability, previously manifest when he was head of a
large legal consultation office in the capital. His re-
ports to the Presidium and to meetings of lawyers
dealing with subjects of a!! kinds invariably arousc
great interest and form the basis for the further im-
provement of the lawyers’ work. He enjoys great pres-
tige among his colleagues, who have twice during the
last four years, elected him to the Presidium of the
Moscow City Lawyers’ Collegium.

Another member of long and high standing in the
Soviet Bar was S. Y. Sannikov, now a pensioner. Dur-
ing the Civil War he was wounded in battle. In 1921-38
he held many posts in the judicial apparatus. He was a
presidium member and president of one of the col-
legiums of the R.S.F.S.R. Supreme Court and filled the
post of member of the commission on individual
amnesties under the All-Russian Central Executive
Committce of the R.S.IF.S.R. During his membership of
the Bar he combined the praclice of law with the
management of a legal consultation office and was
elected President of the Presidium of the Moscow City
Lawyers’ Collegium. In the trials in which he was coun-
sel for defendants charged with crimes unprecedented
for their atrocity—in Riga the case against the German
war criminals and in Khabarovsk the casc against the
Japanese war criminals—he worthily discharged his
difficult functions in court. The people of Moscow
repeatedly semt him as their deputy to the local
Soviets,

Throughout Moscow and even beyond its precincts the
name of L. V. Sokolova, lawyer and presidium member
of the Moscow City Collegium, is well known. She has
gained distinction as an advocate by her ability to ferret
out from the welter of facts existing in every case that
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which is most vital and cogent in building up the
defence of her client. She is always on the offensive, so
{o say, when she speaks in court. She is bold of action
in procedural disputes and disputes over the facts of the
case at bar.

In the Presidium of the Moscow Collegium the work
is distributed as follows: The President exercises gener-
al guidance and has charge of the finances. One of his
deputies attends to admissions to the Bar, assigns cach
lawyer to a definite consultalion office and prepares the
material for the hearing of disciplinary cases. Another
deputy checks up on the quality of the professional work
and is engaged in generalizing the cxpericnce of the
most eminent members of the Bar. The remaining
members of the presidium take care of the work carried
on with young lawyers and probationers, Jook after the
social work of Bar members, see that the right fecs are
charged, generalize the work of the meetings in the con-
sultation offices and direct the work of the two depart-
ments: criminal and civil.

Of the thirteen presidium members elected by the
Moscow Bar only three—the Presidenl and his two
deputies—reccive a salary. The participation in the work
of the presidium by the other ten is considered social
work.

Much of the presidium’s work concerns measures to
improve the qualifications of lawyers. Different methods
are pursued in different collegiums. The Leningrad City
Collegium, for instance, believes the best results are
obtained mainly by generalizing and spreading the
experience of the best consultation offices and the most
qualified lawycrs. Thus, in 1956 fifly eminent lawyers
addressed the collegium on points of special interest
in their legal practice. The Leningraders assist the
neighbouring Novgorod Collegium by sending them
their lecturers.
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A big task which the presidiums of various col-
legiums have set themsclves is that of codification.
The codifier A. D. Luzhek, a Moscow jurist with vast
expericnce, is assisted in this work by the most socially
minded of the lawyers. Experts in the various branches
of the law—-copyright, labour, pension, finance, land,
criminal, international, private law—arc on duty daily
in the codification scction, and the time they are
avaijlable is known to every legal consuliation office.
This section is therefore a spot where information on
any legal question can always be obtained, if need be
by telephoning right from court. The text of any law, or-
dinance or other legislative enactiment can be obtained
from Luzhek on any issue. A lawyer may be in
immediate need of the exact text of the decree of the
Presidium of the Supreme Soviet of the U.S.S.R. concern-
ing petty larceny. Luzhek is the man to apply to. And
he never confines his aid to supplying merely {exts. For
instance, the decree in question gave rise to several de-
cisions of fundamental importance by the higher courts.
They give the lawyer an insight into how the concept
“petty larceny” is to be defined. I.awyers are therefore
furnished pertinent material that indicates what the
actual judicial interpretation of a given term is. He is
also informed of the literature on the subject. Should any
coniroversial point have been discussed at a session of the
criminal section, the lawyer will be afforded an oppor-
tunity to consult the verbatim report of the session.

The codification bureau gets all the legal literature
that is published, as well as normative material from the
Ministry of Justice and the Supreme Court. The bureau
keeps a file of lawyers’ speeches on the most interesting
and fundamental subjects.

The bureau also keeps the consultation offices in-
formed of all new legal literature in the region and of
all new legal enactments.
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The sections dealing with the two separate branches
of the law—criminal and civil—are greatly instrumental
in raising the professional standard of lawyers. Around
each section are grouped those who specialize in the
particular line of work. Young lawyers and probationers
are also enlisted in these studies.

In the Moscow ‘Collegium the civil section exhibits
very great activily and its methods of work are highly
interesting. For more than {wenty-five years it has been
under the direction of S. L. Gerson, one of Moscow’s
most outstanding specialists in civil law.

Many government departments and agencies are very
anxious to obiain the official opinion of the section on
various bills and normative acts while in the stage of
preparation. Thus, the section thoroughly discussed the
draft of Fundamental Legislation on Marriage. In 1956-
58, when a new R.S.F.S.R. civil code and a code on civil
procedure were being drawn up, the members of the
section actively participated in the proceedings of the
pertinent subcommittees of the committees on legislative
proposals of the Supreme Soviet of the 11.S.S.R. and that
of the R.S.F.S.R.

Ministries and other administrative agencies apply to
the civil section for its evaluation of drafts of particular
normative acts. The Ministry of the Municipal Economy
of the R.S.F.S.R,, for instance, submitted to the section
for its consideration the draft instructions concerning
the renting of living quarters. Again, in connection with
the change in the procedure of examining claims to
inventions and rationalization proposals, the head of the
law department of the State Technical Commission of
the U.S.S.R. (now the State Scientific and Technical
Committee of the Council of Ministers of the U.S.S.R.)
expressed a desire to acquaint the members of the civil
section with the multitude of legal problems arising out
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of these changes. His purpose was to ascertain the
judgment of specialists.

Law schools send in authors’ summaries of their
theses on civil law and civil procedure, requesting a
statement of opinion.

The section assists not only Moscow’s legal consulta-
tion offices in their practical work but also those in re-
mote districts.

From Gelendzhik, a town in the Sovict South, a group
of lawyers mailed a series of legal questions to the sec-
tion. On some of them no concurrence of opinion was
achieved in Moscow. In that case there was attached to
the section’s reply a copy of the minutes of the meeting
at which the Gelendzhik letter had been discussed in
order to give the inquirers an idea of the different points
of view expressed on the questions put.

We have before us some illustrative examples ol legal
inquiries addressed to the sectlion by consultation offices
and individual lawyers.

S. N. Zaslavsky asks for assistance in determining the
correct legal stand to take in the following case: Koz-
lova, a sharc-holder in a house-builders’ cooperative,
died. She had paid in a definitc amount. The question
arose: who is entitled to succeed to the membership of
the cooperative: Kozlova's heiress, her minor daughter
Yelena, who continues to live in the room, or her
guardian?

The civil section’s reply declared: according to the
Rules of House-Building Cooperatives only persons who
have attained the age of eighteen may be members of it,
but this rule cannot be stretched to include a case where
cooperative rights are inherited from an intestate. This
follows from the facl that according to the Rules the
share of a deceased coopérative member becomes the
property of his heirs, and if they lived with the intestate
they also acquire the right {o occupy the premises. As a
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matter of fact, the right to the use of the flat passes to
the heirs only if they join the cooperative.

The section reached the conclusion that the question
of the right of the minor Yelena to become a member
of the house-building cooperative should be decided not
by the norms in the cooperalive rules, but according to
the norms of the Civil Code. The age of the heiress is no
ground for limiting her capacity to inherit. It limits only
her capacity to act, but that is remedied by the institu-
tion of guardianship. In the interests of his ward the
guardian must therefore apply to the management of the
cooperative to admit Yelena as a member, and this appli-
cation the management is obliged to accept. Of course,
until she rcaches her majority her rights have to be
safeguarded and her duties performed by the guardian.

That is how the civil section works.

The criminal specialists of the Moscow City Collegium
of Lawyers also carry on extensive work in their section.
They function in close contact with the most eminent
jurists, whom they invite to joint discussions of legal
problems. Particularly firm connections have been estab-
lished with the law faculty of the Lomonosov State
University in Moscow and the Law Institute of the
U.S.S.R. Academy of Sciences.

The criminal section hears and discusses reports and
communications on various problems of criminal law
and procedure. In 1956 it had up for discussion Profes-
sor M. S. Strogovich’s book Material Evidence and the
Evaluation of Proof in Soviet Criminal Procedure.
Papers were read by lawyer M. A. Otsep (“The Tasks
of Defence Counsel in the Light of the Decisions of the
Twentieth Congress of the C.P.S.U.”): by lawyer
M. B. Spektor (“Methods of Court Investigation”); Pro-
fessor M. S. Strogovich (“Fundamental Defence Prob-
lems in Soviet Criminal Procedure”) and others.

This section analyses intricate and highly controver-
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sial problems and special points arising in everyday
legal practlice; here also the court experience of defence
counsel in particular categorics of cases is generalized.

Moscow criminal lawyers are frequently enlisted in
discussions of drafts of importiant legal enactments.

The work ol the seclion set up to discuss the Draft
Fundamental Principles of Criminal Legislation, Pro-
cedure and Judicature, published in summer 1958, and
also the draft codes of criminal law and procedure of
the R.S.F.S.R. should also be meniioned. Leading aca-
demic lawyers and representatives of the L.egal Commis-
sion of the Council of Ministers of the U.S.S.R. took
part in these discussions. All construclive proposals,
amendments and additions put forward during the dis-
cussion were summed up and submitted to the leglsla-
tive bodies. o

Rausov, Yudin, Spektor and other members  of 'the
Criminal Law Section played an important part in the
discussions of the sub-commitleec of the Legislative
Proposals Commission of the Supreme Soviet of the
U.S.S.R. on the Draft Fundamental Principles of Crim-
inal Legislation, Procedure and Judicature. The trib-
une of the criminal section is also offered {o the lead-
ing workers of the U.S.S.R. Supreme Court and the
Procurator’s Office. These meetings serve the purpose
of exchanging information and opinions.

At one of the section meetings held in 1957 the Vice
President of the U.S.S.R. Supreme Court, L. N. Smirnov,
read a paper “The Supreme Court of the U.S.S.R. in
the Further Struggle to Consolidate Socialist Legality.”
It dealt with the tasks confronting the court as a result
of the adoption of the new ordinance governing it and
pointed out the new features it introduced into the prac-
tice of law.

The art of oratory as practised in court is of major
importance. A lawyer who, besides being learned in the
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law, is also a talented orator, will usually not confine
himself to a bare defence of his client but with keen
glance will penetrate the forest of facts and ascertain
what judgment will best serve the public weal. He will
lucidly expose the roots that engender crime, lay bare
the social phenomena whose effacement would effec-
tively help to combat it.

Soviet lawyers work strenuously on the perfection of
their oratorical accomplishments. To that end they have
their specches taken down in shorthand or mechanically
recorded, have them reviewed and then discussed. At a
recent Moscow trial of a whole group of accused, a
stenographic record was made of the specches of eleven
lawyers, and alterwards, at an enlarged session of the
presidium, they were criticized in the presence of more
than a hundred lawyers. The best speeches held at the
various collegiums are subsequently selected and pub-
lished. This was done, for instance, in 1956 and 1957 by
the Moscow City Collegium. During a discussion of the
merits of the speeches composing one of these selec-
tions, when forensic cloquence was on the agenda,
lawyer N. M. Flyatte commented:

“When a certain antique sculptor was asked once how
he hewed such marvellous, inspired works of art out of
cold stone he answered that he takes a chunk of it and
chisels away all that is unnecessary, leaving only what
is essential. That is how speeches in court should be got
up. All that-is wanted, but nothing extra. ... This refers
to the content of the speech, its form and the tone in
which it is uttered.

“Our speeches at times contain superﬂuous ldeas and
words, and there are times when our voices assume a
tone far too high-pitched for the occasion. These are all
weeds which a real master of elocution must pull up.

“I believe we sometimes are in error in what we do to
improve our speeches. After all, in literature and art
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a piece of work is assessed not only by its content. Its
form is an equally necessary criterion of its artistic
value. Unfortunately, some of our lawyers are still too
inattentive to the problem of effective speech, of achiev-
ing oratorical distinction. Our symposium is also some-
what afflicted with this inadequacy.. ..

“There can be absolutely no doubt that pre-revolu-
tionary speeches in courl, if read with critical discern-
ment, slill possess educative value in the art of oratory.

“It is, however, my opinion that comrades f{all into
error if they mechanically compare our collection of
speeches with pre-revolutionary ones. They forget that
everything has changed since then—the epoch, the peo-
ple, the outlook, the judges, the cases.

“It is generally said that the stvle of delivery betrays
the man. I cannot fully subscribe to this. The style
betrays rather the epoch and quile naturally the style of
a lawyer’s speech nowadays cannot be a reproduction
of the pre-revolutionary style....

“In pre-revolutionary times lawyers addressed them-
selves to juries among whom could be found represent-
atives of the liberal petty-bourgeoisie and of the intel-
ligentsia, with the sentimentalily characteristic of these
segments of society. The pleas made at that time by
counscl on behalf of their clients were attuned to the
ears of that kind of people.

“Our words are meant for people of an entirely differ-
ent stamp. They are people who believe in facts and
right, to whom the state and society are one whole, to
whom morality and law are not at variance but in-
separably connected.

“The causes pleaded have also largely changed. Many
disputes dealing with matters of public economy now
fill the court calendar. Before the Revolution that species
of lawsuit was almost non-existent in Russia.

“That is why emotional fervour has given place to a
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fervour for facts, a fervour for calm deliberation, for
careful, logical investigation. With us a splendid de-
fence implies primarily an unbreakable logical chain of
proofs that demolish the charges in the indictment when
the lawyer presents his conclusions in his final plea to
the court.

“We are opposed to the ‘spontaneous’ eloquence
widely practised in pre-revolutionary days. According
to my lights our speeches are to be hammered out in
the process of preparing to say best what really must
be said. Chaikovsky, one of the most inspiring creators
of music, said: ‘Inspiration is a guest that does not like
to visit the lazy!’

“... All the same I assume that our speech—and this
is one of its chief merils—should not be devoid of pas-
sion. It should be saturated with emotion, be offensive
rather than defensive, be rich in figures of speech, yet
the figures should not be merely ornamental but inti-
mately connected with the whole pattern of the speech;
they should be one of its mainstays.

“Finally, with regard to the emotional aspect, I must
say that with us appeals to pity, to that faded style of
cloquence, are utterly out of place and must be discon-
tinued.”

Lawyer Y. Kh. Grilikhes took exception to Flyatte’s
remarks.

“To begin with, on the main question, the style of
speeches 1o be delivered in Soviet courts,” Grilikhes
claimed, “my colleague Flyatte asserts that our style
should express a fervour for facts and not emotional
fervour. I believe that is an erroneous thesis and con-
sider that in our country a fervour for facts and cmo-
tional fervour have an equal right to exist. In cases
where the lawyer’s principal task is to analyse facts
and proofs he must work with the scalpel of logic, he
needs mental acuity. But when the circumstances and
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facts that incriminate the accused are clear and ad-
mitied by him, when unimpeachable proof collected by
the prosccution leaves no doubt as to his guill, where
docs fervour for facts on the part of the lawyer come in?

“1 shall quote some examples from the collection of
speeches under discussion.

“Let me take the spcech by the late S. K. Kazna-
cheyev in defence of Prakhov--iromn beginning to end it
adheres to the style of fervidly emphasizing facts. By a
subile analysis ol figures, which he intones like music,
he shows convincingly that the charge against Prakhov
cannot be sustained, and he cxplodes that charge.

“And now another specch, by lawyer K. D. Chizhov,
in defence of one Zapadinsky. In this case all facts set
forth in the indictment have been established as true
beyond dispute. His guilt was obvious. At the prelimi-
nary investigation and in court the accused pursued a
policy ol seli-exposure and went further in his tes-
timony than was possible for the investigating author-
ities.

“In this case lawyer Chizhov made it his business to
show the significance of self-exposures of accused per-
sons in criminal cases, particularly in the given case,
and to elucidate the causes that led to Zapadinsky's
self-exposure. Fervour for facts was cvidently not ap-
plicable here. It was therefore quite in the nature of
things that the style of the defending advocate’s speech,
one of the most brilliant addresses reproduced in the
collection, was in the main emotional.

“These illusirations indicate {hat fervour for facts
must not be contrasted with emotional fervour.

“In my opinion, the question of style and epoch has
likewise been put incorrectly by N. M. Flyatte. One can-
not lay down the bare thesis ‘our style is cpochal’ and
be satisfied with that. After all, every individual is en-
titled o a definite place in an epoch. And cvery striking
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individual contributes his mite to the treasure-store of
the epoch. This makes it our duty to speak of the specific
methods employed by the various orators comprised in
the collection we are discussing. No one will dispute
that we reflect the world outlook of our epoch, but that
is not enough to settle the question of the style of speech
tc be employed by the lawyers of our time.”

The presidiums of the lawyers’ collegiums devote
much time to work with probationers. Every newly-ac-
cepted probationer is attached to a mentor selected
from the more experienced lawyers. In big collegiums,
where the highly qualified jurists usually specialize, the
probationers, in order to obtain all-round experience,
first work under the direction and supervision of a crim-
inal lawyer and then of a civil lawyer. They help their
patron (as the mentor is commonly called) to prepare
cases, attend trials where their patron acts as defence
counsel and also go to the consultation offices when
their patron receives clients. When in the opinion of his
mentor a probationer has rececived sufficient training,
the latter begins {o handle minor cases under the guid-
ance of the former.

In a number of collegiums the probation ends with
the probationer reading a paper at a theoretical con-
ference on some legal problem. If the probationer’s in-
dependent conduct of cases and his paper are rec-
ognized as satisfactory his admission to the Bar is
moved in the presidium. If the presidium is of the opin-
ion that the probationer has not been sufficiently trained
"the probationary period may be prolonged.

During that whole period the probationer receives
a fixed salary paid out of a special fund of the presid-
ium.

Once his probationary period is behind him the young
lawyer practises law independently. But he must still
be helped along before he becomes a highly qualified
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specialist. A variety of measures are taken in the col-
legium to achieve this purpose.

Thus, for instance, the presidium of the Leningrad
Regional Collegium of Lawyers has organized a sem-
inar for raising the standards of the profession. It gives
a five-day course on the subject every year. The lawyers
attending discontinue their regular work but are paid
their average earnings by the presidium. The teaching
staff for this course is made up of experienced lawyers
and of professors and teachers at Leningrad University.
The curriculum is diversifiecd and closely follows the
needs of the legal practitioners. The Moscow City Col-
legium maintains a similar seminar.

Theoretical conferences of probationers and young
lawyers arc also an established practice. Papers are
rcad by the participants on such questions of law as
implication in crime under Soviet criminal law, legal
dcfence of labour rights, Soviet cassation, judicial prac-
tice in cases of stealing socialist property, etc.

Lawycrs of adequate practical experience also study
at seminars. The discussion of papers read there entails
intricate questions of law and controversial issues,
which makes possible, on the one hand, a more profound
study of the problems involved and, on the other, the
elaboration of a consensus of opinion—a very important
malter in the practice of law.

There is also a sort of collaboration with jurists en-
gaged in scientific work, such as tcachers and profes-
sors of law facultics. At university department sittings
lawyers read papers on interesling questions of law
arising in their own practice. The professors and teach-
ers in their turn acquaint the lawyers with the achieve-
ments of Soviet jurisprudence.

Exchange of practical experience is widely spread be-
tween lawyers' collegiums. It is effected through vari-
ous mutual information systems, through articles by
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lawyers in the general press and in special law publica-
tions and in the form of personally acquainting repre-
sentatives of one collegium with the transactions of an-
other. Thus in 1956 the Moscow City Collegium com-
missioned its vice president to study in Leningrad the
work of the local collegium. This exchange of experi-
ences is undoubtedly conducive to an improvement in
the work of the legal profession. In this field the col-
legiums are assisted by the lawyers’ sections in the Re-
publican Ministries of Justice which have at their dis-
posal much material dealing with the activities of law-
yers’ collegiums in the particular Republic.

The lawyers’ collegiums in the Soviet Union maintain
contact, personal and by correspondence, with their col-
leagues abroad. In the course of the last {iwo years So-
viet lawyers met delegations of jurists from China, Bul-
garia, Rumania, Poland, Britain, U.S.A,, India, Greece,
Japan, Denmark and Finland, among others.

In speaking of the organizational structure and the
principles actuating the Soviet Bar, mention should be
made of the disciplinary measures its members are
liable to. The kind of disciplinary measures the pre-
sidium may take and appeals from them have already
been decalt with. There remain for discussion the prin-
cipal rules governing this practice.

Soviet lawyers, as a rule, discharge their professional
dutics with credit. Nevertheless, now and then collegium
presidiums encounter instances of negligence on the
part of defence counsel, as when a lawyer does not have
recourse o all avenues open to him to safeguard the
interests of his client or when his action reflects on his
professional integrity. Any reprehensible demeanour is
sure to be sharply condemned by the Bar, collectively
and individually.

We have alrcady spoken of the appomtment of defence
counsel by court. Many years of experience attest the
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fact that assigned lawyers handle these cases as care-
fully and study them as thoroughly as if the client had
paid the regular fee. But every once in a while an ap-
pointed lawyer is delinquent in his treaiment of an as-
signed case.

We have before us the record of the disciplinary action
taken against lawyer M. N. Maslvakov. He had de-
fended a certain Semyonova charged with larceny. After
her conviclion Maslyakov promised her to appeal the
case to the court of cassation, but failed to do so. His
client, in the belief that her lawyer would draw up the
necessary paper, did nothing herself, as a result of
which the sentence which would have been suspended
during the appeal, went into effect. When called to ac-
count by the presidium counsel claimed he did not apply
to a court of cassation because she had no grounds for
such an appcal, being an “alcoholic, a person without
any definite occupation, and of no value to society.” The
presidium dissented, holding that his non-action con-
stiluted a serious offence for which he must be disci-
plined. Taking into account, however, that the offender
had been in the collegium but a very short time and
had not vet acquired sulficient professional experience,
the presidium confined itsclf to a reproof. Simuliane-
ously an experienced lawyer was assigned the task of
petitioning the upper court to allow the cassational com-
plaint to be filed although the time had expired and to
represent Semyonova in the cassational court.

Not only the collegium presidiums but the courts
themselves see to it that lawyers discharge their func-
tions conscientiously and do not excced the authority
the law vests them with.

For instance, there is a law which provides that in all
serious crimes, crimes punishable by deprivation of
liberty, the appearance of the accused in court is essen-
tial. But in cases where the accused has definitely
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waived his right to appear personally, or where he is
deliberately concealing his whereabouts from the court,
he may be tried in his absence. A violation of this rule
inevitably entails the annulment of the sentence.

In the case of Stepanov and Romanychev, sen-
tenced for theft by the People’s Court of Pushkino Dis-
trict, Moscow Region, the trial took place in the absence
of the accused, who were held under arrest in the same
locality where the case was being heard. From the rec-
ord of the sitting it appears that the judge saw fit to
hear the case in absentia on the sole ground that the de-
fence lawyer, I. I. Gushchin, did not object. The Supreme
Court of the U.S.S.R. annulled the sentence, holding
that the appearance of the defendants in court was es-
sential in that case inasmuch as a thief was liable to
be punished by deprivation of liberty. The lawyer’s con-
sent to the trial of the clients in their absence was an
act in excess of his legal authority.

When a lawyer draws up a legal document, particu-
larly one involving such great responsibility as an ap-
pellate complaint to a court of cassation or to a court
in its supervisory capacity, he must make a very
thorough study of all the material in the case. This is
a hard and fast rule, because no lawyer can form an in-
dependent opinion of the cumulative evidence or of
whether the qualification of the criminal acts testified
to is correct unless he has personally and in detail gone
carefully over the whole material presented.

Here is an instance where this rigid rule was vio-
lated. The Presidium of the Moscow City Lawyers’ Col-
legium received a letter from the Vice President of the
Supreme Court of the U.S.S.R. stating that the Su-
preme Court had heard in its supervisory capacity the
complaint of one Milyutin drawn up by lawyer F. S. Sha-
rikov and had established that certain allegations in the
petition were distortions of facts. The ensuing investiga-
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tion disclosed that Sharikov had not acquainted himself
with the case but had asked another lawyer to do so.
The latter had made appropriate excerpts for Sharikov
and had told him he saw no grounds for appealing the
sentence. Sharikov nevertheless pelitioned the Supreme
Court for a supervisory review of the case. Personally
unacquainted with the facts of the case, the lawyer in-
cluded statements in his petition which were in contra-
diction to the record of the evidence. The collegium pre-
sidium drew the right conclusion from this test case by
holding that the practice of one lawyer acquainting
himself with the facts of a case and another lawyer, on
the basis of excerpts made by the first, appealing the
case to a court of cassation or asking for its review by
way of supervision in a competent court and seeing the
case through the higher court is impermissible and rep-
rehensible. But as the lawyer admitted his fault the
presidium went no further than reprimanding him.

The lawyers’ collegiums will invariably react sharply
to any violation by a lawyer of any moral or ethical
norm of Soviet society. No act in derogation of the call-
ing of a Soviet lawyer is allowed to pass without a prop-
er inquiry. This is a very effeclive means of maintain-
ing the authority of the Soviet Bar on a very high
level.

At the same time the lawyers as a body and the col-
legium presidiums will always back a colleague who,
because of adherence to principle or courage displayed
in defence of a client is subjected to unjust attack by
either judge or procurator.

If it is correct to say that a lawyer, when discharg-
ing his professional duties in court, should invariably
be polite and tactful, then it is likewise correct to say
that the court and the procurator- should be no less so,
giving not the slightest ground for complaint to coun-
sel for the defendant.
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The practice of the collegium presidiums to examine
disciplinary cases encourages lawyers to take a firm
stand on what they consider to be the law, to adhere
staunchly to what they deem correct in questions of
principle with regard to their clients’ legal rights.

In exemplification we cite the disciplinary case of
N. L. Andreyev and A. G. Chervonny, two Moscow ad-
vocates.

The presidium of the Moscow Collegium received once
a special finding of the Supreme Court of the R.S.F.S.R.
attached to which was a written request to the prcsullum
by the procurator who had prosecuted the case in ques-
tion—a complicated business affair—when it was heard
on cassation in that Supreme Court. The procurator
asked for the punishment of two defence lawyers, An-
dreyev and Chervonny who, he asserted, had been
unwarrantedly scvere in their criticism of the Procu-
rator’s Office that had charge of the investigation of
the case.

After studying all the circumstances the presidium
established that the Supreme Court in its finding con-
sidered the sentence passed by the Moscow Cily Court
erroneous and went to great lengths in criticizing the
deficiencies exhibited not only by the court of first in-
stance but also during the preliminary investigation. As
a result the Cily Court senience was annulled. The pre-
sidium pointed out that in such circumstances it was
perfectly natural that the defence, namely, the lawyers
Andreyev and Chervonny, who considered the sentence
erroneous as far as their clients were concerned, took
one position while the representative of the prosecution,
who supported the sentence, took the opposite position.
(It should be stated here that in the end the case against
Andreyev’s client was dropped for lack of sufficient
evidence.) In such a situation, the presidium’s decision
said, sharp disputes between the parties are natural and
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to be cxpected, and conform to the principle that trials
are to be conlested by the parties. The presidium held
further that the procurator in question had no right to
object to criticism levelled against him and the inves-
tigator if it was based on matcrial in evidence in the
casc. I{ was of the opinion that this testified to an un-
derrating by the procurator of the significance of the
defence and its functions. The presidium, therefore, de-
clined to impose disciplinary measures on the {wo
lawyers and decided to inform the Procurator of the
R.S.F.S.R. of its opinion.

This trenchant, highly principled formulation of the
question orients lawyers towards a determined dis-
charge of their functions as defence counsel.

It should be noted that judicial bodies pay great at-
tention to representations made to them by coilegiums
about dcrogatory treatment of lawyers. For instance,
L. A. Gromov, President of the Moscow City Court, on
receipt of a communication from the presidium that
Pcople’s Judge Trusova of Timiryazev District had acted
tactlessly toward lawyers, {ook cognizance of the case
and the delinquent judge was punished by a discipli-
nary court.

Some members of the Bar successfully combine their
legal practice with scientific, pedagogic or literary activ-
ity. Several lawyers have withdrawn from membership
of their collegium and are devoting themselves to scien-
tific work without however scvering all connection with
the Bar.

Let us cite as an instance the case of B. S. Antimonov,
Doctor of Law, professor of the Plekhanov Institute of
National Economy in Moscow and head of the civil law
department of the All- Union Institute of Jurisprudence.

After finishing the Moscow University Faculty of Law
in 1923 he entered the Moscow Lawyers’ Collegium,
where he specialized in civil law cases. No sooner had
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he been admitted to the Bar than he began to engage
in scientific work, being interrupted in this only by serv-
ice at the front during World War II. In 1945 the de-
gree of Candidate of Law was conferred upon him for
his work Contributory Negligence in Torts. He com-
bined scientific work with legal practice in Moscow. The
presidium of the collegium appointed him deputy chief
of the civil section. The following of his works are of
great scientific value: The Concept and Significance of
Causal Connection in Civil Law and, on civil proce-
dure, The Lawyer in the Trial of Civil Cases and Cassa-
tion and Review of Decisions in Civil Cases. S. L. Ger-
son was a co-author of the last-named works. Antimo-
nov’s Civil Liability for Damage Caused by High Dan-
ger Zones earned him the title of Doctor of Law in 1950.

Antimonov is an authorily on the law of inheritance.
In 1946 appeared Inheritance and the Office of Notary
Public, which he wrote with lawyer S. L. Gerson and
docent B. G. Shlifer as co-authors. He elucidated the
subject further in his book Soviet Law of Inheritance
(1955), written together with Professor K. A. Grave.
Even when a professor engaged in scientific and literary
activity, Antimonov continued to work selflessly in the
full sense of the word as a member of the Moscow Bar.
He received clients at the legal consultation office as an
ordinary lawyer, believing that such daily practice
helped him in his scientific work. Although he withdrew
subsequently from membership of the Bar, he remains
to this day the staunch friend of the practising lawyer.
Many still consult him on questions concerning civil
and procedural law.

Among the most eminent Soviet legal authorities
must be included B. S. Nikiforov, Doctor of Law, chief
of the criminal law department of the All-Union In-
stitute of Jurisprudence, the author of a number of sci-
entific works, who had also practised law in the past.



Since the Soviet Bar comprises numerous capable
and highly trained jurists, members of it are promoted
time and again to high office in the government appara-
tus. Thus, for instance, the former advocate and Pres-
ident of the Moscow City Lawyers’ Collegium
V. N. Sukhodrev was advanced to the post of Dcputy
Minister of Justice of the U.S.S.R., and now, after the
abolition of that ministry, he is Vice Chairman of the
Juridical Commission under the Council of Ministers of
the U.S.S.R. A. S. Saminsky, well known in Leningrad
before the Second World War as a legal practitioner,
now heads a section in the law department under the
Council of Ministers of the U.S.S.R.

The social work engaged in by Soviet lawyers is very
extensive and diversified. First mention must be made
here of the unstinted legal aid given gratis to the gen-
eral public cutside the consultation office (not counting
appointments as defence counsel by court, of which we
have already spoken). This additional aid is rendered
at special desks in the reccption rooms of Executive
Committees of local Soviets, in large factories and
mills, collective farms and maintenance and repair sta-
tions, with which lawyers’ collegiums and individual
lawyers maintain relations. During the reception
hours the lawyers answer legal questions put to
them,

When any undertaking of state or social importance is
set on foot in the Soviet Union, lawyers always par-
ticipate.

It is a matter of record that in 1956 a new pension
law was passed in the Soviet Union which considerably
increased the material security of its beneficiaries. The
execution of this law required of the state agencies, par-
ticularly the agencies of social security, a vast amount
of painstaking work. The difficulty of this job was
further increased by the very little time allowed for its
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performance. In the calculation of the new and higher
pensions, as is always the case in carrying out a com-
plicated and extensive public measure, a multitude of
legal questions arose. Here the Soviet Bar showed their
mettle. On their initiative special consultation centres
were organized for the general public and individual
consultations were held at the industrial enterprises and
house managements.

The extensive popularization of Soviet laws as a
means of inculcating the moral principles of the new,
socialist society in the minds of the working people, as
well as the consolidation of socialist legality and crime
prevention, are an obligation of honour, assigned to the
Soviet Bar. To cope with this task numerous lectures
are arranged on a variety of appropriate topics, princi-
pally criminal, civil, labour, family and collective-farm
law, on the structurc of the Soviet state, the Soviet elec-
toral system, communist morality, etc. Question-and-an-
swer evenings are held at factories, offices and collective
farms where anyone may raise any question of law he
likes. Lectures are also read by lawyers at the solicita-
tion of the All-Union Sociely for the Dissemination of
Political and Scientific Knowledge and its branches. In
fact, many lawyers belong to that society.

May we be permitted to citc a few figures to convey
to the reader some idea of the vastness of the scheme of
lectures delivered by Soviet lawyers. In 1956, 62,000 lec-
tures were read in the Russian Federation alone. In
1957-58 Moscow’s lawyers held about 7,000 lectures,
Leningrad’s about 3,000. Fifty-three per cent of Moscow
Bar members are regular lecturers.

As was stated above, Soviet courts when sitting con-
sist of a president (judge of a People’s Court or of a
City, Regional or Supreme Court) and two people’s as-
sessors. They are all elective. By far not all people’s as-
sessors have a legal education or practical court experi-
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ence. Yet since with regard to rights the law places them
on a par with the president of the court, they have to
take an active part in the examination of cases and the
pronouncement of sentences and judgments. Hence
newly-clected people’s assessors usually atlend a series
of special lectures where they become acquainted with
the fundamental Soviet laws and the method of hearing
criminal and civil cases. The judges and procurators
conducting these studies arc joined in this work by
members of the Bar.

As has become evident from the above exposition the
Soviet lawyer works under conditions that ensure the
free and independent discharge of his professional duty.
The law and the organs of Sovict justice guard him
against unlawful interference that might prevent him
from doing so or infringe upon his rights.

The Soviet Bar can boast many a highly talented
lawyer distinguished for his exemplary conception of
his civic and judicial duties, of what he owes to the
cause of progress and justice.

Quite a few of them started practising law before the
Revolution, having won renown for their progressive
speeches at political trials.

N. K. Muravyov, now dead, an outstanding senior
member of the Soviet Bar, was known far and wide in
pre-revolutionary Russia as a fearless defender of po-
litical prisoners. He was a powerful orator whose per-
severance was hard to match. At the beginning of the
century he belonged to a group of political defenders
which was under the direction of “The Five,” a group
representing the élite of the Bar. He was one of “The
Five.” When a quecstion of professional ethics was
mooted, when the most dignified tactics of defence had
to be chosen, his was the final say. In the political cases
he defended he did not confine himself to questions of
law, such as criticizing the preliminary investigation or
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analysing the evidence, but whenever necessary he
raised political issues, launched direct attacks against
the tsarist government. Time and again the presiding
judge would order him to keep silent and he often in-
curred the risk of administrative repression.

“His activity as counsel for the defence in political
trials, which exacted much labour and nervous energy,
and often entailed danger to boot, was wholly unselfish.
More, Nikolai Konstantinovich Muravyov, and also the
other members of the group of political defenders, did
not stint the money necessary to defray the expenses of
travelling all over Russia to defend those accused of po-
litical offences. In,many cases he helped his clients finan-
cially, formed a pool with other comrades to give bail
for them,” wrote N. N. Polyansky, professor of the Mos-
cow University, a merited scientist and distinguished
lawyer, in an appreciation of N. K. Muravyov.

It would be difficult to enumerate all the political
trials in which Muravyov defended the accused.

Having done its best to implant race discrimination
and national strife the tsarist government staged the
provocative Multan case against a group of Udmurts (a
small nationality before called Votyaks) who inhabited
the village of Stary Multan. The charge of sacrificing
human beings to their heathen gods was obviously
trumped up. A famous progressive Russian writer,
V. G. Korolenko, vehemently attacked the judicial pro-
ceedings in the press, while Muravyov espoused the
cause of the accused in court.

Muravyov was counsel for the defence when the par-
ticipants in the well-known 1902 workers’ demonstration
in Sormovo were tried. The list of lawyers who had
manfully raised their voices in deferice of Lt. Schmidt
and other mutineers on the cruiser Ochakov in 1905 in-
cluded the name of N. K. Muravyov. Again it was he
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who defended the Moscow Krasnaya Presnya insurgents
in the first Russian revolution of 1905-07. And in many
other political cases—an attempt on the life of the Tsar
(Lt. Nikitenko et al.), the assassination of the governor
of Tver (Sleptsov), the charge made in 1909 against the
Moscow Committee of the R.S.D.L.P. that it was en-
gaged in underground revolutionary activity, the charge
made in 1915 against the Bolshevik deputies to the
State Duma—the intrepid Muravyov will be found to
have conducted the defence, contributing to it the full
weight of his authority and knowledge.

The great service which his social activity rendered
to the people brought him into intimate association with
many great people of his day. Lev Tolstoi made him his
executor. It was he, Muravyov, who drew up the legal
provisions in Tolstoi’s will bequeathing all his works as
a gift to the people.

Aiter the October Socialist Revolution Muravyov was
prominently active in the Moscow City Lawyers’ Col-
legium.

Other participants in Russia’s first revolution
(1905-1907), A. Y. Kalop, L. F. Dobrynin and M. I. Bog-
danov, all awarded Orders of the Soviet Union for their
meritorious services and their social and political activ-
ity, are still functioning members of the Bar.

Among the lawyers of the capital whose court-work
expressed most clearly and brilliantly the new princi-
ples and methods of criminal defence, mention must be
made first and foremost of S. K. Kaznacheyev. His
speeches in court, many of which have been published,
can serve as models of Soviet forensic oratory. He com-
bined profound knowledge of the law with great expe-
rience in court and broad gereral culture. A gifted speak-
er, he made excellent use of the vast store of knowl-
edge at his command.
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He has been a member of the Moscow City Collegium
since 1922, and since 1933, of its presidium.

In August 1946 the Military Collegium of the Supreme
Court of the U.S.S.R. had before it alaman Semyonov,
the bitler enemy of Soviet power, who during the Civil
War headed the White-Guard regime in the Transbaikal
region and subsequently engaged in cspionage and
sabotage against the U.S.S.R. He was defended by Kaz-
nacheyev.

The speech Kaznacheyev delivered in this case illus-
trates how a talented advocate can reveal to the court
the psychology of his client, who is severely incriminated
by a concatenation ol proofs, and make this psychology
serve to explain the crimes committed and the circum-
stances in extenuation of his guilt.

Kaznacheyev was not only a brilliant advocate but
an indelatigable champion of social advancement.

We shall now pass on {o N. V. Kommodov, a splendid
representative of the Soviet Bar, distinguished [or his
abilily to make a decp analysis of the most intricate
situations and to find a sound legal basis for the de-
fence, no matter how desperate things look. These high
attributes of his legal mind he brilliantly combined with
forensic eloquence.

He was a prominent progressive lawyer of the pre-
revolutionary period and one of the first to attain emi-
nence in Soviet times. ,

During the first period of his career as a lawyer, be-
fore the October Revolution, Kommodov was an ad-
mirer of Plevako and Andreyevsky, who then enthralled
the hearts and minds of the legal fraternity. He em-
ployed their artistic method of defence in criminal
cases, considering defence to be primarily an art. In
tribute to this view N. V. Kommodov made use, in his
addresses to the court, of the figures and turns of
specch emploved by prominent Russian writers and
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poets, especially Nekrasov. Further on in life he came
to realize that the method of artistry and literature was
obviously inadequate to reach the ends of justice. Kom-
modov sharply veered about from speeches of the type
of literary analysis to those of the type of scientific
study. The scientific method of criminal defence became
the determining element of his make-up as a lawyer.
This of course does not imply that he consigned the liter-
ary and artistic strain in his methods to oblivion. All
these elements must coexist and supplement each other,
was Kommodov’s considered opinion, but most impor-
tant in defending a casc is a thorough study of it, a se-
rious scientific approach to the evaluation of cach piece
of evidence. This was the method he employed, for in-
stance, in the Shakhty case,* the Dr. Wulison murder
case, in which Semenchuk and Startsev, two arcticians,
were accused of having perpetrated the crime out of
revenge while they were all wintering in the Extreme
North, and in other cases in which he called upon sci-
entists to give all manner of expert {estimony and sub-
mitted it as cogent proof.

In his addresses to young lawyers he said time and
again that workers in the judicial system, including
lawyers, “must be equipped with an up-to-date knowl-
edge of such sciences as psychology, physiology, phi-
losophy, jurisprudence and criminology.”

About his profession Kommodov wrote: “It would be
pretentious to refer to it as a mission, but to describe
it as a penchant is permissible.... I always had a pen-
chant for the practice of the law. What enticed me to en-

* Shakhty case: The criminal proceedings held in Moscow in
1928 against a counter-revolutionary band, which had been organ-
ized early in the twenties by bourgeois specialists in the Shakhty
region of the Donets Basin. Its object was to commitl sabotage in
the Soviet coal industry.
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ter this profession? It seemed to me that even in the
commission of the most heinous offence some misfor-
tune in the life of him who perpetraled it had much to
do with the crime. To understand, correctly evaluate
and be able to demonstrate this in each particular case
means 1o furnish an objective, correct criterium for
judgment.”

Great sympathy for the man whom the tragedy of life
has brought to the criminal’s dock, a sincere desire to
understand him and help him to the best of his ability
under the circumstances—these were the traits that
marked N. V. Kommodov.

His style of speaking was simple and lucid, his tone
sincere, convincing, thoughtful, his flow of words calm,
without florid or trenchant cexpressions. His addresses
betrayed a thorough and direct knowledge of life and
people, there was nothing bombastic, abstract or his-
trionic about them. They always were full of the human
element, of the worries of mankind and of the practi-
cally useful in the case at bar. Such was Kommodov's
manner of delivery.

His contemporarics comprehended and gave due
weight {o his mental capacity and ideas of justice.
T. L. Shchepkina-Kupernik, a well-known authoress,
dramatist and translator, and for many years the friend
of Kommodov, once gave him as a prescnt a new Rus-
sian translation of King Lear that she had made. It bore
the following inscription: “Dear Nikolai Vasilyevich, I
sincerely believe that this whole nasty business would
not have happened if you had been the jurisconsult at
King Lear’s court.”

It would take many, many pages to enumerate the
cases Kommodov handled in the thirty-six years of his
legal practice, thirty of which were under Soviet rule.
There exist many tomes of causes-célébres in which he
acted as counsel for defence of the chief accused.
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In 1944, when N. V. Kommodov celebrated his sixtieth
birthday, the Presidium of the Moscow City Collegium
of Lawyers sent him the following lctter of congratula-
tion:

“Dear Nikolai Vasilyevich,

“Our entire country knows you as an eminent jurist
and public figure. You have gained this prestige by your
superb and exceedingly useful work in the practice of
the law. Your great erudition has entitled you to occupy
the highest place among members of the Soviet Bar.
Generations of young lawyers will gel their train-
ing from your outstanding forensic speeches.”

For his fruitful activily as a lawyer Kommodov was
awarded the Badge of Honour.

One must not fail to mention among the prominent
members of the Soviel Bar the name of M. A. Otsep,
who died in 1958. A man of great culture, he first stud-
icd at Lausanne University in Switzerland and sub-
sequently graduated from the Law Department of Mos-
cow Universily. Before the Revolution he was a bar-
rister’s assistant, in which capacity he acted for the de-
fence in several political trials, including that of the
Tolstoyans who refused to render military service be-
cause of their religious and moral convictions, also the
case of the escape ol political prisoners from the Butyr-
skaya prison, and that of Qlszewski, a member of the
Polish Social-Democratic Party. .

During the early Sovict period too Otsep figured as
counsel in several big cases. In 1918 he assumed the de-
fence of the provocateur Malinovsky, an agent of the
tsarist secret police, and in 1925 that of the provocateur
Okladsky. He acted in the samc capacity in the case
against the Central Committee of the Right Socialist-
Revolutionary Party in 1922, in the Shakhty case in
1928, in which he was retained by the German engineer
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Otto and the Russian engineer Rabinovich, in the In-
dustrial Party* case, and many others.

In 1955 the legal profession ol Moscow celebrated the
eightieth anniversary of one of the oldest Soviet
lawyers, I. G. Piness, who had been admitted to the
Bar in 1898. He was counsel for the accused in several
political trials in tsarist times, among them the workers
of the millionaire Ryabushinsky's factory in Vyshny Vo-
lochok charged with the murder of its director, Ganshin.
In Tver (now Kalinin) he defended the Morozov factory
workers who had killed a provocateur for betraying
revolutionaries to the tsarist authorities. He has
been a member of the Soviet Bar ever since it was
organized.

Piness is not only a good lawyer but an experienced
organizer. For fifteen years he managed one of Mos-
cow’s biggest consultation offices. Much advanced in
years he continues to take an active part in the social
activities of the Soviet Bar, helps the Moscow Presidium
to inspect the quality of work of the legal consultation
offices, draws up findings on disciplinary actions
against lawyers and sits on the commission supervising
work with young lawyers.

The list of outstanding Soviet Bar members includes
K. D. Chizhov, a graduate of Moscow University, who
was admitted to the Moscow Collegium of Lawyers in
1922. From the very outset he has devoted himself to
the practice of defcnce counsel in criminal cases. He was
trained for this speciality in part by his active participa-
tion in the work of the legal consultation office for crim-
inal cases attached to the Moscow Gubernia Court. In
speeches delivered subsequently he repeatedly pointed

* Industrial Party: An underground counter-revolulionary spying
and wrecking organization of the upper sections of the Russian
bourgeois technical intelligentsia, which aimed at restoring capi-
talism in Russia. The trial of this party took place in Moscow in 1930.
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out that a young criminal lawyer should get his pro-
cedural training first in courts of cassation and not
courts of first instance.

In numerous criminal trials Chizhov’s speeches at-
tracted much public attention at the time and were ex-
tensively reported in the Soviet press. He was a past
master of intricate psychological defence.

In 1947 Chizhov went to Berlin to act as counsel for the
defence of former employees of Camp Saxenhausen who
were accused of offences coming under Control Coun-
cil Law No. 10 (concerning criminal liability for of-
fences against humanity). The casec was heard by the
Military Tribunal of the Forces of Occupation in Ger-
many.

In the recent past Chizhov took upon himself the de-
fence of enginecer Zapadinsky. This was an exiremely
difficult matter. The charge against him was that as the
head of a certain business organization he had commit-
ted several acts of abuse of his official powers and as a
result of various machinations had misappropriated
large sums of money. His guilt was proved complete-
ly by the evidence given at the preliminary investi-
gation. Moreover he had made a clean breast of every-
thing and had been helping the prosecution by his seli-
exposure.

At the beginning of his speech in defence of his client
Chizhov gave a splendid analysis of the Jack of control
that characterized the organizations where Zapadinsky
and his accomplices carried on their criminal activities.
He showed that this lack of control was one of the
causes that facilitated the commission of these crimes.
And he immediately went, on to explain: “Nobody will
so oversimplify my words as to make them mean that
a failure to keep proper watch of property is sufficient
moral or legal justification of those who with eyes
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turned heavenward let their fingers purloin it here on
carth.”

The lawyer then poinied to the scli-exposure of the
accused, to his admission of guilt beyond the terms of
the indictment, as grounds for mitigating the punish-
ment. “Self-exposure, penitence, are one thing. But it
is another thing 1o admit the facts set forth in the ac-
cusation, i.e., not to go beyond the reliable buttressed
wall of the absence of proof, which the prelimi-
nary investigation can tcar down only when it has
proof of guill in its possession.” The advocate con-
sidered it essential “not to deprive those who sincerely
tell not only the truth but the whole truth of every
stimulus to improve.”

Speaking of his client he caid:

“He did not utter a word in an attempt {o extenuate
his guilt or to put the blame on somebody else. From
the great depth to which he had fallen he did not stretch
out his hands to you {o seek clemency or mercy. He did
not drag in, as some did, the Homeland he loves so
much; he did not profane its name, so sacred to us, by
mentioning it. He did not whimper, did not grime his
face with tears....

“The sleepless nights he spent in the house of deten-
tion during the preliminary investigation gave him time
to see his past flash by, as would a man fallen over a
precipice and caught by a gnarly twig.

“He could not help comparing the honour of being
an engineer of our epoch with the contemptible exist-
ence of a renegade living by thievery, of one who ex-
changed his pure, inspiring life as a Soviet specialist for
a life of ease and luxury, a life of wining and dining in
expensive restaurants, with one of living in tawdry
lodgings described in an inventory of his domestic be-
longings as including night-tables ‘painted mahogany’
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(yes, only painted), with mirrors in ‘bronzed’ frames,
and other trash.”

Chizhov’s astute and dclicate handling of the defence
secured clemency for his client.

The lawyer L. A. Vetvinsky has been praclising law
from the moment he graduated from law school in
1923. For a long time he lived in Kiev where he became
a member of the Presidium of the Kiev Regional Col-
legium of Lawyers. At present he is in the Moscow
City Collegium.

A man of great lcarning and extensive knowledge not
only in specialized departments of the law and related
sciences—forensic medicine and psychialry, psychol-
ogy—L. A. Velvinsky has iniroduced into the study of
his cases the principles of scientific methodology.

He is expert in criminal defence, a notable orator and
an adroit cross-examiner. Staunch, fearless, uncompro-
mising, he fights out every issue in the legitimate inter-
ests of his client. He skilfully wiclds the sharp weapons
of irony and sarcasm while always displaying the nec-
essary tact toward his opponents.

Take this case, for example. A sick old man named
R. failed to answer a court summons as a witness. At
the preliminary investigation he had made depositions
unfavourable to the accused. The procuralor asked that
the depositions be read out loud and to give them more
weight added emphatically that “an old and sick man
has no reason to tell an untruth.” e adduced no addi-
tional reasons that might increase the credibility of the
depositions in question. In his speech Vetvinsky reacted
to this in the following terms:

“When reading out R.'s depositions the Procurator
said very touchingly that they were the affirmations of
an old man on the verge of death who in this state
could hardly be expected to lie.... I only want to say
in this connection that the spiritual state of people on
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the threshold of death is not yet sufficiently known to
us. Great writers have endeavoured to penetrate the
spiritual world of man when death was thought im-
minent, but whether they were right or wrong in what
they did every one of us will know only when he is him-
sellf about o die. Inasmuch as all of us, I hope, and
particularly the Comrade Procurator, are still far from
that threshold, I may be allowed at least to consider it
not yet established when man is better able 1o insist on
his particular wording of his depositions and not to
budge an inch from it—when he is young and full of
energy or when he is decrepit and feeble and his decease
may be expected at any time....”

Vetvinsky comnbines his praclice of the law with a
large amount of social work along the line of training
voung members of the Bar. He is a member of the Bu-
reau of the criminal law section and participates in the
labours of the Legislative Proposals Commission of the
U.S.S.R. Supreme Soviet, which recently drafted the
Fundamental Principles of Criminal Legislation.

V. A. Samsonov belongs to the intermediate genera-
tion of Soviet lawyers. Having obtained shortly before
the Great Patriotic War a full higher legal education, he
was admitted to the Moscow Bar in 1941. The war tore
him away from the work he loved. He cntered the army
and was assigned work as military court investigator
and procurator. After victory was achieved Samsonov
parlicipated in the historic Nuremberg trial as secretary
of the Soviet section of the Infernational Tribunal.

Demobilized he returned to the practice of law. His
outstanding ability, the result of his experience as
criminal investigator and state procurator, soon made
him one of the highest-ranking Moscow advocates.

Samsonov must be classed among those who are de-
veloping the traditions created by the most eminent of
Soviet lawyers, such as Kommodov and Kaznacheyev.
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He is very humane and possessed of great sagacity.
He is an irreconcilable foe of the slightest in-
fraction of socialist legality and therein lies his con-
iribution to the triumph of the principles of socialist
justice.

The distinguishing features of Samsonov’s work are
simplicity of style and tenacity of purpose.

Once he has chosen a line of defence he sticks to it,
tactfully but insistently. He makes a thorough study of
everything pertaining to the case in hand (which fre-
quently comprises not only the materials of the inves-
tigation but special sciences and production processes).
This enables him to find his bearings in the most com-
plicated problems and to present his conclusions to the
court in simple yet incontrovertible formulations.

Samsonov speaks in court without the slightest con-
straint. At times it seems he is just having a heart-to-
heart talk with the court. But this lack of constraint
with which he delivers his speeches conceals a vigorous
logic that rests on detailed analysis of all evidence that
the investigation and the court procured.

But he never becomes a slave of these materials,
never wallows in the details of his case. He carefully
picks the gist of that which serves him as the basis of
his line of defence, ruthlessly casting aside all second-
ary details, if they run counter to the general line of
his defence. Thus he secures a maximum of demonstra-
tive effect and lucidity of speech. Samsonov’s most prom-
inent earmark as a lawyer is his ability to draw gen-
eral conclusions from his case, to connect the case at
bar with important legal and social problems.

D. 1. Kaminskaya is of the same generation of So-
viet lawyers as V. A. Samsonov. She was admitted to
the Bar on the eve of the Great Patriotic War, special-
izing, like Samsonov, in criminal cases—the branch of
law which, more than any other, demands that its prac-
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titioners possess, in addition to an exccllent legal train-
ing, in addition to the gift often called a legal mind,
and an appropriate tempcrament, skill in the handling
of evidential material, skill in utilizing the fruits of this
work al the court hearing and, finally, skill in general-
izing the sum-total of the prools obtained in the speech
in defence of the accused. Working in close contact with
the most eminent members of the older generation of
Soviet lawyers and crealively adopling the best features
of their style, Kaminskaya elaborated a manner of de-
fence all her own.

Her most characteristic trait is a deep, organic un-
derstanding of the humanitarian role played by counsel
for the defence. Besides, she discerns in the just deci-
sion of the destiny of each person standing at the bar
of the court the promotion of justice in gencral. Her
penetrating legal eye sees criminal offences for what
they really are. She has a keen understanding of the im-
pulses and the circumstances thal impel men to become
criminals.

She is a well-known forensic orator capable of com-
bining deep-felt emotionalism that stirs in her hearers
solicitude for the fate of the defendant with the faculty
of sober, logical analysis, a wealthy yet simple vocabu-
lary, superior diction and a pleasantly modulated voice.
Kaminskaya knows how to bring home to the court the
correctness of her line of defence and even the finest
nuances of her psychological analysis to which the crim-
inal lawyer must so often have recourse.

Kaminskaya has a bent for cases presenting com-
plicated psychological problems. This explains her fre-
quent appearance in cases involving juvenile delin-
quents, where perhaps the most difficult thing is to as-
certain the real impelling causes and motives of the of-
fence.

Take the following case:
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Korintsev, a student at a Moscow institute, stole
several things from the satchel of a fellow-student and
left the city. Suspicion fell on Korintsev. He was
located and the missing things were found in his lug-
gage.

At first glance the malter scemed 1o be as easy as
rolling down a hill. The guilt of the accused was proved
by his own confession and the finding of the stolen ar-
ticles in his possession.

The only point not clarified was the motive for the
thefi. Korinisev was an intelligent young man with ex-
tensive interests. He had a frece command of two foreign
languages. Even while in jail, to him an unusval and
distressing situation, he eagerly conversed with his ad-
vocate on subjects like literature, painting and music.
When sufficiently close contact had been established be-
tween Kaminskaya and her client {o give rise to mutu-
al confidence, he was asked the one question that
nonplussed his legal representative: what made him
do it?

The answer was most unexpected.

“My motive,” he said, “was something which will
seem to you, as it seemed to the investigalor, an unadul-
terated lie and a clumsy attempt at defence.”

And the youth related that he had long been thinking
of writing the story of a man who had committed a
crime, landed in prison, and was for a long time torn
out of his customary environment. He had worked hard
and stubbornly on this subject but became convinced
that he would not be able to write anything of the sort
until he had put himself in the position of such a per-
son. That was the sole motive behind his crime.

His lawyer knew how Korintsev lived at home, knew
that he did not have to cope-with any material difficul-
ties even when he stayed at the hostel of the institute.
But it was not this that compelled her to believe Korin-
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tsev’s story. It was rather the impression he him-
self made, an impression that made it absolutely impos-
sible to think of him as a petty thief. All that remained
for her to do was find proof that would entitle her
to handle this case in court the way she thought it
should be. :

For that purpose the lawyer went to Korintsev’s insti-
tule where she talked with his instructors and dormi-
tory mates, and read poems and stories written by him
for the institute’s wall newspaper. The general effect of
her trip was that it not only strengthened her belief in
Korinisev’s veracity but aroused the social organiza-
tions of the institute to a realization of their respon-
sibility for what happened and for the lad’s fate in the
future.

Lawyer Kaminskaya’s immense and delicately per-
formed work on this case assisted the court in finding
a correct decision of the question of Korintsev's future.
He was given a suspended sentence and thus was able
to return to his studies at the institute. :

In conclusion, we would like to introduce our readers
to another well-known Soviet lawyer, A. 1. Yudin, whon
many lawyers abroad will no doubt already know from
personal contact during visits to the Soviet Union and
as the author of the article on Soviet lawyers published
in the magazine Soviet Union (1958, No. 7).

During his 41 years of work as a lawyer, Yudin has
won a well-cstablished and deserved reputation as a
talented defence lawyer in criminal cases. His defence
of the accused is invariably principled and bold. He
makes, careful preparations tor his appearances in
court, studying the material and seeking out new
evidence.

His arguments and conclusions are always based on
law, the cvidence and the postulates of legal, psychiat-
ric and technical science and forensic medicine.
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Conducting his case skilfully, he draws out cvery-
thing that speaks in favour of the accused.

He has a sharp “lawyer's intuition” which enables
him to grasp elusive details which subsequently prove
decisive in establishing the true facts.

Thus, for example, defending a person accused of
murder, Yudin called attention to the discovery at the
scene of the crime, as described in the report, of the
slub of an expensive cigarette. By linking this detail
with the way of life of one of the wilnesses and his
known liking for this sort of cigaretle and his relations
with the victim, Yudin sccured the re-investigation of
the case, in the coursc of which the real murderer was
found and his client acquitted.

Yudin's entire trial work is imbued with high moral
principles. The fight for legalily is onc of the main idcas
underlying his speeches.

He is an excellent orator, and his specches are de-
livered in a simple, clear and good literary form. They
are well-planned and always strictly follow the line on
which his defence is based. They combine a compelling
analysis of the evidence with deep feeling and humanity.

The images and comparisons which enrich his
speeches are particularly apt, sometimes by their unex-
pectedness still further underlining the thought which
they are intended to spotlight.

Yudin comhines his legal work with a great deal of
activity in public life and teaching.

He is a member of the Presidium of the Moscow City
Lawyers’ Collegium and the chairman of its Criminal
Law Section. As a member of a sub-committce of the
Legislative Proposals Commission of the Supreme So-
viet of the U.S.S.R. he plays an important part in the
discussion of the drafts of important new laws. He also
lectures on defence in criminal cases at lawyers’ ad-
vanced courses and is in charge of the course on the
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Soviet Bar at Moscow University. He is also a member
of the U.8.8.R.-Great Britain Friendship Society.

We could fill many more pages describing the activ-
ities of the most prominent members of the Soviet Bar.
But for the time being we shall confine ourselves to
those already mentioned. Below, in the appropriate
chapters of this book, we shall speak of still other So-
viet lawyers and shall recount interesting cases, both
criminal and civil, in which they acted as counsel.



Chapter Two
THE LAWYER IN CRIMINAL PROCEDURE

The administration of justice in criminal cases is a
sphere of state activity in which it is of vital importance
that the safeguarding of the interests of the state and
sociely must be correctly combined with unswerving
observance of all the rights and guarantees provided by
procedural law to every accused.

In the Soviet Union such a combination is ensured by
the constitutional guarantec of the right to defence en-
joyed by cvery person criminally prosecuted.

The Fundamental Principles of Criminal Procedure
give the accused cxtensive rights. During the prelimi-
nary investigation the accused has the right to know of
what hc is accused and {o give explanations regarding
the charge. He has the right to submit his own evidence
and to make requesis regarding the summoning of wit-
nesses, the scarch for new proofs and the appoiniment
of exports and 1o submit questions to them. He can
lodge complaints against the actions and decisions of
the investigator and procurator and, on the conclusion
of the preliminary investigation, has the right to
familiarize himself with all the materials in the case.
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From this point he has the right to the services of a
defencc lawyer. The law lays down that the lawyer is
admitted into the case from the moment the accused is
informed of the conclusion of the preliminary investiga-
tion and receives the materials in the case. The law also
lays down that in cases involving minors (those un-
der 18) and also persons who because of their physical
or mental deficiencies cannot themselves exercise their
right to defence, the lawyer is admitted from the mo-
ment the charge is made. The all-Union law mentioned
lays down the basic rights cf the defence lawyer from
the moment he enters the case. He has the right to
have consultations with the accused, fo familiarize
himself with all the materials in the case and to exiract
all the nccessary information, to submit evidence, make
requests, participate in court proccedings, make chal-
lenges and to lodge complainis against the actions and
decisions of the investigator, the procurator and the
court. In addition, with the permission of the investi-
gator, he can attend the interrogation of the accused and
other stages in the investigation carried at the request
of the accused or his lawyer.

If the accused has no means for retaining a lawyer,
he may ask the court to appoint one for him and the
court will be obliged to do so. Moreover, as has already
been stated, the court must appoint counsel for the de-
fence, even if not requested by the accused, in case a
procurator takes part in the proceedings or if the ac-
cused is a minor or a person who because of natural de-
fects is unable to follow the entire court proceedings
fully.

The wide scope given to the accused for the realiza-
tion of his right to defence has been extended still
further in the spirit of Soviet legislation by the judicial
practice established by the Supreme Court of the
U.S.S.R.
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Thus, in accordance with this practice, when the in-
terests of co-defendants conflict, each one must be given
a lawyer of his own, as otherwise the defence of one ac-
cused may actually turn into an accusation against an-
other accused. A violation of this rule will necessarily
result in annulment of the sentence by a higher court
on that ground.

There have been cases of the accused declaring in
court that the lawyer he has been assigned does not
satisfy him. The U.S.S.R. Supreme Courti has held thal
if under the circumstances the court concurs with the
view of the accused that the lawyer in question cannot
fully protect his interests, the court must not only re-
lieve the lawyer of further participation in the case but
provide another one.

The liberally interpreted right to defence is one of the
signal manifestations of the principle of democracy in
the work of Sovict courts, since it ensures to every per-
son accused of crime a real opportunity of defending
himself against the charge made.

This is implemenied on the basis of the profoundly
democratic principles of Soviet criminal procedure, in
accordance with which the parties have equal rights.
In the hands of a good lawyer the extensive rights af-
forded by the law are a potent means of defence.

What are the tasks assigned to defence counsel in the
U.S.S.R.? What part does he play in criminal procedure?

The eminent Soviet savant, Professor M. S. Strogo-
vich, a corresponding member of the Academy of Sci-
cnces of the U.S.S.R., who has devoted several works
to the problems of Soviet criminal procedure, wrote in
an article entitled “The Status and Functions of Counsel
for the Defence at the Trial™:

“His status in court is rather complicated.

“It is often said that counsel for the defence is an as-
sistant to the court. He helps the court to make a cor-
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rect decision. This is true as far as that goes. But this
is no answer to the question of what is the defence
lawyer’s status at the {rial. He helps the court investi-
gate those circumstances of the case that favour his
client; he aids the court {o avoid mistakes that would
harm him. But of course he cannot be instrumental in
exposing the accused, in establishing facts that would
incriminate him. Should a lawyer pursue such a course
he would turn into an assistant to the prosecution, but
this is precluded by the very nature of the defence and
its tasks. Hence dcfending counsel may be called an as-
sistant to the court, but that docs not define his status
at the trial. There is no such personage at criminal
trials as court’s assistant.

“The assertion that the lawyer for the defence is an
assistant to the court merely describes the general tasks
of the Soviet lawyer as a figure in court, as a member
of a special public organization, thc Bar, which per-
forms functions of slale importance; it expresses the
general trend of the advocate’s activity, of his conduct
in court—it is his style of work.”

And further on:

“The stalus of the lawyer for the defence in criminal
procedure is defined as follows: defence counsel is the
representative of the accused. This means, in the first
place, that counsel acts in court on bchalf of the ac-
cused, prolects his legitimale interests, helps him to ex-
ercise his rights; and, in the second place, that counsel
acts in court as the attorney in fact of the accused (if
he was chosen by the latter) or with the consent of the
accused (if he was appointed by the court).

“It is the lask of the lawyer as the representative of
the accused to defend the latter against the charges pre-
ferred. Defence counsel is there to defend the accused
and that is his function, his duty, at the trial. ‘The de-
fence counsel defends’ is to all appearances shcer tau-
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tology--a commonplace, if you will. But that maxim is
the crux of the matter and must be straightforwardly es-
tablished, since crucial practical consequences follow
from it. Counsel for the defence participates in the trial
only to safeguard the interests of the accused, presents
only such arguments as benefit the accused, submits
only such evidence as cxonerales him or mitigates his
guill. The lawyer has no right to do anything that may
deteriorate the situation in disfavour of the defendant
or may aggravale his responsibilily.”

Nevertheless Soviet lawyers are prone to share the
opinion expressed by A. F. Koni, a celebrated progres-
sive judicial authority of pre-revolutionary Russia, that
a lawyer “is not the servant of his client, not an accom-
plice in his endeavour to escape the punishment he de-
serves at the hands of the organs of justice. He is the
friend and counscllor of a man whom he sincerely be-
lieves not guilty at all, or not at all as charged nor of
what he is charged with.”

Coming back to the question of what are the tasks
confronting the Soviet defence lawyer in criminal cases
il may be said that his main function is 1o safeguard
the legitimate interests of t{he accused by the use of
lawful methods.

From this it follows that the Soviet advocate does not
represent all the interesis of the accused but only his
legitimate interests. Hence the defence lawyer has a
dual status at the trial: first, he is the representative of
the accused, one of {he parties to the case, and, sec-
ondly, he himself is an independent party, the defence.
Below we shall speak of the limits of the lawyer’s inde-
pendence. At this point we shall emphasize only this
one very important proposition, incontrovertible for the
Soviet defence: the lawyer-can never take any action in
courl which to any extent whatcver would tend to con-
vict his client or aggravate his guilt, no matter how
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plausible his pretext, such as “to safeguard the interests
of the state” or “to establish the truth.”

Professor N. N. Polyansky gives this summary:

“The four principles which determine the conduct of
the defending lawyer in court may, in our opinion, be
worded as follows:

“Engage only in the defence of the accused and
by no means in the exposure of his guilt; dcal fairly;
maintain professional secrecy; be independent of your
client.”

In practice the conduct of Soviet lawyers is in full
accord with these propositions.

The Soviet administration of juslice firmly adheres
to the principle that the courts and the Procurator’s
Oifice possess adequate means io obtain the con-
viction of criminals while lawyers are authorized
by the state and society to engage in the work of
defence and nothing else. It is therefore the business of
counsel for the defence in every criminal case, depend-
ing on the collected evidence in its totality, to endeav-
our either o refute the charge altogether or to reduce
its extent or to change the juridical qualificalion of
the actions of the accused in his favour, and to bring
to the attention of the court all extenuating circum-
stances.

Soviet jurists are of the opinion that bold, resolute
defence can work no harm to the administration of jus-
tice and weaken the struggle against crime. As a matter
of fact, a well-grounded accusation is capable of with-
standing the assaults of the most talented defence. And
il the lawyer helps to refute an unfounded charge so-
cialist justice only stands to gain by that.

“It is the direct duty of the Soviet defence counsel to
do his best to clear his client of all guilt if he is sure
of his innocence, to try to mitigate the punishment if
there are lawiul grounds to do so, and likewise to have
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an erroneous qualification of his client’s crime cor-
rected,” writes Professor I. T. Golyakov in his work,
The Significance of Counsel for Defence in Somet
Criminal Procedure.

What is the common ground on which all the par-
ticipants in the case base their joint quest for the truth,
a quest undertaken from opposite positions and points
of view? That ground is socialist legality, whose mis-
sion it is to safeguard the Soviet social and slate sys-
tem, to protect the political, labour, housing and other
personal and property rights of Soviet citizens. So-
cialist legality implies the absolute and precise observ-
ance and execution of Soviet law by all stale agencies,
institutions, enterprises and public organizations, by all
official and private persons. That is the bond that
unites the participants in every criminal trial.

Hence, whenever a particular question of procedure
is regulated by law everything is clear and simple; there
is no room for discussion, no embarras de choix making
it difficult for the advocate to pick his way among pos-
sible procedures. But the trouble is that the law defines
only the basic tasks and forms of activity of counscl
for the defence. It does not and cannot resolve all the
multiple problems which the lawyer encounters while
discharging his complicated social function. Included
here are problems of the choice of ways and means of
defence, as well as problems concerning the proper form
of relations with his client, the court and his opponent
at the trial—the procurator; also questions of tact,
which should suggest to the lawyer what problems may
be touched upon in court and how, without hurting the
ethical feelings of society, and a good many other
things that cannot find lodgment in the Procrustean
hed of a set of rules written beforehand—a “lawyers’
code of ethics.”
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Now we have arrived at the problem of lawyers’ ethics
about which so much has been written and so contradic-
torily.

We claim that the concept “lawyers’ ethics” cannot be
considered correct as it would imply the existence of
special professional norms of ethics as distinct from the
ethics and morality of Soviet society as a whole. Social-
ist ethics, however, are uniform and their norms are
binding on all members of society.

If the term lawyers’ cthics is to be used at all, then
only in the very limited sense of applying the general
norms of socialist cthics to the specific conditions of the
activities of a lawyer.

As we are leaving for a while the sphere of law and
are entering the related sphere of ethics, it seems to us
to be expedient to dwell in the first place on the ques-
tion of what should be the moral physiognomy of the
lawyer to capacitate him for the successful and correct
resolution of the numcrous ethical problems he encoun-
ters at every step.

A lawyer is a man aclive in public life who has ded-
icated himself to the administration of justice. It can-
not be disputed thal anyone who takes part in the shap-
ing of human destiny and cnunciates from the tribune
of a court his evaluation of the acts and passions of peo-
ple must be endowed with certain moral qualities.
Among these are ingrained integrity and adherence to
principle, personal moral purity. Only these attributes
can engender in a forensic orator the conviction that
he is defending a just and righteous cause, a conviction
which, when transmitted to judge and audience, yields
beneficent results. Only these qualities can give the
lawyer the moral courage, when he is sure of the inno-
cence of his client, fearlessly to analyse the material
gathered by the prosccution and tear it to pieces—to
refute it despite its seeming convincingness, to maintain
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his stand to the end, submitting only to the law and the
dictates of his own conscience.

It goes without saying that good political training
and eminent professional scholarship arc indispensable
in one who wants to bear with honour the title of Sovict
counsel for the defence.

To be able to cope with the serious social tasks fac-
ing him a lawyer must possess not only moral qualitics,
not only exiensive political and legal knowledge but a
high degree of gencral culture. Only that can help a
lawyer swiftly {o find his bearings in any special field
of knowledge so that he can cast doubt on any expert
testimony and subject it to the bombardment of his rea-
soned criticism.

There was the well-known view that a defending
counsel should not be restricted by any limitations what-
ever. This idea was voiced most straightforwardly hy a
famous English orator and statesman of the nincteenth
century, Lord DBrougham, in a speech in defence of
Queen Caroline, wife of King George 1V. In his speech
on behalf of the accused he said that many people had to
be reminded that a sacred bond linked the lawyer to his
client and in discharge of his duty he must have only
his client in mind; that there could be no doubt of his
supreme obligation to resort to every expedient device
to protect his client’s interests undaunted by possible
conscquences to anybody else (including the person that
has already suffered) and even to himself. According
to his lordship the advocate must not deviate from his
course on account of the trepidation, suffering, torture
and even death he may cause others to endure. He must
cven sever his duty to his country from his duty as a
lawyer; he must go on regardless of the consequences of
his acts if to his misfortune fate places the intcrests
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of his client in contradiction to the welfare of his
country.

A like-minded pre-revolutionary Russian professor
who specialized in trial procedure, L. Y. Vladimirov,
gave the legal profession the following advice:

“Remember always that a court battle is not an aca-
demic discussion. You will find it expedient to be one-
sided, prejudiced in favour of your client. At all times
be unswervingly unjust to your opponent. Tear his
speeches to pieces and cast these pieces sneeringly to the
wind. Your opponent must be uiterly destroyed, noth-
ing must be left of him!... If the considerations that
actuated the accuser need ridiculing, ridicule them!
Show no mercy!. .. Cavil at cvery word, every slip of the
pen, every mistaken expression. After all, this is no in-
tellectual controversy, but a wrangle over phrases and
arguments, a vulgar brawl, as is the life of people in
society.”

This sort of lawyers' ethics is, of course, unaccept-
able to Soviet lawyers. The Soviet Bar calegorically re-
jects such advice. The Soviet court is one of the places
where public opinion is formed, where people are edu-
cated in the spirit of respect for the law and the norms
of socialist morality. These tasks demand a high level
of culture on the part of the administrators of justice,
mutual respect by the parties to the trial, fairness in
regard o evidence, tact and moderation in debate.

What, then, are the ethical problems most often met
with in the work of the Soviet lawyer and how do they
find their practical solution?

As everyone knows, the relation between counsel and
client begins when the former agrees to represent the
latter in court. Here the following question may arise:
since the lawyer must be scrupulous in his ways and
means of conducting the defence, does it not follow
that he must be equally scrupulous about the cases he
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takes on? Before he agrees to be retained should a law-
yer not inquire into what basis for a defence there is,
if any, and whether the type of defence there is suits his
views and convictions?

Are such reflections permissible? Certainly not.

To start with, neither law nor ethics warrant the de-
fence counsel in setting himself up as a judge at least
morally entitled {o pronounce a preliminary judgment
to serve him as the basis for deciding whether he
should accept a case or not. Everybody experienced in
court-work knows of cases in which it seemed, to go
by the evidence elicited by the preliminary investigation,
that the prosccution would win hands down, yet at the
{rial the charge collapsed like a house of cards. Reverse-
ly there are cases which, flimsily patched fogether in
the preliminaries, develop unexpected strength in the
hands of an able procuraior when they get before the
court in the contest described above, and the guilt of the
accused is established beyond all doubt.

Of course there are easy cases, for example, when
little evidence of guilt has been produced and the case
for the prosecution is very shaky. But what about an
opposite case, where the defendant’s guilt is well es-
lablished and the offence commitied is very grave
—is the accused to be left without benefit of coun-
sel? This clearly is not only bad ethics but directly con-
travenes the Constitution of the U.S.S.R., which guaran-
tees the right of defence to any accused, irrespective of
the severity of the crime charged and the cogency of the
proof against him.

The procurator, on concluding that the evidence does
not justify the charge, must refuse to prosecute and
state his reasons for so doing to the court. Can an
analogy be drawn here? Can a lawyer who has be-
come firmly convinced of the guilt of his client and
is unable to find extenuating circumstances refuse to go
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on with the case? There is only one answer to this ques-
tion: No, he cannot.

" Indeed, no one will dispute that it is unlawful and
morally impermissible to accuse an innocent person. But
a guilty person can and must be defended, and the law
makes this nothing short of obligatory so long as the
means employed by the defence come within the bounds
of what is permissible by law and ethics.

In actual practice Soviet lawyers follow the maximn
that where the defence is most difficult it is most needed
by both the accused and society. No matter how hopeless
a case seems, material for the defence can always be
found.

The fact of the matter is that defence possibilitics are
very numerous cven if the accused has been fully proved
guilty and has admitted his guilt.

For instance, the accused may have killed someonc.
He admits the commission of the crime and his admis-
sion is corroborated by other evidence. Under such cir-
cumstances the most important factor decisive of the fate
of the accused is the qualification of the crime he com-
mitted: was it deliberate murder or was it manslaughter
arising {from negligence? If deliberate, was it committed

under extenuating circumstances or without such; was the
homicide the result of premeditation or the consequence
of sudden powerful spiritual emotion caused by an as-
sault or insult on the part of the victim? The correct
answer to these questions determines the punishment,
if any, to be inflicted. In one case, murder, it may be
deprivation of freedom for a long term or even death
at the hands of the executioner. In another case, man-
slaughter, it may be only three years’ imprisonment. It
is the business of the lawyer to elucidate the category
of homicide committed and obtain the mildest lawful
punishment for his client.

Let us consider a case when the crime charged
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has been fully proved in the preliminary investigation
and the accused admils his guilt, then his lawyer may
consider it hopeless to dispute these facts. But in so
doing he in accordance with the law asserts that the ac-
tion of his client, as a result of the change in the situa-
tion, is no longer socially dangercus.

Finally, the lawyer, basing himself on the law, can
request the exemption from punishment of a person
who has committed an offence if it is recognized that
his subsequent exemplary behaviour and henest atlitude
fo work have made him no longer socially dangerous
by the time the case comes before the court. Under such
circumstances the court is auwthorized by law to pro-
nounce a verdict of guilty but abstain from inflicting
any punishment. Here a wide field of activity opens up
to an astute defending counsel who is barred by the
facts of the case from disputing his client’s guilt bui
sceks to alleviate his position somehow.

If the above possibililies of moderating or avoiding
the sentence are not applicable, there are still other very
humane provisions in Soviet criminal law that counsel
for the defence may have recourse to.

Soviet law takes cognizance of cxtenuating circum-
stances which the courts are obliged to consider when
determining the measure of punishment to be inflicted.
The aversion by the guilty person of the harmiul con-
sequences of his actions or the voluntary restitution of
the damage caused or harm done, the commission of
an offence as a result of harsh personal or [amily cir-
cumstances, under the influence of threats or compul-
sion, or because of material or other dependence, or
under the influence of great mental distress caused by
the immoderate actions of the victim are held to be ex-
tenuating circumstances.. Defence against socially dan-
gerous infringements, although cxceeding the limits of
rcasonable defence, is also considered an exten-
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uating circumstance. Liability is also less when the
offence is committed by a minor or a pregnant woman,
and when the offender sincerely repents and comes for-
ward of his own accord. These extenuating circum-
stances are laid down in the Fundamental Principles
of Criminal Legislaiion. It is also pointed out that the
list is not exhaustive, and that Union Republics may
in their legislation provide for others.

Life is many-sided, and the Fundamental Principles
therefore also indicate that in determining punishment
the court may also take into account extenuating cir-
cumstances not indicated in the law.

An accused who is not well versed in matters of law
will at times find it difficult to discover grounds for
mitigation in his case. Here his lawyer comes to his
assistance, for it is his sacred duty to utilize every op-
portunity afforded him by law to ease the lot of his client.

But even this is not all defence counsel can do in a
case where guilt has been proved beyond all doubt. When
the circumstances are exceptional, Soviet criminal law
envisages the fixation of punishment at a lower de-
gree than the lowest provided by the pertinent para-
graph of the Criminal Code or the assignment of other,
lighter punishment, such as correctional labour instead
of deprnvatlon of freedom.

I in delermining punishment in the form of dcten-
tion or correclional labour the court, taking into ac-
count the cincumstances of the case and the character of
the accused, feels that it is not expedient that he should
serve the sentence, it can decide on a suspended sen-
tence. In so doing, its reasons must be clearly stated
in the scntence. The sentence (the punitive section)
then does not come into operation if during the pro-
bationary period laid down by the court, the person
concerned does not commit a similar or no less serious
offence.
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Thus Soviet criminal legislation makes ample provi-
sion for the defence of the accused even where his guilt
has been fully demonstrated.

... A few years ago a young woman named Margarita
Tikhomirova was murdered in a house on the outskirts
of Moscow. The investigalion revealed that the crime
was perpetrated by her husband’s parents, who had in-
vited a certain Rybakova, no family connection, to help
them do the job. It transpired that the young couple
loved each other and led a happy life. But Margarita
was bitterly hated by her mother-in-law Valentina, who
believed her son Gceorgy, a talenled artist, was thor-
oughly unhappy and that Margarila was to blame, was
marring his future. The father-in-law, Nikolai, became
an accomplice in the murder under the influence of his
wife. The third participant, Rybakova, undertook to help
Valentina, tempted by promiscs of reward.

The essential facts were established with great exacl-
ness. All three culprils admitted their guilt. All three
had lawyers, each one of whom iried his best to find an
acceptable explanation for the conduct of his client, to
discover humane motives and obtain clemency from the
court.

Of great interest was the position assumed by D. L.
Ostrovsky, who defended the father-in-law. Without dis-
puting the facts of the casc or the juridical qualification
of the action of the accused, the counsellor concentrat-
ed on delineating Nikolai’s personality, depicting him
as weak-willed, spineless, crushed by the overpowering
dominance of his spouse. He analysed the entire course
of his client’s life in his endeavour to show what had
brought him to this crime.

His skilfully conducted and detailed examination of
the numerous wiinesses and the stories related by Va-
lentina and Georgy, as well as a baich of letters and
other documents synthesized and put in evidence by Os-

125



trovsky enabled him to draw the frightful picture of the
gradual demolition of a person’s mind, its freedom, its
independence, the piecemeal and in the end complete
subjection of Nikolai to the indomitable will of his wife.
- When he put the rhetorical question how that quict,
modest, unobtrusive man could bring himself to commit
such a crime, the lawyer himself replied:

“Only cowardice, only fear could arouse in Nikolai
the energy with which he acled on that fateful morn-
ing. Under ordinary conditions he is an absolutely de-
personalized being. Only fear could impel him to act
as he did.... Twenty-nine years of constant suppres-
sion of his personality, of terror and lack of will-power
have done their worst....”

With this as his fundamental line of defence, the law-
yer, pointing at Nikolai Tikhomirov, said in conclusion:

“There he sits before you, a pitiful, will-less, wretched
man, in whom decades of humiliation and abuse have
obliterated all human dignily, have snufled out all
manhood, who has been deprived of family, honour, and
what is dearest to man, his freedom. Terrible {0 con-
template is Nikolai’'s statement somewhere in his
tcstimony: ‘Only now, in prison, I feel free from the in-
flur nce of my wife.” But one cannot help believing him.

“What a prey on his mind that baneful influence must
have been if he felt freer in gaol than at home!”

The Supreme Court of the Republic agreed with the
arguments advanced by the lawyer and mitigated the
sentence originally pronounced. The death penalty was
commuted to long-term imprisonment.

This example illustrates that the criminal case does
not cxist in which mitigating circumstances cannot be
found. Hence it is impermissible, both from the legal
and the moral poinis of view, to refuse to act as coun-
sel for the defence on the ground that the case is

hopeless. '
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This finds its direct reflection in the Fundamental
Principles of Criminal Procedure of the U.S.S.R. and
the Union Republics. “The defence lawyer must make
use of all the resources and means of defence laid
down by the law in order to clarify circumstances ac-
quitting the accused or alleviating his guill, and give
the accused the necessary legal assistance.... The ad-
vocate docs not have the right to retirc from the
defence of the accused, once having undertaken
it.” .
In this connection there arises still another question,
and a very esscntial one at that: should a lawyer be
firmly convinced of the guilt or innocence of his client,
or is such a conviction unneccessary and should he doubt
that guilt has been shown?

This is, of course, no easy problem. It cannol be said
that all the many thousands of Soviet lawyers would
give the same answer.

Some take the view that the delence lawyer need not
have any definilc opinion regarding the guill or in-
nocence of his client.

N. V. Kommodov, the eminent Soviet lawyer we have
already mentioned, cxpressed the same idea in the
speech he delivered as defence counsel in a casc that
created a great furore at the time, namely the trial of
Semenchuk and Startsev, accused of killing Dr. Wuli-
son. ’

“I counter the case of the prosecution with an array
of facts that raise grave doubts, doubts which have not
becen dispelled in my mind even after I heard the
speeches in accusation of my clients. The doubts I raise
to counter the charges against them should act as a
warning to prevent a miscarriage of justice.”

The similar view was voiced by the prominent
pre-revolutionary Russian lawyer F. N. Plevako in de-
fence of one Alexandra Maximenko, charged with hav-
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ing poisoned her husband. The defence lawyer built
up his speech to the jury on a deep analysis of
the facts that tended to disprove or at least cast
doubt on his client’s guilt and he finished it with
a reminder to the jurymen that il even a scintilla of
doubt existed in their minds as to her guilt and this
doubt could not be removed by any reasonable construc-
tion of the facts, the law did not permit them to bring in
a verdict of guilty.

His personal opinion of the case Plevako expressed
in the following words: “If you ask me directly wheth-
er I believe her innocent or not, I shall not say, “Yes, I
am convinced.” I do not wani to lie. But neither am I
convinced of her guilt.”

In its verdict the jury found thai death had resulted
from poisoning but said “Not Guilty” when asked
whether the accused had administered the poison. She
was consequently discharged.

Yudin supports another point of view, which does
not accord with that of either Kommodov or Plevako.
Yudin’s argument seems to us to be more convincing
and more in keeping with the spirit of Soviet legal de-
fence. It amounts to the following:

A firm opinion regarding the guilt or innocence of a
client, or—more accurately—regarding the proving or
otherwise of the charge, musi be reached not on the
basis of impressions, feelings, guesses or suppositions,
but as a result of an analysis of the evidence and all
the circumstances of the case in their entirety.

Having studied the malerials in the case and the
character of his client, the lawyer must then ask him-
self: does he consider the charge wholly or partially
proved cr completely unproved?

It is difficult to see how a lawyer could take part in
the proccedings or take the floor at the end of the in-
vestigation to deliver his speech for the defence with-
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out having a point of view regarding the charge against
his client.

Doubts are not a line of defence, but imply that the
lawyer is firmly convinced of the inadequacy of the
evidence, which does not form a closed circle of facts
and logic to convict his client, as a result of which he
will ask for his complete or partial acquittal.

From this point of view Kommodov’s remarks in the
introductory part of his speech in defence of Semen-
chuk to the effect that he could counter the charge only
by “grave doubts™ certainly wecakened his argument,
since they amount to an admission of the weakness of
the lawyer’s case and to his lack of confidence in it.

Such an emphasis was all the more superfluous be-
cause in the ultimate analysis Kommodov set out his
argument based on doubts—which, il reasonable, are
always interpreted in favour of the defcnce—with firm-
ness, considering that it should be “a warning to pre-
vent a miscarriage of justice.” He asked the court to
acquit Semenchuk on the grounds that his participa-
tion in the murder of Dr. Wulfsen was not proved.

Similar objections can be made against the argument
used by Plevako in his defence of Maximenko.

That is why the very posing ol the question, “should
a lawyer be firmly convinced of the guilt or innocence
of his client, or is such a conviction unnecessary, and
should he doubt that guilt has been proved?” should
be considered as incorrect, aflording new grounds for
accusing lawyers of defending in court “without firm
or even any convictions.”

Our colleagues in the West are still discussing the
problem, as old as the Bar itself, of the “right to tell a
lie.” Has the defence lawyer the right to tell the court
an untruth if that is in the interest of the accused and
if telalling the truth will hurt his case, will aggravate his
guilt?

9—1412 129



To the members of the Soviet Bar the answer is une-
quivocal: There is no lawyer's “right to lie”; nothing
can justify the telling of a deliberate untruth to the
court, no matter what his grounds. Veracity and con-
scientiousness are indispensable attributes of the Soviet
lawyer. If the accused chooses to lie, that’s his
business; the law abstains from punishing him for
it. But here too it is up to the lawyer to inform his
client that if he does so he will be the one harmed
most.

The question of the suppression of facts is externally
somewhat more complicated. What if a lie does not as-
sume the form of an assertion of a deliberate falsehood
but the passive form of failure to communicate to the
court facts which are not contained in the record of the
case but became known to the lawyer during the exer-
cise of his prolessional duties? But complications pre-
sent themseclves only when the matter is artificially
transferred to the sphere of ethics. It really does not
belong to that sphere but to the sphere of law.

In the Soviet Union, as elsewhere, it is forbidden by
law 1o question a lawyer about any facts in the case
that became known to him through his client in the per-
formance of his professional duties. This provision ema-
nates from the spirit of Soviet law, which not only pro-
claims the accused’s right to legal defence but ensures
that right by rcal guarantees. One of these guarantees
is the ban on questioning the defendant’s lawyer as a
witness. The accused thus knows for certain that any
communication he makes o his counsel and any trust
he places in him may not be betrayed to the court and
deteriorate his case.

The privileged character of communications between
client and counsel is necessary not only for the success-
ful conduct of the defence in any particular case but
for the efficient practice of law in general.
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Viewed legally, there is no point to all this talk about
whether a lawyer should inform the court of privately
confessed guilt. It is quite inconceivable that at a
criminal trial a lawyer and his client should be con-
fronted with each other to secure a conviction of the
accused. This is further reinforced by the law forbidding
the cross-examination of lawyers as witnesses. Do not
such fictitious problems arise in general from an ex-
cessive evaluation of the confessions of the accused,
as if they were proof of the “first order”? Soviet law
relegates confessions of the accused to the modest
category of ordinary proof.

But here another problem crops up, a really serious
but purely ethical one. What if an accused, against whom
insufficient indisputable evidence has been collected and
who categorically denies his guilt, should privately con-
fess to his counsel that it was he who commitied the
crime in question and the lawyer, gua man, should believe
him? Can the advocate be required to do violence to his
conscience and to fight for an acquittal, as the accused
demands he should do? Naturally not. Here there is but
one way out—to convince the client that he can act
only in terms of extenuating his client’s guilt. 1f the
client does not agree, he can decline further aid from
the lawyer in question.

In a story called The Murderer Maxim Gorky goes into
the details of such a case.

“I chanced to be present at a conversation between
a lawyer and one of his clients, a fellow who killed his
sister with a hammer blow over the head after making
her drunk. He, a poultry dealer, was telling how it all
happened, and the following dialogue ensued:

“‘It all came about, I don’t recall just how, because,
you see, she always made-me feel gloomy.’

“When asked why he took a hammer along he fell
silent for a while, then said, inquiringly:
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“‘If I were to admit bringing a hammer, that would
show premeditation, wouldn’t it?’

“The lawyer was a well-bred man and of gentle dis-
position, but the insinuation of the poultryman infuriat-
ed him. He shouted in rage at the murderer and trench-
antly said in conclusion:

“‘Don’t you dare to consider your lawyer an accom-
plice in your crimel’

“His client rose and ejaculated with unconcealed re-
sentment:

“‘Then I'li get another, one who'll put his heart and
soul into the casel’

“And his case was taken over by another lawyer, one
who ‘had a heart.’”

Similar opinions are voiced by distinguished So-
viet procedural specialists. Thus, for instance, Profes-
sor N. N. Polyansky stated in his Truth and Falsehood
in Criminal Procedure: “A lawyer should not undertake
to defend a case in which his client insists that his
counsel should distort the facts of the case.”

The question of how to prevent or eliminate colli-
sions between the positions taken by the accused and
his lawyer is a difficult one and at times very trouble-
some in practice.

What is to be done if the accused categorically de-
nies he is guilty, but his lawyer, who had made a care-
ful study of the whole case, arrives at the opposite con-
clusion: that his guilt is obvious?

Prisons afford ample opportunity for working out
a common line of defence by counsel and client. For
one thing a lawyer may converse and deliberate with
his client in all privacy in a separate room, may visit
him repeatedly and without time limit, may acquaint
him with material copied from the record of his case.
Here the defence lawyer may calmly analyse his client’s
explanations and compare them with the rest of the
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evidence. Here the lawyer’s authority comes into play
and the confidence his client has in his legal knowl-
edge and experience. These may convince the client that
only the line of defence chosen by his lawyer will bear
fruit.

What, however, can be done if in spite of all this a
yawning gap remains between the position taken by the
lawyer and that of the client, a gap that cannot be
bridged without pangs of conscience?

On the one hand it cannot be denied that, as has been
said above, the law grants the lawyer, as a parly to the
trial, the right to take an independent stand and pur-
suc his own line of defence of his client.

On the other hand, has a lawyer the right to con-
sider the accused guilty in the plea to the court, if the
accused categorically denies his guilt? Where would this
lead in practice?

If counsel acknowledges his client’s guilt, can he do
so without explaining his client's motives and the
proof adduced? Without motivation and unsupported by
an analysis of the evidence the lawyer’s opinion is of
no use to the court and will not be understood by the
public. If the lawyer not only considers the charge
proved but even tries {o substantiate it, his action will be
analogous to that of the public prosecutor and will have
an adverse psychological effect on the court and the au-
dience precisely because it emanates from the person
authorized to conduct the defence. One cannot help
agreeing that such a solution of the problem runs
counter to the law, as it actually denotes not only a
deprivation of the defendant of the right to defence
counsel but also a deterioration of the accused’s posi-
tion in comparison with what it would have been if he
had conducted his own défence.

But what course is to be adopted if the counsel-client
clash crystallizes only at the end of the trial? Jt is
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then, of course, loo late for the lawyer to withdraw and
the law makes no provision for such a withdrawal.

A compromise must then be concluded. In his address
to the court the lawyer must set forth his client’s point
of view accurately and conscientiously, giving all the
arguments advanced by the client tending to disprove
the charge; and it must be made clear to the court that
he is not expounding his own position but that of his
client. This speech must end in the following alterna-
tive proposal, namely, that if the court should none-
theless arrive in camera at a verdict of guilty it ought
1o consider all the extenuating circumstances, which
the lawyer was bound fo present to the court in his
speech. '

It should, however, be noted that the possibility of
such an alternative postulation of the question as a
forin of defence is noi generally recognized by the So-
viet Bar and certainly cannot be considered as a rec-
ipe. Both the theory and practice of this [orm of de-,
fence have their supporters and opponents among So-
vict lawyers. Ifs weak spot is undoubtedly that it can
in many cases be considered as a sign of the dafence’s
lack of principle. On the other hand, the categoric re-
jection of such a form of defence can in certain cir-
cumstances deprive the accused of the minimum argu-
ment with which to counter the charge.

The history of the Bar, however, contains cases when
lawyers have considered it useful for the defence to rec-
ognize the fact that the offence was committed by the
accused, despite his denial, bul in his interests.

This practice can be exemplified by a case cited in
Professor M. L. Schifmann’s article entitled “Certain
Questions Concerning the Speeches of Defending
Counsel.” To quote:

In the town of Podolsk a woman named Arkhangel-
skaya was tried on the charge of the attempted murder
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of her father and of forging a will in which he purport-
ed fo bequeath her his property. On being called to ac-
count in court she did not admit the charge, explaining
that she did not shoot at her father and that the revolv-
er and forged documents found in her suitcase had
been planted there by someone.

N. V. Kommodov and M. A. Otsep, who defended her,
found it impossible to follow the course pursued by
their client. Despite her denial they conceded that Ar-
khangelskaya did shoot at her father and did forge a
will purporting to have been executed by him, but at
the same time produced cogent evidence that she com-
mitted these acts while in a state ol momentary mental
derangement. .

“If the prosecution werc right in its contention that
Maria Arkhangelskaya, her father’s favourite daughter,
contemning his caresses and attentive devotion to her
and deaf to her natural feelings of filial affection, sac-
rilegiously raised her hand against him to bring about
his premature death so that she might possess herself
of his money and did all this while perfectly sound in
mind—if all this were true, then I could understand the
overwhelming indignation against the accused that
scized us as judges, plain citizens and fathers of
families....” :

That is how N. V. Kommodov put the question as one
of principle at the very beginning ol his speech for the
defence.

“But before you adopt this point of view,” coun-
sel continued, “you cannot disregard, cannot shut your
eyes to this one issue, the overriding issue in this case:
upon whom are you sitting in judgment? Are you try-
ing a morally depraved monster who had eviscerated
even those human instincts that nature has implanted
in her soul; or are you trying a creature whose psycho-
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logical faculties are obviously in a state of disintegra-
tion? Expressed more simply: are you trying a healthy
or a sick person? The case presents no other issue, as
the commission of the crime by the accused is not ques-
tioned by either side. No matter how much Maria Ar-
khangelskaya may assure us that it was not she who shot
at her own father and no matter how ardently and elo-
quently her decrepit parent—who to this minute rejects
the very idea that his beloved Maria could have been the
guilty party—may speak here, we of counsel for the de-
fence do not dispute the fact that it was the accused
who fired the shot. We are fully aware of the great re-
sponsibilily we assume, when contrary to the accused’s
assertion we admit the commission of the crime by her
as proved and thereby eliminale the possibility of se-
curing an acquittal on the ground of insufficient evi-
dence, but we face this situation boldly, since according
o our lights our task is not to deny her obvious guilt
but to demonstrate her mental deficiency.”

Counsel for the defence, after scrutinizing the con-
duct of the accused during the period preceding the
shooting, analysed the testimony of the experts and the
obviously defective will she had drawn up from which
she could not derive any benefit. Kommodov then point-
ed out that she had acquired an inferior weapon which
could not ensure success in her criminal undertaking,
and finally scored the point that she picked a frequented
spot for the perpetration of the offence, where she was
bound to be noticed. Then he addressed this plea to the
judges:

“Fathom deeply this crime committed under such
circumstances, search not as people possessed of le-
gal or psychiatrical knowledge, but tell me as people
of great experience in life: have you perceived many
tokens of a sound mind and of sound logic in Arkhan-
gelskaya's actions? She chooses as the site of a griev-
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ous offence not a sleepy forest or the cover of dark
night but a summer’s morn, and commits it during
working hours, in full sight of many casual witnesses.
She has no intention of surrendering to the judi-
cial authorities immediately after its perpetration,
but on the contrary intends to enjoy the fruits of
her offence by escaping all prosecution and even
suspicion. : .

“Why, 1 ask, did she commit the crime at a time and
under circumstances which preclude suspicion falling
on anybody else but her? They say that criminals fre-
quently lack logic. That may be so. But that must be
taken in the sense that oul of a great number of per-
fectly normal acts one may exhibit a logical defect. But
when all acts of a criminal, from beginning to end, are
streaked with that defect, then I believe a doubt arises
in the mind of even the most unprejudiced as to whether
that individual is mentally normal....”

The judges concurred with counsel for the defence
that the accused committed the crime charged, but acted
in a state of momentary mental derangement, and there-
fore was acquitted and discharged.

This line of defence imposes great responsibility on
the defending lawyer, as it involves convicting one’s
client without any assurance that he or she will be de-
clared legally irresponsible. But in cases similar to the
onc set forth, that is the only correct, honest, and in the
long run effective course to follow.

When a whole group is tried jointly it not in-
frequently happens that when the debate in court be-
comes seething it is impossible to defend a particular
accused from all quarters without voicing accusations
against another accused. Such a situation arises when
a false charge made against one of the accused is built
up largely on incriminatory statements made by other
defendants or when the lowering of the degree of re-
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sponsibility of one of several joint defendants involves
an aggravation of the charges against other members of
the group.

Soviet law provides for such a contingency by prohib-
iting lawyers from defending more than one of a group
of accused unless there is no conflict of interests in the
above sense between them. But Soviet courts have in
practice gone further than the law in this matter. Where
there is such a collision of interests and only one of the
accused has engaged a lawyer the Supreme Court of the
U.S.S.R. makes it the duty of the court to provide coun-
sel for the other defendants. That is a very sound point
of view, for a lawyer engaged by one of the accused
may be compelled to take procedural steps and re-
sort to arguments that tend to incriminate the others.
To make the right to defence a reality in such circum-
stances each one of the defendants should have his
own lawyer.

Here the lawyers in the case must exhibit great tact
and a due sense of proportion by reducing their accu-
satory actions to the barest minimum necessary.

In the Fundamental Principles of Criminal Procedure
there are a number of importanti clauses dealing with
the principles upon which the work of the defence
lawyer is based. The Fundamental Principles point out
that the judge, given sufficient grounds for a hearing
of the case, without pre-determining the question of
guilt, decides to hand the accused over to the court. It
is also pointed out that no one can be found guilty of
an offence and subjectcd to punishment otherwise than
by a senlence of the court. The court and the investigat-
ing bodies must take all the measures provided for un-
der the law for the complete, thorough and objective in-
vestigation of the circumstances of the case, bringing to
light all the facts, both for and against, both aggravat-
ing and extenuating, in regard to those liable.
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The law also lays down that sentence cannot be based
on supposition. It can be passed only on condition that
the guilt of the accused has been proved during the
hearing. The final ruling on guilt or innocence and the
removal of possible doubts on that score is contained
only in the sentence of the court which becomes legally
eflective.

The clause of the Fundamental Principles laying
down that: “The court, precurator, investigator and
person conducting the inquiry have no right to place
the onus of proof upon the accused” is of very great
importance. The onus of proof rests upon the investi-
gating bodies and the court. The onus of proving his
innocence must not be placed upon the accused.

From the clause stating that sentence cannot be based
on supposition it follows that every doubt is interpreted
in favour of the accused. In such cases the eflorts of
the defence should be directed toward securing the
complete exclusion of all dubious evidence, so that the
decision of the court should contain nething that is
uncertain or doubtful, but only facts which are abso-
lutely sound.

We have considered some of the most important legal
and procedural clauses and ethical standards which
constitute the basis for the work of the Soviet Bar.

Now we should consider how Soviet defence lawyers
fulfil their responsibilities at the preparatory stages,
during the hearing, during appeal and supervisory
hearing and finally when the case is re-opened as a
result of new circumstances coming to light.

Here in addition to the general propositions govern-
ing the lawyer’'s work at these stages of criminal
procedure, considerable space will be devoted to illus-
trations taken from actual legal practice. It is, hewever,
essential to inform the reader that the examples cited
are in the main such where the work of the lawyer was
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beneficial to the client. This is done to demonstrate what
an efficient, conscientious counsel for the defence can do
when there are substantial gaps and unclear spots in
the inculpatory material of the prosecution.

The preparatory period for the trial has its impor-
tance. The defence should use this time to make a
thorough study of all the material of the case and to
acquire all the special knowledge that may be necessary
for a scrupulous analysis of expert testimony and other
evidence. This is all the more necessary because accord-
ing to Soviel law expert testimony is not binding
on the court and may for reasons stated be reject-
ed in the judgment. The lawyer for the defence should
therefore not blindly defer to the authority of experts
but if necessary should be able to subject their findings
to just criticism. While preparing for the trial the ad-
vocate must also select and peruse the legal literature
that equips him with the knowledge requisite to handle
the case at bar. The defence lawyer has the right to
make all the excerpts he needs from the record and may
even procure a complete copy of all evidentiary mate-
rials from the court stenographer.

Very effective in these pre-trial preparations are meet-
ings and talks between counsel and client.

It is the practice of Soviet courts to allow consider-
able time to both parties for the pre-trial preparation of
the case, particularly when the case is complicated. The
lawyer is expected to utilize this period to work out the
strategy and tactics of the defence. This is the time
when it must be decided whether there will be a fight
for an. acquittal, or for a more favourable juridical
qualification of the crime, or for a diminution of the
imputed extent of the defendant’s criminal activity, or
finally for a recognition of extenuating circumstances.
At this stage plans are laid for the examination of the
accused, experts and other witnesses, and decisions are
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taken to move the court to call additional witnesses, in-
cluding experts, and demand supplemental proof. The
lawyer may ask the court {o act on such motions during
the pre-trial preparations, which the law permits, or he
may submit these motions to the court at the beginning
of the trial. According to Soviet law a refusal to grant
such requests does not bar the defence from renewing
them at a subsequent stage, in fact, at any time during
the trial.

It goes without saying that the defence’s strategy and

tactics elaborated before the trial may during the con-
test in court undergo substantial and at times even fun-
damental changes. But this does not make it less
important for the lawyer to prepare his casc before-
hand. .
However important the preparatory work of the
lawyer may be, its role is subordinate; its purpose is to
place in the hands of the defence a reliable weapon
for the battle to follow in court. It is the period
assigned for the mobilization of forces and financial
means. :

The hearing of the case in court is the main stage
of a criminal trial.

At the court hearing all the evidence gathered during
the preliminary investigation, as well as all additional
evidence submitied by either side directly during the
trial, is verified and appraised. This verification is made
on the basis of the truly democratic principles that gov-
ern Soviet criminal procedure: public, open, oral, direct,
uninterrupted and contested proceedings based on
active and equal participation of the parties {o the
trial.

That criminal trials must be public implies that the
investigation, hearing and ‘decision of criminal cases are
functions of state bodies (of the preliminary investiga-
tion, the Procurator’s Office and the courts) performed
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in the public interest and by virtue of their official duties
independently of the will and judgment of private in-
dividuals and organizations whose interests have been
directly affected by the crime. Excepted from the opera-
tion of this principle are so-called private prosecutions,
such as cases. of slander and libel, which are instituted
only upon the filing of a complaint by the party aggrieved
and may be discontinued during any stage of the
court hearing upon the reconciliation of the parties con-
cerned.

That criminal trials must be open implies that the
hearing in court must be open, that is, must take place
in the presence of outsiders. The implementation of this
principle ensures the educative influence of court hear-
ings on large sections of the population, as well as the
public conirol over the work of the court.

That they must be oral implies that at the hearing
all the testimony and explanalions of its participants
must be oral, and that all the circumstances of the case,
all the proofs assembled in the case, must be discussed
orally.

That they must be direct implies that at the hearing
the information concerning the facts ascertained by
the preliminary investigation is received by the court
directly from the original sources of this information

- (the testimony of witnesses—by interrogating them
right in court; real evidence—by examination at the
hearing).

That they must be uninterrupted implies that there
should be no lengthy interruption of the proceedings and
that during the hearing and decision of one case no other
case should be heard or decided by ihe same court.
Moreover, there must be no change in the compo-
sition of the court from the beginning to the end of the
trial. Any change in the court’s composition necess1tates
a rehearing of the case de novo ~
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Conducting trials in the native language of the major-
ity of the population of the particular locality makes the
trial understandable for them.

This stage of the criminal proceedings ends with the
court’s evaluation of all the evidence in the case, as ex-
pressed in the judgment pronounced in the name of the
state. When it becomes effective all pertinent bodies and
all private citizens concerned are obliged to carry it into
execution.

The enumerated principles and methods applied in
trials guarantee just, lawful verdicls, sentences and
judgments which safeguard the interests of the state
and of each citizen alike.

The proper composition of the court is an important
guarantee that its judgment will be objective. The law
therefore permits members of a court to be challenged
for cause. For instance, if a judge or people’s assessor
is a relative of one of the partics concerned, or if either
or some near relative of theirs is materially interested in
the verdict, or if either has been examined as a witness
or expert in the case in question, he is subject to objec-
tion. In addition to these grounds for challenge a judge
or people’s assessor may be removed if there are any
concrete facts that cast doubt on his impartiality.

Lawyers, of course, actively participate in the discus-
sion of such questions as to whether a case should be
heard in the absence of experts or other witnesses that
had been summoned, or whether additional evidence
should be demanded, additional experts or other wit-
nesses called, and the order in which the accused and
witnesses should be called to the stand.

The defence may present a variety of petitions to the
court during the trial. For instance, if there are serious
gaps in the material collected and they cannot be filled
in in the course of the trial (the gaps may include com-

143



plicated expert testimony consuming much time, the tak-
ing of new testimony necessitating special investigation,
the summoning and questioning of important new wit-
nesses whose residences have to be ascertained, etc.),
the defence may ask that the case be sent back for ad-
ditional investigation.

Such requests may be made by the lawyer at any stage
of the trial. Practice has shown that it is best to supple-
ment an oral petition by one in writing and carefully
formulated. This will be of great assistance to the court
in reaching a decision and will provide the defence with
valuable material on appeal for cassation if the petition
is refused without sufficient cause.

The accused and his lawyer are entitled, under
Soviet law, to have the staff of experts enlarged by at
least one in whom the accused personally has confidence.
Such a request must be granted if the person named
by the lawyer possesses the nccessary qualifications
and if calling him does not involve any lengthy
delay.

Questions may be submitted to experts orally or in
writing. Written questions are preferable, particularly
when the case is complicated. Their formulation is dis-
cussed by the parties and is then subject to the court’s
approval. The experts must give written replies to the
questions put to them by the court and the two parties,
after which they may all cross-examine them. This
method ensures a correct understanding of their findings
and affords an opportunity to test the scientific accu-
racy and soundness of the experts’ findings.

Counsel for the defence often stages in court an ap-
proximate reproduction of the original scene to test the
credibility of witnesses and the validity of experts’ find-
ings. Here is where orlgmahty. ingenuity and learning
stand him in good stead.
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A correctly and comprehensively conducted trial is the
only basis on which counsel for the defence can deliver
a well-founded speech on bchalf of his client. The de-
bates in court will always be nothing but a more or less
effective display of fireworks if they do not rest on a
vast amount of painstaking checking up on evidence, a
job which the lawyers attend to in the course of the court
hearing. The Soviet defence lawyer therefore exhibits
great activity during the examination of experts and
other witnesses, on examining real evidence, when view-
ing the scene of the crime, that is, generally spcaking,
when verifying the proofs in their entirely. The lawyer
does all this, of course, only on the basis of the position
set out in the law—through the clarification of cir-
cumstances acquitting the accused or extenuating his
guilt.

When the debate between counsel for the defence and
for the prosecution is finished (to be considered below)
and before the court retires to deliberate the parties
may, according to Soviet law, present to the court in
writing a summation and evaluation of the events and
of the actions of the defendants that constitute the case
at bar. These are, of course, not binding on the court.
This very important provision of the law makes it pos-
sible for the defence lawyer, after the court has heard
his oral argumentation, to convey to the court in writ-
ing all the points it contains, so that they may be dis-
cussed from every angle in camera before the verdict
is announced. Soviet lawyers make extensive use of
this right, especially when the case is highly involved
and there are numerous accused and lawyers, when the
speeches of counsel and the concluding speeches of the
accused sometimes last several days.

Let us now give a few illustrations of the work
lawyers perform during the hearing in court, the
trial.
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... Ponomarenko was an experienced surgeon, having
performed numerous serious operations in front-line hos-
pitals during the Second World War. This service accus-
tomed him to take quick and firm decisions without ex-
cessive preliminary thinking.

After the war he became a surgeon in Kolpino, an in-
dustrial suburb of Leningrad. One nighl while he was on
duty they brought in a young worker from the Izhory
plant. He was a night-shift electrician who had met with
an accident. 1le was fixing the wiring at some hanging
stairs, while below, near a val containing metal heated
to 1000° C., another worker was doing something clse
and had just removed the safety net intended to protect
the young electrician when the latter came tumbling
down the stairs and with his right leg stepped into the
incandescent metal up to the middle of his thigh. He was
at once taken to the hospital in a very serious condition.
Ponomarenko had to decide immediately what to do. The
injured leg was covered with burns of various degrees.
But the burns were not the only injury sustained. Mat-
ters were made worse by the circumstance thal a con-
siderable part of the patient’s body had been subjected
to the action of very high temperatures. Only a very
healthy body could stand such a strain. But cven youth
and strength are not all-powerful, and the patient was
in a condition bordering on shock. The resoluteness
which characterized Ponomarenko at the front showed
itself now too. Without consulting with his colleagues
he decided to amputate al once. The patient soon got
better.

But the head doctor of the hospital and some of the
other medical men were of the opinion that there had
been no vital necessity lo operate. The material was sub-
mitted to the procurator, and criminal proceedings were
instituted against Ponomarenko for having decided, all
by himself, on surgical action in the case as a result
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of which the patient was unwarrantedly crippled. The
findings of the forensic medical experts were not
clear.

In order to ascertain whether the surgeon’s decision
to operate was correct from the medical point of view or
whether the method of conservative healing and preserv-
ing the leg of the young electrician should have been
pursued, the lawyer I. M. Otlyagova, with the assistance
of her client, made a study of the extensive special litera-
ture on burns. Theory upheld Ponomarenko. With burns
of such severity and so siluated and the patient’s near-
shock condition, delay in operating might have caused
death; and even if his organism did get the upper hand
in the struggle, the healing method would nol
have yielded lasting beneficial results and surgical
interference would have had to be resorted to all
the same.

On petition of counsel for the defence the court added
three new specialists to the staff of experts in the case—
all prominent Leningrad surgeons. They completely en-
dorsed the stand of the defence, which resulted in an ac-
(uittal.

...Lidia Vakovich, a shot-putter, was practising at a
Spartak Stadium. A shot chanced {o hit the head of
another athlcte near by, Kondratova. Lidia was charged
with violating the safety rules when engaged in athletic
training, resulting in bodily injury.

The lawyer, M. B. Novikov, who undertook her dec-
fence, carefully went through all the instructions as
regards training on athletic fields and thoroughly
studied the testimony of the sports experts. He arrived
at the conclusion that his client was innocent.

It was established at the. trial by skilful questioning
of witnesses and experts that Lidia had been assigned
training ground by trainer Fostin which did not answer
the safety rules. It was learned that the ground in ques-
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tion had been condemned before as unsuitable but that
the trainer had nevertheless allowed it to be used for
shot-putting. He furthermore permitted practice in his
ahsence, which was contrary to instructions. It was also
ascertained that when putting a shot one must make a
iurn of 180°, on doing which one is bound to lose sight
of the shot. Under all these circumstances and in view of
the suddenness with which Kondratova appeared on the
training ground, Lidia could not foresee and hence pre-
vent the accident.

The court recognized that the position of the defence
was correct and cleared the girl of the charge.

... In the spring of 1955 the driver Kadkevich was
running a lorry through one of the districts of Leningrad
Region when a certain Petrov suddenly jumped on the
running board. As the car made a sharp turn Petrov
was thrown off and fell under the right rear wheel. He
sustained severe injuries and soon died of them. The
accusation against the driver was supported by the tech-
nical experts who claimed that he could not but have
secn Petrov on the running board. According to the traf-
fic rules he should have stopped and told Petrov to get
ofl. It was further held against him that he was intoxi-
cated when he drove that day. A district hospital nurse
stated that he “smelled of vodka.”

As the accused strenuously denied that it was pos-
sible for him to have seen anyone jumping op the run-
ning board, his lawyer, L. Y. Deich, decided to check up
on this himself. After experimenting with a lorry of the
same model as his client’s he convinced himself that his
client had told the truth. He then petitioned the court
to order an cxperiment to be performed that would settle
this point. The experiment showed that the technical
experts were wrong and that the accused’s claim was
right. ~
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The charge of driving while intoxicated was also
wiped out. According to the U.S.S.R. traffic ordinance
the inspection of transport personnel to ascertain intox-
ication must be made by a physician and not by lower
medical personnel. Moreover, the person investigated
must be subjected to a series of definite tests and biolog-
ical analyses which make it possible to find out his psy-
cho-physical condition. It is strictly forbidden to basc the
findings on external impressions alone, as for instance
the smell of alcohol. The defence therefore considered
that the certificate issued by the nurse was wholly
invalid and that the claim of the accused—that he
was entirely sober and that the smell of alcohol
came from a drink he had the night previous—stood
unrefuted.

The court joined the defence in its line of reasoning.
An acquittal followed.

The speeches by counsel for both sides sum up the
trial hearing and are its culminating point. Both prosec-
cution and defence give a social evaluation of what hap-
pened, analyse all the evidence submitted, assign to the
facts their legal qualification, state their opinion with
regard to the causes that gave rise to the crime, analyse
the personality of the accused, suggest what would be a
just measure of punishment. All material that counsel
for the defence could get hold of during the prepara-
tion of the case in favour of the accused, all that stood
the test of the legal battle in court—all that is then sys-
tematized, worked up and utilized by the lawyer in his
final plea as the last chance to convince the court that
the stand he has taken is correct.

The importance which the Soviet legislator attaches to
the debate of counsel is particularly evident from the
fact that an accused who has no lawyer is given the right
to speak in his own defence in addition to the right to
his last say.
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The starting point of the speech delivered by the law-
yer is the formulation of the charge brought against his
client in court. Counsel’s function is confined to disprov-
ing that formulation or changing it in favour of the de-
fence, as this formulation cannot be extended in scope
or aggravated in the sentence. Such an alteration of the
formulation would inevitably result in the case being
sent back for further investigation.

According to the Soviet Procedural Law the speeches
cannot be limited in length. The presiding judge can
stop the speaker only if he goes beyond the evidence
admitted at the trial. This means that the lawyer has no
right to introduce and analyse new evidence. This pro-
vision embodies a profound legal idea. The principle that
trial proceedings must be oral and direct requires that
the parties should discuss and the court base its verdict
solely on the evidence produced in court. Should a need
to introduce new evidence arise during the debate, the
defence may request the court to order the trial to be
reopened. When the new evidence has been examined
the debate is resumed.

In addition to the speeches of the procurator and the
defence counsel therc may be an exchange of rejoinders.
Their purpose is to voice the objections each pariy has
to the arguments advanced by its opponent in his
speech. Each can resort to this right only once, but the
defence is always allowed to speak last. In practice
the right of rcjoinder is used by the parties to clarify
substantial differences in the assessment of -evidence
that may decide the issue and also to take exception
to any distortion of facts and incorrect legal character-
izations of actions of the accused. Whereas a lawyer
has no right to waive his speech for the defence, it
lies “trithin his discretion whether to make a rejoinder
or not.
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While speaking of the debate between counsel we must
make some mention of forensic oratory. Here as in other
fields of art Soviel public opinion favours granting full
scope to the difierent styles of delivery, wants every ora-
tor to be allowed {0 make the best use of his oratorical
talents in addressing the court.

In the lawyer’s speech there is room for fervent accu-
sation, dry analysis, sarcasm and irony, all of which find
wide application in Soviet courts.

But as in any other form of art so here form has no
self-sufficient import. Its function is merely to convey to
the hearer without distortion the thought of the orator,
to convey that thought in terms the audience will under-
stand. Soviet forensic orators strive, with regard to form,
to present their case with crystal clarity, without un-
necessary complications, without flourishes and preten-
tious rhetoric.

The opinion is widespread that deep thoughts cannot
be expressed in simple form. Yet one cannot but agree
with the admirable words of the Russian writer and
philosopher A. I. Herzen: “There is no thought that can-
not be uttered simply and clearly, especially in its dia-
lectical development.” It is this simplicily of form—a
form which vanishes, as it were, becomes imperceptible,
and the court is gripped solelv by the force of the
speaker’s thought, the force of his logic and his convic-

_tion that he is in the right—that Soviet forensic orators
always strive for.

The Soviet Bar has produced not a few paragons of
forensic eloquence, such as the late N. V. Kommodov,
I. D. Braude, S. K. Kaznacheyev. M. A, Ofsep and.
among contemporary lawyers, A. [. Yudin, .. V. Vetvin-
sky, B. A, Samsonov, G. P. Yarzhenets and numerous
others. )

Soviet lawyers make a systematic study of the art of
oratory. They carefully study the best speeches of pre-
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revolutionary Russian masters and also best pieces of
forensic eloquence in the West.

We shall now introduce the reader to some samples
of the art of oratory as practised by Soviet advocates.

... The young pianist Nadezhda Sulchinskaya was
charged with the murder in 1947 of her husband Dubin,
an administrative official in the field of art, by hitting
him over the head with a flat iron out of jealousy. The
trial took place in Leningrad in 1948-49. Y. S. Kiselyov
was her lawyer. He delivered a brilliant speech in de-
fence of his client in which he convincingly showed
that jealousy was far from having been the cause of
the murder. Painting to the court a detailed picture of
Nadezhda’s unhappy personal life he deeply analysed
her relations with her husband and drew the conclusion
that the murder was the result of the continual har-
rowing insults, indignities and humiliations of the ut-
most refinement to which Dubin subjected the accused.

Kiselyov opened his speech as follows:

“Comrade Judges, the evidence includes a photograph
of Dubin, the man who was killed. One cannot look at
it without shuddering. The iron shattered his nose and
forehead. There is no face left. In its place—bloody
pulp. And through this bloody pulp the brain is visible,
as the medical experts’ certificate says. This is the deed
of Nadezhda Sulchinskaya, a young, f{rail-looking
woman of moderate height, a musician ‘of delicate
taste and great skill in execution,” as her testimonial
reads.”

And then the lawyer puts the question:

“What guided Sulchinskaya’s hand when she fren-
ziedly smashed with an electric iron the skull of the
man she had already killed? It is useless to ask her,
she will not say why, not because she does not want
to, not because she is hiding something or keeping
a secret. She will not say because she cannot, because
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she is unable to say. Nadezhda gave us an explanation.
Just recall how several times she interrupted her story,
exclaiming: ‘My God, how untrue it all is!’ She felt that
her words were ineflective and pitiful and that they did
not convey the truth she sensed but could not express.
And remember too how when she finished her testi-
mony and was ready to resume her seat, she herself was
surprised at the little she had said. ‘How meagre all I
told is,” were her words.

“And now 1 trust, Comrade Judges, you will permit
me to make it my task not only to reveal to you the true
motives behind Nadezhda’s crime but to explain to that
very unhappy woman what happened that evening in
Third Sov.et Street, why the electric iron that had been
lying all the time peacefully on the table suddenly be-
came the instrument of a foul deed....”

Then the lawyer narrated the story of his client’s life:
her unfortunate first marriage to a middle-aged man,
cold and imperturbable, the father of her elder son. Ile
wound up his description of this period of her life with
the words:

“She suffered in silence, uncomplainingly—no, that’s
not the word; she meekly froze up alongside Kragin
[her first husband—the authors].

“Then came the war and evacuation to the East, where
she encountered Dubin. Followed an unconquerable feel-
ing of love for him and a display of her high standard
of morality.

“Though she was losing the ability to resist Dubin’s
importunate caresses, she could not share her emotions
with two men. So during the difficult days of the block-
ade she made her way to Leningrad to obtain Kragin’s
consent to a divorce. He offered no objection.

“A free woman and happy in the thought that now sh2
can bestow undivided love, she returned to Dubin, who
liked to say of himself that he was anything but a
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family-man and always had his moods. He asked all
his close acquaintances not to tell Sulchinskaya that
he was a married man whose wife was living in Lenin-
grad.

“They became intimate and in due time she imparted
to him her happy secret that she would soon be a mother.
This was the time when he struck her the first hard blow.
‘You did not get pregnani from me,’ he snapped. ‘No
woman ever did....” She said nothing in reply. What
could she say in answer to such an insult, which was
more than any woman could tolerate, more than her
honour could bear. But she loved that man. She remem-
bered how gentle, how affectionate, how solicitous he
had been. It was not easy for her to condemn him. She
tried to justify him in her own eyes and clear him of all
blame. She went to him and said, ‘Whal a lerrible thing
it would be to have a child, knowing that you will have
your doubts. In thal case 1 do not want the child. I'll
make an abortion!’

“But the town is small, ever so small, and an abor-
tion will soon leak out.* So Dubin threw down that pro-
posal.

“With the passage of time the child needed increased
attenlion, as did her elder son.

“And then,” said the lawyer, “Dubin, who only admin-
istered art, who knew all the seamy sides of Bohemian
life but had imbibed nothing of genuine creative art, of
sublime artistic ]abour, who mastered the technical ter-
minology of the art critic and assumed that this can re-
place creative work—that Dubin felt himself out of place
in a home where diapers were hung and a baby was
heard bawling at times. So he began to disappear from
home for weeks at a stretch.

“Naturally—the defence said this openly-durmg that

* At that time abortions were illegal unless medically required.
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period jealousy did play a certain part in the relations
between the couple, hut it was soon extinguished, re-
ceded into the background, in the face of deeper, more
powerful emotions.

“This occurred because Dubin confronted Sulchin-
skaya with a new harsh demand. He declared that her
clder son Yura, then six years old, annoved him and told
her to take him somewhere out of his way. Sulchin-
skaya, humiliated. crushed in spirit, bereit of all
will-power, salisfied also (his demand ol her hus-
band. The boy was turned over to the carc of acquaint-
ances.

“In a letter which Dubin wrote to one of his friends,
he speaks with masculine self-satisfaction about the
inner state of his wife who once told him, ‘I love you so
much that T have not the strength to leave you. But if
you yourself leave I shall have enough feminine dignity
and pride not to run after you. Be sirong; after all, you
are a man! You leave!’

“There were days,” the lawyer continued. “when
Dubin’s little boy was sick and a medical nurse
came to give him injections. She was questioned and
told of a scene which the accused recalled very reluc-
tantly. _

“The two began to quarrel and Dubin told Sulchin-
skaya for the first time: ‘Nurse Seryozha until he’s a
year old. During that period he needs his mother’s milk.
After that I'll take him away from you and chase you out
of here.’

“And again days of anxious waiting passed. of wait-
ing for Dubin who often left the house, days of chance
reconciliation  amidst imprecations, days when
every taunt of his was a stab in the accused woman's
heart.”

At this point the advocate passed on to a description
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of the events that immediately preceded the crime and
told how it was committed.

“On December 25 Sulchinskaya and Dubin were the
guests of the Nechayevs. He was lively, attentive and
courteous to his wife. Just think how much poison and
malice was actually mingled with this sham tenderness!
He, a man of moods, gently pats her shoulder, perhaps
even strokes her head, without giving these almost me-
chanical movements of his fingers a second thought. It
never occurred to him how eagerly the woman who
loved him responded to the caresses that meant nothing
to him. If Sulchinskaya would have realized the enor-
mous, really extravagant price her heart was paying
for these perfunctory gestures, perhaps what happened
the next day would not have occurred, the next day when
the domestic sky was again cloudless and everything
was O. K.

“Dubin’s good mood continued and thawed up a
bit Sulchinskaya’s heart. They returned home. Dubin
wore his bath-robe. It all made him feel comfortable,
calm, fine and dandy. Nothing disturbed his balance
of mind. He was polite, poured wine not only for him-
self but also for his wife, perhaps even filled her glass
first.

“Then came the terrible climax. Dubin, good-natured,
tender as only he can be, tranquil, imperturbed, told his
wife in a tone of voice in which one selects a tie or
speaks of darning socks, ‘T thought it over ..." and his
wife sat there beside him and perhaps was still smiling
at him—everything was so lovely—‘I thought it over.
You nurse the baby only eight months, not a whole year,
and then leave him to me. But you yourself get out,
together with your brat Yurkal’

“It would have been understandable if it had been spo-
ken in a fit of rage, if it had been the outcry of an an-
guished heart. But this was uttered with perfect calm,
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while lounging in an armchair with a glass of wine in
his hand....

“She was beside herself from the shock, from the in-
stantaneous revelation of his icy cynicism that neither
experienced nor understood love or the warmth of a hu-
man heart. Stunned by his insulling words and feeling
that she had been bereit of all she held dear in life, Sul-
chinskaya, out of her mind, seized an electric iron and
struck Dubin with it over the head. Then she hit him and
hit him untiil she fell unconscious.

“The question was asked here why such a great num-
ber of blows were inflicted. 1f there had been but one
blow I might have believed she was in her right mind,
that she knew what she did, but as there were many,
unbelievably many blows, we can say with perfect safety
that she was out of her wits. It was her mental pain, her
rage, her excruciating torment that raised and lowered
the hand that held the iron.”

Kiselyov then made his legal analysis of the offence
committed by the defendant. He attached great weight to
the circumstances of the case and to the testimony of the
forensic psychiatrists, and arrived at the conclusion that
in the case at bar there was no murder from base mo-
tives but homicide committed under the influence of
sirong mental excitement induced by the systematic
grave insults on the part of the murdered man. He
ended his powerful, lucid speech as follows:

“She does not know very well what is in store for her,
what her sentence will be. I am afraid that does not
cause her much concern. And speaking in good con-
science and truth, what can the court’s sentence add to
the grief that has overwhelmed Nadezhda? It always
clings to her; she cannot gshake it off. No power on earth
can relieve her of this grief. Who can tear her from her-
self, what can be more bitter to her than to remain alone
with herself. ... A mild sentence will not lighten her fate
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but it will show her that you realized how hard her lot
was before and how unbearable it is now.”

The court agreed with the lawyer’s arguments, rejected
the prosecution’s appraisal of the crime and sen-
tenced Sulchinskaya 1o only three years' deprivation of
liberty.

... Puny, underdeveloped Abdullah L.ukhamedeyev, a
high-voltage electrician eighteen years of age, was haled
into court on the charge of beating his father, a husky,
tall-grown loader. The indictment charged that the ac-
cuscd committed the oflence while under the influence
of liquor. When a militiaman tried to stop Abdullah,
the latter offered resistance and knocked the officer of
the law off his feet. The facts were as clear as day. It
seemed the guilt of the accused was beyond question
and that all his lawyer had {o do was {o say a few
words in mitigation of sentence.

Bul the delence counsel, V. i, Viclorovich, a man of
much experience and insight, thought otherwise. He
frequently visited his clienl in gaol and interested
himself in what rcally lay behind the assault. He
delved info all the details of the life which the Lukha-
medeyev family led and brought to light many a facl of
importance and value to the defence.

It transpired that the father had served much time in
various places of confinement for a severe crime he had
committed. The amnesty of 1953 rcstored to him name,
liberty and all civil rights. When his father went to
prison Abdullah was eleven years of age. His mother
had also a second child on her hands. She had not been
trained for any skilled job and so had to work as a char-
woman or a watchman, took in washing and in fact
shirked no work. having only one purpose in life: to put
her children on their feet, give them an education, give
them a chance to advance. Thus the years went by.
Abdullah made out well at school. He dearly loved his
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mother, who tenderly cared for him. He developed an
early interest for technical things, which made him join
the airplane designers’ circle at the district House of
Young Pioneers. He mastered the fundamentals of this
delicate and complicated craft and received a diploma
as district instructor of Young Pioneers in aircraft
designing. At the same time he continued his regular
studies. Soon he became an electrician and began to
help out his mother financially.

Then came the summer of 1953, and the father’s re-
turn home. Abdullah had grown into a young man with
i definite trade and wide interests. The daughter also
was gelting along well at school. One would think that
the father’s heart would be filled with gratitude toward
his wife, whose arduous labour and unceasing care had
held the family together and brought up the children.
But it all lurned out differently. His term in gaol left no
trace in the clder Lukhamedeyev’'s mind. It taught him
nothing. Rude, crucl, tyrannical and perpetually drunk,
he, instead of acting as the head of the family, did all
in his power to ruin if, to make life within it impos-
sible. He was again beating his wife. Once more the
Lukhamedeyev flat hecame the scene of long-forgotten
rows and the father’s foul abuse.

Abdullah, who had a tender heart and was very fond
of his mother, lost his peacc of mind. It was no longer
possible to study at home, to devote himself to the things
he liked. He, of course, could leave his father’s house
and begin life by himself, but he was deterred by the
thought of leaving his mother to the tender mercies of his
father. Out of grief he began to drink, but rarely. Once
he returned home in that state and witnessed his father
brutally beating his mother. Suddenly his fury, his out-
raged feclings, the pain it caused him, all merged in one
stream in Abdullah’s soul and, feeble and slight as
he was alongside his tallish parent, he flung himself
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upon him, knocked him down and gave him a good
drubbing. . .

To present to the court a complete picture of the Lu-
khamedeyev family drama counsel for the defence asked
that five additional witnesses be called. He started his
speech with the just reproach to the investigating au-
thorities that their analysis of the case had been super-
ficial.

“Just look and see how extremely simple everything
appears in the act of indictment. Abdullah Lukhame-
deyev, eighteen years of age, in a state of intoxication,
in the yard of his house, in the presence of a great
number of people, without any reason, was beating his
father, and when a militiaman tried to pull him away,
he threw him down. How simple and yet how doomful
it all looks for the lad. To raise one’s hand against one's
father—what could be more detestable!

“As you sit there and turn over page after page of
the record of this case, read and reread them, it
may well occur to you that perhaps there is behind it
all some intricate, undeciphered web of human rela-
tions.

“Unfortunately, all this did not receive due attention
during the investigation. But what an important con-
tribution would have been made to the case if the in-
vestigalor had attempted to take a deeper intercst in
the life of the people concerned. But he did not. The
investigator saw nothing in this case but ordinary
rowdyism, he did not feel that the background of this
case was a complicaled mess—long and painful ex-
periences that reached the point of explosion in this
savage scene.”

Then the advocate in bold strokes drew a picture of
the destructive effect of the father’s return.

“The small room where Abdullah ever since childhood
was wont to busy himself with his models, pore over
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technical reference books, was now in the undivided pos-
session of a foul-mouthed drunkard. Time and again,
with sinking heart, Abdullah saw the heavy hand of the
loader strike his mother and he took her part. His
litlle sister used to run away to neighbours. There, with
these compassionate people, she would do her lessons
and stay over for the night. Thus it went on from day
{o day.

“And only such a short time before the lad’s lifc had
been bright, pure and replete. One of the best electri-
cians at his place of work, he was always eager to do
a good job. That was his world, the world of technics.
As soon as work was over he rushed to the workshop or
the aerodrome. He was lured to this green field, to the
planes, the models, by an irresistible force. Here among
his likes, inquisitive youths anxious to learn, he expe-
rienced that joy, that sublime satisfaction which man
receives from labour he feels called to do, creative la-
bour, in which strict calculation is combined with dar-
ing boyhood dreams.”

Thus the lawyer showed step by step the growing
family conflict until he brought his listeners to the sad
ending of the tale.

“On May 12, when Abdullah was returning from work,
he felt depressed and decided to have a drink. His spir-
its rose but not for long. When he was almost home,
alarm, fear for his mother, a foreboding of evil again
crept into his heart. When he reached the yard, he ran
up the stairs two steps at a time. IHe had heard his
father’s bawling voice, blows and a shriek from his
mother. He dashed into the room and saw his mother
standing near her brutal husband, her arms covering
her head and blood trickling down her face. Everything
swam before the lad's eyes. He leaped at his father,
gripped him and dragged-him out into the yard, where
he beat him up. He may have assaulted also somebody
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else. His memory on that point is poor. He was all in
a fog.

“\Atlzitnesses testified to every detail of what occurred.
The frail-looking lad chucked the burly loader outside,
got on top of him and beat him good and proper.
Then he flung off the militiaman who tried to pry him
loose.

“Where did this young man, still a mere boy by looks,
get such inordinate strength? It was strength born of
desperation, wrath, immeasurable suffering for his
mother. His insensate outburst was a struggle with the
terrible, sinister element that entered their lives, defiled,
mutilated it and made his mother, to whom he owed
everything and who was nearest and dearest {o him,
knuckle under and age a score of years.

“This is the truc and unembellished picture of this
case. These are the features it assumes from the testi-
mony of the witnesses, and there is not a person in this
court-room who will doubl its verity.”

In conclusion the learned counsellor added:

“There now remains but one thing more, to punish the
accused, but in doing this the very leniency of the court
should stress its understanding and correct assessment
of the exceptional circumstances of the case.

“Lastly. It is very much to be hoped that this whole
thing has left its mark on the elder Lukhamedeyev.
Hard liquor could not have seared in him all that is
fine and. human. He will look back upon his life and
realize how he tortured his family, how he himseli has
gone {o the dogs, and it may well be a new life will
start for the Lukhamedeyev family. I believe that this
will come about, and when it does, it will be greatly to
the merit of the administration of justice, of yourselves,
Comrade Judges.”

The court agreed with the defence. Lukhamedeyev
junior was sentenced to a short term of correctional
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labour to be served at his place of work, which means
in practice a deduction Irom his wage of a definite sum
(under Soviet law the amount deducted in such cases
may not exceed 25 per cent of the wage).

As for Lukhamedeyev senior, one may rest assured
that if he does not draw the right conclusions from
the trial, he will find the reverse will happen. He will
be the one in the dock and will be made to feel the
heavy hand of Soviet law that severely punishes all
those who flout the norms of socialist morality.

...In the summer of 1948 an event occurred in Kiev
which aroused great indignation among the medical
personnel of that city. No wonder, for a young woman
doctor, who had only just started on her life’s career,
was accused of a heinous, fiendish crime.

Here is what happened.

Between nine and ten one morning the new-born child
of Dr. Malinova of the Kicv Institute of Clinical Medi-
cine was scared by some caustic liquid in a children’s
ward of the Pathological Department for Expectant
Mothers in that same institute. The severe burns in the
baby’s face caused the complete loss of sight of the
right eye and irremediable disfigurement.

A charge was preferred against Dr. Novinskaya, who
had delivered Dr. Malinova, an old university friend of
hers. The indiciment gave revenge as her motive for the
commission of this horrible crime, revenge for the in-
difference shown her lately by Malinova’s family.
Dr. Novinskaya categorically denied all guilt in the
matter and the cxislence of any enmity between the two
families.

The case was heard in the Kiev Regional Court. Dr.
Novinskaya was found guilty and sentenced to depriva-
tion of liberty for a long term. But the Supreme Court
of the Ukrainian Republic to which she appealed for
cassation reversed the judgment and ordered a new
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preliminary investigation at which the case was dis-
continued for lack of sufficient evidence.

The argumentis advanced by the lawyer M. P. Goro-
dissky in his pleca to the court were made the basis of
the Supreme Court’s decree. In that speech counsel for
the defence had at the very outset raised the issue of
what had actually taken place.

“How could it happen,” he rcasoned, “that in a chil-
dren’s ward of a model obstelrical hospital a new-born
baby was scared by a caustic liquid, causing severe
burns that partially destroyed its sight and disfigured
its face irremediably?

“Which alternative is true? Was it a case of crim-
inal negligence on the part of the lower medical per-
sonnel carefully concealed by the guilly party for fear
of the grave punishment entailed; or was it the deliber
ate disfigurement of a child from base motives—a crime
of monstrous cruelty?”

Convinced that he was right in believing his client
not guilty, the lawyer himself unhesitatingly laid bare
before his listeners the terrible import of the circum-
stances incriminating her.

“A Soviet physician, who clected obstetrics as her
specialty, i.e., that field of medicine that serves the
noble purpose of rendering medical assistance in child-
birth, of ensuring the birth of healthy children, is ac-
cused of committing a crime aimed at the physical de-
struction or mutilation of a child brought into the world
with the aid of this very same physician only {wo days
earlier.

“A Soviet woman, herself a young mother, stands ac-
cused of deliberately disfiguring the new-born baby of
her friend!

“A terrible accusation, Comrade Judges. Its moral
aspect weighs immeasurably heavier upon my client
than the lawful punishment she is threatened with. Un-
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impeachable evidence is required to prove such a charge.
It must leave not a shadow of doubt as to her guilt.”

Then counsel for the defence, M. P. Gorodissky, drew
a convincing and detailed picture of the long amicable
relations between the {wo physicians and after analys-
ing them concluded that therc had been no enmity be-
tween them, thus depriving the prosccution of its main-
stay, the motive of the crime. The defence stressed the
fact that the court too considered the motivation dubi-
ous, because in spite of the fact that Dr. Novinskaya
never claimed that she ever suffered from any mental
disorder, the court on its own motion had her examined
by forensic psychiatric experts. being of the opinion that
if it was not enmily some mental disorder might have
impelled her to commit this heinous offence. The experts
declared her perfcctly sound in mind.

Carefully analysing the testimony of the witnesses,
the lawyer explained how her official duties obliged Dr.
Novinskaya to visit twice the ward in which the dis-
figured child was subsequently found. These visits, he
demonstrated, were not reconnaissances of the scene of
the crime nor preparations for its commission, as the in-
dictment asserted.

He then moved on to the last piece of evidence
against his client, the testimony of the nurse Beryozova,
who stated that when she returned to the children’s
ward, which had been left without anyone in charge, she
met Dr. Novinskaya, who was coming out of the ward,
and right after that she heard the child crying and dis-
covered traces of burns on its face. She stuck to her
story that she herself did nothing to the baby, but im-
mediately called the head medical nurse and the physi-
cians who had gathered for a meeting in the doctors’
room next to the children’s ward.

Defence counsel went into every detail of the testi-
mony. He ripped apart Beryozova's tissue of lies by
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showing that she had reported the unfortunate case to
her superiors only after the lapse of some 15-20 min-
utes. This circumstance was taken as the keystone
around which the defence built up its case, viz., that
the crime was not the consequence of Dr. Novinskaya’s
malice aforethought but of the gross carelessness of the
nurse on duty, Beryozova,

This is what the lawyer had to say on this score:

“There is of course no reason for accusing Beryozova
of having seared the child purposcly. The burns are
most likely the result of a mistake which the nurse
must have made and which she is carefully hiding.

“We ascertained at the trial that Lavrinenko, the
husband of the medical nurse in charge of the children’s
ward, is a chaufleur, and that chauffeurs often need
some acid to charge their storage batteries. Isn’t it pos-
sible that the nurse Lavrinenko through friends of hers
got some hydrochloric acid Irom the institute’s pharma-
cy for her husband and left the bottle in the chest where
the boric acid bottle for washing the children’s eyecs
was usually kept? She was finishing her shift and get-
ting ready to leave.

“It is a known fact that on that morning they had not
yet brought the baby to Dr. Malinova for fecding. Be-
ryozova was the nurse who delivered the children to
their mothers for that purpose. When she took Mali-
nova’'s child to bring it to its mother Beryozova may
have noticed that its eyes were badly washed. Now its
mother was not just any woman but a physician of the
same jnstitution. Is it not just possible that she wanted to
show her some special attention by washing the baby’s
eves and that she grasped the wrong bottle in her hurry,
the one containing hydrochloric instead of boric acid?

“Let us recall the recorded photograph of this baby’s
face after the searing. It clearly shows that the centre
of the burn is located over the bridge of the nose from
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where the corrosive liquid spread to the eves, closing
one for ever and leaving a scar on the eyelid of the other.
Let us further go back to the testimony of Professor
Pkhakadze, who was the first surgeon to examine the
child after the burn. He confirmed the idea that, judg-
ing by the character of the burn, one might conclude that
it had not been caused by acid being splashed on the
face but by drying it with cotton dipped in acid.

“Dr. Godunova, a physician who had worked for dec-
ades in obstetrical wards, testified that nurses usual-
ly wash the eyes of new-born children not in the manner
prescribed—from the periphery to the bridge—
but squeeze out the cotton over the bridge and then
go over the eyes of the child from the centre to the
periphery.

“Is this not precisely what happened in the case at
bar? For the fifteen minutes that I spoke of were more
than enough 1o hide every trace of the mistake com-
mitted and to get rid of the cotton and the bottle.

“Is it not more likely and believable that events ook
this course than that a monstrous crime was committed,
a version that would: incriminate Dr. Novinskava?”

When he had finished his description of the course of
events as the defence saw it, the lawyer passed on to
a criticism of the work of the investigating authorities.
He claimed that as a result of their mistakes it had be-
come impossible to detect the real culprits. '

“Unfiortunately the preliminary investigation of this
case shows gaps that it is now too late to fill in. These
gaps are there because the investigating authorities vio-
lated the supreme commandment not to confine them-
selves to the one version that has taken their fancy, not
to make any hasty decision, not to lose sight of any other
version that fits the circumstances of the case.

“The investigator, who arrived upon the scene an
hour after the occurrence, did not even make an inspec-
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tion of the locale. The medicaments and dishes in the
children’s ward were not put in judicial custody; the
hands and gowns of the service personnel—Lavrinenko
and Beryozova—were not examined personally, yet they
might have shown traces of acid. There is no document
showing that these gowns were impounded. We have
no knowledge of who placed in the court’s custody the
cotton and tampon allegedly found in the children’s
ward and attached to the record as real evidence, and
when they were so attached.”

The speech ended with an appeal to find Dr. Novin-
skaya not guilty.

... Yuri Bagrov attended the sixth form of a Moscow
school. As he was bad in his studies, the Young Pioneers’
Detachment Council of his form authorized its Chair-
man, Rostislav Zorin, to talk the matter over with Bag-
rov’s father. On hearing of this Yuri got four of his play-
mates to bunch together and use any means to prevent
this mission from being carried out. While Rostislav
was on his way to see the elder Bagrov the youngsters,
who had wayvlaid him, beat him up.

Yuri and his accomplices were brought to book. He
was defended by one of Moscow’s leading advocates,
V. L. Rossels.

The newspaper Pravda devoted a big article to this
trial in which it said, “Counsel for the dcfence dis-
charged their task well. Their speeches were not con-
fined to the legal aspect of the case. The main issues,
they considered, were the social and pedagogic ques-
tions involved in the trial.”

Here is what the journal Family and School wrote
about Rossels’ speech: “The case presents a problem
of extreme importance, that of uncared-for children, un-
cared-for not in the sense that there are no grown-ups
to look alter their safety or health, but spiritually un-
cared-for, when there is a father and mother but the
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child is left morally alone. The speech of the defending
lawyer squarely raised this very question. and it brings
us to the central problem of famlly pedagogics.”

We shall give some excerpts from thal speech:

“Comrade Judges, there are a few general problems
without a correct solution of which it is impossible to
determine ecither the significance of what the accused
have committed or the extent to which cach of them is
guilty. I assume that it is the social task of the defence,
after focussing attention on the questions arisen in this
case and all their implications, to reveal their social
import and furnish an adequate reply.”

In an analysis of the emotions that swaved Rostislav
Zorin, “the head of the Young Pionecrs’ Detachment of
the sixth form, an honour student, a model of discipline
and an cxcellent companion,” counsel for the defence
said:

“Before this fourteen-year-old hoy set out to see Bag-
rov’s father, he experienced some hesitancy, was afraid
it might be a wrong step or that his school-mate Yuri
might misunderstand him, or that he might get the rep-
utation, undeservedly, of being a tattle-tale. He there-
fore went for advice to the headmaster and asked
whether it was the proper thing, whether it was tactful,
for a pupil to go and speak to the parents of a school-
mate about such things. He received the uncautious reply
{o go, a piece of advice which the pedagogue who gave it
now undoubtedly regrets. Rostislav had a feeling that
he was about to do something wrong and became appre-
hensive....”

In describing the encounter between the two groups
of children—Rostislav and some others of the Young
Pioneers’ Detachment Council on the one side, and on
the other Yuri and his friefids, all of about the same age
and school-mates, and all bent on “teaching the taitle-
tale a lesson”—defending counsel stated:
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“These children considered the exalted feeling of
friendship and comradeship by which Rostislav was im-
bued as characteristics of a tattle-tale, and their own
cowardly assault from ambush on their school-mates.
they deemed the fulfilment of a duty of Iriendship they
owed to Yuri.

“What a sorry mess, what a confusion of moral
conceptions! What a substilution of base and evil
motives for high and good ones in this small world of
children!

“Great is the power of noble ideas in our society! One
of them is friendship, comradeship.

“Comradeship is a concept that attained maturity and
gained strength in the progress of our socialist revolu-
tion. It is an idea which inspires our people to new ex-
ploits, penetrates all the pores of our social organism
and renders the concatenation of its parts still more
indestructible.

“Comrade Judges, does not this appellation, addressed
to you, symbolize the mutual relations existing in our
society?

“And here we have the basic idea of our life crudely
distorted.”

Then the lawyer took up the casecs of assault and bat-
tery seriatim.

“Who are these children, who did not understand the
real sense of comradeship nor of comrade?” he asked.
“Are they homeless, unsheltered children who, lacking
the gentle admonition of a mother, the stern reproof
of the pedagogue, the good counsel of comrades, follow
the path of crime, obeying their instincts—often the
only adviser in their sad, solitary childhood—which
at times may be wicked and land them in court?

“No. These children, brought to justice before the
red-draped judges' table for the first time in their
lives, are more fortunate than that. They have grown
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up in the cherished comfort of working familics that
love them, at the head of which often are intellectuals, .
exponents of Soviet culture.

“No, these are not children withoul a roof over their
heads. They are carcfully altended 1o by their school;
their teachers describe them as good pupils, excellently
disciplined, and this testimonial is borne out by the
marks they get.

“Yet they stand here before us, hanging their heads
and conscious of the fact that they did something bad.
Who in our socicty, which considers courage the great-
est virtue and cowardice a vice, instilled these false
views into their minds?”

In answering this question the lawyer first of all
analysed the kind of education they received at
school.

“In our country the teaching profession plays a great
and honourable role,” he coniinued. “Soviet peda-
gogues, forming an advanced detachment of the Soviet
intelligentsia, are assigned the mission of raising the
cultural standard of the rising generation, of fortify-
ing in the minds of the youth the lofty principles of com-
munism and socialist morality, of imparting to them
the most desirable qualities of man—high-mindedness
and determination, honesty of purpose and fidelity to
duty, fearlessness and perseverance, assiduity and
wholehearted devotion to the socialist motherland, to the
people, to the Communist Party.

“Society has the right to demand of our pedagogues
not only personal moral qualities but the thorough
knowledge necessary to accomplish the social task they
are confronted with.

“Was this so in the school in question? Its principal
is a man whose personal morality we do not question
in the least; but his pedagogical methods, ]‘IIS ways of
bringing up children, arouse alarm.
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“Two of his pupils, Bolotov and Karcv, openly ap-
proved the beating Rostislav Zorin got and when he
learned about this he knew no better than to expel the
pair.

“To be reinstated very litile was asked of them. They
were to hand in writlen statements saying that they
realize thal the opinion they expressed was wrong, and
that they were sorry they had said it.

“And what could one expect? Practically the next
day they submitted such statements and were promptly
readmitted.

“That was putting a premium on hypocrisy.

“The pupils were virtually given a highly reprehensi-
ble object-lesson: one’s real convictions should be
hidden from one’s official superiors and one should
say what one may notl believe so long as it pleascs
one’s superiors. Then once’s life will be pleasant and
sweet.

“That is how youngsters may be habituated to such
despicable qualities as obsequiousness, hypocrisy and
deception.

“These are the results of employing harmlul, drastic
administrative measures in that school instead of apply-
ing the difficult but effeclive pedagogic method of ex-
plaining things.”

The lawyer stated further that in that school the pu-
pils were sharply divided into 1. “excellent” and
“good” ones and 2. “bad” ones, i.e., those who do not
get “excellent” or “good.”

“The class organizer was an honour pupil—all his
marks were ‘excellent’; the Young Pioneers’ Detachment
Council members were all such honour pupils, and so
were the editors and correspondents of the wall newspa-
per, who were zealously shielding their publication
against the penetration of ‘outsiders.’
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“When Yuri, who was not an honour pupil, once got
up the wall newspaper, the cditors did not accept it,
declaring that he had no right to butt in.

*“*‘Outsiders are not admitted!”

“Yuri's labour eflort was made in vain, and il may
well be that it was that day which gave birth to his
grudge against his school-mates; that that was the
day on which the poison of an undeserved slight began
to rankle and stir up in his bosom, not yel tempered
in gales, a feeling of animosity against those who had
offended him.

“The gulf between the two groups of children grew
wider and deeper. The teachers could not but see this,
yetl they overlooked it, as they did nol grasp the signiii-
cance of all that in the impending conflict and took no
measures 1o relieve the tension in the class.

“In accordance with the ordinance of the People’s
Commissarial of Public Education of the Russian Fed-
eration concerning organizations of school children, a
Young Pioneers’ Detachment Council was formed in the
class, bul its aclivily passed beyond the scope allowed
it by the ordinance.

“The council of its own volition, but with the approv-
2l and encouragement of the principal, summoned for
reproof not only those of their class-mates who failed
in their studies or had done something wrong but
also their parents. They not only called the parents {o
school but visited them at their homes, controlled the
lessons and the conduct of their school-mates, ‘instruct-
ed’ them, etc.

“These tcachers turned their functions over to the
Young Pioneers’ Detachment Council. The council
ceased being an agency for the exertion of comradcly
influence and became a sort of pedagogical council. In
the eyes of the pupils the Young Pioneers’ Detachment
Council stopped being one of ‘their own’ bodies, a
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friendly organization of comrades. It became an organ
‘alien’ to them in its nature, an organization under the
thumb of the school administration.

“And the pedagogues of that school failed to note
how unnatural the situation created was.”

Then counsel for the defence bared to the court
Yuri’s psychology. Yuri figured out that his comrades
had turned inlo some kind of chiefs, their interference
in his aflairs, which had been dictated by friendly sym-
pathy, into tattle-laling, and that there was nobody at
home to ask for advice, for neither parent, busy with
their “‘grown-up” affairs, paid proper attention to their
son.

The lawyer called the court’s attenlion to the fact
that the parents’ lack ol time, due to their being over-
whelmed with work at their jobs and with all kinds of
private affairs, was no excuse for neglecting the up-
bringing of the younger gencration, as this was their
duty to sociely and the state, which obligates them
not only to maintain minor children but to altend to
their upbringing and training for a socially useful life.

“The son begins to realize,” the lawyer continued,
“that it is hard to get an answer out of his father to
any question that agitates his mind and he gets disac-
customed to consulting him. Ile is advised by a com-
rade whose parents arc very likely also ‘busy.’ Rela-
tions between father and son cool off, they become
estranged and the natural moral bond between them
comes apart. Their ways diverge. But as soon as the
father learns something that stuns him about his son
he locks his offspring in the face and exclaims: ‘Can
that be my son? How could it only have happened?

“One must delve into the things that children are
interested in,” the advocate continued, “must persist-
ently look day by day after their developing wants,
their reading, their amusements. One must help them
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to resolve their moral conflicts, must find a com-
mon language with them and become their elder
friend with whom they can share their juvenile ex-
periences.”

The court gave Yuri Bagrov and his accomplices in
the beating suspended sentences and, going further
than this, by a special finding called the attention of
the local education authorities to the erroneous peda-
gogic methods of child education applied by the princi-
pal and the headmaster of this school. It furthermore
informed the public organizations of the offices
and factories where the parents of the convicted chil-
dren worked, of the bad upbringing they gave their
children and of their leaving them without proper
supervision.

In the Soviet Union persons convicted of crimes
enjoy extensive rights of appcal.

The law provides that judgments may be appealed
for cassation by the defendant or protested by the proc-
urator. The only exception is cases heard by the Su-
preme Court of the U.S.S.R. or the Supreme Courts of
Union Republics silting as courts of original jurisdic-
tion, whose sentences are final and usually cannot be
appecaled. Judgments of Supreme Courls can be con-
tested only in the exercise of the right of supervision,
which is an exceptional judicial procedure that will be
discussed below.

The right {o appeal for cassation in Soviet criminal
procedure is very extensive. Cassation possesses the
peculiarity of organically combining purely cassational
with appellative and revisional elements.

The revisional element in the review of decisions is
expressed in the fact that the court is not bound by the
arguments of the appeal or protest. It checks the case
in relation to all thosc sentenced, including those who
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did not appeal and in relation to whom a protest is not
lodged.

The cassational element is expressed in the superior
courl’s duty to verify whether all procedural and ma-
terial provisions of the law havc been observed and
unswervingly to annul all sentences where there has
been a substantial violation which may have impaired
the ascertainment of the truth or infringed upon the
guaranteed rights of the parties.

The appellative elements may be summarized as the
higher court’s right and duty to assess the sentence
pronounced with regard to its essence on the basis of
the material collected in the case without a new sum-
moning and questioning of the accused, the witnesses
and the experts. At the same time the parties may
submit additional malerial.

The scope of this assessment of the substance of the
sentence is very extensive.

The court of cassation must verify whether the lower
court had before it sufficien{ data for the pronounce-
ment of judgment or sentence and whether the judg-
ment or sentence is warranted by the evidence.

In accordance with its findings on this point the
court of the second instance may take the following
decisions. It may lcave the senlence in force, mitigate
the punishment, not only shortening its ierm but also
changing its form, as for instance substituting public
censure or a fine for deprivation of liberly. It may alter
the legal qualification of the offence but only in a
manner leading to the application of the law regarding
a less serious offence. It may, finally, annul the sen-
tence and nol pros the case il the conviction was un-
founded or for other reasons deemed adequale in law,
or it may delete from 1ihe sentence certain parts of the
accusation on the ground that they do not follow from
the evidence presented.
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At the same time, in accordance with the Funda-
mental Principles of Criminal Procedure, the court in
hearing an appeal does not have the right to increase
the punishment or to apply the law regarding a more
serious offence.

Finally, in hearing an appeal, the court can quash the
sentence and send the case for further investigation or
for a new hearing.

In these circumstances the court of first instance, on
hearing a case alter the quashing ol the original sen-
tence, has the right to increase the sentence or apply
the law regarding a more sericus offence only in two
circumstances: firstly, when the original sentence was
aquashed lollowing the protest of the procurator or the
appeal of the plaintiffi against the leniency of the sen-
tence or because of the need to apply the law regarding
a more serious offence; secendly, when as a result of
further investigation after the quashing of the senience
facts indicating that the accused has conmnitled a more
serious offence are brought to light.

An acquiltal can be quashed after appeal only fol-
lowing a prolest by the procurator, the plaintill or the
person acquitled (because of the motives and grounds
for the acquittal).

In line with these extensive rights of appeal, the Fun-
damenlal Principles of Criminal Procedure lay down the
corresponding grounds for quashing or amending sen-
tences on appeal. These include one-sided or incomplete
preliminary investigalion or hearing, discrepancies be-
tween the conclusions sct out in the sentence and the
actual siate of affairs, the incorrect application of the
law or unsuitability of the punishment imposed by the
court to the seriousness of the crime or the characler
of the accused.

The question of the participation ol the accused in
the hearings of the court of cassation is decided by the
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latter. His presence is always permitted to submit his
explanations.

The defence lawyer can participate in the hearings of
the court of cassation.

These plenary powers of cassation mean not only
ample rights and opportunities for the defence coun-
sel but also serious obligations.

The cassational complaint should set forth the
grounds relied on and should be carcfully thought out.
Somectimes, as clearly appears from what has
been stated above, it should contain a criticism of
the work of the lower court with regard to its observ-
ancc of the law and a collection and analysis of the
evidence. Sometimes the complaint takes exception to
only certain episodes of the accusation or to the legal
qualification of the facts, or only to the severity of the pun-
ishment. Cases may occur in which the lawyer believes
that the circumstances have not been ascertained with
sufficient clarity, that the real culprilt has not been
found, that thc causes of the crime have not been es-
tablished. The complaint should in that event contain
a substantiated request to annul the sentence and also
to order a new preliminary investigation. The decree
suggesied to the court in the complaint may therefore
also vary greatly in content. It may be a request to
annul the sentence and nol pros the case for failure to
prove the commission of a crime or for lack of suffi-
cient evidence, to eliminate certain counts in the indict-
ment, to requalify the ofience charged, to mitigate the
punishment or to rescind the sentence and order a new
trial.

No little difficulty may be occasioned by the collec-
lion of additional material which the lawyer may con-
sider necessary to present to the court of cassation.

In the cassational stage collisions may arise between
the position taken by the lawyer and that of his client.
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What is to be done if the lawyer considers the sentence
correct but the client dispules this? Various courses
may be taken. One thing is beyond dispute: a request
for greater lenicency, il the client insists upon it, must
always be embodied by the lawyer in the cassational
complaint.

The situation is more difficull if the client denies
his guilt or thinks that the court abridged his procedur-
al rights or gave an incorrect legal qualification of his
acts whereas the defending advocate is convinced that
all these points have been duly considered by the court
in its judgment. Quite naturally the lawyer must nol
in such a case exercise his right of being an independent
party to the proceedings and cannot write a cassational
complaint in his own name, as the law formally allows
him to do. Ile must not and cannot do so because a
complaint drawn up in the name of the lawyer sels
forth only the points of view he agrees with. Yet under
these conditions the lawyer must not refuse his cli-
ent’s request to help him draw up a cassational com-
plaint that will set forth his, the clicnt’s, standpoint.
It goes without saying that that complaint is presented
in the name of the convicted and expresscs only his
views.

We shall now illustrate with a few cxamples the So-
viet lawyer’s work on an appeal for the cassation of a
judgment.

...On the eve of the Great Patriotic War an acci-
dent so wrapped in mystery occurred in the commercial
port of Leningrad that it gave rise o a lot of guess-
work. On a clear and sunny but windy day a big ocean
vessel, the Vioraya Pyatiletka, which had just been
launched by a Dutch shipyard, entered ils waters. The
ship was in command of Captain Nikonov, an experi-
enced ocean sailor, who had brought the ship from
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Holland. The ship went without a cargo, “in ballast,”
as scamen say.

Near the lighthouse the ship took on a pilot. After
a talk with the captain he advised that as the vessel
was sailing without a cargo and was therefore sitling
the water high and as there was considerable wind,
the speed should not be under nine knots. Then she
would be more responsive to the action of the rudder.
The captain considerced this a bit of sound advice and
at that specd the boat entered the rather narrow sea
canal which leads from the gull {o the moorings of the
porl. Just al that timc a turbo-clectrical boal—also a
huge ocean-going vesscl-—was passing through the ca-
nal on ils way from Leningrad to the sca. The ships
were approaching cach uther on parallel lines. Sudden-
Iy, when only a short distance apart, the Vioraya Pyali-
letka stopped responding to the rudder, and, in the jar-
gon of the sailors, yawed sharply 1o the left. One of the
ships secemed sure to be rammed. But owing to the ex-
perience of both skippers they manoeuvred their craft
out of that peril. While neither boal was rammed their
sides collided, causing damage to the planking and in-
side cquipment. Both ships had 1o be sent {o the drydock
for costly repairs. The loss amounled to hundreds of
thousands of rubles and the vessels lay tied up for a
considerable length of time.

An investigation was made. It cstablished that ac-
cording to the rules for navigating in the waters of the
Leningrad port the velocity of vessels must nol exceed
seven knots in the canal. The technical experts found
that the main cause ol the accident was the excessive
speed (nine knots) of Capiain Nikonov’s boat in the
canal. They stated that this made the body of the ship
squeeze out waler with great force, and that when this
water struck the canal wall a hydraulic column was
formed between this wall and the vessel's side. They
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claimed that this column flung the ship back into the
middle of the canal. Thus a causal connecltion was
shown {o have existed between the excessive speed and
the accident that occurred. As for the pilot’s sugges-
tion—to proceed at nine knols—il must be borne in mind
that a pilot, according {o marine law, is only an
adviser; il is the captain who decides and is respon-
sible for the consequences. These were the objective
conditions on the basis ol which Nikonov was pros-
ccuted.

A highly qualified specialist, well acquainted with the
rules of navigalion, who had been in almost all the
ports of the world, Captlain Nikonov was of the opinion
that in this particular case he would be able {o defend
himself successfully. But he was disappointed in his
hopes. The Ballic Basin Admirally Court sentenced him
to deprivation ol liberty. Stunned by this sentence but
still considering himsell innocent he related the facts
of his casce and slaled his position {o one of the authors
of this book, the lawyer Y. B. Zaitsev.

The stand {aken by Nikonov, fully shared and sup-
ported by his lawyer, came down 1o the following. There
was no theorclical foundation for the finding of the
experts that the hydraulic column was the result of an
inconsiderable cxcess of specd. The cause of the acci-
dent must be sought clsewhere. As was well known to
Nikonov three other captains had at various times also
suddenly lost control of their ships at the same spot.
This gave rise to the supposition that there must be a
shoal at the site where the Vioraya Pyatiletka had
ceased to obey the rudder and that the water was not
of the guaranteed depth.

The special lilerature on the subject which the clicnt
collected and his lawyer tarefully studied corroborated
the hollowness of the hydraulic column theory under
the conditions of the case in question. The Port Author-
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ity upon the request of the legal consultation cffice
furnished copies of the reports which had been made
by the captains who had lost control of their ships at
the same location without visible cause. The reports
had suggesled shoals, below-standard depth of water,
but the Porl Authorily did nothing about it, made no
hydrographic measurements of the canal bottom.

These weighly circumstances, which the lower court
failed to take cognizance of, gave the cvents an entirely
different complexion. They were made use of in the cas-
sational complaint, to which the reports were attached
as exhibits.

The complaint, which contained references to perti-
nent special literature, upset the hydraulic column theory
propounded by the experts and demonstrated that the
accident happened as the result of the ship’s prow hit-
ting a shoal, so that she stopped responding to the
rudder, and not as the result of the higher speed at
which the ship of the accused passed through the canal.

The appellant petitioned in substance that the judg-
ment be annulled and the case sent back for further
investigation, during which hydrographic measurements
should be made of the canal bottom at the site of the
accident and that it should be cstablished whether the
guarantced depth was maintained there. ‘At the same
time the defence requestfed the Supreme Court of the
U.S.S.R., to which the case was taken, to verify, through
a new compelent commission of technical experts,
whether the hydraulic column theory was sound.

The Supreme Court fully concurred in the opinion
of the defence. It nullified the judgment and sent the
case back for further invesligation. In that stage the
new experts rejected the hydraulic column theory, the
water at the place of the accident was found to be
insufficiently deep and a shoal was discovered there.
Thus they completely confirmed the supposition ad-
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vanced as to the cause of the loss of control of the V7o-
raya Pyaliletka, which brought about the accident. The
case against Nikonov was dropped and criminal pro-
ceedings were instituled against the port officials who
did not take the necessary mecasurcs in duc time.

... Engineer Fokin, in the employ of a Moscow re-
scarch institule, had been attending {o some business
in Leningrad together with a young fellow-employee
named Sukhov. When the job was finished they pre-
pared to return {o Moscow in Fokin's car. They planned
to leave very early the next day in order to be back
by noon. At about three in the morning the two friends
checked out of Holel Europe and took their seats in
the car, Fokin al the wheel and Sukhov at his side.
When they came out of the Nevsky Prospect the vehicle
turned into the wide and straight Ligovskaya Street.

The sireel was well lit. Fokin drove at a moderate
speed—thirty kilometres an hour—in the direction of
the Moscow Highway.

Without changing dircction or speed, at the crossing
where the highway is intersected by a passage lcading
{o the Circuit Canal, the car suddenly found itself ditched
in the canal. The resistance of the water consider-
ably cushioned the shock, and the car almost smoothly
sank to the bottom. When he came to after this unex-
pected experience, Fokin, a good swimmer, managed
to scramble out of the car through the broken pane of
one of the side windows and {o reach the surface. But
his young companion, who, according to Fokin, was
asleep when the car tumbled, could not get his bearings
on waking up. Al any rate he remained inside. Fokin
dived several times in a frantic effort to cxtricate his
friend, and as the water was low at that spot he might.
have succeeded but for the fact that he could not open
the door, which had jammed. Overwhelmed by the dis-
aster and losing strength he made his way to the shore
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and rushed into a fire-house near by. It took several
minutes for the fireman on duty to understand from
his incoherent tale what the matter was. Then he called
several other firemen and the group rushed to the scene
of the accident, but too late to save Sukhov's life. The
post-mortem showed no bodily injuries. He died of as-
phyxiation.

An investigation was set on foot. The expert testi-
mony, procured through the Traffic Regulation Depart-
ment, charged Fokin with criminal negligence, namely,
driving his car at night at a speed not safe for traffic,
in consequence of which he did not nolice the passage
to the canal. An indictment was found against him. At
this stage of the proceedings he went {o the lawyer
Y. B. Zaitsev to ask for legal aid.

Repeated visits to the scene of the disaster and the
study of special literature on the subject put the lawyer
on the right track. They enabled him to get a correct
picture of what happened and choose the proper posi-
fion to assume.

It came 1o light that al the crossing of lLigovskava
Street and the Circuit Canal a sudden and serious
danger awailed drivers. The street, whose width was
14 metres at that spot, directly led o the narrow Novo-
Kamenny Bridge, only four metres wide. As a result
three-fourths of the width of the roadway was inter-
sccted at right angles by the canal, which at the time
of the accident was not fenced off. The embankment of
the canal had no sidewalk there. The five-metre cxcess
of roadway on cach side of the street came to an abrupt
stop and dropped almost perpendicularly to the canal.
It must be added that the surface of the road was six-
eight metres above water-level. There was no light at
the time to warn drivers of the danger.

A perusal of special literature on traffic regulations
revealed that approaches to permanent bridges must be
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built in a way to ensure traffic safety without restric-
tion of speed. For that purpose bridges should be pro-
vided with some kind of fencing to protect traffic.
Moreover, traffic rules require that the fencing be clearly
visible at night. Lastly, on approaching the cross-
ing the international signal “Danger Ahead” should
have been prominently displayed and Iit up at night-
time.

With all this as its slarting point the defence ar-
rived at the conclusion that the crossing was improperly
constructed and lighted, and that this was the sole
cause of the accident. Hence no official of the Street
Traffic Regulation Department could function as an
expert in this case because it was exactly that depart-
ment which was responsible for the proper lighting of
streets to prevent road accidents.

The defence furthermore considered as unsubstan-
tiated the charge that Fokin drove at a speed that made
traffic unsafe. It was established that at the time of
the accident visibility was 100 metres. At Fokin’s speed
the brakes could stop the car in less than 24 metres,
i.e.,, less than one-fourth of the visible distance. This
amply ensured safe traffic with regard to objects lying
on the surface of the road.

To fortily its position the defence, by way of pre-
trial preparation, petitioned the court to summon com-
petent experts not connccted with the Traffic Depart-
meni, so that their findings would be completely un-
biassed. The court, however, refused this request. Coun-
sel for the defence then asked the Central Automobile
and Motorcycle Association in Moscow, to which most
sports aulomobilists and motorcyelists of the Soviet
Union belong, to investigate the causes of the accident.
A commission of three specialists was formed. It in-
vestigated all the circumstances of the case and its
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findings fully upheld the defence. The findings, as well
as the calculations and photographs of the scene of
the accident, were sent to the court and attached to
the record. The lawyer likewise filed affidavits which
averred that at that very crossing two other automo-
bhiles had come to griefl on the passage to the canal. Fi-
nally, the defence pul in evidence a statement attesting
fo the fact that it was only after the accident to Fo-
kin’s car that the canal passage was fenced and the whole
place made safe for street traffic.

On the basis of these facts the lawyer again peti-
tioned the court {o appoint rew, unbiassed experts but
was again turned down. The court accepted the findings
of the expert in the employ of the Traffic Department,
adjudged Fokin guilty and sentenced him to depriva-
tion of liberty.

The findings of the commission of specialists, made
part of the record of the case, while not having the
evidentiary value of the findings of forensic experts,
were nevertheless under the law of serious probative
force. They served as the mainstay ol the defence’s cas-
sational complaint. The Cassational Collegium of the
Leningrad City Court agreed with the arguments of
defending counsel, recognized the inability of Traffic
Department employees to sit as experts in this case,
annulled the judgment and ordered a new trial with
new and impartial experts. '

However, the amnesty of March 27, 1953, according
to the terms of which cases of this category were
to be discontinued irrespective of the procedural stage
they were in, terminated this criminal action.

... Olga Kartashova was charged with the deliberate
murder of her husband Nikolai.

At first glance the case looked hopeless. The tragic
cnd did not come wholly unexpected to the testifying
neighbours who knew the externals of the life led by
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the Kartashov family. They all noticed of late that
sirange, ominous changes had taken place in the relations
between the husband and wife. While formerly Nikolai
had always been of a cheerful disposition he suddenly
became sad and gloomy. Olga, who had been an affable,
sociable young woman, became {aciturn, pensive, ab-
sen{-minded. No one ever saw this married couple to-
gether any more, and they had been so inseparable.
Some were of the opinion that they no longer even
talked to each other. On the other hand mufifled sounds
of violent quarrels, of a woman's weeping and of vicious
shouting came to the ears of the neighbours with in-
creasing frequency.

But on the morning in question everything was
quiet. Suddenly there was the report of a shot and
the thud of a fallen body.... Neighbours rushed into
the room and saw Kartashov, a handsome man of
enormous growth and athletic build, lying prostrate
on a carpet in a pool of blood. There was a revolver
near him, also on the floor. His wife was on her knees,
bent over the corpse. She raised her head to face the
persons entering the room and distinctly uttered sever-
al times the words:

“It was I who killed him.”

There was no one else in the room except a two-
year-old child.

Kartashov, who was placed in a hospital in an un-
conscious condition, came to for a short time, muttered
a few incoherent words and died the same day with-
out having been interrogated....

At her very first interrogation his wife Olga repudiat-
ed her statement that she had killed her husband. She
testified that she did not remember whal she had done
and said the first few minutes after the unfortunate
event. She declared that she had not killed her husband
but that on the contrary had tried to prevent him
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from committing suicide by grasping his hand, that
he, however, was much stronger than she and pulled
the trigger.... She related that of late a great change
in mood had come over her hushand. His usual seli-
salisfied air, his gay and rather boastful self-assurance
had been superseded by a sullen, depresscd, embittered
state of mind. He told her people were making things
very unpleasant for him, that he had many cnemies,
was not being understood, not appreciated, that peo-
ple were jealous of him and baited him. As always, he
did not confide any dectails 1o her and she did not
take il all seriously. During the short time they had
lived together she had alrcady become convinced that
her husband liked to exaggerate, show off, flatter him-
sell, brag. throw dust in people’s cyes. She told
him 1ihis siraight to his face, calling hin a poseur,
an actor, a braggart. This used {o bring on violent
scenes.

The last few days he suddenly slarted to talk sui-
cide, threatening {o “seitle accounts with his encmies”
before. But in this {oo she at first saw only a new
affectation, thought he was only posing. She did not
imagine he had any serious reasons to end his life. ...
When he came home in the evening belore the tragedy
he pulled a revolver out of his pocket and proposed to
shoot her first and then himself. She in reply merely
pointed to their sleeping child. But on the morning of
the following day he renewed this kind of talk and,
slanding on the carpet beside her bed, he pointed the
weapon at his breast. She now became really fright-
ened, jumped up and seized his arm, but his strength
exceeded hers and he shot.... .

The crime investigators gave no credence to her
story. They considered this testimony a belated repu-
diation, after refleclion, of her original unintentional con-
fession made in the presence of numerous witnesses,
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particularly since that confession had been corroborat-
ed by the circumstances.

The examination of the body and clothes of the de-
ceased showed that the bullet had entered the left side
of the chest in the region of the heart and had left to
the right of the spine in the region of the right shoul-
der-blade. Both apertures were on the same level. The
experts found that the shot was fired point-blank, and
in view of the location of the apertures and the dirce-
tion of the wound canal it could nol have been fired
by the deceased himsell.

The chain of circumsiantial cvidence against Olga
Kartashova was complete. The only thing not clari-
fied was the motive of the crime. But the preliminary
investigation filled in this gap. It found out that Olga’s
first husband, who it was believed had perished in the
war, turned out to be alive, had recently returned and
had met Olga several times.

The invesligation considered its job done. The accused,
in its opinion, killed her sccond hushband because
he was an impediment to the resumption of her first
marriage. That was the charge preferred against her
in court.

The wife did not deny her meetings with her first
husband. Yes, he had made a scarch for her and they
saw each other. He really did ask her to resume her
former relations with him. But she had already start-
ed out on a new life and there was the child she had
by her second husband. She delerminedly rcjected all
his importunilies and for that reason he soon left the
town.

The investigating authoritics did not believe this
story either, especially becausc it was no longer possi-
ble to verify Kartashova’s tlestimony; for soon after
his departure her first husband fell ill and already dur-
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ing the investigation news of his death had been re-
ceived.

This was the point at which the first long talk in
prison between the defence counsel L. A. Vetvinsky and
his client started. She was dead against a renewal of
their marital relations. They were over for good. There
was no resuming them. She rejected thal idea at once.
How could this be substantiated?... No, nobody knew
about their meetings, nobody heard their conversations.
She did not confide this affair to anyone. On the contrary,
she tried {o hide the return of her first husband from
everyone. She did not want any publicity, idle gossip,
complications. Was there really not a scrap of evi-
dence left of these talks? No letters, notes? And then
Olga recalled that there had been a leller from him
about the time he left. She had not replied to it and
therefore had forgotten all about il. Where was it? It
had borne the address of her mother and it was at her
mother’s that she read it. Perhaps it was still there,
somewhere in the chesl of drawers or in a casket
for needlework?

The letter was found. No doubi remained now as to
the frame of mind in which its author departed from
his former wile.

The motive for murder, which the investigation had
so painstakingly dug up, ceased to exist. In its place
a motive for suicide came into the limelight and was
thoroughly investigated.

Really, why had Kartashov’s Irame of mind changed
so sharply of late? What had happened to him? Could
not something be found out about that at his place of
work? His wife never learned any details about the job
he held, and one could not get anything sensible out
of her on the subject. The investigator, who was cap-
tivated by his “irrefutable” theory that Olga had delib-
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erately murdered her second husband, paid no atten-
tion to this aspect of the case.

Unpleasant incidents at his place ol work were spo-
ken of not only by her at the preliminary investigation.
There was also the testimony of the hospital attendant,
the only person at the bedside of Kartashov during
the few moments that he suddenly regained conscious-
ness before dying and tried to say something. The rec-
ord stated drily: “He mumbled a few incoherent words,
then he again lost consciousness and died soon
after.”

What were these words? Let the witness try hard
to remember. 1t does not matter if they are unconnect-
ed. The witness strained her memory, then said irreso-
lutely: “There were but a few words. It sounded like
‘myself to blamne... did it myself ... much unpleasant-
ness....'” ,

Again unplcasantness! What actually had occurred
at Kartashov’s place of work? To find out the lawyer
asked that some of Kartashov’'s co-workers be sum-
moned for examination. After the questioning it became
necessary {o demand official information and docu-
ments.

Gradually a very disagreeable side of the life of the
deceased unfolded itself. It transpired that a precipi-
tous change for the worse had set in in the career of this
hitherto so prosperous man. He was hit by a whole
string of mishaps. He was proved guilly of abuse of
his official authority, of imposture, of having claimed
honorary titles and credit for meritorious acts he never
performed. On the day before he died he was removed
from his position.

Thus motives for suicide were gradually brought to
light. .

However, the experts said that the shot could not
have been fired by him! Could it have been fired by her?
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Everyone could sce she was an attractive, well-buill
woman of moderate height. And he? They say he was
very tall and of athletic physique. Hence experts must
be called to compare his and her height, the aperture
of entry and of cxit of the bullet, the direction of the
bullet’s path. Unfortunalely neither the record of the
examination of the corpse nor the original expert testi-
mony gave the height of the deceased. What now?
Would the body have to be exhumed? The court of
course would not oppose that.

Then it occurred 1o the deience 1o ascerlain whether
he had latterly been at a sanatorium, for the medical
data furnished with each pass to a sanatorium always
contain the patient’s anthropometric mcasurements,
including the exacl heighl. As was learned, he and
his wile had been together that very year at Kislo-
vodsk.

Thus the court was furnished direct proof of his
height. The delence now demanded that the widow's
height be measured. This done the experts admitied
that standing on the floor Olga could not by any man-
ner of means have shot her husband in the breast at
the level of the heart, producing a horizontal wound
path. The path would have had to be inclined upward.

The prosccution’s supposition that the murder might
have been perpetrated while Kartashov was sitting and
the accused approached him from the side was casily
refuled by the position of the body after its fall and
the likewise horizontal direction of the wound path.
In that case the bullet would also have traced an in-
clined path, but here downwards.

So who did fire the shot? The experts claimed that it
was not the deccased, because the aperture of entry
was on the left side, almost in the armpit, and the de-
ceased was not left-handed. Even if he was not left-
handed, what if he held the pistol in the left hand all
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the same? And the experts agreed that he could have
fired that shot himself with the left hand.

Thus these seeming proofs of guilt were turned into
cogent proofs of the opposite. The accused had no rea-
son to commit murder whereas the deceased had a rea-
son to commit suicide. It was impossible for the ac-
cused to have fired that shot but Kartashov could have,
with his left hand.

If that was the casc why did Olga assert so persistent-
ly over the body of her husband that she had done the
killing?

“Precisely because she did not kill him,” replied the
lawyer in his specech for the defence. “She put the whole
blame upon herself and with these words meant to pun-
ish herself for her lack of consideration for him, for
not having believed his complaints and threats, for not
having comforted him in his troubles, for nol having
{aken away and hidden the weapon.”

On the whole the court upheld the arguments of the
defence. It found that, as the defence claimed, Olga
Kartashova had no intent to kill her husband but that
contrariwise his intention of ending his life by com-
mitting suicide became constantly more firm. At the
same time the court found that when the tragic ending
came, Kartashov’s intention had not yet fully matured.
By pointing the pistol with his left hand at his breast
he only meant to frightcn his wife, arouse her sym-
pathy. But she took his intention seriously and grasped
his hand to prevent the suicide. It was this grasping
of his hand that caused the accidental shot. In other
words the court found her guilty of homicide (man-
slaughter) caused by negligence and therefore sen-
tenced her to one year’s correctional labour.

Being of the opinion that there was no corpus delicti
in Kartashova’s actions, the lawyer filed a cassational
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complaint, in support of which he stated at the appellate
hearing:

“ .. Absence of a corpus dclicti in Kartashova’s ac-
tions is established with perfect obviousness by all the
circumstances of the case which the court itself recog-
nized in its verdict. The court held that Nikolai Karia-
shov, who had as yet no final intention to shoot himself
but who wanted to scare his wife—held the pistol in his
lefl hand, pointing il at his breast; that his wife, the ac-
cused Olga Kartashova, took her husband’s threat seri-
ously and thought he really wanted lo commit suicide.
Wanting {o prevent her husband from killing himsell, she
rushed toward him and grabbed his hand, after which
there was the report of the shot which caused his death.

“The court thus held that the accused seized her hus-
band’s hand, first, because she really thought he wanted
to shoot himself and, secondly, because she wanied to
prevent this. It was this action of hers that the court re-
garded as ‘criminal negligence,” for which she was sen-
tenced. The legal erronecusness and inadmissibility in
principle of posing the question in this way are perfect-
ly clear. What we get is this: thal a move madc in re-
sponse to a desire to save someone from death is held
to be criminal, that the natural urge of a wife to fore-
stall the suicide of her husband is punished as a crime.
From this it would follow that people who see death
threatening anyone should not interfere, for if their at-
tempt to prevent death is unsuccessiul they are theni-
selves liable to criminal prosecution. Should Olga real-
ly not have interfered, but sat there immobile until the
shot rang out? Can the fact that she rushed to her hus-
band and grasped his hand be really construed as a
?ociglly dangerous action that amounts to a corpus de-
icti

“If that were so one would have to consider it socially
dangerous (a crimel), for instance, for someone to
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{hrow himself into the water to save a drowning man, if
by a clummsy movement he pushes or hits him and there-
by hastens his death. Here too one might reason that
perhaps the drowning man would have managed {o save
himself had not the ili-starred attempt to succour him
led to his death. However, an attempt to save human
life ought not under any circumslances be considered
criminal negligence, because the saver cannot and is
not supposed to foresec that his intervention may cause
death.

“The court considered that Kartashova was negli-
gent in that she did not [oresce what she should have
foreseen, namely, that her intervention would cause a
shot to go ofl. Yet what she could and should have fore-
seen was Lhe very opposite of this.

“She believed-—as the court itsell admitted—thatl her
husband would really shoot himsecll. And therefore she
not only could not and nced not bave fToreseen that the
shot would be the result of her intervention, but on the
contrary she could and must have believed that by her
intervention she might perhaps prevent her husband’s
death, which would otherwise be inevitable.

“Conscquently, the result ol her action was wholly
unforeseeable and therefore there not only was no crimi-
nal intent—which the court itself admits—but also no
criminal negligence. The shol and the ensuing death,
under circumstances which the court itsell established,
were the result of an accident, for which no one can
be held responsible, or of Kartashov’s real and persist-
ent desire {o put an end to his life which he succeed-
ed in doing despile his wife’s efforts to prevent
this....”

The complaint of the defence was upheld, the judg-
ment annulled, and the case nol prossed.

As a general rule criminal cases are heard in the So-
viet Union by courts at only two levels: first, by a court
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of original jurisdiction, which examines the case in full,
and second, by a court of cassational jurisdiction. Soviet
law also provides for the review of judgments, findings
and decisions of court by way ol supervision. But this
is cxceptional in its nature.

The review of cases by way of supervision is a func-
tion cxercised by the Supreme Court of the U.S.S.R. (in
a special group of questions discussed above), the Su-
preme Courts ol the Union Republics and the presidiums
of the Regional, Territorial and City Courts, as well as of
the courts of Autonomous Regions and National Areas.
The review of decisions by this method occurs only
in response to protests from the persons authorized
by the law: the Chairman of the Supreme Court of the
U.S.S.R,, the chairmen of the Supreme Courts of the
Union Republics, the chairmen of Territorial, Regiona!
and Cily Courts, and of the courts of Autonomous
Regions and Nalional Areas, and also their deputics,
the Procurator General of the U.S.S.R. and the proc-
uratlors of the Union Republics, territories, regions,
Autonomous Regions and Nalional Areas and also
their deputies.

The appeal of the accused, his counsel for the de-
fence or the plaintif can constitute the grounds for
such a prolest.

The supervisor's review of seniences and decisions
of the court which have become legally operative on
the basis of the Fundamental Principles of Criminal
Procedure 1akes place on the same grounds as the ap-
peal already mentioned.

As a result of the supervisory hearing, the court can
reject the protest, quash the sentence and all subse-
quent decisions and terminate the case or relurn it for
further investigation or re-hearing, quash the decision
of the hearing on appeal and also subsequent decisions
(if any) and hand the case on for a re-hearing of the
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appeal, quash the decision 1aken at the supervisory
hearing and leave in force, with or without change, the
sentence of the court and the decision of the hearing
on appeal, and make changes in the sentence or deci-
sion of the court.

We sce, therelare, that the supervisory instance has
wide powers and opportunities to eliminate cases of
violalions of socialist legalily and lo protect the rights
of citizens guaraniced by the Jaw. From this point of
view it is necessary to note that according to the Funda-
mental Principles ol Criminal Procedure the court at a
supervisory hearing may alleviate the punishment or
apply the law regarding a less serious offence, but has
no right to increase the punishment or apply the law
regarding a more scrious offence. At the same lime the
quashing al this stage of a sentence or decision on the
grounds of the lenicncy of the punishmcnt or the need
to apply the law regarding a more serious offence and
also of an acquittal or a decision {o discontinuc a case
is permissible only within a year ol it becoming legally
effective.

The court when conducting a supervisory hearing
can when necessary summon the accused.

As is clear from all this, the limits for the review of
sentences through apperl and supervisory hearing are
in the main analogical. Thercfore all that has been
said about the drawing up by the defence of appeals
also applies {o appeals for supervisory hearings. Bul
in so far as supervisory hearings take place only fol-
lowing protests, the appcal must take the form of
demanding the casc from the appropriale court and
of a protest based on the appeal submitted.

In accordance with the law, the Procurator General
of the U.S.S.R,, the Chairman of the Supreme Court
of the U.S.S.R., their deputics, the Chief Military Pro-
curator and the Chairman of the Military Collegium
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of the Supreme Court of the U.S.S.R. have in accord-
ance with their powers the right to suspend the sen-
{ences and decisions of any court of the U.S.S.R. and
the Unien and Autonomous Republics which forms the
subject of a supervisory appeal. The same right with
regard {o senlences and decisions of courts of a Union
Republic and Autonomous Republics forming part of
it is exercised by the Procurator and the Chairman of
the Supreme Court of the Union Republic. Therefore,
where necessary the lawyer may in his appeal ask for
the suspension ol the senfence relaling, for example,
te detention or confiscation of property.

The lawyer Las the right personally to hand the
complaint that he has drawn up to the procurator or
the chairman of the appropriate court, setting out
the substance of the case and showing the need for a
revision of the sentence or decision.

et us cile an instance of the work of the defence at
this stage of the criminal procedure.

A Leningrad People’s Court was hearing the case oi
a cerfain Serov, charged with rape. He was defended by
I. Goldstein.

The main testimony was given by the alleged victim
of the crime, Kuptsova. It contained some substantial
contradictions, which made many incidents appear
highly improbable. On analysing this testimony one
was driven to the conclusion that Kuptsova voluntarily
and wantonly entered inlo intimate relations with Serov
and thal afterwards, under circumstances not estab-
lished in the case, she submitied a complaint that she
was raped in a cemelery.

The alleged victim asserted that she did not notice
how she had come to be in the cemetery to which the ac-
cused had brought her, without her consent, as she
claimed. She did not sce that she was walking among
graves and realized where she was only when the ac-
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cused began to use physical force. Incidentally, Kup-
tsova denied that before she and Serov enlered the cem-
ctery grounds they had passed through a small wick-
el situated dlongeldc a big gate that was cloeed She
explained that she had entered “by a wide street.” Last-
ly, she testified that she was in the cemelery because
Serov had brought her there on the false pretexti that
he would take her home by a short cut.

In order to get a better idea of the scene of the above
events the lawyer visited the cemetery and inspected all
the spots described in the record by the investigating
authorities. The inspeclion convinced the defence that
the depositions of the complainant were a distortion of
the actual circumstances of the case. They were of great
help in interrogating the complainant and the wit-
nesses at the trial.

Despite all the efforts of the defence the court be-
lieved Kuptsova’s testimony that it was hard for her to
orient herself in that locality, that she agreed to Serov’s
deceitful proposal and went with him {o the cemctery
in the beliel that he was taking her home and then was
raped by him. The Pcople’s Court sentenced Serov to a
long term of deprivation of liberty.

In the cassational complaint many photographs were
exhibited of the localities concerned. They proved the
falsily of Kuptsova's testimony. The cemetery gate and
the small wickel beside it, the main road along which,
according to Kuptsova, they went, the fourth road they
{ook, and lastly the place where she claimed she was
raped were all recorded dispassionately by a camera.
The cemetery management certified that the photo-
graphs corresponded to the originals. These photos were
direct evidence that it is impossible to go along the main
road and the fourth road in, the cemetery without notic-
ing the graves, crosses and monuments. Consequently
one could not possibly fail to understand where one
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was. The photos furthermore disproved her assertion
that she walked into the cemetery along a wide street,
since what was there was a closed iron gate and beside
it a narrow wicket. The cemetery management, on re-
quest by the lawyer, certified that the gate was always
closed as interment had ceased long ago.

Lastly, a plan of the localily, made on petition of the
defence, showed that there was no way through the ceme-
tery of getting to the house where Kuptsova lived.

The lawyer claimed in the cassational complaint that
Kuptsova, who had been living in the neighbourhood for
over five years, could not but know this and that there-
fore her testimony that she had agreed to go home with
Serov through the cemetery by a shorter road was not
true.

The City Court recognized all these arguments of the
defence as correct, annulled the judgment and ordered
a new trial with a new preliminary investigation. At the
new trial Serov was again found guilty. The second cas-
sational complaint of the lawyer was disallowed and the
sentence went into effect.

The defence, however, did not desist in its efforls and
demanded a review of the case by way of supervision.
The first such petilion was addressed to the Presidium
of the Leningrad City Court, but it was refused. The
Supreme Court of the Russian Soviet Federative Social-
ist Republic, however, when applied to, took a different
view of the matter. The protest of the President of the
Supreme Court was satisfied. The judgment and find-
ing of the City Court were annulled, the case was nol
prossed for lack of sufficient evidence, and Serov was
discharged. . .

The reopening of a case on discovery of new evidence
is a specific instance of review by way of supervision
and the same special procedural features obtain. The
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only difference is the following: In the usual review by
way of supervision the court verifies whether the judg-
ment is legal and supported by the evidence on record
in the case. When a case is reopened on account of new-
ly-discovered evidence, the grounds for the review are
facts that were unknown to the lower and higher court.
False testimony on which a judgment is based and
abuse of judicial power by the judges who took part in
the hearing of the case are considered by law as con-
stituting such facts.

At the same time the Fundamental Principles of
Criminal Procedure lay down that under such procedure
the review of an acquittal is permissible only within the
period laid down by the law and not later than one year
after the coming to light of new facts.

Such are the main principles governing Sovict crimi-
nal procedure, its various stages and the ways and
means employed by counsel for the defence to secure
justice for their clicnts.



Chapter Three
THE LAWYER IN CIVIL PROCEDURE

Among the cases heard in the People’s Courls, civil
suits prevail. Here the lawyer is called upon to defend
the inlerests of individuals if their righls guaranteed
by law had been violated, such as their right to person-
al property and inhcritance, rights incident to marital
and family relations, and rights under labour, housing
and copyright laws. The civil lawyer’s practice includes
also suijts for damages, particularly for the loss of ca-
pacity to work, and other cases arising out of the multi-
farious legal relations between citizens.

The preceding chapter treated of defence problems
in criminal procedure. In the present chapter, devoted
to the work of Soviel lawyers in the realm of civil pro-
cedure, we shall not dwell at length upon the norms
and rules which govern both criminal and civil
praclice.

Characteristic of them arc the lollowing important
principles: justice is administered only by a court, a
court which is collegial, in which clective independent
people’s assessors and judges subject only {o the law
take part. Trials must be open and conducled in the lan-
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guage spoken by the majority of the population of the
locality concerned. Citizens are guaranieed the right to
speak in court in their native tongue. In civil trials, like
in criminal ones, the proceedings must be contested,
oral, direct and uninterrupted, hoth parties having equal
rights.

Nevertheless there are numerous features which radi-
cally distinguish the work of the lawyer in civil from
that in criminal cases. These fealures become apparent
in many practices that mark Soviet civil procedure and
naturally leave their imprint on the forms and methods
of participation in them by the lawyers.

Thus, civil cases are governed by the principle of dis-
posability, as summarized on p. 214.

In criminal cases proceedings in the Soviel Union are
instiluled, as a rule, on the initialive of some siale or-
gan. Civil suils, on the other hand, arc usually brought
by the private party interested filing a Statement. This
is expressed in the Lalin sayings “Nemo invitus agere
cogitur” (“no one can be compelled {o sue against his
will”) and “Nemo judex sine actore”™ (“there can be no
judge without a plaintifl”).

However, in Soviel civil procedure definite exceplions
to the above proposition are made. They are necessitated
by the specific features of the socialist siate, the nature
of socialist society and the harmoenious combination of
the interests of the individual and of society. For
instance, the right to institule any civil suit in court may
also be exercised by the agencies of the Procurator's
Office. The law states directly that the Procurator’s
Office, among other public bodics, is authorized to start
proceedings. It may intervenc in any civil case alrcady
begun, at any stage of the proccedings, il this is re-
quired to protect the interests of the state and of in-
dividual persons.
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In view of the particular importance of safeguarding
the interesis of children the law provides that suits for
alimony to maintain children may be brought in court
by parents, guardians, upon information given by the
Civil Status Registry, by the procurator, by the Safe-
guarding Motherhood and Childhood agencies, guardian-
ship authorilies, irade unions and also upon the initia-
tive of the court itsclf. Any person or institution may
start procecdings for the annulment of an adoption if
the interests of the child in question demand this.

If a {rade union ascertains that the labour rights of
one of its members have been violated it may file suit
for this violation in its own right.

A court may declare any bargain invalid if it was
concluded under the influence of extreme need on obvi-
ously onerous, inequitable terms. Suit to rescind such
a bargain may be brought not only by the injured party
but also by the state bodies or social organizations con-
cerned.

The parties to a civil action usually fix themselves
the amounts they claim from their opponents. Ultra non
cognoscitur (nothing beyond that is taken cognizance
of). And the court, as a rule, should not go beyond what
the parties ask (ne ultra petita partium). The parties,
however, or their representatives may for some reason
or other ask for a smaller sum than they are entitled
to by law. In such cases the court may adjudge to the
plaintiff a bigger sum if this is warranted by the infor-
mation obtained. \

A legal action may be terminated by a peaceful
scttlement. The plaintiffi may waive any of his demands
alter suit was brought, just as the defendant may ad-
mit any or all of them, but Soviet law makes it the duty
of the court to verify whether the desires of the parties
do not run counter to the law, do not lead to a circum-
vention of the law or to an impairment of the intercsts
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of the state, or of one of the parties, or of third persons,
and whether deception, duress or misapprehension plays
any part in these deals.

One of the essential differences between the position
of the Soviet lawyer in civil procedure and his position
in criminal procedure is the way in which the principle
that cases must be contested is applied.

We already discussed above the substance of this
principle in criminal cases. There (except in private
prosecutions) the evidence is obtained and presented to
the court by the agencies conducting the investigation.
On proceeding to hear a criminal case the court already
has at its disposal collected material crowned by the
indictment. When pronouncing sentence il has no right
to go beyond the accusation presented by the investigat-
ing authorities. The lawyer enters into the case when
it has already assumed definite shape, namely, when the
indictment has been found. When he comes to the tria!
in a criminal matter he is already acquainted with the
materials, knows the extent of the accusation preferrcd
against his client and is aware of the concrete evidence
the procurator will use. The lawyer who has carefully
prepared his case ought to meet with nothing quite
unexpected.

But in civil cases the proofs for and againsi the is-
sues involved are presented in the main by the contend-
ing parties themselves. The law requires {hat each side
prove the facts on which it relics as the basis of its
demands and refutations. Here the lawyer comes {o the
trial with mo assurance that no new malerial will be
put in evidence in addition o the old matcrial, as new
evidence may be offered by cither party at any stage
of the trial. The situation is complicated still more by
the plaintifi’s right to change during the trial the amount
sued for and may formulate anew the legal basis on
which he stands. Furthermore, while a civil suit is being
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heard new parties with independent claims may be al-
lowed to join in the proceedings and counterclaims may
be made even on the very day of the court sitling.

It goes withoul saying that these specific features
of civil procedure may often bring about most unexpect-
ed situations. To handle these successfully requires not
only superior know-how and conversance with the norms
of material and procedural law, but swilt orientation
and proper usc of one’s knowledge.

Thus the law offers the parties lo a civil suit exten-
sive opportunities to prove facts. It calls upon the par-
ties fo exercise independeni initiative in this respect. In
striving to establish the cxact truth, Soviet law makes
it the duly of the court to exert every effort to ascer-
tain the rcal rights and relations between the parties.
This means that the court not only has the right but is
duty-bound to display initiative itself in obtaining evi-
dence. If the evidence submitled by the parties is in-
sufficient the court may ordcr them to present addmanal
evidence,

It not infrequenlly hdppcns that a pldlﬂtlﬁ who is
endeavouring to obtain satisfaction of his just demands
finds it impossible to furnish exhaustive proof of his con-
tentions to the courl. This does nol at all mean that the
suit will be rejeeted. In such a case the court will of
its own accord {ake ihe necessary measures to arrive
at the truth,

A contested 1irial, at which the evidence is in the
miain supplied to the court by the contending sides them-
selves, places greal responsibility upon the advocates.

Let us quote the example cited in The Lawyer in
Soviet Civil Procedure, a book written by B. S. Antimo-
nov and S. L. Gerson.*

* This book, very instructive for young lawyers, was highly
appraised in Soviel legal circles. By permission of the authors we
shall reproduce some of the examples it gives.
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“M., insane, was received by a psychialric hospital
in a statc of serious depression and assigned to the care
of Dr. U. Relatives warned the physician that the pa-
tient had repeatedly attempted suicide in fits of psycho-
pathic melancholy and therefore required special super-
vision. Soon alterwards the patient hanged himself in
the hospital. Criminal proceedings were instituted
against Dr. U. under Arficle 111 of the Criminal Code
[for criminal negligenee, malfeasance and omissions--the
wuthors] which the investigating authorities nol prossed
in accordance with Paragraph a of Article 204 and Par-
agraph b, Article 4 of the Criminal Proccdure Code
[Us actions did not constitute a crime—tie authorsy.

“Thereafter the wife of the dececased brought suit on
her own behali and on behalf of her minor daughter
against Dr. U. for damages caused by the family pro-
vider’s death, claimed to have been the fauli ol the defend-
ant. On pelition of the plaintifi’s lawyer a commission
of medical experts was appointed. It included promi-
nent psychiatrists and morbid anatomists. The experts
handed in their findings at the beginning of the hearing.
They were unfavourable to the defendant. The forensic
experts declared that U. did not take all measures a
psychiatrist was obligci to take with regard to a patient
like M. The defendant’s lawyer had not confined him-
self to studying the materials of the civil case. Ie also
dug into the materials of the criminal case, which con-
tained the case history and the minutes of the post-mor-
tem examination of M.’s body. At the’sitling of the court
this lawyer, who was sufficiently versed in psychiatry
and forensic medicine, put only one question to the ex-
perts: is it possible to judge by these psychiatrical and
morbid-anatomic data (i.e., by the case history and the
post-mortem minutes) how probable it was that M.
would recover and return fo work? The experts an-



swered unanimously that the patient was in the last stage
of an incurable disease (artheriosclerotic psychosis),
that the disease had incapacitated him from work, that
in that state he might continue to live another two or
three months after which complete disintegration and
death were inevitable. It was their :.unanimous opinion
that restoration, even partial, of capacity to work was
out of the question.

“The plaintiff was nonsunted The court pointed out
in its decision that the physician was guilty of a number
of derelictions, which made the patient’s suicide pos-
sible; but his death did not cause the plaintiff any dam-
age, for M. had long ceased to be the family’s bread-
winner and could mever again have become such even
if the suicide had been prevented.”

The quoted example shows how in a difficult situ-
ation, when facing unexpected and extremely unfavour-
able findings of experts, counsel was able to occupy a
correct legal position. This was possible because of his
creative approach to the study of the materials. ITe did
not confine himself to the civil aspect of the case but
dug deeply inlo the criminal proceedings.

Let us take one more illusiration from the same book.
It shows what results can be achieved by a lawyer
thoroughly versed in the norms of material law and
able to make full use of them.

...The inheritance left upon the death of the intes-
late scientific worker K. comprised a considerable sum
in author’s fees, due to the deceased by a certain insti-
tute. The heirs were: 1) the elder son of the deceased,
2) four minor grandchildren (the children of the sccond
son, who died before the intestate) and 3) the aged
mother. The functioning notary entrusted the safeguard-
ing of the decedent estate and its administration to
the elder son. Two years elapsed since the administra-
tion began, but the institute kept putting off the pay-
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ment of the fees. The mother of the intestate and the
guardians of his grandchildren then sued the institute
for the money. A certain T., a scientific worker at
the institute, who had formerly worked under the
direction of the deceased author, appeared at the trial
and declared in his Statement that he was suing
independently. He averred that he had assisted K.
in his work (had systematized the material, had made
the necessary calculations, drawn up tables, etc.).
He claimed he had done more than half of the work
which the manuscript required, and that K. had prom-
ised him half of the author’s fees. In support of his suit
he submitted in evidence the rough drafts of K.'s works
and called some witnesses.

When asked by counsel for the plaintifis whether he
had claimed the amount in question from anyone, T.
replied that before the six-month period within which
claims could be filed had expired, he had made a wriiten
demand upon the trustec of the decedent’s estate, K.’s
‘elder son, and produced the document atlesling to the
reccipt of the Statement.

It was quite obvious that T., who intervened in the
suit, had cntered into a nefarious agreement with K.'s
elder son. The court asked the lawyer retained by the
plaintifis whether he necded a postponement of the case
{o prepare his answer to T.’s newly-filed claim, but
counsel replied in the negative. Going into the sub-
stance of his suit (against the institute) the lawyer
stated in explanation of it:

“As for the independent suits of third persons, I do
not think I need take any exception to them in sub-
stance although they are constructed artificially and
their obvious aim is to get possession of the author's
fees. I shall merely point out that according to the dic-
tum of the Presidium of the Supreme Court of the Rus-
sian Federation of July 2, 1928, a creditor’s claim
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agaist a decedent’s estate is considered presented in
time [i.e., within six months from the beginning of the
administration of the estate—the authors] if it is filed
with a notary, a financial agency or court. But if it is
presented by the creditor to one of the heirs, though he
is in full accord with the creditor, it does not stop the
allowed time from running.”

The third person’s claim was disallowed.

The instances cited show what unpleasant surprises
may arise for litigants on account of the procedure
that must be followed in presenting proofs in civil cases
and how well prepared a lawyer must be for such sur-
prises.

With regard to witnesses too, civil procedure has its
definite, specific rules. Whereas in a criminal trial wit-
nesses cannot be objected to, wilnesses in civil cases
may be barred for reasons set forth in the law. “In the
event that one party to a suit declares that a witness is
interested in its outcome or if special relations exist be-.
tween a witness and a party, the court may refuse to
allow the witness to testify.”

But a high-rate lawyer will never abuse his right to
object to a witness. Practice has shown that at times
even when there is ample ground for an objection it is
preferable to let him be interrogated, as this may de-
prive the other side of an important ground for cassation,
The calling of such a witness is sometimes even very
useful to establish the truth. Desirous of being of maxi-
mum service to the side that called him because of the
special relations between them, such a witness’s testi-
mony will often run counter to other facts firmly estab-
lished in the case. In the end the court comes to see
clearly the kind of truth this witness is peddling, so that
the opponent and his shady methods are soon frowned
down upon by the court.
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The hearing of the case in the lower court, the court
of first instance, takes place in four stages: the prepar-
atory stage, the court investigation, the debate of the
parties and the handing down of the decision.

In the preparatory stage a number of essential ques-
tions are settled, particularly objections to members of
the court, the secretary and the procurator. These per-
sons, as well as witnesses, may be objected to on ac-
count of interest in the outcome of the case or special re-
lations to the opposite party. The law does not specify
what “special relations” are, leaving it to the court to de-
cide that point in each particular case. It has become the
practice to consider well founded any objection to a
judge or people’s assessor due to near relationship, by
blood or marriage, to the opposing side, which objection
may raise doubt as to his impartiality. An objection
lies to the prosecutor if he handled the case before and
subsequently the judgment was annulled. Judges whose
decisions were annulled may not participate in a second
hearing of the case.

Another question decided during the preparatory
stage is whether the case can be heard in the absence of
either party to it and of other participants. If either side
has failed {o appear and there is no proof that a sum-
mons has been properly served the court must postpone
the hearing. But if there is evidence of such service,
failure to appear will not prevent the hearing, if the
court deems this proper. If the parties fail o make an
appearance a second time, without proper cause, the
case will be nonsuited. In such cases the plaintiff has
the right to file the same suit once more unless it is
barred by the statute of limitations.

If the suit concerns the payment of alimony to chil-
dren, or to incapacitated parents or to a wife or husband,
the court may decide to have the defendant brought be-
fore it by the militia. If witnesses or experts fail {o ap-
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pear the trial is not postponed, provided the case can be
heard without them.

It is during the preparatory stage that the various
petitions of the parties are examined by the court, such
as requests to summon additional witnesses, to appoint
experts, or to demand additional evidence.

The court investigation, or the hearing proper, be-
gins with explanatory statements by both sides. After
questioning the plaintifi and the defendant the court
fixes the order in which all other evidence is to be exam-
ined, which depends upon the naturc and complexity
of the case. The testimony of witnesses who were ques-
tioned before but did not appear in court is read out.
The experts must sct forth in writing their findings on
the points submitted to them, after which the court and
the parties have the right to examine them orally. In
civil as well as in criminal cases the practice exists of
the court viewing the scene of the events with which the
suit is concerned, whenever such a visit may clarily the
issue.

The court then hears the arguments of the parties, in
which they summarize the points they brought out in the
hearing, set forth their conclusions from their analysis
of the cvidence produced and submit their views on the
application of the law and its interpretation. The plaintiff
usually speaks first, then the defendant, after which the
plaintiffi may be allowed a rejoinder. In that event the
defendant may also rejoin by virtue of the equality of
rights of both sides.

As for ethical problems that arise in civil practice, they
differ substantially in one respect from the way they are
put in criminal cases.

We pointed out above that in such cases a lawyer can-
not refuse to assume the defence of an accused on the
plea that the evidence against him is too overwhelming.
There are no hopeless criminal cases, for even the worst
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offenders benefit by what the lawyer can and must say
in their defence. But in civil practice there is such a
thing as a hopeless case. If the lawyer clearly sees that
the law is not on the side of his client and it is useless
to fight, he should make this clear to his client and may
refuse to accept the case.

Appeals for cassation in civil cases have much in com-
mon with such appeals in criminal cases, which we have
already discussed. The court of cassation does not rein-
vestigate the facts of the case. It does not re-examine
and redecide the substance of the dispute between the
parties but only verifies the legal adequacy and substan-
tiation of the lower court’s decision. The cassational tri-
bunal is not tied down to the limits of the suit, nor to the
reasons assigned in the complaint or protest. Its sole duty
is to verify the legalily and substantiation of the deci-
sion ias a whole, both with regard to the materials in the
record of the case and to supplementary materials sub-
mitted by the parties during the appeal for cassation.
The supcrior court is vested with very extensive powers.
It may affirm the decision of the lower court or annul it
entirely or partly and order :a new trial. A court of cassa-
tion which annuls a decision of a lower court may non-
suit the case when no action lies in favour of the plain-
tiff.

Below we shall examine the specific differences between
cassation in civil and in criminal cases.

An infraction of procedural law in a criminal trial
will inevitably entail a nullification of the judgment,
even if it concerns merely a matter of failure to observe
the time limit within which the indictment must be hand-
ed to the accused. But in a civil case a procedural vio-
lation involves the nullification of the lower court's
judgment only if the violation was a material mistake,
if it substantially aflected the correctness of the court’s
decision. Otherwise the cassational court confines itself
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to reproving the lower court for its violation of the
norms of procedure.

In criminal trials the cassational complaint is based
on the principle that cases must be contested and on the
right of the accused to legal defence. In civil trials the
complaining party itself institutes the action, and after
the judgment each side must decide itself whether to ac-
cept it or appeal it. In other words, here the above-men-
tioned principle of disposability applies, the principle that
not only have the parties to a civil suit the right to
dispose of it, i.e., settle or terminate it in any way they
like, but the prosecutor, the court and other public
agencies are entitled to intervene if the public interest
SO requires.

While in a criminal case, the court of cassation does
not have the right to impose a new sentence,
in a civil case the court of cassational jurisdiction
may, according to the R.S.F.S.R. Civil Procedural Code,
pass new decisions in labour cases without referring
them first to another court of first instance for a retrial.
Ukrainian law permits cassational courts to issue new
decisions in any civil action.

As in criminal, so in civil cases there is the institutions
of supervision. The procedure on reviews of civil cases
by way of supervision, the protesting of them, is analo-
gous to that of criminal cases. Hence we shall not repeat
ourselves but shall merely say that a protest may be
filed, and hence the annulment of a decision by way of
supervision may be asked for, only if there has been a
substantial violation of the law. This characterizes su-
pervision as an institution to be confined to exceptional
cases.

The rights of the supervisory tribunal are somewhat
more extensive than those of a court of cassation. For
instance, a court, acting by way of supervision, may an-
nul all prior decisions and issue a new one if all the

214



facts of the case are established and there is no neces-
sity to collect and verify this evidence once more. A
supervising court may also leave one of the lower-
court decisions in full force and effect, and nullify all
the others.

According to Soviet law, judgments by courts may, in
fact must, be re-examined when new evidence is found
showing that at the time judgment was entered certain
material facts were not known and could not have been
known to the parties to the suit or to the court. After the
rescission of the decision because of the newly-dis-
covered evidence the casc is retried by the old lower
court like any other case.

Below we shall acquaint the reader with the work of
the lawyer at the various stages of civil suits.

Cases involving personal property rights are of fre-
quent occurrence in a Soviet lawyer’s practice.

Personal property in ia socialist stale serves the pur-
pose of satisfying the material and cultural wants of the
citizenry. The use of personal property for other pur-
poses is impermissible. In a socialist state it cannot be
turned into an instrument of exploitation.

In the U.S.S.R. the protection of the personal property
of cilizens is proclaimed a constitutional principle.

In safeguarding the right to personal property Soviet
legislation offers citizens the right freely to dispose of
and enjoy the various items constituting such property.
The law sets up only two limitations: if the use made of
personal property is of such a nature as to run counter
to the interests of socialist society or if the owner of per-
sonal property uses his right to the detriment of others.

Thus Soviet law allows citizens to build or acquire
dwelling houses of one or two floors in cities or rural lo-
calities. Such builders, when united in home-building
cooperatives, may also put up multi-storey houses. In
fact this is greatly welcomed by the local Soviets of
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Working People’s Deputies, which offer extensive help to
home-builders and set aside lots for them. The only stip-
ulation is that the housing be devoted to the personal
needs of the cooperative members and be not exploited
hy letting space to outsiders. That is why the law pro-
vides in most of the Union Republics that a family (hus-
band and wife and their minor children) should not
have in their possession more than one house. In actual
practice, however, courts do not apply this limitation
when a family comes into possession of a second house
by inheritance or marriage.

The principal source of personal property is work per-
formed by citizens in some state or public organization.
A contract for the performance of work or membership
of a producers’ cooperative furnishes the legal basis for
the receipt of income. This category of sources of per-
sonal property includes the remunerations received
by authors, producers and actors for literary, theatrical,
cinema, etc., work and also remunerations for inventions,
rationalization proposals and technical improvements.

A right to personal property may iarise out of transac-
tions of purchase and sale, barter, gifts, work under con-
tract, loans and inheritances, all of which will be dis-
cussed later.

To what objects may the right to personal property
extend?

Monetary savings, dwelling houses, subsidiary
holdings, all kinds of articles of domestic economy
and of personal use, including luxury articles.

Soviet law knows two kinds of ownership by two or
more persons—joint owmnership and ownership in com-
mon. Joint ownership arises, for instance, out of the rela-
tion of husband and wife for the duration of their joint
lives. Accordingly, property acquired before the mar-
riage or inherited or received as a gift or deposits in sav-
ings banks in the name of either the husband or the wife
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are considered the personal property of one spouse only;
and so are articles of personal use or of use in their re-
spective trades or professions.

Common ownership, property owned or shared in
common, may come into existence on various legal
bases, for instance, as a result of a purchase of things
by several persons. Before the division of a decedent’s
estate the heirs are co-owners of the property it con-
sists of.

Common property may also arise out of the common
activity of several persons. Each co-owner of common
property may dispose of his share as he pleases. If the
common property cannot be apportiened in kind, a with-
drawing co-owner receives a monetary compensation.
Co-owners may, in addition to demanding a partition,
sell their share of the common property. In such event
the remaining co-owners have a priority right to buy his
share. The use and disposition of common property must
be by the general consent of all share-owners, and if
there is disagreement among them, then by the consent
of the majority of them.

The right to own personal property is guaranteed by
the norms of civil, administrative and criminal law.

The civil law provides such owner with the following
means of protection: an action for the recovery of prop-
erty in the unlawful possession of another (replevin);
an action for the removal of obstacles preventing the
owner from making use of his rights; an action for
compensation due to loss of or damage to proper-
ty; an action arising from unwarranted enrichment
brought by an owner against a person who received
his property on an inadequate legal basis. (Such an ac-
tion lies when replevin is impossible because the things
to be replevied have already been used up.)

The criminal law severely punishes any violation of
the personal property rights of citizens, be it through
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theft, robbery, extortion, swindling, embezzlement, re-
ceiving stolen or otherwise illegally acquired goods or
the decliberate destruction or damaging of personal
property.

Punishable infringements upon the proprietary rights
of authors of literary works, of musical or other works
of art, or upon the proprietary rights of inventors (pla-
giarism, counterfeiting) form a special group of such
violations. -

With the growth of the material welfare of the Soviet
pcople the right to personal property becomes an in-
creasingly important factor in their life, and the courts
must therefore never relax their vigilance to safeguard
this kind of property.

Let us adduce some examples of how the legal profes-
sion helps in litigation over personal property rights.

...In 1946 Vernikov, by a contract not certified by a
notary, purchased a house for 25,000 rubles from the
minor Pavlov, who acted through Rayevsky, his legal rep-
resentative and guardian. Written permission to sell the
house was given by the local guardianship office, which
admitted that the house had fallen into i state of dilapi-
dation as the minor owner had no means for its main-
tenance. On giving this permission the office instructed
the guardian to put the money realized into a savings
bank in the name of his ward and that it was to be paid
to him when he attained his majority.

In actual fact the house was turned over to Vernikov
at the time the transaction was made, and he lived there
together with his family. He completely repaired the
place, paid all taxes on it and made all payments called
for by the contract of sale except the last. Receipts for
these paymenis were signed by the guardian until the
seller reached the age of fourteen; thereafter by the sell-
er and the guardian. But the seller declined to receive
payment from Vernikov of the last 5,000 rubles. This
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was of the essence, as the informal agreement stipulated
that the seller was to motarize the deed of sale only after
the last payment had been made.

Since he had completely carried out all his obliga-
tions under the contract, Vernikov deposited the remain-
der of the purchase price in a bank and instituted suit.
He petitioned the court to recognize the contract of sale
as valid and to compel the seller to have it notarized. In
the Moscow Regional People’s Court where his case was
tried Vernikov did not have a lawyer. The court refused
his request on the grounds that the transaction should
have been put in formal shape and nolarized on pain of
being held invalid under the law. The court stated as an
additional reason that the guardian had not deposited
the sums he had previously received from the plaintiff in
payment for the house in a savings bank to the credit
of the ward.

At this stage Vernikov asked S. L. Gerson, a lawyer
prominent in civil matters, to protect his interests in
this difficult case.

On appeal for cassation to the Moscow Regional
Court the lawyer maintained the principle firmly rooted
in Soviet civil law that a transaction which is essential-
ly legal in whole or in considerable part is considered
valid in court even though it is a violation in form. As
for the actions of the guardian, who did not deposit the
money in a savings bank in the name of his ward, Ger-
son reasoned that this may be cause for the ward suing
his guardian but did not concern third persons, since
the law prescribes that money due to a ward under an
agreement should be paid to the guardian and not to the
ward. Besides, as has already been mentioned, as soon
as the seller was fourteen he began to sign the receipts
for the money himself in addjtion to the guardian, which
was also in compliance with the law.

On the grounds set forth by the lawyer the cassational
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tribunal annulled the decision of the People’s Court and
ordered a new trial.

By the time the case came up again, the vendor had
reached his majority. He sued Vernikov in his own name
in a counteraction to have him ejected from the house
he had purchased, adducing in his support new legal
grounds that took Vernikov and his lawyer by surprise.

The seller claimed, in the first place, that an impor-
tant part of the transaction had not been fulfilled by the
plaintiff, as he had made the last payment, about 5,000
rubles, only when the papers of the counteraction were
served on him.

In the second place, it was asserted that the agreement
of sale concluded in 1946 had undergone a novation and
been converted into a lease. In corroboration the seller
produced a document dated 1947 which stated that Ver-
nikov rents the house in dispute from the seller for threc
years, paying 3,000 rubles rent. Lastly, the seller main-
tained that although in the informal agreement of sale
the selling price of the house was set at 25,000 rubles,
the parties had in reality agreed on 65,000 rubles, and
that this could be proved by witnesses.

Counsellor Gerson, while maintaining the principal
suit instituted by Vernikov, at the same time defended
him against the counterclaim. He called the court’s at-
tention to the fact that according to the uncertified
agreement the last payment on the house was not to be
made on any specified day in the calendar but on the
happening of a certain event—the drawing up of a for-
mally notarized contract of sale. This event, however,
the seller did not allow to happen, and from that point
of view Vernikov affected the last payment sooner than
he was obliged to, as no motarized contract had been
concluded up to the day of trial.

At the same time the lawyer demonstrated that the
lease by the defendant to the plaintiff in 1947, as was
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confirmed by the relations between the parties and by
documents, was not a novation of the sales agreement
but was concluded parallel with it. The lease merely de-
termined the manner in which the house in dispute was
to be utilized until full payment had been madein accord-
ance with the contract of sale. This, he stated, followed
the proviso contained in the lease that all payments made
on account of the purchase of the house up to the time
of the execution of the lease were to retain their former
cffect. Moreover, the seller continued to accept payments
due him under the contract of sale even after the execu-
tion of the lease, which estops him from claiming any
novation. Lastly, the lawyer correctly reasoned that the
defendant’s assertion of an orally agreed purchase price
of 65,000 rubles absolutely contradicts his claim to ia no-
vation of the contract of sale and its conversion into a
lease. Besides, the defendant’s offer to prove the selling
price of the house by oral evidence is invalid, since the
sum involved is over 500 rubles and under Soviet law
such transactions must be in writing to have legal ef-
fect. The court agreed with all arguments advanced
by counsel for the plaintiff, entered judgment in his
favour on the principal action and rejected the counter-
claim.

The right to dispose of one's personal property would
be incomplete if the property of the dead did not pass
into the hands of their rightiul heirs.

Soviet law protects the right of inheritance and raises
it to the status of a constitutional principle. It ensures
the succession, after an intestate owner’s death, of his
personal property to his next of kin, to persons close to
him, and finally to juridical persons, if so stated in a
will. A decedent’s estate may include besides property
also proprietary rights, such as author’s royalties.

An inheritance may devolve by operation of law or by
will. Heirs by openation of law have the right to enter
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upon their inheritance except to the extent that that
right has been altered by will.

Heirs by operation of law are divided into three lines.
First in line are the children of the deceased, his adopted
children, the surviving spouse, incapacitated parents
and other incapacitated persons who had been depen-
dent upon the deceased for no less than a year before
his or her death. Heirs of the second line comprise able-
bodied parents. Heirs of the third line comprise brothers
and sisters of the deceased. Heirs of the second line in-
herit only if there are no heirs of the first line; and
heirs of the third line only if there are no heirs of the
first and second line. If there are no heirs at all the
property escheats to the state.

The law vests a testator with extensive rights to dis-
pose of his property. He may, for instance, leave all of
it to one of his heirs. But an exception is made here in
the interests of minor children of the testator and other
heirs unable to work. If a testator has no lawful heirs
he may bequeath all his property to anybody, even
strangers, or to juridical persons—io government or
public organizations.

There is also the right of the transmission of inher-
itances, as when the right to inherit descends from a per-
son who was in line to inherit (by operation of law or
by will) but who died before his ancestor fo that per-
son’s heirs.

Heirs are responsible to the decedent’s creditors only
to the extent of their inheritance.

Observance of the laws of inheritance is a substan-
tial element of the protection of the right of citizens to
own personal property.

An interesting case, in which problems of inheritance
and family law cross each other, is related in The Law-
yer in Soviet Civil Procedure by B. S. Antimonov and
S. L. Gerson, a book referred to above.
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“In 1947, S. petitioned a People’s Court to establish
the fact of her having been married to F., now dead. In
her Statement S. averred that she lived with F. as hus-
band and wife since 1942, but their marriage was not
registered in the lifetime of F. The object of her State-
ment was to obtain F.’s estate upon his death. S. asked
that the court summon citizenness F. as an interested
person, inasmuch as the decedent’s estate was in her
possession, terming her the ‘first wife’ of the deceased.

“The lawyer who undertook to defend the interests of
citizenness F. flatly objected to the suit on the cogent
ground that his client’s marriage had been registered
in 1922 and was mever dissolved, and he offered the
marriage certificate in evidence. Citizen F.’s cohabita-
tion with someone else could not under the circum-
stances be construed as a marriage.

“However, at the request of petitioner S., three wit-
nesses were examined in court. Each one of them span
off her story like a lesson learned by rote, using abso-
lutely identical expressions and giving identical details
in her account, which was to the effect that shortly be-
fore F. died he told them that he never got along with
his first wife; that as early as 1925, after a quarrel with
her, he was granted a divorce at the Civil Status Regis-
try; that the very next day his first wife received in his
presence the notice from the Civil Status Registry that
her marriage had been annulled; that afterwards there
had been an apparent reconciliation between F. and his
‘former, his first wife,’ but that they lived all the sub-
sequent years together without reregistering the mar-
riage that the Registry had dissolved.

“Counsel for citizenness F. apparently took no in-
terest in this unexpected evidence and merely asked
whether F. had really spoken. of a rescission of the mar-
riage in precisely 1925. The witnesses unanimously
reaffirmed their depositions. Thereupon the lawyer stated:
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*“*In China people say that lies have short legs, mean-
ing that you cannot get far with lies. This fully ap-
plies to the story told by these witnesses. It will take
them no further than the threshold of this court. They
have spoken of the well-known method of obtaining a
divorce that existed in our country until July 8, 1944.
But in 1925 this method was not yet the law of the land.
Here these liars were tripped up. For in that year, 1925,
the 1918 Code of Civil Status Acts of the Russian Fed-
eration was still in operation. In accordance with that
code divorce cases were heard not by Civil Status Regis-
tries but by people’s judges, except when both parties
agreed to the divorce. This method was in effect until
early in 1927. The deceased F. could not have obtained
a divorce in a Registry in 1925 without the consent of
his wife.’

“Upon this showing the court declined S.'s petition
and specially decreed that the witnesses be made crimi-
nally responsible for their perjured testimony.”

Let us acquaint our readers with one more interest-
ing and complicated case.

The events were ushered in by a family drama.

In Leningrad, some time in October 1954, a certain
Timofeyev shot and killed his wife and then himself.
After they died their estate was found to include mis-
cellaneous property, cash, money deposited on the cur-
rent account of the wife, and other valuable assets.

The heirs were, on Timofeyev’s side, his incapacitated
mother and his minor daughter (by another wife); on
the side of the murdered wife—her sisters.

The district notary public refused to issue to the sis-
ters a certificate that they were entitled to inherit the es-
tate and all assets were turned over to Timofeyev's
mother and daughter. _ .

The sisters thereupon asked the lawyer N. A. Victo-
rova to sue the mother and daughter for their (the sis-
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ters’) share of the inheritance. A Statement was drawn
up in which the sisters through their lawyer sued the
defendants in accordance with the Soviet laws on mar-
riage and the family and with the Civil Code for one
half of the joint property of the Timofeyev spouses and
for the personal wearing apparel of the deceased wife,
as well as for the money in the savings bank deposited
on her personal account.

By way of pre-trial preparation the lawyer asked
that the Procurator’s Office be required to produce for
her inspection the case of the Timofeyev deaths and
that the notary public be required o produce all doc-
uments connected with the inheritance certificates cov-
ering the Timofeyevs' property. As a result il was es-
tablished that Timofeyev died a few hours after his wifc.
This circumstance made it possible for the sisters’
lawyer to invoke the indisputable judicial principle in
Soviet practice that a murderer cannot inherit from his
victim. Consequently the principle that inheritances are
transmissible does not apply here and hence the action
of the notary who issued inheritance certificates to Timo-
feyev’s relations only iand refused to issue such to the
sisters of his wife was wrong.

On the basis of these arguments the People’s Court
satisfied the demands set forth by the wife’s sisters.

At this juncture events took an unexpected turn. A
new person stepped upon the scene—Timofeyev’s first
wife, who demanded that the decision awarding part
of the inheritance to the sisters of the murdered woman
be annulled on the ground that the dead Timofeyev’'s
second tnarriage was invalid. To corroborate her claim
she produced a decision issued by the Sverdlovsk Pco-
ples Court, which siated that Timofeyev’'s second mar-
riage was invalid, as it wds registered without a pnor
dissolution of the first marriage.
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Thereupon lawyer Victorova went to Sverdlovsk and
ascertained the following: Timofeyev concluded his sec-
ond marriage in 1946 without a rescission of the first.
However, in 1951 he formally rescinded the marriage
with his first wife, in accordance with the law.

These facts gave rise to a number of difficult legal
questions, particularly whether the second marriage, reg-
istered without the annulment of the first and there-
fore originally invalid became valid after the lapse of
a few years when the first marriage was rescinded.

Victorova found the correct way out of this legal
tangle. She started out from the premise that Timo-
feyev's first wife, regardless of the validity or invalid-
ity of his second marriage, had no right to share in the
estate he left and therefore had no right to sue, for at
the moment of Timofeyev's death she was not his wife
and therefore declaring the second marriage invalid
could not create any subsequent legal rights for her
benefit. For this reason the lawyer filed a cassational
complaint asking the upper court to annul by way of
supervision the Sverdlovsk People’s Court’s decision
which had declared Timofeyev’s second marriage inva-
lid, since that suit was instituted by a party not in-
terested in its outcome, a proceeding which the law for-

‘bids.

The President of the Sverdlovsk Regional Court
agreed with the arguments advanced by the lawyer. The
decision of the People’s Court was vacated and the case
dismissed by way of supervision.

However, while this case was being heard by way of
supervision in Sverdlovsk, the Leningrad proocurator
protested the decedent estate proceedings to the Presid-
ium of the Leningrad City Court. The latter annulled
the decision handed down in favour of Timofeyeva’s
sisters and sent the case back for a new trial by a
different People’s Court.
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By the time the second suit brought by Timofeyeva’s
sisters was tried the lawyer Victorova had secured a de-
cision of the Presidium of the Sverdlovsk Regional
Court to nullify the decision of the People’s Court which
had declared Timofeyev's second marriage invalid. In
these conditions the People’s Court reaffirmed its orig-
inal decision in favour of the plaintiffs.

... Golovin contracted an ecclesiastical marriage be-
fore the October Revolution. The issue of that marriage
‘was three daughters and a son. In 1928 he left his family
and entered into actual marital relations with a woman
named Martynova. They lived together, both worked
and kept a common household. But he did not break
relations with his children by the first marriage. He
helped them financially and they used to visit him. How-
ever, he never went to see his first wife. Suddenly he be-
came very sick. He was struck with paralysis and be-
came a pensioner. Martynova attended to him with ut-
most self-sacrifice but after lingering two years he died,
in 1945.

Shortly before his death he made a will certified by
a notary, in which he left all his property to Martynova.
A suburban cottage which the two had built together was
the main item of the estate he left.

After Golovin's death his first wife filed a suit in which
she asked that the will be set aside on the ground that
his marriage with her had mot been dissolved, in con-
sequence of which she and her children were his heirs
at law. Under these circumstances the deceased had no
right to will away his property to any outside persom.

At first Martynova defended her case herself, and
judgment was rendered in favour of the plaintiff.

At this stage of thetrial Martynova engaged the
legal services of the lawyer T. M. Mikeshina. When
the latter had studied the case she was driven to the
conclusion that it was futile to fight the case further
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unless a different legal basis on which {o ground her
claim could be found. And so she entered suit on behalf
of Martynova for part of the cottage which her client
had built jointly with the deceased and which was there-
fore their common property. This was a correct
move, for there was no basis here for applying the rules
of family law, since in the eyes of the law there can be
only one legal marriage at a time and the rights of the
wife and children were beyond dispute in this case. But
the Civil Code provides, as the reader has already
learned, that property acquired jointly is common
property. :

To make out a case on this mew ground Martynova
had to show that she, like Golovin, contributed her per-
sonal means and her personal labour {o the building of
the cottage. This was testified to by numerous witnesses.
The court thereupon acknowledged her as the co-owner
of the cottage and adjudged her one half of it, while the
other half was declared part of the inheritance and was
awarded to Golovin’s first wife and his children.

The laws which regulate marital relations, relations
of kinship, adoption, and the entrusting of children to
families for their upbringing all go to make up the fam-
ily law.

It is the function of Soviet family law to consolidate
the family and protect the rights of parents, but the
exercise of those rights must not iniringe upon the in-
terests of the children.

The compass of relations regulaied by Soviet family
law includes kinship. The law recognizes the following
as direct, legal relatives in descending and ascending
line: parents, children, grandfathers, grandmothers and
grandchildren, and as collateral relatives—brothers and
sisters. Also included here is the regulation of relations
between stepfather and stepmother on the one side and
stepson and stepdaughter on the other.
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Strengthening of family tics and combating the frivo-
lous attitude towards family obligations are among the
objects of the lawmaker’s solicitous care. To that end
the registration of a marriage .endows it with specific
rights. Thus, only a registered marriage confers certain
rights and imposes certain duties upon the parties to it.
In the U.S.S.R. a marriage can only be dissolved by di-
vorce proceedings, which end in a decree of divorce if
sufficient cause is shown.

Marriage in the Soviet Union is a free and permanent
union of two persons enjoying equal rights, a union
based on love, comradely collaboration and mutual re-
spect. Hence each parly to the marriage is free to choose
his or her own trade or profession, and his or her own
place of residence. Each spousc may retain his or her
name before the marriage or adopt the name of the hus-
band or wifc. Similar equality exists in regard to the
proprietary rights of the spouses.

In case of divorce cach pariner to thé marriage must
for some time continue to give material assistance to
the other if the latter is unable to work.

Soviet law strictly enforces the principle of monog-
amy. Hence if a new marriage is contracted without
a dissolution of the previous one, the second is declared
null and void. For this purposc there exists a special
simplified court procedure. Bigamy is punishable as a
criminal offence.

By virtue of the separation of church and state Soviet
authorities recognize only civil marriage of Soviet citi-
zens. Therefore ecclesiastical marriages do not by them-
selves conler any rights or impose any duties and ars
not protected by the state. However, marriages contract-
ed by religious rites before December 1917 are of equa’
legal effect as registered civil marriages.

The special protection of the interests of children is
an expression of Soviet law’s particular care for
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the rising generation. It is a characteristic feature of
Soviet family law.

The Soviet state and Soviet society discharge essen-
tial functions in the sphere of bringing up the future
generation. But this should not to any extent diminish
the importance of rearing children at home, in the fam-
ily. In the Soviet land the upbringing of children in
public institutions and in the family supplement each
other. The law attaches particular lmportance to the
preservation of the family.

State protection of the interests of mother and child
is proclaimed in the Soviet Union a constitutional
principle. To this end a whole system of legislative
guarantees safeguards the lahour and other rights of
mothers. Mothers of large families receive extensive as-
sistance from the government.

Parents have the right to demand that children of
theirs kept from them by any person or institution be
returned to them. Such a demand may be refused by a
court only if it is established that such a return would
endanger the proper upbringing of the child. If parents
exercise their rights to the detriment of their children,
a court may deprive them of their parental rights, take
their children from them and have them brought up by
government institutions. But this does not exempt par-
ents from their duty to maintain their children. Late-
ly such cases have virtually vanished from court
calendars.

Soviet law strxctly enforces this parental duty of
maintenance even in the event that the family has disin-
tegrated. Deliberate non-payment of alimony is pun-
ishable as a criminal offence. Not only minor children
are entitled to alimony but also children who have
reached their majority, 18 years of age, but have lost
their capacity to work.
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Grown-up children must maintain their incapacitated
parents and grandparents.

All these rights and duties apply in full to adopted
children, who enjoy all the rights of the parents’ own
children.

Let us give an illustration of ia lawyer’s work in this
sphere.

... Kharitonov and Popova met in the summer of 1945.
They deeply fell in love with each other and soon mar-
ried, Once a woman with whom he had been intimate
and who bore him a daughter uncxpectedly came to see
him. She demanded that Kharitonov either marry her or
relieve her of the child. He had to tell his wife the whole
story and she eagerly consented to receive the child and
be its mother, to raise and educate it. Thus the girl lost
the woman to whom motherhood was only a burden but
found a real mother, a woman with a pure and noble
heart.

In 1946 the couple moved to Moscow. The girl fell
sick. Popova never left her bedside. A year later she
gave birth to a daughter, Lusya. She made no distinc-
tion in the bringing up of the children. They enjoyed
their mother’s care and attention in equal measure.
Kharitonov’s girl, Zhenya, did not know that she was not
living with her own mother nor did the family’s ac-
quaintances and neighbours know.

However, the married couple gradually drifted asum-
der. The time Kharitonov spent at home dwindled more
and more. He often was away on business trips for long
stretches of timeé and lost interest in the children. Fi-
nally, in 1953, he abandoned his family and settled in
the town where his parents lived.

Popova had great trouble.to make ends meet and ap-
plied to the court to make her husband pay alimony for
his children. :
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Kharitonov in reply filed a counterclaim in which he
petitioned for the return to him of his daughter Zhenya,
alleging that he lived with his parents in a large, roomy
house and that the grandparents agreed to raise their
granddaughter.

The Moscow City Court, which heard the case as a
tribunal of the first instance, refused the counterclaim
and awarded Popova alimony for the maintenance of
the children. Kharitonov took the case to the Supreme
Court of the Russian Federation which, holding that the
lower court did not have before it sufficient evidence to
permit of the assertion thal the appellant Kharitonov
was incapable of bringing up his daughter, annulled the
judgment of the Moscow City Court and ordered a new
trial.

A crucial period set in for Popova. She was highly
excited when she told the whole story to her lawyer,
T. M. Mikeshina. What woman would fail to understand
her grief! The advocate {old her: “There is no reason for
vou to_be so upset. Soviet law protects the interests of
children in every way possible. Our business is to prove
that it is in Zhenya’s interest to continue to live with
you. To achieve this purpose we must gel ready for some
good and hard work, and this applies primarily to me,
your lawyer. Let’s buckle down to the task!”

On the basis of the materials produced by the lawyer
and the testimony of witnesses the Moscow City Court
established the following facts: that Popova had been
raising Zhenya ever since she was one year old and that
they were fondly attached to each other. The same
strong attachment existed between Zhenya and her step-
sister Lusya; to tear Zhenya away from the Popova
family would inflict a great psychological trauma upon
both girls,

Furthermore, Mikeshina called the court’s attention to
the circumstance that Kharitonov, who often left the
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house on long business trips, was unable systematically
to attend to Zhenya’s upbringing. His parents, because
of their advanced age and ill health, were likewise not
in a position to look after her properly and the child
would therefore be left to herself.

Tt must be said that Kharitonov, who was anxious to
strenglhen his position at the new trial, asked Zhenya's
rcal mother to come to Moscow in the belief that it
would not be difficult for her to induce the court to give
her back her child and that she would then entrust the
girl’s future upbringing to him.

But the court firmly rejected that woman’s claim
to her child. The court was quite rightly of the
opinion that having abandoned her one-year-old daugh-
ter at onc time she had forfeited her right to raise her
now.

Before rendering its judgment the court, in accord-
ance with the usual praclice in such cases, asked Zhe-
nya in the privatle office of the presiding judge, amidst
surroundings least reminiscent of a court room, with
whom she would like to live—with papa and her grand-
parents or with mama and Lusya. She answered that she
loved papa and her granddad and granny, but would
go to them only with mama.

The court decided to leave Zhenya with Popova and
ordered Kharitonov to pay alimony for the maintenance
of both children. The Supreme Court of the Russian
Federation refused to alter this judgment.

Soviet Housing Law is the aggrecgale of legal regula-
tions governing the use of dwelling accommodations of
all categories, including houses belonging to local So-
viets, government departments, home-building coopera-
tives and individuals.

Disputes over the use of housing space (particularly
actions of ejectment) are settled by the courts. To
exemplify:
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The girl student Yekaterina Lobanova came to consult
the Leningrad lawyer P. P. Chistyakov. She told him
the sad life story of her younger sister Anya.

Before the war the Lobanov family lived in Lenin-
grad. In July 1941 the children were evacuated to the
eastern part of the country. The father was called up and
the mother stayed in Leningrad. During the city’s
blockade the mother of the girls died and the father per-
ished at the front. The sisters were put in children’s
homes. Yekaterina, on finishing a secondary school, en-
tered an institute of higher education.

Anya was destined to follow a different course of life.
When nine years old she returned together with the
children’s home to Leningrad. Many orphans like her
were taken by near relatives into their families. It was
no surprise to anyonc therefore that Shmakova, a fe-
male relative of the Lobanov family, should evince a
desire to take charge of Anya and act as her guardian.

Upon assuming her guardianship Shmakova settled
down in the flat of the girl’s deceased parents. Soon
she brought her mother and son to the flat. Then she ex-
changed the Lobanov flat for another where the whole
Shmakova family installed themselves and where no one
knew Anya. After the passage of some time Shmakova
petitioned the District Guardianship Board to allow her
to adopt the orphaned girl. As soon as the adoption was
formally executed, Shmakova, now her mother, trans-
ferred the flat to her name and became full mistress of
the house. Now she had achieved her purpose and her
only remaining task was to get rid of the girl. At Shma-
kova’s request Anya was again placed in a children’s
home.

The problem the lawyer faced was not merely one con-
cerning housing. The interests of a minor had been in-
fringed, the institution of guardianship had been mis-
used from mercenary motives. The guardian Shmakova
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who had betrayed her trust had to be made to an-
swer at the bar of the court. And the lawyer began to
act.

After a verification of all the facts he filed a petition
in the People’s Court in the name of the elder sister to
declare the adoption invalid. Simultancously, upon the
lawyer’s own petition, the court issued a special finding
that Shmakova’s case be turned over to the criminal
authorities for using her guardianship to promote her
own selfish interests.

Next the lawyer brought suit on behalf of the Cily
Department of Public Education to have the exchange
of flats declared null and void. This petition too was
granted. The Lobanov sisters got their flat back and
Shmakova was soon brought to account and sentenced
to deprivation of liberty.

The Soviet Bar is greatly instrumental in the protec-
tion of labour rights of citizens. Soviet Labour Law, on
the basis of which lawyers practise their profession in
this sphere, is the legal expression of the principles of
the socialist organization of labour. The foundation of
Soviet Labour Law is the Constitution of the U.S.S.R,,
which proclaims the right of its citizens to work, that
is, the right to guarantieed employment and payment for
their work in accordance with its quantity and quality.
The right to work, as is indicated in the Constitution, is
ensured by the socialist organization of the national
economy, the steady growth of the productive forces of
Soviet society, the elimination of the possibility of eco-
nomic crises, and the abolition of unemployment.

The Constitution likewise guarantees the right of So-
viet citizens to rest and leisure, and to sccurity in old
age and in case of sickness or disability.

The Soviet Labour Law regulates in detail how people
are to be employed, and collective and individual la-
bour contracts concluded; it furthermore regulates dis-
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missals, management, work quotas, remuncratlon for
labour and other problems.

Under the terms of the labour contract each worker
undertakes to perform a definite amount of work as a
factory worker or an office employee at the enterprise or
the office in question. The factory or office undertakes,
on its part, to pav him a compensation according to the
quantity and quality of labour he performs and to ensure
him working conditions that comply with the law. There
is no standard written form of labour contract, but in
actual practice there arc definite documents that consti-
fute a contract of employment: an order by the man-
agement officially including the applicant for work in the
list of its work force; the entering of certain data in the
workbook issued to each worker.

The manner of dismissing personnel is regulated in
every detail by Soviet Labour Law. The management may
discharge a worker of the factory or office category only
in the cases directly specificd in the Labour Law Code,
namely: if the factory or office in question is being com-
pletely or partially liquidated; if there is a curtailment
of work or a reduction of the work force or if work
is suspended for more than a month for reasons affecting
production. Actually dismissals for these reasons arc
very rare, for the Sovict economy is not characterized by
curtailment, but by gigantic uninterrupted growth. A re-
duction of the work force at any establishment may be
necessary to perfect the system of management or to re-
duce the volume of output at the enterprise in question
and increase it elsewhere. The Soviet court keenly safe-
guards the interests of the working people and will
not allow any management to dismiss workers that have
incurred their disfavour on the pretext that it must cut
down its work force or on any other false pretext. Ii
deals severely with officials guilly of unwarranted
dismissal of workers. A worker may also be dropped
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from the pay-roll on the initiative of the management il
he is unfit for the work he is required to do, for system-
atic violation of labour discipline, or if he commils an
offence connected with his work and established by a
court judgment that has gone into effect.

According to Soviet law a worker may be dismissed
for violation of discipline only in case his violations
were systematic and the measures taken to improve his
discipline did not have the desired effect.

Any employee has the right to quit work at his own
request, but must give the management two weeks’ no-
tice.

Soviet Labour Law prescribes a definite procedure
for the examination of labour disputes between workers
and the management. The first body to take up such
disputes must be the Labour Dispule Commission, which
is set up in each establishment and consists of an equal
number of represeniatives of the management and the
local trade-union organization.* Such commissions exist
in factories on an all-factory scale and also separately
for cach shop. If an employee considers a shop commis-
sion’s decision unfair he may appeal it {o the all-factory
commission. If the decision of this commission also does
not satisfy him he may lodge a complaint with the facto-
ry trade-union committee. The trade-union committee’s
decision may be taken up to the People’s Court. Deci-
sions handed down by labour dispute commissions and
factory commiltees are, if not appealed, of equal force
and effect as court decisions and must be carried out
without fail.

If a labour dispute is settled in court, the employee

* Labour Dispute Commissidns were set up early in 1957. Before
there were the R.C.C.s—Rate and Conflict Commissions—formed the
same way. This explains why in the examples quoted below R.C.C.s
are spoken of.
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concerned—the plaintiff in the particular labour case—
is wholly exempt from the stamp tax and other court ex-
penses.

The administrative method of settling labour disputes
consists in imposing the duty of settling such dispute
upon an official or agency superior to the institution or
enterprise in which the labour disputes originated. This
method has been established for a definite group of offi-
cials having the right to employ and discharge and
occupying responsible positions.

Whenever a labour dispute is heard in a court the
judges carefully consider all the circumstances of the
case from the point of view of defending the rights and
interests of the workers {o the utmost. Soviet lawyers
to whom working people apply for legal aid in this
class of cases do everything possible to have the legiti-
mate demands of their clients satisfied. To exemplify:

...Engincer Mikhailov was engaged for many years
in a Moscow plant as head of a department. During this
period he submitted a number of valuable rationalizalion
proposals and on many occasions was officially com-
mended by the management for his good work. Now
Mikhailov was intolerant of any shortcoming in the oper-
ation of the plant. This criticism, which at times was
very trenchant and became known beyond the confines
of the enterprise, was evidently not to the liking of its
director. He tried to put a damper on Mikhailov but
without success. Then the administration issued two
orders at a six months’ interval. The first envisaged the
consolidation of two departments into one as a result oi
which Mikhailov was transferred to temporary work
in a diflerent decpartment as an ordinary engineer.
The second announced his discharge on the alleged
ground of a shrinkage in the amount of work at the
plant and the consequent abolition of the post he had

held. B
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Mikhailov appealed his dismissal to the R.C.C. Its
workers’ section voiced its disagreement with the dismis-
sal. But the management insisted, in consequence of
which the matter was taken to courl. Mikhailov engaged
I. M. Zeitlin as his lawyer, and the procurator took pari
in the proceedings.

As a result of the judicial examination of the case
and the lawyer’s energetic defence of his client's in-
terests it was established that actually there had been
no diminution in the amount of work or number of work-
ers at the plant, that the R.C.C. had not been given no-
tice of any such diminution (as thelaw requires), that
Mikhailov’s new job could not be considered temporary,
for he had been on that job for a considerably longer
period than the law allowed for temporary work. Final-
ly, the lawyer submitted to the court information that
twenty-five days after Mikhailov’'s dismissal another
worker had been put in his place.

The procurator asked the court to enter judgment in
favour of Mikhailov, but not to stop there. He wanted
a special finding against the director of the factory,
and insisted on informing the competent Ministry of
his flagrant violation of labour laws.

Mikhailov was reinstated and the factory ordered to
pay him for his enforced absence from work.

... Selivanova, a bacteriologist, worked a long {ime
in one laboratory and her conscientious work was noted
in many testimonials given her by the management.

One day it issued an order transferring her to a dif-
ferent laboratory. She refused to be transferred on the
ground that she was not acquainted with the kind of
work that would be required of her there. The manage-
ment then gave her a reprimand for violating discipline.
At the legal consultation office to which she applied the
lawyer on duty, D. G. Burstein, informed her that her
punishment was unlawful. The next day she was called
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to the officc of management in charge of the labo-
ratory she worked in and was again told to change her
place of work. She again refused and this time her
punishment was a strict administrative censure. An-
other two days clapsed and, as Selivanova had not cn-
tered upon her new job, she was dismissed “for system-
atic violation of labour discipline.”

Thus every formal requirement authorlzmg dismissal
was observed. The dismissal was preceded by two pun-
ishments which were “ineflective.” But the management
had not taken into consideration the legal maxim non
bis in idem (one may nol be punished twice for the
same thing). Even if Sclivanova was considered to
have committed a breach of discipline in refusing to
accept the new job, il was wrong to reprove her twice
for the same act.

In the suit he brought in the People’s Court the law-
yer did not confine himself to this point. He primarily
raised the issue of whether the work to which his client
was transferred corresponded to thai for which she had
been taken on. The laboratory workers who had bcen
summoned to testify on this point were of the same opin-
ion as the plaintiff. Morcover, the lawyer declared that
the Labour Law Code forbids the transfer of a worker o
other work, cven if in the same city, or office or faclory,
without the consent of the worker concerned. Thus
counsel for the defence successfully proved the illegal-
ity of the transfer, the punishmenis and the dismissal
itself.

As a result the court ordered Sclivanova’s reinstate-
ment in her former job and instructed the administra-
tion to pay her wages for the period of her enforced
absence from work. The administration did not dare to
appeal this just decision.

Copyright cases are also encountered on the calen-
dars of Soviet courts. In the Soviet state all conditions
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necessary to engage in creative literary, scientific and
art work exist. The writers’, composers’, artists’, journal-
ists’, etc., unions make it their concern, in addition to
their basic tasks, to protect the copyrights and other le-
gal rights and intercsts of their members.

Soviet Copyright Law regulates the relations arising
from the creation and use of works of literature, sci-
ence and art. All its norms aim to promote the develop-
ment of Soviet culture and to safeguard the legitimate
interests of people doing such creative work.

An author may write under his own name or an adopt-
ed name (pseudonym) or without any designated name.
As a general rule, an author enjoys the use ol his copy-
right for life. After his death this right is transmitted
to his heirs at law or his legatees for 15 years. The au-
thor has the right by all methods allowed under the law
to reproduce and distribute his works and derive the
proprietary advantages afforded thereby.

If his copyright is infringed, the resultant dispute
may be settled by an action in court. The law con-
siders suits for authors’ fees as of the same category
as suits for wages, and they therefore enjoy the same
privileges. Thus no court charges are exacted from
authors.

The principal and most characteristic feature of the
lawyer’s work in the copyright field is perhaps the need
to penetrate deeply into the sphere of science, literature
or art in which the object in dispute lies. Lawyers con-
sulted by authors must immerse themselves in metallur-
gy or choreography, astronomy or the history of litera-
ture, chemistry or musical criticism—in any subject that
enables them to grasp the thoughts of their author-cli-
ents, to get the gist of the objections raised by their oppo.
nents, to put proper questions to the experts, whose par-
ticipation is almost indispensable in every trial of this

description.
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At the same {ime it must be borne in mind that in
many cases dealing with an. author’s rights the impor-
tant thing is not only and not so much the material re-
sults achieved (for instance, in a suit for fees or royal-
ties) as the restoration of the damaged moral {exture
of the author.

Let us examine such a case.

... Docent Zelenin concluded an agreement with a
publishing house under the terms of which he underiook
to submit {o it within a definite period ol time the man-
uscript of a textbook for higher schools on the funda-
mentals of safety engineering. One of the conditions of
ihe agreement was that the textbook must correspond to
the approved curriculum, But at the time the agreement
was made no such curriculum existed as yet.

Zelenin handed in his manuscript four months afler
the term agreed upon had expired. Moreover, its volume
was five author’s signatures in excess of that specified
in the agreement. Besides, during that period another
publishing house had put out a textbook by Zelenin
bearing the same title but designed for secondary techni-
cal schools.

The publishing house thereupon rescinded the agrec-
ment on the ground that it was overdue, exceeded the
volume specified and that Zelenin had already published
his work at another publisher’s. To strengthen its posi-
tion the publishing house on its receipt gave the man-
uscript for review to an old scientific opponent of Ze-
lenin’s and reccived from him a reply highly uncompli-
mentary to the author.

The latter now turned to A. I. Waxberg for legal ad-
vice. His very first words to him were: “I do not know
what you can do for me. You see, I want the book pub-
lished, but the court cannot compel the publishing house
to put it out.” Unfortunately that was true. The court
has no such power. It has not even the pnwer to put the
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unlawfully rescinded contract in opcration again as
such an action is not provided for in the laws on au-
thors’ rights. The suit therclore took on the form of an
action for the payment of the author’s fees. On the hear-
ing of this case the court was bound to go into the ques-
{ion of whether Zelenin had fulfilled the obligations he
had undertaken and whether the publishing house had
the right to rescind the contract.

The plaintiff contended that a cancellation on account
of the excessive length of the manuscript was un-
warranied. The defendant merely had the right to de-
mand that it be correspondingly shortened. The contract
cannot be torn up unless the author refuses o comply
with that demand. But Zelenin had not received any in-
structions on that score from the publisher.

As for the author’s failure to deliver the book on time,
that gave the publishing house the absolule right o re-
scind the contract. But in the case under consideration
if the author had observed the time limit it would have
led to the violation of another stipulation in the agreec-
ment—that the manuscript must correspond to the ap-
proved curriculum, and by the stipulated date of delivery
the curriculum had not yet been approved. Thus condi-
tions not dependent on cither party to the agreement
made it impossible for Zclenin to carry out this provi-
sion, He delivered the manuscript shortly afler the cur-
riculum was approved.

The assertion of the defendant that Zelenin’s work had
already been published by another publisher was actual-
ly not true as the two textbooks essentially had nothing
in common. But even il they had had, the objection .
would have been unfounded in the eye of the law, for at
the time when the secondary-school textbook came out,
the time limit within which the university textbook had
to be got out by the defendant had expired. Hence the
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author had the right to do with his work what he deemed
best.

The legal batile was fiercest over the last point raised
by the publishing house: did Zelenin’s work contain
scientific, techmical or mcthodological shortcomings
which did not permit of its being printed? Here the dis-
pute transcended the legal field and entcred the field
of specific knowledge. It was decided to request the
managenent of the institute at which Zelenin was work-
ing to obtain reviews of the manuscript from a number
of competent scienlific institutions. Favourable replies
were received from {he Textbook Department and the
Commission of Experts of the Ministry of Higher Educa-
tion of the U.S.S.R., the Safety Engincering Depart-
ments of two institutions of higher education and the
Institule of Labour Prolection of the All-Union Ceniral
Council of Trade Unions.

Since the plainlif and the defendant presented
diametrically opposite reviews and only compelent cx-
perts could properly analyse them, it becamc neces-
sary to have recourse to a commission of forensic ex-
perts.

A long-drawn-out fight ensued, first, on the candi-
dates to the commission and, second, on the wording
of the questions to be submitted to the experts.

All experts proposed by the plaintiff were rejecled by
the defendant. Vice versa, the plaintiff reposed no con-
fidence in the publisher’s candidates. Finally the plaintiff
and his lawyer made the following somewhat risky
proposal to the court: they would agree in advance to
any expert if he had published not less than five works
and had been teaching for not less than five years in the
scientific field in question.

The court thereupon appointed a commission of three:
two doctors of science and one candidate of science. Al-
though two of them had repeatedly come out against
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Zelenin in scientific discussions, the latter raised no
objection to them. But the task of formulating the ques-
tions to be presenled was no less difficult.

The publishing house pul iwo questions: 1) Is Zele-
nin’s manuscripl of the high standard required of text-
books and 2) Can it be said {hat the texibook for techni-
cal schools was wrilten by Zelenin on the basis of the
texibook manuscript meant for universities?

These were tricky questions. The first one was wholly
a matter of opinion as there is no precise criterion of
what a “high standard” is. The second one, il answered
in the affirmalive, would in any event wecaken morally
the plaintifl’s position, although it had no legal sig-
nificance.

The questions put by the defendant were countered by
those of the plaintif which admitted only of answers
that were demonstrable, and that could be argued and
verified, viz.: 1) Does the manuscript correspond to the
curriculum? 2) Do the latest achievemenis in science
and technology find reflection in the manuscript?
3) Does the manuscript contain untenable scientific or
technical theses?4) What methodological errors does the
manuscript conlain? 5) Arc there any substantial differ-
ences with regard lo designation, volume, content, lev-
el of exposition and illusirative matter between the text-
book published for sccondary technical schools and the
manuscript which is the subject-matter of the present
dispute?

The findings of the experts were completely in favour
of the plaintiff. As thesc replies exhausted the business
assigned to the experts they refused to answer the pub-
lisher’s questions.

On the day before the trial the author was invited to
the publishing housc where a compromise was suggest-
ed. Zelenin did not want to enter into any negotiations
without his lawyer. He was called and they all drew up
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an agrecment ‘together. The publishing house immedi-
ately paid the author his fee and pledged itself to get
out his textbook at the earliest possible date.

. Maximov and Butov applied to V. G. Blumenfdd, a
Moscow lawyer, for legal advice. In 1948 they conclud-
ed an agreement with a publishing house according to
the terms of which they assigned to it the right to pub-
lish and republish a textbook for chauffeurs that they
had written. In accordance with the decision of the gov-
ernment of the Russian Federation dated July 12, 1944, it
was agreed that the first cdition should comprise 100,000
copies. The authors’ fees for the second and following
edilions were to be paid at the rates provided by the
copyright laws and the agreement (for the second and
third editions—60 per cent of the contractual rate fixed
for the first edition, for the fourth edition—50 per cent
of the stated rate).

The publishing house got out successively in 1950—
50,000 copies and in 1953—150,000 copies, paying
the authors, as the contract stipulated, a fee of 100 per
cent of the contractual rate for the first 100,000 copies
and 60 per cent for the second edifion of 100,000
copies.

At the end of 1953 a supplementary edition of the text-
book amounting to 200,000 copies appeared, which,
according to the agreement, was to be considered as
the third and fourth editions. But the publishing house
credited them with only one, a third, edition, calculating
that 200,000 copies made one cdition for the purpose of
fixing the fee. It claimed that its authority for fixing
the fee this way was the order of the former Chief Ad-
ministration of the Polygraphic Industry, Publishing
Houses and the Book Trade under the Council of Min-
isters of the U.S.S.R. dated October 10, 1951, which in-
structed the publishing house that therealter on con-
cluding agreements concerning textbooks for the train-
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ing of persons engaged in mass trades the standard
cdition should be fixed at 200,000 copies and not 100,000
as before.

At the trial of the suit which the authors instituted
their lawyer reasoned as follows:

If the publishing house considered thatl the work per-
formed by the authors was of that category of literature
for which a greater number of books per standard edition
is now prescribed than the agreement calls for, it should
have given timely notice of this {o the authors, as this
means a substaniial worsening of their situation in
comparison with the provisions of the agreement and
the law.

The lawyer then criticized the legal nature of the
Chief Administration’s order. Inasmuch as the number of
copies to the edition is fixed by decision of the govern-
ment of the Republic, the Chiel Administration had here
virtually assumed the role of interpreter ol government
decisions, which it had absoluicly no right {o do.

Counsel further pointed out that the publishing house
was utterly unable to refute the well-grounded asser-
tion of the authors that their work was mass literature
in the field of production and technique, the edition
standards for which were fixed by government ordinance.

All these arguments advanced by counsel were ac-
cepted by the People’s Court, which entered a judgment
that fully satisfied the authors’ claim.

Another case, conducted by lawyer Y. L. Vakman, may
be considered typical from the point of view of protecting
an author’s copyright against infringement by using a
work he created without his consent.

.. The sculptress Terentyveva contracted with a porce-
lain factory to produce for it a bust of the poel Vladimir
Mayakovsky. Upon delivery of the bust the factory paid
her the stipulated sum, and then reproduced it and had
it manufactured and sold on a mass scale but declined to
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pay Terentyeva her copyright fees. However, the agree-
ment for the delivery of the sculpture to the factory as its
property contained no provision permitting it to repro-
duce and distribute the bust for profit without the con-
sent of the authoress. This circumstance, the lawyer ar-
gued, entitled the sculptress to sue for damages, i.e,
for payment of an appropriate fec.

The case was tried in a I.eningrad People’s Court and
in the City Court but without success. Vakman then
lodged a cassational complaint by way of supervision
with the President of the Supreme Court of the U.S.S.R,,
who protested the proceedings in the Court Collegium
for Civil Cases of the Supreme Court of the Russian Fed-
eration. The collegium agreed with the reasoning of the
lawyer, annulled the judgment that had been pro-
nounced and ordered a new trial, in which the plaintiff
won her suit.

Civil lawyers frequently have to handle cases that
involve obligations arising from the infliction of injury
or damage to persons or property.

Soviet law provides that compensation for harm
inflicted should consist a) in restoring the previous
condition and, when restoration is impossible, b) in
paying compensation for the loss, damage or injury
sustained.

According to Soviet law only loss of or damage to
property is compensated. No damage suit lies for an as-
persion of one’s reputation, honour, or human dignity.
Attacks upon them are punished administratively (rep-
rimand, demotion, etc.) or judicially (fine, depriva-
tion of liberty, etc.).

The injured party is under no legal obligation to prove
the guilt of the injurer. The guilt of the person that in-
flicted theinjury is assumed. This is of the utmost impor-
tance because the injured party is often not in a posi-
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tion to establish and furnish proof of all the circum-
stances that caused the injury.

There are cases in which the court finds that the vic-
tim of the accident in question was guilty of contribu-
tory negligence in some degrce or other.

Special provision is madec for determining the respon-
sibility for injuries caused by a so-called source of en-
hanced danger. The law specifies that enterprises whose
activity involves enhanced danger for people close by,
such as railways, tramlines, mills and factorics, are re-
sponsible for any injury or damage caused by the source
of enhanced danger, unless it is shown that the injury
was the result of an irresistible force or of deliberate in-
tention or gross negligence on the part of the injured
party himself.

If the injured parly is maimed, his compensation is
calculated in accordance with the degree (percentage)
of loss of his working capacity and his average wages.
“Average wages” is here consirued to include all reg-
ular earnings. If the maimed person needs an altend-
ant the court may order the guilty party to pay for the
attendant besides paying the compensation awarded. If
the injury affected the complainant’s health, the ex-
penses incurred incidental to his cure—for special ali-
mentation, for artificial limbs, etc.—must be reimbursed.
If death ensues as a result of the injury inflicted, the de-
fendant will be ordered to pay the burial expenses and
the sum necessary to maintain the family that lost its
breadwinner.

These are the most important factors considered on
determining the compensation to be paid for injuries in-
flicted. - .

Most of the disputes that arise in this sphere are set-
tled out of court. But when the injurer for some reason
or other cannot reach agreement with the injured party
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or denics his responsibility altogether, the case must be
taken to court.

Let us cite a few cases for ilusiration.

On his home trip at the end of his holiday, at a rail-
way station on the Omsk linc, a mentally deranged
passenger named Roshchin alighted from his train and
applied at the medical centre for assistance. e was
questioned and examined and his documents scanned by
the physician on duty who established that the patient
suffered from acute psychosis and had hallucinations.
The physician did not, however, have the palient sent to
a medical institution for treatment, as was his duty, but
gave him a certificate requesting his admission to a hos-
pital in Omsk. The patient had to travel by rail for six
hours withoul anyone accompanying him. On leaving the
medical centrc and secing a goods train approaching,
Roshchin lay down on the tracks and was run over by
the train. Roshchin’s widow, who was unable to work
and had an eight-year-old child, asked the lawyer A. M.
Romanov to handle her case.

He explained to his client that since the fatal injury
was caused by the negligent attitude toward his duties
on the part of the railway physician, the railway admin-
istration had to compensate the family for the loss of
their breadwinner.

The People’s Court which heard the case gave judg-
ment for the plaintifi. However, on appcal for cassation
the defendani denicd the railway’s liability on the
ground that Roshchin’s psychical inferiority was a de-
batable point and suggested that Roshchin might have
deliberately committed suicide. Without critically exam-
ining this argument the City Court annulled the judg-
ment of the People’s Court and ordered a new trial.

In preparing for the new hearing of the case the
widow’s lawyer obtained from the Procurator’s Office the
materials pertaining to Roshchin’s self-killing and peti-
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tioned the court to appoint a post-mortem commission
of forensic psychiatric experts. After studying Roshchin’s
case history and certain other data the commission ar-
rived at the conclusion that at the moment of the self-
killing Roshchin was insane.

Relying on the findings of the experts the lawyer read-
ily showed that the defendant’s arguments were utter-
ly untenable. As Roshchin was insane he could not an-
swer for his actions. There was therefore no ground to
claim that his self-killing was a conscious act.

The court concurred with the argumentation of the
lawyer and imposed upon the railway the duty {o com-
pensate the widow and her daughter for the damage
caused them by the death of the family provider.

... Vinogradov, an aclor, consulted lawyer T. M. Mike-
shina on the following case: At Trubnaya Square in
Moscow he seated himself in the last car of a tram. At
the same timce another tram was coming down the street,
which at that point was very steep. Suddenly the brakes
of the descending tram refused {o work and it dashed
down at a speed beyvond control. When Vinogradov
raised his foot to board ‘the stationary tram, the de-
scending tram crashed into it with tremendous force. As
a result of the accident the actor lost one leg, while the
other was severely mangled.

The liability of the Moscow Tram Administration was
beyond all dispute. The only issue was the amount of the
damages to be paid. Ordinarily this quesiion presents
no difficulty. But in the present instance the earnings
of the actor varied. In addition to the salary he re-
ceived from his constant place of employment, a theatre,
he was paid by the Radic Commiitee, which regularly
invited him to perform at its concerts.

Mikeshina informed her client that to begin with ex-
perts must establish the extent to which he had lost his
capacity to work. They found.that he had lost 100 per
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cent of his professional and 80 per cent of his gen-
eral working capacity. Thus he was entitled to compen-
sation amounting to 100 per cent of his salary, with a
deduction of 20 per cent of the wage of an unskilled
worker.

On receiving a certificate stating Vinogradov’s aver-
age monthly earnings at the Radio, the lawyer obtained
in court a statement of his total earnings, both
theatre and radio, since the injury he had sustained
incapacitated him from work at the theatre and else-
where.

The court then awarded the actor 4,000 rubles monthly
for the rest of his life, which compensation was to be
paid by the tram administration. Counsel for the de-
fence asked additionally for other forms of compensa-
tion allowed by Soviet law, namely, payment to the in-
jured of the difference between the temporary incapaci-
ty benefits he received during the time he was in hospi-
tal and his average earnings, compensation for the cost
of his artificial limb, the value of the clothes spoiled by
the accident, etc.

All these demands were salisfied by the court.

... A young woman named Seleznyova once came to
lawyer P. I. Chernykh, manager of the Krasnopresnen-
sky District Legal Consultation Office, for advice. She had
no left hand. Her story was in briel: one morning she
was going to work by tram, as usual. When the latter
came to her stop and Seleznyova, following other pas-
sengers, was getting off the platform, the motorman
suddenly made the car move with a jerk. She fell and
her hand got jammed under the right front wheel. When
she recovered from the accident she sued the tram depot
for damages. A special medical commission established
that as a result of the accident the plaintiff became an
invalid who had lost 80 per cent of her professional and
70 per cent of her general capacity to work.
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The defendant’s representative claimed that the plain-
till was gelting off the car while it was in motion and
that therefore the depot could not be held responsible
for the resultant injury. The record contained the de-
position of the witness Biryukov, who confirmed the de-
fendant’s line of argument. Biryukov was not summoned
to the court sitting. The court held that the plaintifl was
guilty of contributory negligence as a result of which
her claim to damages was allowed only partially. The
City Court left the judgment unchanged. That was the
situation when Chernykh stepped into the case.

“Tell me, what car did you ride in, the fronil car or
the rear?” he asked his clicnt.

“The front onc.”

On learning the number of the car from the record of
the case the lawyer inquired at the Technical Depart-
ment of the Tram Depot how the doors of that car were
built and received the necessary document showing this.

The supervisory complaint for cassation filed in the
Presidium of the Moscow City Court was satisfied, the
original decision annulled for insufficient investigalion
and the case returned for a new trial by a People’s Court
of a different composition.

At the trial the representative of the defendant kept
on insisting on the plaintifi’s contributory negligence.
Then counsel for the plaintiff asked the tram man how the
doors of the car opencd and shul. The representative re-
plied that he did not have the necessary data. Thereupon
the lawyer showed the cerlificate he had received from
the tram trust stating that the doors worked auiomati-
cally. The motorman of the tram when called to the wit-
ness stand was asked: “Can the door be opened by any-
one else besides the motorman?” The answer was in the
negative. “Has the motorman the right to open the door
while the tram is running?”’ Again a negative answer.
Question: “In that event could Seleznyova get off while
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the car was moving?” Eloquent silence. The truth was
evident to all.

At the lawyer’s request the witness Biryukov was
called. He stated that he did not sec how Seleznyova got
off the tram, but when he saw her lying on the ground
he concluded that the accident was due to her having
alighted while the tram was in motion.

Chernykh now cited the decision of the Supreme Court
of the U.S.S.R. sitting in banc, according to which a
court may find that there was contributory negligence
only if the accident in question occurred in consequence
of the wrong action of the defendant coupled with gross
carelessness or gross negligence on the part of the in-
jured party. No such carelessness or negligence on the
part of Seleznyova had been shown.

The court decided to award Seleznyova damages in
full.

The authors of this book strove to tell their readers of
the multifarious activity of Soviet lawyers, to demon-
strate the organizational forms in which this activity
manifests itself, to disclose the content of the work of
the skilled Sovict legal practitioner by quoting appro-
priate examples.

In their assessment of the structure and the democrat-
ic forms of organization of the Soviet Bar the authors’
aim was to reveal the foundation upon which the gen-
uine independence of the Soviet lawyer rests—an inde-
pendence that permits him to perform his functious
boldly. to submit only to the dictates of the law and his
conscience. '

The main feature characterizing the activity of Soviet
defence counsel is the utierly consistent, courageous,
principle-governed defence of the rights and interests of
the citizens. The Soviet advocate will not forget for a
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moment that the right of the accused to be defended by
learned counsel is one of the principles proclaimed in the
Constitution of the U.S.S.R,, the fundamental law of the
land. :

The authors furthermorc wanted to bring home to
their readers the distinguishing characteristics of the
Soviet counsellor in action: abilily in every criminal and
civil case properly to combine the interests of the indi-
vidual with those of the state, a combination that does
not waive one jol or tiltle of the rights and legitimate
interesis of the individual.

They endeavoured to enlighlen the public on the bas-
ic object of the humanitarian labour Soviet lawyers
are engaged in—seeing to it that not one innocent per-
son is convicted and that every guilly one is punished
but only to the extent of his actual misdoing and with
full consideration ol all extenualing circumstances. If
they have achicved some measure of success in their en-
deavour the authers will consider their task fulfilled.



T FgrgR wredt ST JATET FHTTH, qeawTan
Lal Bahadur Shastri National Acadsmy of Admm/stratmn Library

w0
MUSSOORIE

ag gees freaifva ardte aw arfeg $T )
This book is to be returned on the date last stamped.
fets | ST feqig | SETEan

% g #T gEar

Date Borrower's Date Borrower'’s

__No. No.

Printed in the Union of Soviet Socialist Republics



fc 24T

347447 gafed @At |

zal Acc No.,,wgﬁm

7 FEaT qea ST .
Class No. Book No. .
aaF e
Author ____ZaitseVe. ———— "
MnaF »
Title ._The Soviet Bale ——— —

47'4’7 LIBRA B '
* l Y
za < LAL .BAHADUR SHASTRI .
Ilaﬁonal Aademy of Administratlon
S ' uussooma S

Lama oo ool

- Accession No. 1&26‘{{: .
" 4. Books are ‘lesued for 15 daysonly but. -
may havoto bn llclllﬂl nvllnl! lmlcn- o
2. An o\m-duo clmu- of 25 Paise perday -

~ ™" ‘per.volume will be charged.. ," "'.; |

.. . & -Books . may be renswed on" nqunt. at’
-mulm.tmofmumm o
: 'l.i:Pulodlmls Rare ' and Rdnnu books < -
. 'bo lmn | and my ln_un-




