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PREFACE TO THE NINTH EDITION.

THERE have been since the publication of the last edition
some very important decisions of the Judicial Committee and
of the High Courts of India 'This has rendered it necessary
to rewrite several portions of the hook and to make numerous
additions both in the sections and the notes. At the same
time, with a view to keep the book within its present size, I
have omitted some portions comprising matters which have
now bacome obsolete.

The reported decisions have been noted up to—

(1928) 55 1. A. 288 ; (1928) 9 Lah. 470 ;
(1928) 55 Cal. 943 ; (1928) 7 Pat. 715 ;
(1928) 52 Bom. 458 ; (1928) 6 Rang. 582 ;
(1928) 51 Mad. 700 ; (1928) 3 Luck. 371.

(1928) 50 AlL 639 ;
References are given throughout to Indian cases and All
India Reporter.

The writer acknowledges gratefully the assistance rendered
to him in bringing out this edition by Mr. K. 8. Shavaksha,
B.A. (Oxon.), of the Middle Temple, and Mr. A. A. A. Fyzee,
8.4. (Cantab.), of the Middle Temple.

Caamsers No. 17,
Hicu Court, BovBay, D. F. M.
January, 1929.
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PRINCIPLES OF
MAHOMEDAN LAW.

-——

CHAPTER L

IntrODUCTION OF ManOMEDAN LAw 1NTO
Britisa Inpra.

1. Administration of Mal dan law.- The Mahomedan
law is applied by the (‘ourts of British India to Mahomedans
not in all, but m some matters only. The power of Courts
to apply Mahomedan law to Mahomedans is detived from and
regulated by Statutes of the Imperial Parliament and by
local legislation (a).

For Statutes, see s 6; for the Acts, see sees. 7 to 13
Tho present work does not comprise the whole of pure Mahomedan Liw, but only
anch portions thereof as are apphied by the Courts of Brtish Indi to Mahomedans,

2. Extent of application. As regards Dritish India, the
rules of pure Mahomedan law may be divided into three parts—

(i) those which have been erpressly divected by the
Legislature to be applied to Mahomedans, such as
the rules of Succession and Inheritance ;

(ii) those which are applied to Mahomedans as a
matter of justice, equily and good conscience, buoh
as the rules of the Mahomedan law of Pr
emption ;

(iii) those which are not applied at all, though the
parties be Mahomedans, such as the Mahomedan
Criminal Law, and the Mahomedan Law of
Evidence.

The only portions of pure Mahomedan law that are
administered by the Courts of British India to Mahomedans

(@ \Anl. l(udmtullll v. Mulmu Maln (1869) ] (1870) 6 MALC 26, 31 By Kunar v,
R. 138, 1695 Zorahum v. Mum Kurty Chandra (1871) 7 6. L. R, 19
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2 MAHOMEDAN LAW.

are those comprised in cls. (i) and (ii). In other respects
the Mahomedans in British India are governed by the General
Law of British India.

3. Matters expressly enumerated.—The rules of Maho-
medan law that have been expressly directed to be applied
to Mahomedans are to be applied except in so far as they
have been altered or abolished by legislative enactment.

"Thus the rules of the Mahomedan Law of Inheritanco are ezpressly directed to bo
applied to Mahomedans,  One of those rules i that a Mahomedan renouncing the Maho-
medan rehigion is to be excluded from mheritanco. But this rulo has now boen abolished
by the Froodom of Relgion Act 21 of 1850. Honce this rule does not apply.

4. Matters not expressly enumerated—Such of the rules
of Mahomedan law as have not been expressly directed to
be applied to Mahomedans will be applied, as a matter of
justice, equity and good conscience, if there is no statutory
provision for matters covered by those rules.

Thus the rules of the Mahomedan Law of Pre.emption are nowhere expressly directed
o be apphed to Mahomedans,  In the provinces where those 1ules are applied to Maho-
medans, they ate apphed on grounds of Justice, equity and good conscicnce (s. 178).
They are not applied to Mahomedans m Oudh and n the Punjab, for thete are Specaal
s relating to pre-emption for Oudh and the Punjab, and those Acts apply to
Mahomedans also (s, 179).

Agam, the tulos of the Mahomedan Crimanal Law aro nowhero expressly directod
o bo applied to Mahomedans. But there are legislative enactments relating to criminal
lnw in Indin such as the Indian Penal Codo and the Code of Crimimnal Procedure.  Tenco
thoso Tules conld not he apphed on grounds of justice, equity and good conscience. The
result 1 that Mahomeduns i British India are governod by the eriminal law of British
India.

5. Justice, equity and good conscience. The rules referred
to in s. 2, cl. (ii), may not be applied if they are in the
opinion of the Court opposed to justice, equity and good
conscience. But the rules referred to in cl. (i) of that section,
that is, rules that have been ezpressly directed by the Legisla-
ture to be applied to Mahomedans, must be applied though
they may not in the opinion of the Courts conform with justice,

Yequity and good conscience. See s. 28A.

Thus the rules of the Mahomedan Law of Pre-emption come under s. 2, cl. (ii), and
they arc not applied by tho Courts of the Madras Presidency on tho ground that they
are opposed to justico, oquity and good conscience, inasmuch as the Law of Pre-emption
places restriction upon liberty of transfor of property by requiring the owner to sell it
in the first instance to his neighbour. The High Courts of Bombay and Allahabad,
on the other hand, havo applied the Mahomedan Law of Pre-emption to Mahomedans
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with this remarkablo result that the notion of * justice, equity and good conscience ™
held by those Courts diffrs from that held by tho Madras High Court (8). Sco s. 178
below.

As regards rules which the Courts have been expressly dirccted to apply to Maho-
medans, they must of course be applicd regardless of considerations of justice, oquity and
good conscience. Thus tho rules of tho Mahomedan Law of Marriage have beon expressly
directod to be applicd to Mahomedans in Bengal, Umited Provinces and Assam (s. 7)
One of thosc rules is that a divorce pronounced by a husband is vahd, though pronounced
under compulsion (s. 234). Henco the Courts of British India will not bo justified in
refusing to recognise such a divoree, though it may be opposed to their notions of justice.
equity and good conscicnco (c).

6. Mahomedan law in Presid Towns. (I) As to the
Presidency towns of Calcutta. Madras and Bombay, it is enacted
by the Government of India Acr, 1915, s. 112 [5 and 6
Geo. 5, Ch. 61] as follows : —

“ The High Courts at Calcutta, Madras and Bombay, in
the exercise of their original jurisdiction in suits against
inhabitants of Calcutta, Madras or Bombay, as the case may
be, shall in matters of inheritance and succession to lands,
rents and goods, and in matters of contract and dealing between
party and party, when both parties are subject to the same
personal law or custom having the force of law, decide according
to that personal law or custom, and when the parties are subject
to different personal laws or customs having the force of law,
decide according to the law or custom to which the defendant
is subject.” That is to say, the law to be applied in the matters
aforesaid shall be the Mahomedan law if both parties are Maho-
medans. Similarly, when a dealing takes place between two
parties of whom one is a Hindu and the other a Mahomedan,
and a suit is brought in respect of that dealing by the Hindu
against the Mahomedan, the dispute between them is to be
decided according to the Mahomedan law (d). But the
Mahomedan law to be applied in either case must be such
portion thereof as has not been abrogated by the general law
of British India [see notes below].

(2) The law to be applied by the Presidency Small
Cause Courts is the same as that administered for the time
being by the High Courts in the exercise of their ordinary
origimal civil jurisdiction (Presidency Small Cause Courts Act
15 of 1882, 5. 16).

{3 Prakim v. Munt 1810 MILC. 20, 455, 475; Wost and Bubler's Digost of
() ITvrakim v. Enayetur (1869) 4 B.LR.A.C, 13, Hindu Law, p. 8.
(@) Azim Un-Nissa v. Dale (1871) 6 Mad, H.C.
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Earlier satutes.—¥Provisions similar to those in sub-s. (1) were contained in the
East Tndin Company Act, 1870, 5. 17, (21 Geo 3, ch. 70], which applied to the Supremo
Court at Caleutta, and the East India Act, 1797, s. 13, [37 Geo. 3, ch. 142], which applied
to the Recorder's Courts at Madras and Bombay. These Acts as well as the High Courts
Acts of 1861, 1865 and 1911 have been repealed and re-enacted by the Government of
Indm Act, 1915, But the repeal does not affect the validity of any charter or letters
patent under those Acts [Government of Indin Act, 1915, 130},

Lo to e adminastered i cuses of inkerdance, suecession, contract and dealing between
party and party. This may be repealed or altered by the Gosernor-Gieneral in Counel §
see the Government of Indin Act, 1915, 8. 131, and the fifth schedule to the Act. Tn
Hact, the Mahomedan law of contricdhas heen almost entively superseded by the Indian
ontract Aet, 1872, and other ennctments, nud this was done m the exercise of the power
given to the Governor-General i Counetl by the Indian Councils Aet, 1861, The latter
Act has been repealed and to a large extent re-enacted by the Government of India Act,
1915 (¢} As regards mterest, it 1s doubtful whether the Mus man rulo prohibiting
usnry has Deen repealed by the Usuty Laws Repeal Act 28 of 1855 (f).  The pomt,
atose i w recent Prvy Counetl case, but 1t was not deaded (g).  See s 65 of the
Covernment of Indi Act, 1935, and cs. 19 and 15 of the charter for cach of the igh
Courts for Calcutta, Madias and Bombay,

Laaw to whih the difondant o subgeet. T provided by the Iatter portion of the
seetion that when the parties are subject (o different personal laws, the dmpate between
Chem s to be decded peeording to the law to whieh the defendant s subject, 18 1 fot
Ty T dehme what hose woreis reatly meam. e daasions Ty donn what the words do
not mean : they do not sy what the wards do mean But whateser the proper construc-
o of those words mav be, they do not mean this that whee a fmdn purehases had
from a European which s subject to bis wife’s elaim o dower, amd a suit 18 brought by
e wifes agamnnd the Timedu prrchaser to enforce her right, the Hidn purehaser s to bo
many hetter possession than a Butopean purchaser would be, smply because  the
Hindu daw yevognizes no vule of dower (h).

7. In Bengal, United Provinces and Assam.—As to Bengal,
United Provinces and Assam, except such portions of
those territories as for the time being are not subject to
the ordinary civil jurisdiction of the Iligh Courts, it is enact-
ed by Act XIT of 1887, 8. 37, that the Civil Courts of those
Provinces shall decide all questions relating to *“ succession,
mheritance, marriage or any rveligious usage or institution,”
by the Mahomedan law in cases where the parties are Maho-
medans, except in so far as such law has, by legislative enact-
ment, been altered or  abolished. In cases not mentioned
above nor provided f-r by any other law for the time being

(@ ser Mmlhnb Ching

ler . Rajcoomar (1874) 14 204, 300, 38 AlL. 581, 587-«58. 36 1C. 87.

L B, 765 Nob Chander . Tomesh | () Sarkacy v Prosonomoyes (1851)'6. Cal. 704y

l Aumh-r(lhel‘l 14 Cal 7 03-806 |21 Geo. 70, 8. 17]; Azim

o Rum Lal v Huarur l‘hmnlra (IW\ 3BLT. “,’2“:‘7‘:3_}. 137 u"w(lsa:\) 8 5.&‘1 Iﬁlsc
L) 130 [nof abrognted] . Vi Khtn v, ot mamias . st (iaat 6" Hon

lhhunm (1870) 5 B. 1 R. 500 [abrogated). 168, 185184 » Mahomed v. Nm‘n (W“b

(@) Hamura Biby v, Zubaida Bibi (1916) 43 LA. 40 Bom. 358,363, 368, 82 L. C.
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in force the decision is to be according to justice, equity and
good conscience.

Custon.-—Custom bindung wheutance in a partiular family bas long been recog-
nized n Tndia (1) Henee evidence 15 admissiblo to prove o family custom of succession
at variance with the Mahomedan law, though there may bo no express recogmtion of
custom as in the Aet cited above (). But the burden of proof in such & caso lios upon
the party who sets up the custom (£); the custom must bo an ancient and invariable
custom, and it must bo proved by elear and unambiguons evidenee (. As to what
iy essentnl to the proof of such a custom, see the undermentioned case (m).

Justice, equity and good conscirace—'this expression has been mterpreted by the
Privy Council to mean tho 1ules of English law <o far as they are applicablo to Indinn
society and circumstances (n).

8. In the Mufassal of Madras.—.\s to the Mufussal of
Madras, it is enacted by the Madras Civil Courts Act 11T of
1873, s. 16, that all questions regarding “ suceession, inheri-
tance, marriage, . . . orany religious usage or mstitution”
shall be decided, in cases where the parties are Mahomedans,
by the Mahomedan law or Dby custom having the force of
law, and in cases where no specific rule exists, the Courts
shall act according to justice, equity and good conscience.

Custom.—See notes 1o & 7 above.

dustiee, iquity and ol conscience, See notes to 5. 7 above,

9. In the Mufassal of Bombay.— \s to the Mulussal of
Bombay, it is enacted by Regulation 1V of 1827, s. 26, that
*the law to be observed in the trial of suits shall be Acts
of Parliaments and regulations of GGovernment applicable to
the case : in the absence of such Acts and Regulations, the
usage of the country in which the suit arose ; lf none Sll(‘h
appears, the law of the defendant, and in the ahsence of
specific law and usage, justice, equity and good conscience
alone.”

Note that ot a single topic of Mabomedan law is capressly enumeratel i this

section. 8o much, 5 of Mahomedan law as 1 adimmistered to M
by Coutts m tho Mufussal of Bombay, 1s administered s a matter of justice, equity
and good i As to this ast cxpression, see notes Lo 8. 7 above.

Usuge.—Evidenco may be given under this section of a custom oxeluding wonien
from any sharo in tho mheritanco of & paternal relation (v). Tn & recent case, tho High

"@ Abdul Husen v Sona Dero (1918) 5,00l @ Muhamnad v Sheckh Ibrabim (1022) 49 1,

450, 460, 45 1. A, 10, 14, 43 T, . 300, . 9, ‘\l 308, 67 1. C. 115 ('22)

W Mulmmmndlmml Lala, smm:uums) N8 Do exctinton ot tentes arsong
3 fhom L. 1t 70,17, N ISTC Tubbat Mahooseiane of Colmbatore].

1: Ah Asgha G| om s isedoeris a Yoot T so,

l < 1
Thitandehans oLry o AN, Eie do Te O
758 e (m) Wigheld v. Shekh Mashulin (1887) 11 Bom.
(k) 45 1‘!]“50. 451 A 10, 43 1. C, 308, s prd, 801, 501,1{1.A 89, 00.
Ram v. Sohel Singh | (o) Abdui Hudsein ¥ xonabm 41018 45 cal.
(e B AR Koo 450, 45 L, A. 10, 43 1.

79
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Court of Bombny gave offect to a usage prevailing in the Presidency of p ing rites
and ceremonios at the graves of deceased Mahomedans, and granted an injunction at
the suit of the Mahomedan residents of Dharwar restraining the purchaser of a grave-
yard from ohstructing them in performing religious ceremonies at the graveyard (p).
See notes to 8. 7 above.

10. In the Punjab and the N.-W. Frontier.—As to the
Punjab and the North-Western Frontier Province, it is enacted
by the Punjab Laws Act IV of 1872, s. 5, and the North-
Western Frontier Regulation VII of 1901, ss. 27 and 28, as
follows : —

“In questions regarding succession, . . . betrothal,
marriage, divorece, dower, . . . guardianship, minority,
bastardy, family relations, wills, legacies, gifts, partitions,
o}rl- zlxlniy religious usage or institution, the rule of decision
shall be—

(1) any custom applicable to the parties concerned
which is not contrary to justice, equity or good con-
science, and has not been, by this or any other enact-
ment, altered or abolished. and has not heen declared
to be void hy any competent authority ;

the Mahomedan law, in cases where the parties are
Mahomedans, . . . . except in so far as such
law has been altered or abolished by legislative enact-
ment, or is opposed to the provisions of the Act, or
has been modified by any such custom as is above
referred to.

“ In cases not otherwise specially provided for, the Judvos
shall decide according to justice, equity and good conscience.’

Ajmer-Merwara—The p of the A Merwara  Laws, F 1 T
of 1877, ss. 4 and 5, are to the same effeet.

(2

Custom -** As regards Mahomedans, prostitntion is not looked on by their religion
or their laws with any moro favourable eyo than by the Christian religion and laws."”
Accordingly tho Cluef Cout of the Punjab refused to 1ccognize a custom of the
Kanchans which nmed at the continuance of prostibution as o family business, and tho
decrsion was upheld by the Privy Council on appeal (7). Sce notes to s. 7 above.
Justiee, equity and good conscicnce.~ Sec notes to s. 7 ubove.

10A. In Ajmer-Merwara.--The provisions of the Ajmer-
Merwara Laws, Regulation III of 1877, ss. 4 and 5, are
almost to the same effect as the Pun]a,b Laws Act 4 of 1872
[s. 10 above].

(p) Rumrao v, Rustumkhan (1001) 26 Bom 198, T.A 198,
(2) Ghasts v, Umrao Jan (1393) 21 Cal. 149, 20
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11. In Qudh.—The provisions of the Oudh Laws Act
XVIIT of 1876, s. 3, as regards the law to be administered in
the case of Mahomedans are the same as in the Punjab.

12. In the Central Provinces.—As to the Central Iro-
vinces, it is enacted by the Central Provinces Laws Act XX
of 1875, s. 5, as follows :—

“In questions regarding inheritance, . . . betrothal,
marriage, dower, . . . guardianship, minority, bastardy,
family relations, wills, legacies, gilts, partitions, or any reli-
gious usage or institution, the rule of decision shall be the
Mahomedan law in cases where the parties are Mahomedans

except in so far as such law has been by legislative
enactment altered or abolished, or is opposed to the provisions
of this Act :

“ Provided that, when among any class or body of persons
or among the members of any family any custom prevails
which is inconsistent with the law applicable between such
persons under this section, and which, if not inconsistent with
such law, would have been given effect to us legally binding,
such custom shall, notwithstanding anything herein contained,
be givcn effect to.

*“In cases not provided for [by the above clause], or
by any other law for the time being in force, the Lon'rt shall
act according to justice, equity and g g,ood conscience.”

C'ustom.—Seo notes to 8. 7 above.
Justice, equity and good conscience.—Sce notes to s. 7 above.  See also 83. 5 and 28A,

13. In Burma.—As to Burma, it is enacted by the
Burma Laws Act XIII of 1898, s. 13, that all questions re-
garding succession, mhentanoe, marriage, or any religious
usage or institution, shall be decided, in cases where the
Fartles are Mahomedans, by the Mahomedan law, except in so
ar as such law has by enactment been altered or abolished,
or is opposed to any custom having the force of law. In cases
not specifically mentioned above nor provided for by any other
enactment for the time being in force, the decision is to be
according to justice, equity and good conscience.

Custom.—See notes to s. 7 above.

Justice, equity and good conscience.—Seo notes to s. 7 above.

Ss.
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CHAPTER IL

CONVERSION TO MAHOMEDANISM.

14. Meaning of “ Mahomedan.”—The expression “ Maho-
medan > in the Acts and Statutes referred to in ss. 6-13
includes not only a Mahomedan by birth, but also a Maho-
medan by reluion. Hence the Mahomedan law applies
not only to persons who are horn Mahomedans, but also to
persons who have become converts to Mahomedanism, provided
the conversion is bona fide, and not merely a coloumhle one (7).

[A Christan, A, marnicd to a Chistian wife, B. ives and cohabits with a Native
Chistian woman, € With a view to legalize the unon hetween them, 4 and ¢ both
hecome Mahomedans, and marry i Mahomedan form during the bfetime of B. The

marriage s pot valul. The conversion cannot be sand to be bona fide, as 16 was actuated
a

solely by the desre to enjoy the privilege of polygamy Dby the M v
Taw s Skner v Grde (I871) 11 M. L A, 308 See abo Jn the matter of Ram Kumar
(1881) 18 Cal. 264, and Nandi s, The Crowen (1920) 1 Lah 440, 59 T, C. 33

The evsential doetime of Mahomedanism 1 that there is only one God and that
Mahomed 14 his prophet ().

15. Conversion to Mahomedanism and marital rights.- Tt
is an open question whether conversion to Mahomedanism,
made honestly after marriage with the assent of both spouses,
and without any intent to commit a fraud upon the law. has
the effect of altering rights incidental to the marriage

L1 and B, hoth Mahomedans, espouse Chrastianity. and maizy w Clanstion form.
After some time they both revert to Mahomedanim, and go through a form of mar-
viage o second time according to Mahomedan law.  After A’ death, B sues .U relations
whth o .0 extate as his widow aceordmg to Mabomedan law.  The
s that It was devorecd by .4 acconding to Makomedan form some time before his

to reeover one.
defe
death, Suppostng the dioree w proved, i the divoree talid so as to exclude B fio
whertanee, regard being had 1o the fact that the marriage was primanly m Chrstian
form, and the doree was given in Mahomedan form 2 This question was Teft open
by their Lordships of the Privy Council, as their Lordships held that the divoree was
not proved : Shinner v, Skinner (1807) 25 Cal. 537, 546, 25 T, A. 34.]

15A. Conversion to Mahomedanism and rights of inheri-
tance. In the absence of a custom to the contrary [see secs. 16

) Abraham y Abrdam (563 b )l L A 199, sect  of Mnhuuw-lunL Hakun
243, Janata s Dharum (S66) 100 1A, Shatet - Mlsk Jorafi 1017) 2 Tat L. J.
3 do, Ray Bahadur rten (1882) md | Ahmediyans | Sce ueen-Empress

n 1 Hamsan (1858 7 AD. w?u' B, Ata-
@ .\umnlnlnul\ l-nmual(lrv.'.') 45 Vad Cllah N Azum-Ullah (1890) '12 Al 494
5, (2 bR T [unmdlum B
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and 17], succession to the estate of a convert to Mahomedanism _Ss.
is governed by the Mahomedan law (2). 15,1
Accordimg to the Mubomedan Inw o Hindn eannot suceoed to the estate of o Maho-o
medan. Thercforo 4 Hindu wife of a Tlindu who cmbraces tho Tdamue faith after tho «
marriage 1 not entitled to succeed to his estate (u). “

16. Khojas and Cutchi Memons. —In the absence of proot
of special usage to the contrary, l\holjw; and (Cutehi Memons -
in the Bombay Presidency are governed in matters of succession
and inheritance, not by the Mahomedan, but by the Hindu
law (v).

Khops and Cutcht Mewons were orgmally Hindus, They became converts to
Mahomedansm about 400 3 ears o, but et yied their indu law of mhertaneo and
suceession as o enstomary law. Henes the Hin I Jaw of whertanes and succession
15 applied to then on the ground uf custom.  Thix custom 15 5o well extablished among
them that 1f any wenber of eithor of theso commumtios sets up a usige of succession
opposed to the Hudi law of suceeson, the butden s upon him to prove such
wsage (). Where, howerer, Cutehi Memons migrate from India and settlo amongg
Mahionedans, as 1 Mombasa, the presumplion that they havo adopted the Mabomedan
custom of suceession should be readily made. Where, therefore, a Cutelin Memon Tamily
migrated from Cuteh to Mombasa, and settled thete for about fifty yenrs, 1t was
held upon the evidence 1n the case that the famuly was governed by tho Mabomedan
law of succession ().

Cutehi Memons Aet- 1818 now provided by . 2 of the Catchi Memons Act 46 of
1920 and the Cutohi Memons Amendumont Act 34 of 1923, that uny person who satishes
the proseribed authority—

(a) that ho is a Cutehi Memon and is tho person whom ho repeesonts himsell to be
(b) that ho is competent o contract within the meanmg of section 11 of the
Indian Contract Act, 1872, and

(c) that ho 1 resudont in British Indu,
may by declaration in the prescribed form and filed beforo the preseribed authonty
declare that ho desires to obtain tho benefit of this Act, and thereafter the declarant
and all his minor children and their descendunts siall i matters of succession and
inheritanco be governed by tho Mahomedan law.

16A. Testamentary power of Cutchi Memons—A Cutchi
Memon may dispose of the whole of his property by will

® cmammm v Mo Nya:n Mo (1928) 6 Rang. | (w) Abdulrahim v. lalimabas (1916)43 T A.

243, ('28) R. 1 30, 18 lom L. R, 635, 639, 32 1. (', 418}
(-) omum m. ('zs) . PR A Hirb . orbas (1875) 12 "B, L €.
nd Memons® Case (1847) Rt v. furis (1877) 3 om.
u ,ymmv (lamu(lub) s e .0 :n T 7o . Tumard (1N50) 0
‘udur v, Turner ot . Maps Tydh (1882) 0 B 12
i WU, PG Stowionel - k v. Hapv Ahmed {1843}
M. Suduck: v. (1885) 0 o o e oot ot ulbai (1860)
om. 1 [Cutchl Momons; 3 2 B, H. ¢ 276, The Hindu law as
Joonas V. Haji Abdul Rahim (1905) 30 joint, famfly property does not apply to
Bown 107, oo Slaek v. At Al Cutehi Memons * Huji Ooaman v, Haroon
oct) 70; akomed v. 47 Bom. 369, ('23) A. B. 148
m(lou)un«n 02 1 G103 | @) 491 A. %, 18 Bom. L L. 635, 32 1. G, 413,
Ma - Abdul (1914) 18 Bom. L. wipra.

‘.““”
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A custom to that effect was proved in Advocate-General v. Jimbabai (y). There
is no doubt that a similar custom exists among the Khojas of Bombay. According

to the Mahomedan law, a testator cannot disposo of more than one-third of his pro-
"pﬂ-ty by will; see 5. 104 below.

16B. Halai Memons.—Halai Memons domiciled in Bom-
bay are governed in all respects by the Mahomedan Law (z).

Halai Memons of Porbandar m Kathiawar follow 1 matters of succosston and
inhentance Hundu law and not Mahomedan law, differing in that rospect from Tiulai
Meimons of Bombay. Tt was so held in the undermentioned case upon ovidence of
custom among Halat Memons i Porbandar (a).

17. Sunni Borahs of Gujarat: Molesalam Girasias of Broach
—TFhe Sunni Borah Mahomedans of Gujarat (b) and the
Molesalam Girasias of Broach (c) are governed by the Hindu
law in matters of succession and inheritance.

Theso communites also were onginally Hindus, and became subsequently convert
to Mahomedanism. Tho Sunm Borahs of Gujarat must not be confounded with the
Boruhs of Bombay who are Shiahs.  Sco 5. 20 below.

17A. Lubbais of Coimbatore.—As among Hindus, so
among the Lubbais of the Coimbatore l)xstrmt the sons
exclude the daughters from inheritance (d).

The Tabbai Mahomedans of Coiml were origmally Tamil g Hindus
Whe subsequently becamo convorts to Mahomedurusm. They rotain the Hindu rulo
excluding females from succession.

@) Q915) 41 lom 181, 31 T € 106 Advocute- -mna (1018) 43 Bow 647, 51 1 ¢ o3
A - Kermale (1903) 20 Bom. 133, (@) (o A. 108, 47 Bom, 136, 72 |

0, 313, aupra,

@ Ahn)un rmll ‘Irmnm Cuase (1847) Terrv's (h) Ba Bai Santok (1893) 20 Bom. 53.
20, 15 Kiatubar v Mahomed (@ ralmnw]n - Harisangr (1894) 20 Viom “181.
Ilu;x o (m 53 08, 47 Bom. (@ sm.k V. Muhammad (1916) 39 Mad. 664,

0, 721 ._‘\ﬂ.(‘)A PCal4, B0 1.C aoo
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CHAPTER IIIL
MAHOMEDAN SECTS AND SUB-SECTS.

18. Sunnis and Shiahs.—The Mahomedans are divided into
two sects, namely, the Sunnis and the Shiahs.

The Cutchi Memons of Bowbay and Talai Memons helong to the Sunni scet. Seo
ss. 16, 16A and 168 above.

The Khojas and the Borab. -t Bomlay belong to the Shuah sect,  See ss 16, 161
and 17,

19. Sunni sub-sects.—The Sunnis are divided into four
sub-sccts, namely, the Hanafis, the Malikis, the Shaleis and the
Hambahs.

The Sunni Mahomedans of India belong principally to
the Hanafi School.

Presumplion as to Swnnism.—The great majority of the Mahomedans of this country
being Sunnis, the presumption wall bo that the partics Lo a suit or proceeding aro Sunns
unles it is shown that tho partios belong to the Shiah sect (¢).

20. Shiah sub-sects.—The Shiahs are divided into three
sub-sects, namely, the Asna-Asharias, the Ismailias and the
Zaidyas.

There is yet another class of Mahomedans, callod Motazala. They are sometimos

spoken of by Mr. Ameer Alt as sn indepondent soct and sometimes as an carly offshogt
of tho Shiah soct ; soe Amoor Al's Mahomedan Law, Vol. 1, pp. 21, 158

21. Each sect governed by its law.—The Mahomedan law
applicable to each sect is to prevail as to litigants of that
sect (f).

The Sunni law will therefore apply to Sunnis and the Shiah law to Shiahs, and the
{aw peculiar to each sub-sect will apply to persons belonging to that sub-sect.

22. Change of sect—A Mahomedan male or female who
has attained the age of puberty, may renounce the doctrines

(0] fatun v+ Biluitti Khanum (1903) 30 Cal, | (f) Deedar Hossein v. Zuhoor-oon-Nusu (1841)
686 T A 441, 477,

Ss.
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of the sect or sub-sect to which he or she belongs, and adopt
the tenets of the other sect or any other sub-sect, and he or
she shall thenceforth he subject to the law of the new sect or
sub-sect (g).

23. Marriage between Shiah male and Sunni female—wife’s

status not affected.~.\ Sunni woman contracting marriage

,with a Shiah does not thereby become subject to the Shiah
Claw (R).

The wame proposition, it scems, would hold good 1 the case of the martiage of a
Shiah female with o Sunni male. See s 1990,

Nussa v, Muhammad (1590) 12 246 (chnge from Shafensm to Hanna-
7 (hange o1 set) TN
(860 1B L C

() Aasrat Hamidan (1892) 4 Al 203,
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CHAPTER IV.
SourcEs AND INTERPRETATION OF MAHOMEDAN Law.

24. Sources of Mahomedan law. —There are four sources of
Mahomedan law, namely, (1) the Koran; (2) Hadis, that
is, precepts, actions and sayvings of the Prophet Mahomed,
not written down during his lifetime, but preserved by
tradition and handed down by authorised persons; (3) Ijmaa,
that is, decisions of the companions of Mahomed and his
disciples ; and (4) Kiynas, hoing analogical deductions derived
from a comparison of the first three sources when they did not
apply to any particular case (7).

The Kigas voqu 1 of renson, and 16 appeans that thowgh Abu Hamifu,
tho founder of tho Hanali soot of Sunmis, way so much melmed to the exereisa of renson
that e froquently preferred it i many cases to traditions of wogle suthonty, the
founders of the other Sunut sects seldom resorted to Kiyas ().

25. Interpretation of the Koran—The Courts, in adminis-
tering Mahomedan law, should not, as a rule, attempt to
put their own construction on the Koran in opposition to
the express ruling of Mahomedan commentators of great
antiquity and high authority.

Thus where n passage of the Koran (Sura 11, vv. 241:212) was interpretod in o parti-
cular way both in the Hedaya (1 work on the Sunnt law) and in the Tnamia (n work
on tho Shinh luw), it was held by their Lordships of the Privy Couneil that it was not
open to u Judgo to construc 1t n a different manuer (8).

26. Precepts of the Prophet.—Neither the ancient texts
nor the precepts of the Prophet Mahomed should be taken
literally so as to deduce from them new rules of law, especially
when such proposed rules do not conduce to substantial justice.

The words of the soction are taken from the judgment of their Lordships of tho Privy
Gouneil in Bagar Al v. Anyuman (1),

1t is a rulo of Mahomedan law that s gift in perpetuity 1s not valid unless the gift is
one to Charty. Is a gift by a Mahomedan to his own children and their descendants u
gift to charsty ? No- -was tho answer given by a majorty of the Full Bench of the
Calcutta High Court in Bukani Miya v. Shuk Lal (m). Yes—was the answer given by
Amoer Ali,J., in a dissonting judgment, relying on the following precopt of the Prophet
Mahomed: * A pious offering to ono’s famuly to provide against their getting into want
is more pious than giving alms to the beggars. Tho most excellent form of sadakah
(charity) is that which & man bestows upon his own family.” Referring to the judgment
of Ameer Ali, J., their Lordships of the Privy Council observed in a later case (n), that

the e

() Morley, Introd. ccxxvi. (m) (1893) 20 Cal. 118,
z) %L;{.“""] Jager v. Koolsom Beebee (n) Abul Fata v, Rasamaya (1894) 22 Cal. 619,
Taomy soce. oc36r 10

o 632, 22 LA. 76, 86, on appeal from (1801)
(@) (1902) 25 All. 256, 254, 30 LA. b4, 18 Cal. 309, 631.

Ss.
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it was not safe in dotermining what was the rule of Mahomedan law on a particular
zs_a; A subject to rely upon abstract precepts taken from the mouth of the Prophet without
knowing tho context in which those precepts were uttered. Their Lordships further
obsorved that the rule of Mahomedan law on the subject was that which was laid down
by the majority of tho Full Bench, and that the new rulo of law sought to bo deduced
from the precept of tho Prophoet by Ameer Ali, J., was not one that would conduce to
Justice. A wakf in favour of children and descendants 18 now declared to be legal by
”uw Mussalman Wakf Validating Act VI of 1913, provided thero is an ultimato gift to
chanity. Sco ws. 159-161 below.

27. Ancient texts.—New rules of law are not to be intro-
duced because they seem to lawyers of the present day
to follow logically from ancient texts however authoritative,
when the ancient doctors of the law have not themselves
drawn those conclusions (o).

28. General rules of interpretation of Hanafi law.—The
three great exponents of the Hanafi-Sunni Law are Abu Hanifa,
the founder of the llanafi school, and his two disciples, Abu
Yusuf and Imam Muhammad.

It is a gencral rule of interpretation of the Ilanafi law
that where there is a difference of opinion between Abu Hanifa
and his two disciples, Abu Yusuf and Tmam Muhammad, the
opinion of the disciples prevails (p). Where there is a difference
of opinion between Abu Hanifa and Imam Muhammad, that
opinion is to be accepted which coincides with the opinion of
Abu Yusuf (9). When the two disciples differ from their
master and from each other, the authority of Abu Yusuf is
generally preierted)(r) But these rules are not inflexible.

When it is doubtful which is the better opinion on a
particular question, the Courts of India ought to follow that
opinion which is most in accordance with justice, equity and
good conscienve (s).

28A. Rules of equity— The rules of equity and equitable
considerations commonly recognised in Courts of Chancery in
England are not foreign to the Mussulman system, but are
in fact often referred to and invoked in the adjudication of
‘cases under that system (f). See sec. 5.

@ By Al v, Anyuan (1002) 25 AL 230, francer (1603) 15 AL 321, 335, 1t waa
ot A 04 dgha LT Kia v, dtaf held that tho opinion of Tmam Muham
i Ko (1809014 All 450, 445, Hhould bo preferred to that of Abu .
@) AyAn Ah Ahan v m:z iinwon ehan (1802) the Court thinking (though erroncously}
[ Kadir v Salima that It was 50 Tajd down b tho K
m AII m | Bench in Bukany Miya v. Shuk Lal (1893)
m (lm)a:\ll P. 420 Gal. 116,
Rulgom, ihbee's. Gotan Hossern (1908) 10 ¢, Myhammad (1035) 47 All. 823,
W N, 449, 488 Khajah Hosserm v Shah- u) Ilmm b v. Zubaida, Bibt (1018) 43 TA:
zadee (1869) 12 W. R, 344, 346, affnd. n 204, 301-302, 38 AlL sex, 585 36 1. 87
(1o 12 W. R below See' Hadaya, 'p. 334, “ Of the

Book:
nml v lel Remem- duﬂsollmklm
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CHAPTER V.

SUCCESSION AND ADMINISTRATION.

[Prior to the Indian Succession Act, 1925, the two principal Acts in forco in British
India relating to the administration of the estato of doccased persons were the Tndian
Succeasion Act of 1865 and the Probate and Administration Act of 1881, The Succession
Act of 1865 applied to Buropeans, Parsis, East Indians and to all Natwves of India other
than Hindus, Mahomodans and Budhists. The Probato and Admimstration Act apphed
to Hindus, Mahomedans and Badhists, and 1t contained rules relating to adnunistration
which applied both to Hindus and Mahom:dany. Both theso Acts have been repealed
by tho Indian Succossion Aet, 1925. but their provisions have becn re-cnacted in that
Act. The presont chapter «odams specwl rales of Mahomedan Taw relating to
administration and succession and a few  rules from the Indian Succession Act. 1095,
which apply to Mahomedans ]

\flf 29. Administration of a Mahomedan's estate. ‘The pro-
~perty of a deccased Mahomedan is to be applied successively
in payment of (1) his funeral expenses and death-bed charges,
(2) expenses of obtaining probate or letters of administration,
(3) wages due for service rendered to the deceased within three
months next preceding his death by any labourer, artisan or
domestic servant, (4) other debts of the deceased according to
their respective priorities (if any), and (5) legacies not
exceeding one-third of what remains after all the above pay-
ments have been made. The residue is to be distributed
among the heirs of the deceased according to the law of the
sect to which he belonged at the time of his death (p).
Tho order set forth above follows the provisions of the Tndian Succession Act, 1925,
88. 320-323 and s. 325, As rogards item No. (5).1t is to bo noted that a Mahomedan
cannot by will disposo of moro than onc-third of what romains of his property aftor,
‘paymcnt of his funeral expenses and debts, unless the heirs consent thereto.

If the deceased was a Sunni at the timo of his death, his property would be distri-
uted among his heirs according to the Sunni law, and if he was & Shiah, it would bo
istributed according to the Shiah law. In other words, succession to the estate of a

deceased Mahomedan is governed by the law of the sect to which he belonged at the time
of his death, and not by the law of the sect to which tho porsons claiming the estato as
his heirs belong (p).

The person primarily entitled to administor the estate of a deceased Mahomedan
(s.e., to apply it in the manner sot forth in tho section) is the ezeculor appointed under
his will. If the deccased left no will, tho person entitled to administer his estate is the
person to whom letters of administration aro granted. Such a person is called adminia-
iralor. The persons primarily entitled to letters of administration are the heirs of the

(») Hoyat-un-Nissa v. Muhammad (1800) 12 All 200, 17 LA. 73.
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doceased :  Tadian Suceession Act, 1925, 5. 218, If no letters are obtained, the heirs
are entitled to admimster the estate,

30. Vesting of estate in executor and administrator.—The
executor or administrator, as the case may be, of a deceased
Mahomedan, is, under the provisions of the Indian Succession
Act, 1925, scc. 211, his legal representative for all purposes,
and all the property of the deccased vests in him as such.

But since a Mahomedan cannot dispose of by will more
than one-third of what remains of his property after payment
of his funeral expenses and debts, and since the remaining
two-thirds must go to his heirs as on intestacy unless the
heirs consent to the legacies exceeding the bequeathable third,
the executor, when he has realized the estate, 1s a bare trustee
for the heirs as to two-thirds, and an active trustee as to one-
third for the purposes of the will; and of these trusts, one is
created by the Act and the probate irrespective of the will,
the other by the will established by the probate (g).

Tho first b1 a 1eprod of the p ions of 5. 211 of the Indian

Suceession Act, 1925, An exceutor under the Mahomedan Inaw s called wast, dotived
from wasiyyat which means a will. - But though the Mahomedan law recoguised o wasy
1t did not recognize an administrator, there bemg nothing analogous m that to “ letters
of admimstration.” A wass or exeeutor under the Mahomedan law was merely » manager
of tho estate, and no part of the estato of the deceased rested in him as such. As a
ananager all that he was entitled to do was to pay the debts and distribute the ostate ag
directed by the will.  He had no power to sell or mortgage the property of the deccased,
not even for the payment of hus debts. The first timo this power was conferred upon him
was by the Probate and Administration Act, 1881, Under 8. 4 of that Act, the whole
of the property of n Mahomedan testator vested in his excoutor, and 1t docs so now
ander 8. 211 of the Indian Succession Act, 1925, The property vests in tho oxecutor
whether or 1o ho tahes out probate.  As a result of the vesting of tho estate in a
Afahomedan executor, ho has the power to dispose of the property vested in him in
duo course of adminstration, a power which he did not possess beforo the Probate and
Administration Act, 1881 (r) [seo s. 90 of the Act, now 8. 307 of the Indian Succession
Act, 1925).

31. Devolution of inheritance.—Subject to the provisions
of the foregoing section, the whole property of the deceased,
where he has died intestate, or where he has left a will. so much
of it as cannot be, or is not, disposed of by his will, devolves on
his heirs in specific shares at the moment of his death, and the

(@) Miwza Kurratulawn v, Nawab Nushat-ud- Bom. 231, 70 I. C. 268, ('22) A, B, 392,
f:’lda".;lm) 33 Cal. 118, 128, 32 L. A. mm %molllﬂ:é. 1?. in Saking

, 257.. v. 910) 37 Cal.

(r) Mahomed ¥usuf v, Harfovandds (1923) 47 839, 8 1. C. 655. * win o
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devolution is not suspended by reason merely of debts being
due from the deceased

The abovo rule follows from tho decision of the Allahabad High Court m Jufii
Begam v. Amir Muhammad (s) read with tho preceding section.  When a Mahomedan
dies leaving a will, and thero 1 an exceutor appowmnted under the will, the property of the
deceased vests m the executor subject to tho provisions of the second paragraph of s. 30.
‘When a Mahomedan dies intestate, and there is a grant mado of letters of administration
of Ina property, tho property vests in tho administrator. But when there is no exceutor
or admimstrator, the property of the deccased vents at tho moment of his death in his
hews. Tho reason why the property of a deccased Mahomedan vests in hiy keirs in
the absence of an executor or 15 that tho M lan law does not

 recognise any representation to the estate of the deceased (£); 1f it du, his propetty
could vest only 1n his legal 7« presentative, Uhat is, his oxceutor or adnmistrator, and it
could not vest i his heers.

The property, when it vests i the heirs, vests in speeific shares, that is, tho heirs
take their shares in severalty, their rights being analogons to thoso of tenants.m-com-
mon (n). The share of ench heir befire distribution is sard {o vest m him in wnfercst. After
distribution, the share vests in the heir in possession. When an heir comes into pos-
session of his share, 1t 18 clear that he may alienate it by sale, mortgage, gift or othor-
wise.  But ho has not got the same powers of disposition when tho share has not yet
been vested in possession.  Thus a valid gift cannot bo made by an heir of his shuro which
has not yet vested 1 hum in possession exeept to a co-heir (5. 134).  And as regards
disposition by way of eale or mortyagr, the validily of the disposition depends on the
conditions set forth in the next section.

Lumitation. =Where the hewrs of a deceased Mahomedan continue to livo as tenants-
in-common without dividing tho estate, and a suit is subsequently brought by one of
them for recovery of lus share by partition, limitation does not run from the date of the

death of the deccased ; i other words, 1t is att. 144 and not at. 123 of the Limitation
Act that governs the period of limitation (¢).

Adminastration wuit.- Tt may hore bo noted that any one of the heirs may bring
an admivistration smt; he is not bound o bring a suit for partition (1)

32. Alienation of share before distribution.—() “ A cre-
Zitor of a deceased Mahomedan cannot follow his estate into
the hands of a bona fide purchaser for value to whom it has
been alienated by his heir-at-law.” In other words, any heir
may, oven before distribution of the estate, transier his
own share of the inheritance (z) either by absolute sale or by

1885) 7 AU, 822, followed fn Muhammad 1921) 45 Bom 51
® (¢ 4) T Al b (L2t m 519, 50 1.0 780 ; mst, Zai-

yabv. Ghidam Imml(l 23) 4 Lah, 402, 73
® Amwbulhmv ﬂm]NnUx{l;llwd)z Grae S, du5, (29)
on o ¢x) @ Eagugutty v, Aveats
““khy‘ """’Y opl Nl”"" y ‘,( N (l°2|) 45 Bom. 75, 59

N essn.
umm!” swk (]878) 4 Cal. 142, 158 @ Bawm ”m b Doou Chund (1878) 4 Cal,

h ger 40z, 408, 408, 5 220, Abdul
) bl Khader v, “gm 32 Majeelh' v. mamachariar (1917) 40
. 276, 278, an. e A ajeeth Mad, 243, PRV Mok
Krishnamachariar (1917) 40 Mad, 243, Bee V. Syed Meer (1915) 38 Mad. 1009,
o x:ggw)u. 210, . 4t vom, uul. 32 LG 100z, & was cald that &
Q Inbshaya. N takes o euch em,
043, 58 1.C. d2; Néurdin v. Bu Umrao. S oo

l"WP'ﬂYMb'-hcd
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mortgage and give the transferee a good title thereto, notwith-
standing any debts that might be due from the deceased,
provided that the transferee acts in good faith and under circum-
stances which are notsuch as to raise a reasonable presump-
tion that he had notice of the debts (y) [ills. (a) and (c)].

FEven if the transferee has notice of the debts, the transfer
is not absolutely void, but voidable merely at the option of
the creditor, so as to entitle him to follow the estate in the
hands of the transferce. But the creditor is not entitled to
follow the estate in the transferce’s hands unless the assets
in the hands of the heirs are insufficient to satisfy his claim (2)
[ill. (d)].

(2) Where the cstate or any part thereof consists of
immovable property, and the transfer is made by an heir
of his share i such property during the pendency of a creditor’s
suit in which the creditor obtains a decree passed for the
payment of his debt out of the estate which has come into the
hands of the heir, the transferee will be affected by the doctrine
of lis pendens (a) [ill. (e)].

Explanation.—-** Transferee ” within the meaning of this
section includes a purchaser at a sale in execution of a decree
obtained against an heir by his creditor (b) [ill. (b).]

IMustrations.

[(s) A Mahomedan, who owesa sum of money to (7, dies leaving certain heirs,
Tho hoirs sell the whole of the property of the deccased to I* beforo payment of the dobt
due to €. P buys the property without notice of the debt duo to C. €' then obtains a
deeree against the heirs for the amount of the dobt, and in execution of tho decree
applies for an attachment of tho property sold by the heirs to P, alleging that the heirs
had no right to alienate the proporty of the deceased beforo payment of the debt due from
the deceased. € is not ontitled to attach the property in the hands of P, the lattor
bemng a bona fide purchaser for value without notice of C’s claim: Land Mortgage
Bank v. Bidyadhari (1880) 7 C. L. R. 460.]

Note. —So long as the estate of a decoased Mahomodan is in the hands of his heirs, a.
creditor of the decoased who has obtained a decree against the heirs for his debts may
follow it in the hands of the heirs, that is to say, he may attach the estato in the hands
of the heirs in exccution of the decrce. But the case is differont when the estate has been
sold by the hoirs, and it has passed into the purchaser’s hands. Insuch a case if the pur-
chaser bought without notice of the debts, the creditor cannot attach the property in tho
hands of the purchaser. It does not matter that the object of the heirs in selling the
(l) Hossein v. Dooli Chund (1878) 4 Cal,

L.R.5 L A.211.
issa v, Shubratiun (1870) 6 B.Ls R.

oncin, v. Dooli Chund (18769 4 Cal.

w ‘mn‘h’fm o Siovigans Dok ¥
‘Bidyadhari (1880) 7 C. L. R. 460,

@ Rejlrito . vk ylosh Ohindut (sl 8 cal.
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property was to defraud the ereditor, for the question being one between the ereditor
and the purchaser, tho test is whether the purchaser took with notico of the debts, and
not whether the kerrs intended to defraud tho ereditor (c).

Kb) A Mahomedan, who owes a sum of money to C, dies leaving two sistors as his
only heirs. € obtaina a deereo for the amount of his debt aganst the sisters as repre-
scuting the estate of the decensed, Subsequently w creditor of tho sisters obtams a
decrco agamst them, and the cstate of the decensed i tho hands of the swters is sold
m exeoution of that decree, and purchased by P without notece of C's clasm. € then
applics for attachment of the property of the deceased 1 the hands of 2. Ho is not
entitled  to attach the property, for £ 18 o purchaser withont notice of C's claim :
Wahwdunissa v. Shabiattun (1870) 6 B.L. 54, with facts shghtly altered.]

Note.~Tho only distinction befween this and the preceding illustration is that
1n tho latter case the sale by the heus coluntary while w the prosent illustration the
sule is 1w execution of @ decree agamst the hars Tho pomt to be noted 1 that in both
cases (' sought to attach the property after 1t has passed from the hands of tho heirs
1nto the hands of a bona fidd purchacr for value without notice of (s clam and in both
cnses 1t was held that he was not entitled to do so.

f(c) A Mahomedan dies leaving a son and o widow €. The deceased owes a large
sum of money to C for her dower.  The son mortygagoes the whole of the estate of the
deceased to £ to securo repuyment of advances made to him by P without notice of
C's claim. Subsequently ¢ obtains a decree for the amount ot her debt against the son
and in execution of the decrco attaches the mortgaged property in the hauds of the
son. Duing the pendency of the attachment, I sues the son on the mortgage-bond and
obtains o decreo for the realization of the mortgage-debt from the mortgaged property.
Tho property mortgaged 1 sold in pursuance of the deerce and purchased by X. Is
X entitled to have the attachment  set aside ?  Yes, for X derives his title under a
sale 1 exceution of the deerce obtained by I who took the mortgage before the
stitution of C's smt without notice of C's claim:  Buzayet Hossein v Dools Chund
(1878) 1 Cal. 402, 5 L. A. 211, with facts slightly altered.]

Note.—The only distinction between this and ill. (a) is that in tho latter caso the
alienation by the heirs was by way of sale while in the present illustration it is by way of
mortgage. Tho test 15 whether P, tho mortgagee, was u bona fide transferco for valuo
without notico of C's claim, and not whether X, the purchaser from the mortgageo,
purchased with notice of that claim. *

[(d) A Mahomedan, who is indebted to €, dics leaving a widow and other hoirs.
The widow sells to P certain land allotted to her on distribution of the estates of tho
deceased. P had notice at tho time of purchase of C’'s claim. Subsequently €
obtains a decree against the heirs for the amount of his debt, and secks to attach the
land sold by the widow to £. C is not entitled to attach the land in the hands of P,
though P had notice of his claim, unless 1t is shown that tho assets in the hands of the
heirs are not sufficient to satisfy his claim : Rajkristo v. Koylash Chunder (1881) 8 Caly
24, with facts slightly altered.]

Note.—Tho mere fact that P had notice of (s claim docs not entitle G to follow
the widow's share in the hands of P unless C can show that there are not sufficicnt
assets in the hands of the heirs for the payment of his debt.

(¢) Wahidunissa v. Skubrattun (1870) 6 B. L. R. 54, 68.

S.32



20 MAHOMEDAN LAW.

[(¢) A Muhomedan, who owesa sum of money to (', dics leaving & son as his only
heir. ¢ institutes o swit agamst the son for an account of the estato of the deceased
come to hus hands and for payment of his debt out of the estate. During the pendency
of the sut, the son selly to £2 certam land formng part of the propeity of the deceased.
A decree 1 subsequently passed mn (s suit for the payment of his debt out of the estate
come mto the hands of the son. ¢ applies m execution of the decree for attachment
of the property m the hands of P, €18 entitlod to attach the property : Bazayet Hos-
sern vo Dooli Chund (1878) 4 Cal. 402, 5 L A. 211, followed m Yasen Khan v. Muhammad
(1897) 19 Al 504.]

Note~ Inill. (a) the sale hy the heirs was made before the mstitution of ghe ereditor’s
sut. In tho present case the sale ts mude durig the peoudency of the ereditor’s suit which
m ity nature was an administration suth as indicated by the form of the deciee. The
deereo was aganst the estate, and not a simple money deeree (d).  Tho rule lud down
m el 2 of the prosent soction is merely an appheation of the doctrine of lie pendens
(sce the Transfer of Property Act, 1882, 5. 5

33. Liability of heirs for debts.—(7) The heirs of a
deceased Mahomedan are liable before distribution of the
estate, to pay the debts of the deccased to the extent of the
assets to which they may have succeeded but they are not
liable to pay debts exceeding such assets (e).

(2) After the estate is distributed each heir is liable for
debts due from the deceased to the extent only of a share of
the debts proportionate to his share of the estate (f).

Hlustrations.

[(a) A Mahomedan dies leaving assets of the value of Ra. 4,000 and debts
amounting to Rs. 5,000,  The hiability of the heits 1s confined to the amount of the
assets, namely, Rs. 4000 and the ereditor 1s not entitled to a personal decree agninst
thoe herrs for the balanco of the debt.

(b) A Muhomedan, who 15 mdebted to ¢ i the sum of Rs 3,200, dies leaving &
widow, a son and two daughters. The heirs divide tho estato without payingtho debt,
the widow taking 1/8, the son taking 7/16, and each daughter 7/32. € then sues the
widow and the son for the whole of the debt due to him from the deccased.  The widow 1s
hablo to pay only (1/8X3,200) Rs. 400, and the son (7/16X3,200) -Rs. 1,400 ; they
are not hable for the whole debt s Purthipal Singh v. Hussaini Jan (1882) 4 AlL 361.]

34. Distribution of estate—If the estate is not insol-
vent, the heirs may divide it at any time after the death of
the deceased and the distribution is not liable to be suspended
until payment of the debts.

(d) Bhola Nath v. Magbul-un-Nssa (1903) 26 All, (e) Meer Aleen Ullah v. Alif Khan, 1.8 D.A;

28, "1t Is stated in the judgmeut in this Beng. 57.

caso that the decree in Yann Khaw's case | (1) Hawt Smlyh v. Zakia (1875) 1 Al 67;

clted In lil_(e) was a simple money decreo irtiapal Singh v. Ituint Jan (1692) 4

:mam"”;'%?!‘:’.i.,’?’l. It o e the d :‘ (MI ] s A
cbt ou 50, the deci- Y01y 16 fhowme 203 Bursentiram

sion In that case 18 obviously wrong. Kamaluddin (1885) 11 Cal. 421, 428.
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So held by the High Court of Allahabad (g) relying on certain passages from the
Hedaya, and, following i, by the High Court of Calcutta (k). Tn a later Allahabad
caso (2), Mahmood, J., swid that the translation of the said passage was only a loose
paraphraso of the original Arabic, and he expressed tho opinton that the estate may bo
distributed though ot may be tnsolvent.

According to Mahomedan law the estate of a deccased person vests i his hens ag
tho moment of hus death (s. 31). Tho hens theretore may divide it at any time, even
bofore payment of the debts due hy the deceased  As o result of the rule set forth m
tho present section, 1t 18 not competent to a creditor of the deceased o go aganst any
one heir for the whole of Tus debt, saying that the heir onght not to have divided the
estato heforo payment of debts The «roditor can recover from the hei sued only
the heir’s propottionato share of the debi | 33, 111 (h)].

35. Suit by creditor against executor or administrator.—
If the estate is represented by an executor or administrator,
a suit by a creditor of the deceased should be instituted against
the executor or administrator as the case may be.

Wy~ 36. Suit by creditor against heirs.- I{ there le no exe-
cutor or administrator, the creditor may proceed against the
heirs of the deceased, subject to the following provisions :—

(1) 1f the estate is distributed, and the suit is brought
against some only of the heirs of the deceased, the creditor
is not entitled to a decree for the whole amount of his debt,
but only for an amount proportionate to the aggregate share
of the delendants in the property [see s. 33 (2)].

(2) 1f the cstate is mot disiributed, the creditor may,
according to the decisions of the High Court of Calcutta, sue
any heir in possession of the whole or any part of the estate
without joining the other heirs as defendants, and the Court
may in such a suit pass a decree for the sale, not only of that
particular heir’s share in the estate, but of all the assets of the
deccased that are in his possession. Where such a decree is
passed and a sale is effected in execution of the decree, the
sale will pass to the purchaser not only the interest of that
particular heir in the property sold, but the interests of the
other heirs also (including minors), though they were not
parties to the suit (j), unless the decree was obtained by
consent (k), or unless it is proved that the debt was not due (I)
[ills. (a) and (b)].

O S e O A | O VT
n‘:&?ﬁ: % Y omatiadin (1889 11 cal | B YRt

Bagum . Amir Muhammad Khan (}) Ehursetinbi v. Keso Vinnayek (1887) 12 Bom.
® "q(,;‘w) All.;ﬁ,ﬂu- ¢ 101, 103. (1887

Singh (1878)
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The same view was taken, though based on different
grounds, by the High Court of Bombay in earlicr decisions (m),
with this exception that a sale in execution did not bind the
other heirs unless the heir against whom the decree was obtained
was in possession of the whole estate of the deceased [ills. (c)
and (d)]. But this view has been disapproved in recent cases,
and it has been held that a sale in execution of a decree passed
against an heir in possession in a creditor’s suit does not pass to
the purchaser the interest of those heirs in the estate who were
not parties to the suit even if the heir against whom the
decree was passed was in possession of the whole estate (n)
(ill. (dd)]. 'This view coincides with that taken by the High
Court of Allahabad.

In Pathummabi v. Vittil (o), the High Court of Madras
followed the earlier rulings of the Bombay High Court, but the
authority of that decision has been considerably shaken by the’
observations of Abdur Rahim, J., in Abdul Majeeth v. Krishna-
machariar (p).

According to the rulings of the Allahabad High Court,
a decree relative to his debts passed in a contentious or non-
contentious suit against only such heirs of a deceased Maho-
medan debtor as are in possession of the whole or part of his
estate, binds each defendant to the extent of his full share in
the estate (g), but it does not bind the other heirs who by reason
of absence or any other cause are out of possession, so as to
convey to the auction-purchaser in execution of such a decree
the rights and interests of such heirs as were not parties to
the decree, and they will be entitled to recover from the
auction-purchaser possession of their share in the property sold
subject, however, to payment to the purchaser of their propor-
tionate share of the deg‘m for which the decree was made (r),
unless the circumstances are such as do not call for the exercise
of this cquity in favour of the purchaser (s) [ills. (e) and (f) ].
m lnhundbdoiv hﬁ:n"mm“ssn 12Bom. | (p) (1617) 40 Mad. 243, 255, 257, 40 1. C. 210.

oliomwed in Vorchastt <~ Ko (1918} (@) Dallu Malv. Hari Das (1901) 23 All. 263, 265.
xu o, 320, ST G 186 Torigage | ) la‘ﬁ)leggv Amir Muhamad Khan (mssz

vel, n\add.mv Har
n I.Magmmba‘v Roshantr (\010)63 Bom. 412,

[ 8; Hamir Singh
511 (L Is,dhﬂvtl from 12 Bom. 101, IHG(IBH)IAII 57. See also M: M
and 20" Bom. 338, S»aAnuuo mad Allahdad v. Muhammad Ismail
Sﬂduhm (1010) 43 'Hom 575, 681 51 !C 688) 10 AlL 239.
[nnmn suit), di ﬂnx (0 Jaj V. Amir Muhammad Khan
ltmn 1 1. C. 180, supra, Lal lllllin (ISB&)1AII.822 See the third question
’llu MI(I@"-S) l7l-\oln 712.13]0 referred to the Kull Benchin the above

8, ('23) A. B. 411. case_and the form of it as amended by
(o) (1902) 26 Mad. 734, 738, the Full Bench (ib. p. 825).
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(a) A Mahomedan dics leaving & widow, a daughter, and two sisters.  After his
death a suit is brought by a creditor of tho deceased against the widow and the daughter
who alone aro in possession of the whole cstate, and a decreo 18 passed “ against the
assets of * the deceased. The decrce and the sale in oxecution of tho property
loft by the doceased are binding on the sisters though thoy were not parties to tho suit :
Muttyjan v. Ahmed Ally (1882) 8 Cal. 370.

(b) A Mahomedan dies leaving a widow and other heirs. A suit is brought by a
creditor of the deceased against the widow alone who 18 in possession of a part of the
estate. The other heirs are not necessary parties, and tho creditor is entitled to a decree
not only against the sharo of the widow in tho estate, but the full amount of assets which
havo come into her hands and which have not Leen applied n the discharge of tho
liabihtics to which the estate may be subj ct at her husband’s death: Amir Dulhin v.
Baij Nath (1894) 21 Cal $11.

() A Mahomedan wowan, K hatiza, dies leaving a mimor son and a daughter. After
her death a st is brought by a crcditor of tho decoased agmst “ Khatiza, deceasod,
represented by her minor son reprosented by his guardian * (1), and a deereo 1 passed
in that form. The deceased was entitled to a sharo in o Khoti Vatan and “ the nght,
title, and uterest of Khatiza * in that share is sold m exccntion of the decree. Tho

acquires a title uni hablo by the daughter, though sho was not n party
to the suit or to the subseq 25 i ion : Khurshetbibi v. Kewo Vinayak
(1887) 12 Bom. 101 (u). [No reforence was made in tho judgment to the Calcuttn cases
cited above nor to the Allahabud cases cited in all. (o)},

(d) A Mahomedan dies leaving & widow, a minor son, and two daughters. After
his death o suit is brought by a mortgagee from tho deceased against tho son as repre.
sented by his guardn and mother, claiming possession of tho land mortgaged to him
as owner under a gahan lihan clause in the mortgage. Tho widow is in possossion of
tho estato and an cx-parte docreo 18 passed ditccting her to make over possession of the

land to the mortgagoe, and he 18 dingly put in The docreo binds
tho duughtors though they wero not partics to the suit, and thoy are not entitled to
redoem tho mortgago us against tho or & purchnser from him : Davalava v.

Bhumaji (1895) 20 Bom. 238.

(dd) A Mahomedan dies leaving a widow and a daughter. After his death C, a
ereditor of the deceased, sues the widow for the recovery of a debt due to him and & docree
is passed 1n s favour for Rs. 327 to bo recovered out of the cstato of the deceased. In
exocution of tho decreo, tho right, title and interest of tho deceased in a house is sold
and it is purchased by P. The d who was not a party to the suit,
subsoquently sues P to recover by partition her sharo in the house. Feld, disapprov-
ing the cascs cited in ills. (c) and (d), that the daughter, not being a parly to C"s suit, was
not bound by the docreo passed in the swit, and that tho salo did not pass her interest in
the house to P, and that she was ontitled to recover her share in tho house :
Bhagirthibai v. Roshanbi (1919) 43 Bom. 412, 51 L.C. 18. [In this caso the widow against
whom the decree was obtained was in possession of the whole house ; see p. 427 of the
report, lines 27-28.)

() This form of sult, which was at ono time [ (u) Note that In this case “no part of the pro-
omamon in the’ Mofustl OF Bombny, has duce of the Khoti was In actual possession.
wmuyaummmwm Bom- of elther of the helrs of the deceascd.”
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(e) Acreditor of a deceased Mahomedan obtains a decree upon a hypothecation
bond “for recovery of hus debt by enforcement of Tien ”” agamst an heir of tho decoased
1 possession of the estate. The whole estato is sold in execution of the decree, and it
" hy the d hold, Sub another heir of the deceased, who
was not a party to these proceedings, sues the decree-holder us purchaser for recovery
of his sharc in the cstate. According to the Allahabad High Court, he is ontitled
to possession of hu share on payment of his propottionate shate of the debts which wero
pard off from the proceeds of the sule: Mukammad fwas v. Har Suhas (1885) 7 All
716, following Jafri Begum v. Amer Muhammad (1885) 7 AlL 822.

(f) A creditor of & deceased Mahomedan obtans a money decree against an heir
of the deceased in possession of the estate, and attaches certain immovable property
formmg part of the estate in execution of the decree. The value of the immovable
property exceeds the share of the defendant.  According to tho Allshabad High Court,
the defendant 15 entitled to object to the attachment and sale of the rght und interest
of the other heits who were not patties Lo the suit, upou the ground that as regards
them he is in possession of the property as trusteo : Dalle Mal v. Hari Das (1901)
23 AIL 263, [ This follows from the decwsion set out m il (c).]

Principle of the Culoutla rulings.—According to the Calcutta decisions, u creditor’s
suit agamst an hew i possession 18 m the nature of an adminmtration suit binding on all
tho heirs of u deceased Mahomedan. This theory appears to have been dictated principally
by the consideration that grave injustice might result 1f the creditor were to be confined
to the recovery of a fractional portion only of his clam as held by tho Allahabad Hhgh
Coutt. The same Court has further endeavoured to strengthen its decision by the analogy,
though incomplete, of the case of an exceutor de son tort (v), who can be sied according
to the English lsw for an account of the speaific asscts that have como mto his hands,
though there may be no legal representative. Commenting on the view of the Caleutta
Court, Heaton, J., sad i Bhagirthibai v. Roshanbi (w): *“ It scems to me to bo a
mistake m terms to call a st by a creditor to establish & single debt agawmst the estate of
a deccased person o creditor’s adminstration swt.”

Prenciple of the Bombay rulings—Tu the cases aited in ills. () and (d), the Bombay
High Court followed the rule of Hindu law, namely, that * when, in a (creditor’s) suit ;
tho debt v due from the father and after his death the property is brought to sale 1
exccution of a decree against the waidow or some of the heirs of the [deceased], and the
whole property 15 sold, then the heirs not brought on the record cannot be permitted to
raiso tho objection that they were not bound by the sale simply because they wero
not patties to the record ” (z).  In 43 Bom. 412, 51 LC. 18, cited in ill. (dd), the Court
said that there was no warrant for the application to Mahomedans of tho above-
mentioned rule of ‘Hindu law.

Principle of the Allahabad rulings.-—The reasoning of the Allahabad igh Court may
thus bo stated in the words of Mahmood, J.: *“To hold that a decrce obtained by
& creditor of tho deccased against some of his heirs will bind also those heirs who were
not partios to the smt, amounts to giving a judgment inler partes or rather a judgment
wn personam the binding effect of a judgment wn rem, which the law limits to cases
provided for by s. 41 of the Evidence Act. But our law warrants no such course, and
the reason scems to me to be obvious, Mah lan heirs aro independont owners of
their spocitic shares, and if they tako their shares subject to tho charge of the debts of

() Amir Dulhin v. Bay Nath Singh (1894) 21 (2) Davalava v, Bhimaji (1895) 20 Bom, 338,
Cal. 311, 817, 844, 345.°
(w) (1910) 43 Bom. 412, 422, 51 1. C. 18,
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tho deceased, their Liability is in proportion to the oxtent of their shares. And once this
is conceded, the maxim res inter alias arta alteri nocere non debet would apply without
any such qualifications as might possibly be made in tho case of Hmdu co-heirs in a
joint famuly ™ (y). The mcaning of tho maxim as applied to the question now under
consideratton is that a judgment in a suit between A and B is not binding upon € unloss
Cis the privy either of A or B.

LX37. Alienation by heir for payment of debts.-Onc of
|several heirs of a deceased Mahomedan, though he may be
in possession of the whole estate of the deceased, has no
ower to alienate the shares of his co-heirs, not even for the
E))urpose of discharging the debts of the deceased. 1f he sells
any property in his possession forming part of the estate of
the deceased, though it may be for payment of the debts of the
deceased, such sale operates as a transfer only of his interest
in the property. It is not binding oun the other co-heirs or
the other creditors of the deceased (2).

16 has been so held by a Full Bench of the Madias High Coutt everruling Pathuam-
mabs v. Vattil (@), an carher deasion of the samo Hugh Court, and dissenting from the
Allababad decision i Hasan Ally v. Mehdi Hussarn (B). A reference to the Full
Benah was nccessary beeause m Lathummabr’s case the Court had expressed an opmion
quite contrary to that hud down 1 the present section. That opmion was  based
on the ground that 1f a sale n execution of @ decrec obtamed by a ereditor agamst an
heir m possession of the estate bound the other heirs though they were not jomned as
patties to the suit [s. 36 (2)], 1t made no difference that the heir met, the demand by a
voluntary sale.  But this view was open Lo the enticm that 1t ignored the distimction
between a debt which had been adjudged by the Comrt and a debt not so adjudged (¢),
and 1t has now heen dissented from by the Full Beneh,

As to ostensiblo ownership. sco Mubarak-un-Nisa v. Mukawmad (d). a cnse
under 41 of the Transfer of Property Act, 1852,

38. Recovery through Court of debts due to the deceased
No Court shall pass a decree against a debtor of a deceased
Mahomedan for payment of his debt to a person claiming
on succession to be entitled to the eflects of the deceased
or to any part thercof, or proceed, upon an application of a
person claiming to be so entitled, to execute against such a
debtor a decree or order for the payment of his debt, except
on the pmductlon, by the pomon so claiming, of a prolmtc or

e Muchammad (1863) 7 All. hiw st for, Telemption by other con
i i

() Abdul Majeeth v Rrushnana Chanar (1017 (a) (102 20 Mad. 4.

40 Mad, 243, 40 L C 210 1615 Sukr @ (871 Al 5
523) 50 Cal 978, 79 1 ¢ 391 0 S v :nm(lstm 20 Tom, 199, 201.
2 . 584, e Iulam P @ I6ANETT 9L CoA74 () A AL
Shrram (1919) 43 Bom, 4 7
[sule of equity of oo oy one con

Ss.
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letters of administration evidencing the grant to him of adminis-
tration to the estate of the deceased, or a certificate granted
under s. 31 or s. 32 of the Administrator-General’s Act, 1913,
and having the debt mentioned therein, or a succession certi-
ficate granted under Part X of the Indian Succession Act,
1925, and having the debt specified therein, or a certificate
granted under the Succession Certificate Act, 1889, or a certi-
ficate granted under Bombay Regulation No. VIII of 1827,
and having the debt specified therein, and if granted after the
first day of May, 1889, having the debt specified therein.

Explanation.—The word “ debt” in this section includes
any debt except rent, revenue or profits payable in respect of
land used for agricultural purposes.

This section reproduces the provisions of s. 214 of the Indian Succossion Act, 1925.

Probate and Letters of admnist —1t is not necessary 1 the case of a Mahomedan
will that the oxccutor should obtain probato of the will to establish his right as
such in a Court of Justice [Indian Succession Act, 1925, 5. 213 (2)].  Nor 1 1t necessary
where & Mahomedan has died intestate that his heirs should obtain letters of admime-
tration to establish their right to any part of the property of the deccased in a Court of
dustice [ Indian Nuccession Act, 1925, s, 212 (2)] (). But whero a swit 18 brought to
recover a debt due to the deccased, the Court shall not pass a deeree except on production
of probute or of letters of administration or a certificate as mentioned in this section.

Recorery of debts through Cowt. -1t must be observed that the ruls laid down in the
present section applies only where w debt due to the deceasced s sought to be recovered
through  Cowt, A debtor of n decensed person may pay huw debt to the excoutor,
though ho may not have obtained probate, or, where ho has died intestate, to his hoirs
even if they havo not taken out Ietters of administration or a cortificato, and such puy-
ment will oporate as o dischargo to tho dobtor.  But payment of a debt by a debtor to one
of several hoirs doos not dischargo tho dobt as to all (f).

1t may also be noted that where a dobt is sought to bo recovered by legal proceedings,
it 18 not necessary that the plamtiff should have in readiness a probate or letters of
admnistration or a cortificato at the date of the wnstitution of the swt. It is onough 1f he
produces thom before the passing of the decree (g).

Debt. -A suit by one member of a family to obtain his share of the family property
from the other members 13 not a swit to recover a * debt ™ (h). It is not settled whether
& decree in & mortgage suit directing tho sale of the mortgaged property is a decreo for
payment of a “ dobt ” within the meaning of this section (i).

(e) Shak Moosa v, Shak Essa (1884) 8 Bom, 241, dhar (1903) 27 Bom. 292. Sco also Akinsa
3;5(":;"::: gimvcgl_mgda“w:: (1910) Bun v, Abdul Kader (1001) 25 Mad. 28, 39,

R 5 1. s T st v
T moied that i Shore o siveral ox; | @ Ohandra Kisborsv. Prasamng Kumari (1910)

coutors, the powers of all may, in the ab- | () Syt Maosa v. Shuik Eesa (1884) 8 Bom. 241,

sonce o any direetion to the contrary In oy
e will, bo excrelsed by uny one of ) Palaniyandi v. Veerammal (1905) 29 Mad.
m:“ﬁ'«"ﬂ‘.ﬁ‘?‘:‘;‘({}"“’ Tl Succes: 77 [hold not to be & debt ; Nanchand v,

% 1029, 8. L0 Yenatwa (1904) 28 Bom, 630 {held not to be

() Pathummadi v. Vit Ummachabi (1902) 26 & debt]; Fatehchand v. Mahomed (1894
Mad. 734, 739, Compare Suaram v. Shri- 16 AI.LLW [held to be a debt]. ¢
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39. Enactments relating to administration.—In matters not
hereinbefore specifically enumerated, the administration of
the estate of a deceased Mahomedan is governed by the
provisions of the following Acts to the extent to which
they are applicable to the case of Mahomedans, namely :—

(1) the Indian Succession Act, 1925 ;
(2) the Administrator-General Act, 1913 ;,

(3) the Administrator-(feneral and Official Trustees
Act, 1902, 8. 4. and

(4) Bombay KRegulation No. 8 of 1827.

Such of the provisions of tho \dmiuistrator-Genoral's Act as apply to Muhomedans
come into operation whon a Mahomodun dios leaving asscts within the local of
the ordinary origimal eivil jurisdiction of tho Tigh Court of Caleutta, Madras or Bombay,
In such a case, tho Court may, upon tho apphieation of any person interested in tha
assots, direct tho Administrator-General to apply for letters of administration of the
offects of tho decoasod, 1f tho applicant satisfics tho Court that such grant 1s necessary
for tho protoction of tho asscts (sco s. 10 of the Act, and also s. 11).

S. 39
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CHAPTER VL

INHERITANCE—GENERAL RULES.

W 40. Heritable property.—There is no distinction in the
Mahomedan law of inheritance between movable and
immovable property or between ancestral and self-acquired
property..

.

i 41. Birth-right not recognized—The right of an heir-

apparent or presumptive comes into existence for the first
time on the death of the ancestor, and he is not entitled until
then to any interest in the property to which he would succeed
as an heir if he sarvived the ancestor (7).

[, who has a son B, makes a gifCof his propetty to €. B, ulleging that the gift was
provured by wndue nfluence, sues G % Bfctime on the strength of his right to suc-
ceed (o .U property on s death. The sub must he dismixsed, for B has no canso of
action agamst 4 B has no cause of action, for he 1s not entitled to any mterest m A’s
property during s Ufeeme s Hasan AN s, Nazo (1889) 1L All 4536, 458, Bus the
it would ho huble to he set aside 1t the satt was brought after A's death, provided 16
was browght withm the pertod of limtation: Mirza Kanatulain v. Nawab Nuzhat-
wd-Dowlah (1903) 33 Cal. 116, 32 1.\ 214.]

The 1ht such as that elamed by 18 m the above illustration 18 unknown 1o, and
not 1ecognized by, the Mahomedan lnw (k). 1t 15 not more than w spcs successionis,
thit 1, an espeetation or hope of suceeeding to A’ propetty if B suevived A, As
observed by the High Court of Allahabad, the Mahomedan law © does not recognize
auy . . . . mterest expectant on the death of another, and il that death oceurs
which by foreo of that Law gives buth to tho right as heir m the person entitled to it
aceordng 1o the rule of suceession, ho possesses 1o tght at all * (1),

+" 42. Principle of represenation. ~According to the Sunni
law, the expectant right of an heir-apparent cannot pass by
succession to his ]wlr, nor can it pass by bequest to a legatee
under his will (m). According to the Shiah law, it does | pass
by succession in the cases speciﬁod in s. 80 helow.

[+ 4 Sunmt Mahomedan, has two sons, B and (. B dies i the lfetune of 4, leaving
ason Dt then dies leavang €, T son, and D, hix geandson.  The wholo of 4% pro-
perty will pass to (¢ to the entirs exclusion of 1. 1t 15 not open to D to contond that he
s entitled to B share ns representing B: Moolla Cassim v. Moolla Abdul (1905) 33
Cal 173,82 1A 177

) .lbdul lmm.t\ N ran Thta (1885) 11 Cal 50 Abdoolv llaolam(

Humeeda y Budiun {17 asan Als v. N (laen) u i 456. 458,
s Hasan Al v, Nazo (1889) 11 (m) Abdul IluAul V. Nuran iy (1863 11 Cal.
\ll u.o‘ .lbdoo( V. Goolum (100! ) 30 “7 607, 12 L. A. 91. Macnaghten, p. 1,
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Tn the caso cited above their Lordships of the Privy Council observed: “Tt isa
well-known principlo of Mahomedan Jaw that if any of the children of & man die beforo
the opeming of the succession to his estate, leaving children behind, these grand-children
are entirely oxcluded from the mheritanco by their uncles and ther aunts.”

If in the above care, B beyueathed any portion of lus expeetant share in A's
property to X, the latter would take nothing under the will. *“A mere possibility
such as the expeetant 1ght of an heir-apparent, cannot pass by suceession, bequest or
transfer so long as the right has not actually come mto eustence by the death of the
present owner ” (u).

«” 43. Transfer of spes successionis.—The chance of a
Mahomedan bheir-apparent, suceceding to an estate cannot be
the subject of a valid transfer or release (o)

Husiration

[-1 has o son B and a daughter . .1 pays Bs. 1000 Lo €, and obtains from her a
wnting whereby m consideration of Rs. LO0O recerved by her from .1, she renounces
her tight to inhent 's propetty. .1 then dics, and (' sues B tor het share (one-third) of
the property left by o Jf rets up m defance the release pansed by € to her father.
"The release 1 not o defence to the st and (' 1s entitled
for the transfer by her w.is n transfer merely of a spes sucersatunts, aud, as such, mopera-
tive.  But ¢ is houud fo bunz into account the amouns receved by het from her father @
Sumsnddin v, Abdul Hoosein (1906) 31 Bom. 165.]

her share ot the imhentance

Tn the Bombay ease cited above, the Court said that the of Mahomedan law
that an heir cannot 1enounce Jus 1ight to mhert 1 not different from the law under the
Transfer of the Property Act, IS82 X 6 (a) of the Act provides that ** thd ehanee of
an hew-apparent suceeeding to an estate, the chance of o relation obtuming a logey
on the death of a Kinsman, o1 any other mere possibility of a he natute, cannot be
transfersed.”

A hushand gives immovable property to his wife in hew of he dower, and agrees
not to clam any share of 16 as her hew on her death, 1s the agrecoent valud and bindig
on the husband 2 The High Court of Allehabad has beld that it is binding on the
husbund (p).

-+ 44. Life-estate and vested remainder. (1) According to
the Sunni law, when property is given or hequeathed to a
person for life, and on his death to another person, the first
donee is entitled to an absolute estate, and the second donee
is not entitled to any interest in the property. The reason
is that, according to the Sunni law, a life-grant [amree or umra]
is nothing but a gift and a condition, and the condition heing
repugnant to the gift, the glit is 4bsolute but the condition

(n) Abdul W' ahvi v, Nuran Jube (1885) 11 Cal. N from lumlu V. l\mthl (1300) ll) MIAI 116.
597, ﬂ./l LAV h~
un

See x!w llurmu- 3
n (1871} 17 wu. 108 {P.

" an Bebee (82 4 Ben. 8. din
%) .vum- -"aqu. Fangaz-ul- fuliman wu) i
57,

samsuddan. v.
T e Do e rup{d
65, 40 1. C. 35, dissenting

Ss.
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is void, on the principle stated in section 138 helow [see ill.
(a) below].

(2) The rule laid down in sub-sec. (I) does not apply
to a transfer for consideration. Therefore, an agreement
between two persons A and B, by which it is provided that
A should take an estate for life in certain property, and that
the remainder should on his death pass to B, will be given
ceffect to by the Court, if the words used unmistakably indicate
an intention to create an estate for life and a vested remainder.
If the words used do not unmistakably indicate such an inten-
tion, 4 will be deemed to take an ahsolute estate, for an estate
for life and a vested remainder are little known among Sunni
Mahomedans [ill. (b)].

(3) According to the Shiah Jaw, where property is given
or bequeathed to a person for life, and on his death to
another person, the interest taken by the first donee in the
property is an estate for life, and that taken by the second donee
18 a vested remainder. The same rule applies to transactions
supported by valuable consideration. The Shiah law recognizes
estates known in the English law as “ estate for life” and
“ vested remainder ” [ill. (¢)].

Notes. --According to the Englsh law, when an etato is given to A for life, and tho
remainder to B, A takes an estate for bfe and he is called  tenant for life, and B tahes
a vosted romainder, and 1s called a remaindermun,  As 3 takes o vested intereat by way
of romainder, ho can dispose of his terest by transfer tnter viros or by will. On his
death antestato s interest will pass o his heirs, even if he predecenses 4. The same
18 the rule of Sbinh law, ns held by Jenking, C.T., and Heaton, 1., m Banoo Begum's case
cited m ill. (). In two recent cases, Boanan, J., expressed the opinion that the Arabic
texts rolied wpon by tho Court in Bunoo Begum's case did not support the conclusion
drawn by the Court from thoso tets, and obsorved that ostato for hfe and  vestod
remainders were unknown to Shiah law as much as to Sunni law (g).

Hinstratione.

[ () A gift of o houso ix made to .1 for life, and on his death to B. According to
the Sunni law, .1 takes the house absolutely. B takes nothing. Soo tho cases cited
il (a) to 138 below.  According to tho Shiah law A takes an estato for lifo and B takos
tho remainder : see Banoo Begum's cuse cited in ill. (o) bolow.

() B, a Sunni Mahomedan, sues 4, his step-mother, to recover certain property
of which A 18 in possossion. Tho suit v comy , and n t-decroo 18 obtained
by which st 1 provided that .1 should, during her lufe-tume, continue to hold possossion
s malik (proprietor) without power of shienation, and that after her death the property
should pass to B. B dies in the life-time of A leaving a sister (', Subscquently A makes
a gift of tho proporty to D. A then dios, and on A's death, C sues D to Tecover the

(@) Janabay v. Setna (1910) 34 Bom. 604, 612, | " bt (1911) 36 Bom. 214, 253-254, 12 1.C.
013, 6 1. C. 513; Casamally v. Cuirrim= 225,




INHERITANCE. 31

property, allegng that under the consent-decrce A took an ostate for lifo and B took a
vested remainder, and that B's intorest passed to her [0] on B's death as B's heir. Upon
these faots the Privy Council held, overruling C's contention, that A took not an estato
Iife, but an absoluto cstate, as the words of the decree did not unmistahably ndicato
for an tention to give o 4 an estato for life only : .1bdul Wahid v. Nuran Bubs (1885)
11 Cal. 597, 12 LA. 915 Humeedn v. Budun (1872) 17 W.R. 525, Sco also Muhammnd
v. Umardaraz (1906) 28 All. 633.

(¢) 1tis prosided by & consent-decree n a suit to which the partios are Shinh Maho-
medans that a certain house should be held and enjoyed by A for her hife, and that
after death it should be sold by public auction and the net salo proceeds divided among
her stop-sons. In this case {4 takes a hfe state. and tho step-sons take s definito
intorest hike what is called i Eoglsh o o vested remader ¢ Banoo Begum v, Mar
Abed Al (1908) 32 Bom. 172, 8 say Huswn v Mauhaf Husain (1921) 21 0.C. 321,

(d) ASunm Mahomedan, for a nommal comseleration of one rupee, geanted the
Mohutrurt loase of cettam property to his second wife, with the condition that
it she should die childiess, 1t should go to his son by his  pre-decoased wife,
The recond wito had no child. While the grantor was still alive, a deerce-holder
attached tho interest of the son by tho pre-deceased wite, and after tho
grantor’s death tho 1nterest of tho son was sold. ‘The question arose whether
tho purchaser took any interest i tho property. It was decided by their
Lordships of the Privy Council that he dul. Their Lordships said that the son
trok under the deed a defimte interest ke what is called in Enghsh law a vested
remamder, only that 1t was hable to bo displiced by the event of there bemg a
son of the grantor by hiv second wife, and that the intercst which the son took
was not & mere expectancy or a mero contingent or possible rght s Umes Chunder
Surcar v. Zuhoor Faluma (1890) 17 1. A, 201, Tt is submitted that this case does not
sapport the view that a vested rematnder 13 recognized by the Sunnt law, as seems to have
been thought by the High Court of Bombay mn Brnoo Begam’s caso eited m ill. (¢).  All
that the Privy Council held was that the mferest tahen by the son was not a mere expec-
tancy which could neither be attached nor sold, but a definite interest which was attach-
ableand saleable.  The question whether a vested remander 1s recognized by the Sunni
Inw was not before the Privy Council m that case.  Sco ss. 43 and 137.]

& 45. Vested inheritance.—A ° vested inheritance” is the
share which vests in an heir at the moment of the ancestor’s
death. If the heir dies before distribution, the share of the in-
heritance which has vested in him will pass to his heirs at the
time of his death. The shares have therefore to be determined
on the occasion of each death (r).

[ dies leaving a son B, and a daughter (. B dies beforo the estato of A 1s distri-
buted leaving a son D.  Tn this case, on the death of A, two-thirds of tho inheritance
vests in B, and one-third vests in C. 1f the ostate of 4 is distributed after B's death
tho two-thirds which vested in B will be allotted to his son D.]

Soe Macnaghten, p. 27, 5. 96; Rumsoy’s Mahomedan Law of Inheritanco, ch. ix ;
Rumsey's AL Sirapiyyah, 43-44.

*46. Joint family and joint family business.—(I) When
the members of a Mahomedan family live in commensality,

(r) Mst. Jawai v. Hussain Baksh (1922) 3 Lah. 80, 67 1.C. 164, ("22) A.L. 298,
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they do not form a “ joint family ” in the sense in which that
expression is used with regard to Hindus ; and in Mahomedan
law there is not, as there is in Hindu law, any presumption
that the acquisitions of the several members are made for the
benefit of the family jointly (s).

() Under Mahomedan law there is no family trading
firm such as exists under Tlindu law, and any partnership
transaction between the members of a Mahomedan family
is governed by the contract between them (s,).

As to Khojas and Cuteht Memons, see Mulla's * Prmerples of Hindu law,” Chapter

X

& 47. Homicide—(7) Under the Sunni law, a person who
has caused the death of another, whether intentionally or by
mistake, negligence, or accident, is debarred from succeeding
to the estate of that other.

(2) But homicide under the Shiah law is not a bar to
succession unless the death was caused intentionally.

Rumsey's 1 Suugiyyah, 14

Inpediments to imberitance. 'The Siwapyyah sets out four grounds of exclusion
from amheritance, namely, (1) homierde, (2) sl ery, (3) diference of telygion, and (1)
difference of allegiance.  Homieide, as an mpediment to suecession, 1 dealt with  the
present section, - The second mpediment wan removed by the enactment of Act V of
1813 abolishing slavery, and the thid by the provisions of Act XXI of 1850 (0. The
bar of dullerence of alleguanee, as contemplated by the Mahomedan system of Jurispru-
denee (). has no place i Mahomedan luw as administered - British ladia,

Of all tho disqualiications above enumerated, the effect upon the person subject
to any of them 1w absolute exeluston from the rght of inheritance, and upon afl others
tho same asf the disqualitied person were actually dead (¢). But the person meapable
of mherating by teason of the whove disqualifications docs not exelude others from -
hertance (). Thus €24 dies leaving o son B, a grandson € by B, and o brother D, and
A B s caused the death of .1, B i totally excluded from inlertance, but ke docs not
exelude hix son (. The ihertance will devolve as if B were dead, so that ), the grand-
xom. will sueveeed o the whole extate. 1 bewg a vt ste e

@ Hakom Khan v Gool Ihan (1N42) 8 Cal H26: " supan_or atfect uny it nx Ineritance,
Awdditonnessi s Vads Khutogs (157 =) | by reason of s or her ng, o
T Cal 694; Adool ddood v Moahonied haning been exclude from {he commithlon

Mukmd (1883) 10 Cal 562 See alo i ool of any rebiglon shall cease fo be enfor-
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CHAPTER VIIL

HaxA¥I LAW OF INHERITANCE.

[Preliminary Nole.—The principal works of authority on the Hanafi Law of
Inheritance aro the Siejiyyah, composed by Shatkh Sirajuddin, and tho Sharitiyyab.
which 13 & commontary on the Sirajiyyab written by Sayyad Sharifl. The Swajiyyah
referred to in this and subsequent chapters by the ab iation Sir . and the
are to the pages of Mr. Rumsev's cdition of the Translation of that work by Sir William
Jones, as that edition is easly procurable  Nee also Sale’s Translation of the Koran,
pp- 60, 61 and 80.]

A.—Three Classes of Heirs.

48. Classes of heirs.—-There are three classes of heirs,
namely, (1) Sharers, (2) Residuaries, and (3) Distant Kindred :

(1) ““ Sharers” are those who are entitled to a
prescribed share of the inheritance ;

(2) “ Residuaries ” are those who take no prescribed
share, but succeed to the ‘‘ residue ” after
the claims of the sharers are satisfied ;

(8) “ Distant Kindred > are all those relations by blood
who are neither Sharers nor Residuaries (z).

Sir, 12-13.  The first step in the distribution of the estato of u deceased Mahomedan,
after payment of his funeral expenses, debts, and legacies, is to allot. their respective
shares 2o such of the relations as belong (o the elass of sharers and are entitled to o share. The
noxt step 1s to divide tho residue (1f any) among such of the residuaries as are entitled to the
residue. 1f thero are no sharers, the residuaries will succeed to the whole inberitance.
If there be neither sharers nor residuaries, the inheritance will be divided among such
of the distant kindred as are entitled to succeed thereto. The distant kindred are not
entitled to succced o long as there is any heir belonging to the class of sharers or
residuaries. But therc is one case in which the distant kindred will inherit with a
sharor, and that is where the sharer is the wifo or husband of the deceased. Thus if a
Mahomedan dies leaving a wife and distant hindred, the wife as sharer will take her
share which is 1/4, and the romaining threo-fourths will go to the distant kindred. And
if a Mahomedan female dies leaving a husband and distant kindred, the husband as
sharer will take his share 1/2, and the other half will go to the distant kindred. To
take a simple case : A dies Jeaving a mothor, a son and a daughter’s son. The mother
as sharer will take her share 1/6 , and the son as residuary will take the residue /6. The
daughtor’s son, being one of the class of distant kindred, is not entitled to any share of
the inheritance.

(%) Abdul Serang v. Putee Bibi (1902) 29 Cal. 738,

S.48
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The question as to which of the relations belonging to the class of sharors,
residuaries, or distant kindred, are entitled to succeed to the gnhenitance depends, on
the circumstances of cach case.  Thus if the surviving relations be a father and a father’s
father, the father alone will succeed to the whole mheritance to the entire exelusion of
the grandfather, though both of them belong to the class of sharers.  And if the surviving
relations be a son and a son’s son, the son alone will inherit the estate, and the son’s son
will not he entitled to any share of the inheritance, though both belong to the class of
rosiduaries.  Sumilarly, 1f the surviving relations belong to the class of distant kindred,
¢ ., a daughter’s son and a daughter's son's son, the former will succeed to the whole
inhenitance, 1t being one of the rules of succession that the nearer relation.
more remote.

49, Definitions:—
(a) “ True grandfather ” means a male ancestor between
whom and the deccased no female intervenes.
Thas the father's father, fathet's father's father and hu father how high socver

aro all true grandfathers.

(b) “ False grandfather ” means a male ancestor between
whom and the deceased a female intervenes.

Thus the mother’s father, mother's mother’s father, mother's father  father,
father’s mother's father, aro all false grandfathers,

(¢) “ True grandmother” means a female ancestor
between whom and the deceased no false grandfather
intervenes.

Thus the father’s mother, mother's mother, father's mother’s mother, father’s
father's mother, mother’s mother’s mother, aro all true grandmothers.

(d) “False grandmother ” means a female ancestor
between whom and the deceased a false grandfather intervenes.

Thus the mother’s father's mother 1 a false grandmother,  False grandfathers and
false grandmothers belong to tho class of distant hindred.

(e) “ Son’s son how low soever” includes son’s son,
son’s son’s son, and the son of a son how low soever.

(f) ““Son's daughter how low soever” includes son’s
daughter, son’s son’s daughter and the daughter of a son how
low soever.

B.—Sharers.

50. Sharers—After payment of funeral expenses, debts,
and legacies, the first step in the distribution of the estate, of a
deceased Mahomedan is to ascertain which of the surviving
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relations belong to the class of sharers, and which again of
these are entitled to a share of the inheritance, and, after this
is done, to proceed to assign their respective shares to such of
the sharers as are, under the circumstances of the case, entitled
to succeed to a share. The first column in the accompanying
table (p. 34A) contains a list of Sharers ; the second column
specifies the normal share of each sharer ; the third column
specifies the conditions which determine the right of each
sharer to a share, and the fourth column sets out the shares as
varied by special circumstances.

Tllustrations.

Note.—~The stalics in the following und olher illustrations i this chaptor mndicato
the surviving relations. 1t will be obeerved that the sum total of the sharers m all tho
followmng illustration equuls umity - -

Father, Husband and Wife.

(a) Father . .. .. 1/ (ussharer, bocauso there are daughters)
ather's father .. .. .. (excludod by father)
Mother . ... 1/6 (bocause there aro daughters)
Mother's mother .. .. .. (cxcluded by mother)
Two daughters .- . 2[3
Son’s daughter . .o+« (oxcluded by dawghters)
(b) Husband .. .. .. 12
Father I .. 1/2 (as resduary)
(¢) Fowrwidows .. .. .. 1/4 (cach taking 1/16)
Father . .. .. 3[4 (asrewduary)
Mother.
(d) Mother e oap
Father . . .. 2/3 (as rosduary)
(¢) Mother . .. .. 1/6 (because thero aro Lwo sisters)
Tuo sisters .. .. ... (excluded by father)
Father .- 5/6  (as residuary)

Note that though the sisters do not inherit at all, they affect the share of the mother
and provent her from taking 1/3. This proceeds upon the principle that a person,
though excluded from inheritance, may exclude others wholly or partially (Sir. 28). In
the present case tho oxclusion is partial, the mother taking 1/6 mstead of 1/3, which
latter share she would have taken if the deceased had not loft sisters.

(1) Mother . . .13
Sister .. .. .. .. (excluded by father)
Father .. .. .. 2/3 (s residuary)
(8) Mother .. .. .. 1/6 (because therc is a brother and also a
sistor)
Brother (f., ¢, orw) .. .. .. (excluded by father)
Sister (f.,c,orw) .. .. .. (oxcluded by father)

Father . . .. bB/6 (as residuary)

S. 50
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Note.—The mother takes 1/6, and not 1;3, where there are two or moro brothers
or two or more sisters, or one brother and one sisler, or two or more brothers and sisters.
‘The brother and the sister, though they are excluded from inheritance by the father,
prevent the mother from taking the larger share 13 Sce noto to 1ll. (e).

(h) Husbnd .. .. .. 12
Mother . . o L6 (=1/30f1;2)
Father .. . . 1/3 (as remduary)

Note—But for the hushand and father, the mother m this case would have taken
1/3, as there are newther children nor hrothers nor sisters.  As the deceased has left
& hushand and father, the mother 1 entitled only to one-third of what remains after the
husband’s share 15 allotted to lim.  The husband’s shate s 1/2, and what remains 18
1/2, and 13 of 1/2 38 1j6. The reason of the rule 18 clear, for 1t the mother took 1/3.
the residue for the father would only be I—(1,2 [ 1,3) 1,6, that 1s, half the share of
the mother, while as a general rule, the share of & male i twice as much as that of a female
of parallel grade (Sir. 22).  For the case where the decensed leaves a widow and father
see ill. (5) below,

) Musband .. .. .12
Mother . 13
Father's futher 1/6 (a5 1eiduary)

Naote.  The mother tahes | 3, for the father's fathes does not reduce her share from
one thid of the whole to one-third of the remamder after deducting the husband's sharo

W) Wulow . P I
Mother e e 4 (SL3ef3Y)
Fatkey . . oo 12 (axresiduary )

Note.  In this case, the mother would have taken 1
for there are neither elldien not brothers nor sisters.
among the suviving her

3 but for the widorw and father,

As the widow and father are
, the mother 5 entutled to onehied of the remamder after
deducting the widow's share.  The widow's shate 1 1 #, the remamder 18 3 1, and the
mother's share 15 13 of 3/4, that 1s, 14, Nee 1ll () above and the note thereto,

() Wdow P 1
Mother [ 1
ather's futher co e 3,12 (as resdumty)

Note.-=The mother tikes 1,3, for the futhcr's father does not reduce her share from
one-third of the whole to one-thud of the remander after deducting the widow's share,

True and true

() Father's mother .. ..

.. (beng n truo paf. grandmother, is
exeluded by father)
.. 146 (being n true maf. grandmother, is not
excluded by father)
“ather ce we .« 56 (as resduary)
() Bt L1 cach king 112

Father's futher . +. 5/6 (as residuary)

Mother's mother .
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Note.~The father's mother is not exeluded by the father’s father, for the latter is
not an infermediate, but an equal, true grandfathor.

(n) Father's father's mother «+  (excluded by father's father)
Father's futher .- .« takes the whole as residuary

XNote—The father's father's mother is excluded by the father's father, for he is
an intermediate true geandfather, the father's father's mother being related to the
deereased through ham,

(0) Father's mother's mother . 1/6
Futher's futher ©o . 3[6 (a8 revidunry)

Note, The father’s mothers mother (who 18 & true pat. grandmother) is not excluded
by the father's father (who 18 & true giandfather), for though he is nearer in degree,
he is wof m relation to her an wtormediate tiue grandfather, as the father’s mothers
mother 13 not related to the deceased thiongh him, but through the father.

() Father's mother PR K
Mother's moiker's mother .. .. (excluded by father's mother who s
a nearer true grandmother)
Futher s father . oo 3,6 (ax residuary)

(q) Father's mother .. . .. (escluded by father)
Mother’s mother's mother .. .. (excluded by father's mother who is
a nearer true grandmother)
Cather co e e e takes the whole as residuary

Note~—The father’s mother, though she is excluded hy the father, excludes tho
mother’s mother’s mother.  This proceeds upon the tule that one who i excluded may
mself eaclude others wholly or partilly. Nee note to il (e) : in that ease the exelusion
of the mother by the sister was partial, for she dud tahe o shate, namely, 16, In the
present case, however, the exclusion of the mother's mother's mother 1s entire. 1t need
hardly be stated thatif the decensed had not left the father's mother, the mother's
mother’s mother would have taken 1/6, for bemng a tiue maternal grandmother, she is
nct excluded by the father.

and Sons’ sh. 1 s
(x) Father . . 1/6 (s sharer)
Mother.. .. . Y

3 sons’ daughlers, of whom one
18 by one son and the other
two by another son oo 23 (cach taking 2/9)

Note—TLhe son’s daughtors tako per capusu aud nol per stirpes. The two-thirds
i8 not therefore divided into two parts, one for the son' daughter by one son, and the
other for the other two by another son, but it 1s divided into as many parts as there are
sons’ daughters irrospective of the number of sons through whom they aro related to
the deceased. The reason 1s that the Sunm Mahomedan law does not recognize any right
of topresentation (see s. 42), and the son’s daughters do not inhent as representing therr
tespective fathers, but in their own right as grand-daughters of the deccased, The same
principle applies to the case of sons’ sons, brothers’ sons, uncles’ sons, ete.  See Tablo
of Residuaries.
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(s) Father .
Mother e 16
Danghter .. .. .12
4 sony’ daughters .. .. 1,6 (each taking 1/24)

1/6 (as sharer)

Note.—There bemg only one daughter, the son's daughters are not entirely oxeluded
from wheritance, but they take 176, which, togother with the danghter's 172, mukes
up 2/3, the full portion of daughters,

. (t) Father U 1/6 (as sharer)
Mother P 1/6
2 sons’ danghters .. .. 2.3
Son's sow’s danghtes ... .. (exeluded by sons' daughters)
(u) Father .. 1'6 (as sharer)

Mother L
Non's daughter . 12
Sowa won’s daunghtcs .. .. 1[6

Note.—Tho rule of succession ns between daughters and sons” daughters apphes,
in the absence of daughters, as between higher sons’ daughters and lower sons’ daughters
(Sir. 18). There hemg only one son’s daughter i tho present illustration, the son's
son’s daughter 1 not entirely exeluded from wheritance, but she mheuts 16, which
toggether with the son’s daughter’s 1/2, mahes up 2/3, the tull share of son's daughteta
in tho absence of daughtets.

Sisters.
() Mother e 1
2 full srsters ©o .o 2/ (ewch taking 1/3)
. mister e ee oo (excluded by full sisters)
U, sister (e bothar) .. 1785
(W) 2 full sistens (o1 ¢, sisters) 23 (ench taking 1/3)
@ sesters (o . brothers) . 1,3 (each taking 1,6)
() Fullsster .. .. .12
2o wders L ©o e Ib (each taking 1/12)
Uobother . ..

PR 113 (euch taking 1/6)

Vote.—There beng only one full sister, the consanguine sisters are not exeluded
flom mheritance, but they mhert 176 which, together with the mster's 1/2, mahes up
2,3, the collectine shate of full sisters in the mhertance

Mir. 1423, The prmeipal pomts mvolved m the Table of Sharers are cxpluned
m their proper place m the notes appended to the illustrations.  The illustrations must
bo carefully studiod, as 1t 15 very hfficult to understand the rules of succession without,
them. Tho principles undetlying the rules of succession are set out in the notes on s. 52
below. Tt will bo observed that the illustrations are so framed that the sum total of
the shares doos not exceed umty.  For cases m which the total of the shares exceeds
umty, sco the next section.

The sharers are twelve in number. Of these thre are six that inherit under certamn
circumstances as residuanies, namely, the father, the true grandfather, tho danghter,
the son's daughter, the full sister, and the consangune sister. See the list of Residua-
ries given t s 52 below, and the notes on that section.
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51. Increase (Aul):—ITf it be found on assigning their
respective shares to the Sharers that the total of the shares
~xceeds unity, the share of each Sharer is proportionately
Jdiminished by reducing the fractional shares to a common
denominator, and increasing the denominator so as to make
it equal to the sum of the numerators.

Tllestsations.
(a) Iuxband

2 full wisters

Note. The sum total of 1/2and 273 exceeds umty, The fractions are thereforo
reduced to a common denomnator. which, in this ease, 186, The sum of the numerators
% 7,and the process consists in substituting 7 for 6 as the denommator of the fractions
b and 1/6. By so domg the totalof the shares eqnals umbv. The doctrme of
“TInercase” is o called hoeause 1t 15 by wrereaseny the denommator from 6 to 7 that
the sum total of the shares 15 made equal to unity.

(b) Hasband .. .. .. 1/2 36reduced to 3/7
Fullsistr .. .. 12036, 37

. aster F O I VT T 1
7/6 1

(¢) 2full sisters .. .. vo 23 Af6reduced to 47
2w, brothers (onch taking 1/6) 173 2/6 207
Mother e e=e 11

76 |

(@) Musband .. .. .. 1/2- B6reduced to 3/8
2 full sisters .. .. .. 2B3=46 /8
Mother o eeoafe-le 18

8/6 1

(o) Hushand 3/8
Falster .. .. . 3/8

3 u. sisters (each taking 1/9) 2/8

1

() Tusband .. .. .. 1/2—3[Greduced to 3[9

O full sisters .. .. .. 2j3-af6 49
2 . susters and 1 . brother
(each tuking 1/9) LoB=26 2

s 1
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(8) Musband .. ..
Full sister

. nitern and 2 . brothers (mh 1/12)

Mother

(h) Hushand [P

2 full sisters . .

3w sivtors and 5 . brothors (each
1/24)

Mother

Wodow
2 ¢. sislers
Mother

[

Husband
Mother
2 daughters

[t}

(&) Husband
Mother
Danghter

Son's dunghter

z

M Wdom . e
Mother
Full sister

(m) Wedow
2 full sinters
2 . sislers .

(n) Widow

2 full ssters .
Uosster .. .. . .
Mother .. R

Y

. 1/2—3/6 reduced to 3/

L 12=36 379
13=2(6 2/9
L16=1/6 1/
e T

. 1/2=3/6 reduced to 3/10
L2346, 410

L 1B=2/6 , 210
L 1/6=1/6 w110

10/6 1

. 1/4=3/12 reduced to 3/13

. 813
. 2013

1
-3/12 reduced to3/13
.23
813

1

1/4=3/12 reducod to 3/13
ne o, 213

LOA=612 613
Loe=2nz o, 2018

1312 1

. 1/4=3/12 reduced to 3/13
L3 a2, 48
Cl2=612 o, 63

13/12 1

. 1/4=3[12 reduced to 3/15
.23 812, 816
L13=4)12 415

15/12 1

1/4 +3/12 reducedto 3/15

.. 23=8/12 ,  8[I5

2, 2015

L1fe=212  ,, 215

15/12
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(0) Husband - 3/12reduced to 3/15
Futher e 212, 215
Mother .. .. .. . 1M -212 ., 215
3 daughters co e Lo23 812, 815

15/12 1

() Widow .. .. .. .. .. 1/4=3/12 reduced to 3/17
2 full wisters L3 o812, 81T
2w, sislers e e UB=ai2 Y7
other .. .. .. o622, 217

1712 1

(@) Wife . PR Lo 18 324 redueed to 3727
2 daughters [ L2 e,

Futher .. F O N 7T
Mother .. .. R X "

Sir, 29-30.  Fou cases in which the total of tho shates is less than umty, see 8. 53
below.

C.— Residuaries.

52. Residuaries.—If there are no Sharers, or if there
are Sharers, but there is a residue left after satisfying their
claims, the whole inheritance or the residue, as the case may
be, devolves upon Residuaries in the order set forth in
the annexed table (p. 40A).

ustrations.

[Note. The residue remaining after satisfying the sharers’ claims is indicated in
the following illustrations thus.]

No. 1. Sons and daughters.
(a) Son L e
Daughter .. .. .. ..
Note.—The daughter cannot inherit as a sharer when there is a son.  But 1f the heirs
bo a daughter and a son’s son, tho daughter as a sharer will take 1/2, and the son’s son
as a rosiduary will take the residuo 1/2.

}(nu rosiduarics).

(b) 2sona .. .. 47 (asresduarios, oach son taking 2/7)

3 daughters .. 3/7 (as residuarios, cach duughter taking 1/7)
() Widow .. .. .. .. 18 (as sharor)
Son L 2[30f(1/8)=T/12

Daughter .. .. 1/30f(7/8)=7/24 }(“' rosiduarios)
Note.—The residuo after payment of tho widow’s share is 7/8.

Ss.
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(d) Husband .. . . .. 1/t (assharer)
Mother .. ve .o 1f6  (as shater)
Son L amef(ing) s o
Danghter .. ..1/3 of (7/12)--7/36 }(’“‘“”"“‘"‘"“"
Note.—Tho resluo in the above caso 18 1—(1/4+1/6)—7/12, Tf there were two
sons and threo daughters, each son would tako 2/7 of §, - 176, and each daughter
17 of 712 =112,

No. 2. Son’s sons h. 1. s, and Sons’ daughters h. 1. s.

(v) Sow’s son .. . . .

23
oo denglier 1 i(xlsr«nlmln«m)

Note. ~Whero there 13 a son’s son, the son’s daughter cannot inhetit as a sharer
but sho whorts as a readuary with hun. Sunilarly, a son’s son's daughter eannot
inhent excopt as a residunty when thero 1s a son’s son's son.

() 2 dunghters . . <o 23 (a3 sharcrs)
Nowsson . .. .. . 13 (asremduary)
Sow'ssow'sson .. .. .. (exeluded by sou’s som)
Son's son’s dunghler . «+ (excluded both by daughters and son's
sone See Tab. of Sh., No. 8)
() 2 danghters .. .o 2/3 (as sharers)
Now'swon .. .. 2Bot(1/3)- 29

Sow'sdaughtc .. 13 ot (L/3) =1[9 }(n-w»-dm-rhm)

() Dowghter .. .. .. .. 12 (assharer)

Sow'saon .. L. 2Bof(L72) =13
Son's dawghter .. 1,30k (172) -1/6

} (as residuaries)

Note, ~There beng only one duughter, the son’s daughter would have tahen 1/6
s sharer (see Tab, of She, No. 8), 1f the deconsed had not left a son's son,  But as the
non's som 13 ono of th heirs, the son’s daughter can mbent only as a residuary  with the
Bon's son.

(1) Sow's dawghter .. .. .. 1/2 (assharer)
Now'ssom'sson .. .. .. 12 (astemduary)

Note.~Tn tis case the son’s daughter 1 not preeluded from wherting as a shurer
for thero 1s none of thow relations that precludes her from succeeding us a sharor
(sco Tab. of Sh., No.8, 2ud column).  And 1t will bo seen on referring to the Table of
Reswluanies that the ouly case i which the son's daughter inhents s u residuary with
the son’s son's son (who 1n a lower sou’s son) 13 where she 18 precluded from succeeding
as a share | eco 1l (k) below ]

() Dawghter .. .. .. .. 1/2  (assharer)
Sow'sdaughter .. .. .. 16 (as sharer sce Tab. of Sh., No. &)

Nonw'ssowsxon .. 273 of (1,3)=2/9 A
Son's son's duughter 173 of (1/3)=19 | (ns residuaries)

Note. “Thero being only ono daughter, the son's daughter is entitled to 1/6 as a
sharor. Sinco she s not procluded from inheriting as a sharer, sho does not becomo a.

residuary with the son’s son's son (who is a lower son’s son).
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(k) 2daughters . «+ «. 2[3 (assharers)
Son's daughter .. 1/3of (1/3) 1/9 .
Sow's son’s son .. 2,3 of (1/3)=2/9 } (as residuaries)

Note.—There being two daughters, the son’s daughter cannot wherit as a sharer.
She thereforo inherits as a residuary with the son’s son’s son (who is & lower son’s son).

() 2son'sdaughters .. .. .. 23 (asharers)
Son'ssom’s son .. 2/3 o (1/3) =2,9
Son’s son's daughter 1.3 of (1,3) -1,0 (88 rosuluaries)
Note—The son’s dnughters in this case do not wherit as resduaries with the son's
son’s son, for they are not precluded from mheriting as sharers.
(m) 2 daughters e 23 (ancharen)
Sow'sson'sson .. 2H of(1/H)- 1o
Son's daughter .. 14 ol (1,3) 1 /m}(m.-
Son's son’s daughter 1'% of (1/3) -112

\dnaries)

Note.—- There being two dunebters, the son's daughter cannot inhent as u sharer.
She therefore mhents a3 a resduary with the son's son’s son (who 15 & lower son's son).
The son's son's daughter 15 entitled to wherit as & resduary with the son’s son'’s son
who 15 an equal son's son in relation to her.  Both these female relations mherit there-
fore as remduarics with tho son’s son’s son, cach taking 1712, This ilustration presents
two peculiar fontures. The ane is that the son's son's daughter, though remoter n
degree, shares with the son's danghter. The other 18 that the son’s daughter suceeeds
a8 & vestduary with a lower son's son. I this were not so, the son’s son's daughtor would
inherit to the exclusion of the son’s daughter, a result directly opposed to the principlo
that the nearest of blood must take first (Sir. 18-19).

No. 3. Father.

(n) Father .. .. .. .. 1/6 (assharer)
Son (orsow'sson hoLw) .. .. 5j6 (ay remcdunry)

Note —Here the father inhenits as a sharer.  See Table of Sh., No. 1.

(0) Mather .o «v .. 13 (assharer)
Father .. .. .. .. 23 (asresduary)

Note.—Here the father mhents as a residuary, as there 19 no child or child of a son
h. 1w See Tab. of Sh,, No. 1.

(p) Daughter .. .. .. .. .. .. (a8sharer)—1/2

Father .. .. +.1/6 (as sharer) 4 1/3 (as resduary) 2172
Note.—Hero the father inherits both as a sharer and residuary., He inherits as a
sharer, for there is a daughter, and he inherits the residue 1/3 as a residuary, for there are
neither sons nor sons’ sons h. 1. s.  The father may inhent both us a sharer and rosiduary.
He inherits simply as a sharcr when there 1 & son or son’s son h. L s. [see ill. () above).
He inherits simply as a resduary when there are neither children nor children of sons
h. L. s. [seo ill. (0) above]. Mo is both a sharer and & residuary when thero are only
daughters or son’s daughters (h. 1. 8.), but no sons or sony’ sons h. L 8. as in the pre-
sent llustration, The same remarks apply to the true grandfather h. h. 5. In.faet

the father and the tyue grandfather are the only relations thet can inhent in both.

<capacities simultaneously.
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No. 4 True grandfather h. h. s.
Note.—Subrtitute *“ true grandfather  for *father” in ills. (n), (o) and (p). The
truc grandfather will succced i the same capueity and will take the same sharo as the
father in those iHustiations,

Nos. 5 & 7. Brothers and sisters.
(@) Husband .. .. .. .. 1/2 (assharer)
Mother oo .. o .1 /u (as sharer)
Brother .. .. 2300 (1/3)—2)
Sester TP
Tho sister cannot mln-ut as a sharer when thero 18 o brother, but <he takes
ith b,

Fullbrothr (y) o oo .. 2[3 (an residunry)
Full sister oo e 173 (as rendunry)
Cons. sister «e«e .. 0 (excluded by full brother)

} (s 1esiduaries)

the resid

No. 6. Full sisters with daughters and sons’ daughters.

(r) Daughter (or son’s daughter hlw). 1/2 (as shaser)
Fullsto o .. . Lo 12 (as resduary No. 6)
Brotho’sson .. .. .. 0 (eveluded by full sister who 1w a

nearer residuary)

Note The full sister inherits i thiee difierent enpacities s (1) as a sharer under
the circumstances set out 1 the Table of Sharers, (2) as a residuary with full brother
when there s a brother, and, faibng to ihent m eithor of these two capacities ; (3) as
u residuary with daughters, or son’s daughters b, L s, or one daughter and a son’s
dunghter ho 1 s provided there 18 no neater resduary.  Thus m the present
tllustiation, the sister cannot mhent as a sharer, hecause there s a daughter (or
son’s daughter ho 1. And as there is no brother, she cannot mbent in the second of the
threo capacitios enumerated above.  She therefore takes the tesudue 1/2 as n residuary
with the daughter (or son’s daughter), for there 14 no resiluary nearer i degreo. 1
s were not so, the Lrother's son, who 1s & more remote relation, would suceeed 1n
preference to her.

(n) 2 daughtirs (ur son’s daughters

BoLs) o e oo .. 23 (asshuers)
Full sister .. .- .. -« ;3 (as resduary No. 6)
(t) 2dunghters(-) .. .. .. 2/3 (as sharers)
Husband .. .. .. 1/4 (as nharer)
Full sstar .. .. 1/12  (as residuary No. 6)
uthers pat, uncl's son . .0 (excluded by full sibor who & &
nearer residuary)
(u) Danghter .. . . (as sharer)
Sow'sdanghtcr .. .. (as sharer)
Full msler .. .. .. (8s 10siduary No. 6)
() Daughter .. .. .. (as sharer)
Non's daughter . (as sharer)

Mother . . . .. 1/6 (as sharer)
Fullsister .. .. .. .. 1/6 (asresiduary No. 6)

[{ Abdwl llll" v. Mst. Amuat-ul-Habrb (z) Mehersan v. Shajad: 1899) 24 Bom,
" o S Lah. 397, 701. C. 203, (3) Rt + 1899
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(w) Daughter .. . . «o 12 (us sharer)
Sowsdaughter .. .. .. 1/6 (as sharer)
Husband .. . . -« 1/t (as sharer)

Full sister .. .. .. .. 1[I2 (as residuary No. 6)

(x) Daughter .. . .. ©. 1/2 (as sharer) —6/12 reduced to 6/13
Sow's dawghter .. .. .o 1/6 (wsshaer) 212, 213
Ilusband .. .. .. .. 1/4 (assharer) " 3/13
Mother .. .. .. .. 1,6 (us sharer) " 213
Full sister .. . . . 0 (excluded)

1312 1

Note. —Here the only capacity m wlich the full sister conld awhent is that of o
residunry wath the danghter amd oo « danghter  But the sesdnary sueceeds to the
1esudue, of any, after the elunns of the sha-crs are satisfied, and m the present case thero
18 00 resduc . The sum total of the <1

S0 excen ds umity and the case s one of * Inerense.”

No 8 Consanguine sisters with daughters and sons’ daughters h. L s,
Note- Consangume sistoes mhert as resud with dangh and son’s daugh
1 the absence of full sisters. Substitute * consanguine sister > for * tull sister ™ m s,
(r) to (x), and the shares of the several hetrs will temam the same, the consanguime sister
tuhing the place of the tull sister. Substitute also i the note toall. (1) ™ consangume
brother ™ for “ full brother.™

Other Residuaries,

() Full sister .. .. .. . 12 (s shuer)
Cosister oo oo oo . 1j6 (as shater)
Vother .. .. .. .. 16 (aeshwen
Brother's sun ce e oo 16 (asrewduary)

(@) Wow .. .. .. .o 1t (s sharer)
Mother .. . . oo 13 (as shater)
Patyunde .. .. .. . B/12 (a3 resduary )

(aa) Full dster (@) .. .. .. 12 (assharer)

Pat. uncle’s sons .. .. .. 1/2 (a3 resuluanes)

Sir. 18-21, and 23-26. Some of the mmportant pomts mvolved m the Table of
Residuaries are explained in the notes appended to the illustrations.

Classification of Residuaries.— All d are telated to the deceased
through a wmale. The uterine brother and mster are related to the deceased through
a femalo, that is, mother, and they do not therefore find place in the hst of Resi-
duares. Tho Sirajiyyah divides resduaries into three classes, viz., (1) resdusries in
their own right . these are all males ised in the List of 5 (2 i
in the right of another : these are the four female residunries, namely, the daughter as
residuary in the right of the son, the son’s daughter h. L. 5. as a residuary 1n the nght of
the son’s son h. 1. &, the full sister in the right of the full brother, and the consanguine
sister in the right of the consanguine brother ; and (3) residuaries unth others, namely,
the full sister and consanguine sister, when they inherit as residuares with daughters
and sons’ daughters h. 1. 8. But if regard is to be had to the order of succession, resi-
duaries may be divided into four classes, the first class comprising descendants of the
deceased, the second class his di the third the d ds of the deceased’s

(@) Mst. Ghulam v, Nur Hasan (1922) 3 Lah. 278, ('22) AL. 408, 60 1. C. 1000.
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S.52 Jflﬂler, and the fourth the descendants of the deceased’s true grand father h. h. s. This
clussitication has been adopted in the Table of Residuarics. The division of Distant
Kindred into four classes proceeds upon the same basis.

Residuaries that arc primarily Sharers—It will be noticed on referrng to the
TTables of Sharers and Resmduaries that thero arc six sharers who inberit under certain
circumstances as residusries. Theso arc the father and true grandfather b. h. s, the
<daughter and son’s daughter h. L. 5., and the full sister and consunguine sister. Of these,
only the father and truc grandfather inherit in certam cvents both as sharers and resi-
duaries (see 1ll. (p) above, and the note thereto). Tn fact they are the only relations
that can inhent at the sume time 1n a doublo capacity. The other four, who aro all
females, inhent cither as sharers or residuaries. The circumstances under which they
mhent as sharers are set out in tho Table of Sharcrs. They succeed as residuaries
and can succeed in that capacity alone, when they are combmed with male relations
of a parallel grade. Thus the daughter mherits as a sharer when there is no son.  But
when thero 13 & son, she inherits as a residuary, and can inherit in that capacity slone
not that when thero 18 a son she 1s excluded from inheritance, but that i that cvent
she succeeds as & residuary, the presence of the son merely altering the character of
her heirship. Similarly, the son’s daughter h. L s. inherits as & residuary when there
1 an equal son’s son. And 1n like manner, the full sister and consanguine sister succeed
ag residuaries when they co-exist with the full brother and consanguine brother respec-
tively. The curious render may ask why 1t 15 that the smd four female rclations aro
precluded from mhenting as sharer when they cxist with males of parallel grade. The
answer uppears to be this, that if they were allowed to imnhent as sharers under those
<ircumstances, it nught be that no residue would remain for the corresponding males
(all of whom ure residuaries only), thut 15 to say, though the females would have a share
of theinheritance, the corresponding males, though of an equal grade, might have no
share of the mnheritance at all. Lo take an examplo : 4 dies leaving a husband, a father,
« mother, o daughter, and a son. The husband will take 1/4, the father 1/6, and the
mother 1/6.  If the daughter were allowed to inherit as a sharer, her share would be
1/2, and the total of the shares would then be 13/12, so that no rewidue would remain
for the son. It 15, 1t seems, to maintan a residue for the males that the said females
are precluded from inheriting as sharers when they co-exist with corresponding male
relations,

rich

The prinaiple
with d
appended to 1l (r).

1 the of full and ine sisters as
and sons’ daugh h. 1 s, is explamed in the notes

Female residuaries.—There are two more points to be noted mn connectien
with female residuarics, which are stated below :

<7 (1) The female residuanes are four in number, of whom two are descendants of
the decensed, namely, the daughter and son's daughter h. 1. 5., and the other two are
descendants of the deceasod’s father, namely, the full sster and consanguine sister.
No other females can inkerst as a remduary.

(2) Al the four females inhent as residuaries with corresponding males of a
parallel grade.  But none of these excopt the son’s daughter h. L s. can succeed as &
residuary with & male Jower in degree than hersclf. Thus the daughter cannot succeed
asaresiduary with the son’s son, nor the sister with the brother’s son ; but the son’s
daughter may inherit as a rosiduary not only with the son’s son but with the son’s
son’s son or other lower son's son : see 1ll. (m) and the note thereto.
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Principles of succession among Sharers and Residuaries.—It will be
seen from the Tables of Sharers and Residuaries that certain relations entirely exelude
others from inheritunce. This proceeds upon certain prineiples, of which the following
two are set out in the Swrajiyyah :

1y «

Imever u related to the deceased thiough uny person shall not inkerit while
~ (Sir. 27.) Thus the father excludes brothers and sisters. And
since uterine brn ors nud sisters are related to the decensed through the mother, 1t
must follow that they sholild be excluded by the mother. A reference, however, to
the Table of Sharers will show that these relations are not exceluded by the mother. The
reason is that the mother, when she stands alone, 1s not entatled to the whole mhertance
in one and the same capar iy us the father would bo if ho stood alone, but partly as a
sharer and portly by ** Roturn * (8ir. 27 ; Shantiyyah. 49)  Thus if the father bo the solo
surviving hest he will sueceed to the whol inberitanco as o residuary.  Butif tho mother
be tho solo heir she will tako 1 3 as hure.. and the remmning 2/3 by Relurn (seo 5. 53
below).  For this reason the mother does not exclude the utermme brother and sister
from mheriting with hor.

(2) “The nearer in degice creludes the more remole”. (Sir. 27.) The oxelusion
of the truc grandfather by the tather, of the truo grandmother by the mother, of the
sow’s son by tho son, elc., rests upon this prineiple.  These cases may also bo referred to
the first principlo set out above.

1t will havo been scen that the daughter, though she 1s neater 1 degiee, does not
oxclude the brother's son or hus son.  Thus if the surviving relations be a daughter and
a brother's son, the danghter takes 1/2, and the brother’s son takes the resmdue.  Tho
reason 1s that the daughter in thiy case inherits as a sharer, and the brothet’s son as a
residuary, and the pumeiple lud down abovo apphes only as beticen relatins belonging
to the sume cluss of hewrs. The above principle may, therefore, be read thus: * Wathin
the Limats of euch cluss of hewrs, the nearer i degreo excludes the more remote ™

Agaw, it will havo been scon that the father, though nearer 1n degree, does not
oxclude the mother’s mother or her mother 5 nor does the mother exclude the father’s
father or us father. The reason 1s that the above prineiplo 18 to bo read with further
limitations, which we shall proceed to enumerate.  Theso hmitations are nowhere
stated 1n the Siragiyyah not s any other work of authority, but they appear to havo
been tacitly recognised m the rules govermmg succossion umong Sharers and
Residuarios.

There are five heirs that ate always entitled to somo share of the inheritance, and
they ure m no case Liable to exclusion. These aro (1) the child, w.e., son or daughter,
(2) father, (3) mother, (4) husband, and (5) wife (Sir. 27). These are the most
favoured hers, and we shall eall them, for brovity’s suko, Primary Hoirs. Next to theso,
there are three, namely, (1) child of a son, h. 1. 5., (2) true grandfather h. h. 5. and (3) true
grandmother h. h.s. These three aro the Substatutes of the corresponding primary heirs.
The husband and wifo can have no substitute. The following two lines indicate at a
glance the primary heirs and their substitutes :—

Primary heirs .. Chuld. Father, Mother.
Substitutes «+ Child of & son h. L s, Tr. GF. Tr. GM.
The right of ion of the substi is ge d by the following rules :—

(1) No substitute is entitled to succoed so long as thero is the corresponding pri-
mary heir. To this there is an excoption, and that 18 when there 15 no son, but a daughter
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and a son’s daughter in which case tho daughter takes 1/2, and the son’s daughter
(though a substitute) takes 1/6 : sco. Tab. of Sh., No. 8.

(2) The child of a son h.1 818 always entitled to succeed, when there is no child.

(3) The Tr. GF. 1v always entitled to succeed, when thero is no father.

(4)  The mother's mother 18 always entitled to suceced, when there is no mother.
The father’s mother is always entitled to succeed, 1f there be no mother and no father.

() All relations who are excluded by primary leirs are also excluded by their
substitutes. Thus full and consangume sisters and uterino brothers and sisters are
excluded by the ehild and the father. They are also excluded therefore by the child of
@ son b . %, and by the true grandfather (b).

Residue. -The son, bemg a resduary, 18 entitled to the resue left aftor
satisfying the elams of sharers. At the same time it must have been seen that a son
18 abways entitled to some share of the inhertance.  To enable the son to participate
m the inhertance i every ease, 1t is necessary that some residue must always be left
when the son is one of the surviving heus, and this, i fact, 1s always so; for the shares
are so arranged and the rules of succession are so framed that when the son 15 one of
the heirs, some restdue invariably remains,  And since m the absence of the father the
trae grandfather ho he s, 15 entitled to some participation in the inhentance, it will be
found that m every case where he 15 one of the surviving heirs somo residue 15 always
left.  No case of * Increase ™ can therefore take place when these residuaries aro
amongst the surviving heirs,

53. Return. -Jf there is a residue left after satisfying
the claims of Sharers, but there is no Residuary, the residue
reverts to the Sharers in proportion to their shares. This
right of reverter is technically called ““ Return.”

./Eztr‘cpliou.—Neither the husband nor wife is entitled

ito the Return so long as there is any other heir, whether he be
v Sharer or a Distant Kinsman. But if there be no other heir,

the residue will go to the husband or wife, as the case may be,
by Return.

Illustrations.

(a) AMahomedan diesleaving & widow as his  sole heir. Tho widow will take
1/4 as sharer, and the remaining 34 by Return. The surplus 3[4 does not escheat lo the
Crown : Makomed Arshad v, Sajida Bunoo (c) ; Bafatun v, Bilaiti Khanum (d) ; Mir Isub
v. Isub (r).
(b) Husband .. . . 12
Mather .. .. .. .. 1/2(1/3 as sharer and 1/6 by Return)

W It mu\ lll'n‘ be stated that though, according 40-42).  But tho latter view Is not grllu-
to the opinion of Abu Hanifs, the truo YD“ adopted, and it Is unnccessary to
umlhllnlhﬂ‘ excludes brothera M(l wisters
whether fu K full or «mﬁ.nz;l?’ he k';'t oot 1 ‘:n (@ (879 3 Cal. 702.

Exeiude thim aceondh
St Hahamma ot 1n patCic s | (@ (1903) 30 Cal. 683.
dcetion

8 between certaln nlluu (Str. (e) (1920) 44 Bom, 047, 58 I. 0. 48,
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Note.—Thoe husband is not entitled to the Refurn, as thero is another sharer, the

mother. The surplus 1/6 will thercfore go to the mother by Return.

(o) Husband ..
Daughter ..

(@) Wife -
Sister (F.or e.)

(o)

Wife .
Son’s daughter

(f) Mother .

Son's dunghte)

1

.. B4 (1/2 an sharer and 114 by Return)

P 12

oo 3[4 (1,2 as sharer and 1/4 by Retuin)

.18

.. T/8 (1/2 as sharer and 38 by Retuin)

«. Vo inereased to 1'4
wo B

6 1

Note. In thi and i dlusteations (g) to (+) it will be observad that neither the
Bt band nor wife is among the surviving hemrs. The rule 1 such a case v (o reduco the
tractional sharcs to  common denommator, and to decieas the denommator of thoso

~hares so as to maho 1t equal to the sum of the numerators.

Thusw the present illus-

tration, the original shares, when reduced to a common denonnnator, are 1,6 and
3/6. The total of the numerators is 143 -4, and the ultimate shates will therefore

be 1/4 and 3/4 respectively.
() Father's mother

Mother’s mother
2 daughlers

(h) Mother ..
Danghter ..
Son's danghter

Futher's mother
Mother’s mother
Full sister ..
Cosister

4§

Full sister ..
C.sister ..
U. sister ..

Qa

(k) Mother ..
Full sister ..

U. brother ..

- Lij6 merensed to 1,5 (each taking 1/10)

EIE IR

”

506

1

TS mereased to 175
/2= 3/6 U V74
Y] w13

V) » 5
L6 . U
.;,‘0 1

S.53
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) Musband .. .. .. . 14 = 4/16
Mother .. .. .. .. 1/6 mereased to 1/4of (3/4) = 3/16
Dauglter .. .. . 12— 3[6 w B4of(314) = 9/16

112 1

Note—~Tn thix and in 1lls. (m) to (r), 1t will be observed that either the husband or
wifc is onc of the surviving hews.  Smee neither the husband nor wife 1s entitled to the
Retutn when there are other sharers, his or her share will remain the same, and the shares
of the othor sharers will be increased by reducing them to a common denominator, and
then decreasing the denominator of the orgimal fractional shares ro as to make it equal
to the sum of the numerators, and multiplying the new fractional shares thus obtained
by the residue after deducting the husband’s or wife’s shate. Thus m the present ilus-
tration the shates of the mother and daughter, when reduced to a common denominator,
are 16 and 3/6 respoctively.  The total of the numerators 1s 14 3—4, and the new frac-
tional shares will thus be 1/4 and 3/4 tespectively.  The residue atter deducting the
husband’s share 1s 3/4, and the ultimate shares of the mother and daughter will therefore
bo 1/4 of 3/4 ~3/16 and 3/4 of 3/4- 9/16 respectavely.

(m) Wife [ I
Mother . . .. .. 16wcroased to 1[4 of (7/%)
Dawghter .. .. .. 132- 86 " 3/4 of (7/%)
1924
Wy Wife B 7] ~ BHo
Mother .. .. e .. L6 wcreased to U3 of (7/8) = 70
2 sons’ daughters .. .. 476 " 4500 (T/%) - M0
1
(@ Fusband .. .. . L 12 -2
U.brother .. .o .. .. 106 mereased to V2of (12) = 1/4
Uomster oo e e 16 n 120b(12) - 14
5/6 1
@ B e e
U, brother .. . . .. 1/6 increased to 1/2 of (3/4)
Uiswter o oo oo .. 18 w1200 (3/4)
72
(q) Wife o . .. 18
Fullsster .. .. .. 1/2-= 3/6 meroased to 3/1 of (3/4)
Cosmter .o e e .. 16 » 1jLof(3/1) — 3/16
1112 1
® Wife o e e . 1t
U.brother .. .. .. .. 1/6 increasod to 1/3 of (3/)
L 1 » 1/30(3/%)
Mother .. . 16 w 1/3of (34)

9/12
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(s) Husband .. .. .. .. 12
Daughter'sson .. .. .. 12

Note—The daughter’s son belongs to the class of distant hindred. The husband
is not therefore entitled to the surplus by Return and the samo will go to the daughter’s
son as & distant kinsman,

t) Wife S 11
Brother's daughter .. .. .. 3/4

Note.—The brother’s daughter belongs Lo the dass of distant kindied. The surplus
will therefore go to her, as the wife is not entitled to the Ketum (f).
Sir. 37-40.

Residuaries for special canse--A res duary for special eause 18 & person who inherits
from a froed man by reason uf the monummwon of the latter (). According to
Mshomedan law proper, if a nianumitted slave dies without leaving any residuary heir
by relation, the manumutter 18 entitled to succeed to the residue in preference to
the right of the shareis to take the tesidue by Return (Sir. 25-26).  But residuaties for
special cause have no place m Mahomedan law as administered by the Courls of British
India since the abolition of slavery in 1843.

Husband and wife.—Tho rulo of law as stated m the exception as regards the right
of the husband and wife to Return 1s different from that set out in the Siapyyah.
According to the latter authority, neither the husband nor wife 18 entstled to the Retuin
in any case, not oven if thero be no other heir, and the surplus goes to tho Public Treasury
(Sir. 37).  * But although that was the orygmal sule, an equitable practico has prevailed
in modern times of 1eturmng to the hushand or to the wife in default of other sharers
by blood and distant kindred,” and this practice has been adopted by our Courts. See
the cases cited inll. (a) above.

“ Return ™ distinguished from “ Increase.”—Return 1 the converse of Increase,
The case of Return takes placo When the total of the shares is less than unity : tho
caso of Increase, when the total is greafer than unity. In tho former caso the shares
undergo s ratuble mcrease ; in the lutter, n ratablo decrease.

Father and true grandfather—When thero 1 only ono sharer, ho succceds to the
whole inheritance, to his legal share as sharer, and to the surplus by Return. When
the father iy the solo surviving heir, he succeeds to the wholo inheritanco as . residuary
for ho cannot inherit as & sharer When there s no child or child of a son h. 1. &. (see Tablo
of $h., No. 1). The same remarks apply to the case of the true grandfuther when he is
the sole surviving heir.

D.—Distant Kindred.

54. Distant Kindred.—(Z) If there be no Sharers or
Residuaries, the inheritance is divided amongst Distant
Kindred.

(2) If the only sharer be a husband or wife, and there
be no relation belonging to the class of Residuaries, the

{J) See Koonar v. Dalum (1882) 11 Cal. 14, | (g) Rumscy’s Moohummudan Law of Inheritance, 164.
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husband or wife will take his or her full share, and the remainder
of the estate will be divided among Distant Kindred.

Sir. 1t will have been scen from the preceding section that a husband or
wife, though a sharer, does not exclude distant kindred from inheritance when he
or she 1 the solo survaving hew.  Sco s. 53 and ills. () and (t) to that scction.

55. Four classes.— (/) Distant Kindred are divided into
{four classes, namely, (1) descendants of the deceased other
than sharers and residuaries ; (2) ascendants of the deceased
other than sharers and residuaries ; (3) descendants of parents
other than sharers and residuaries; and (4) descendants of
ascendants how high socver other than residuaries. The
descendants of the deceased succeed in priority to the ascend-
ants, the ascendants of the deceased in priority to the descend-
ants of parents, and the descendants of parents in preference
to the descendants of ascendants.

(2) 'The following is a list of Distant Kindred comprised
in ecach of the four classes :—

1. Descendants of the deceased :—

Daughter’s elaldren and their descendants.

Children of son’s daughters h. L s, and their descendaats.

©

II.  Ascendants of the deceased :—

False grandfathers h. h. s

False grandmothers h. b s

III.  Descendants of parents :—

N

Full brothers’ danghters and their descendants.

Con. brothers' daughters and their descendants.

Uterme brothers’ children and thetr descendants,

Daughters of full brothers’ sons h. L s., and their descendants.
Daughters of con. brothers’ sons h. L. s., and their descendauts.

Sisters' (f., ¢, or ut.) elildren and their descondants.

IV. Descendants of mmediate grandparents (true or
false) :—

Full pat. uncles' daughters and their descendants.

Con. pat. uncles’ daughters and their descendants.

Uterine pat. uncles and their children and their descendants.

Daughters of full pat. uncles’ sons h. L s. and their descendants.

@ 1o
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5. Daughters of con. put. uncles sons h. L s. and their descendants.
6. Pat. aunts (£, c., or ut.) and their cluldren and their descondunts.
7. Mat. uncles and aunts and their cluldren and their deseendants,

and

descendants of remoter ancestors h. h. s. (true or
false).

(3) The order of precedence among Distant  Kindred
in each class and the rules by which such order is determined
are given in secs. 36 to G6.

Mir 4446, The Suayiyyal doos no. cnumerate Al relations helanging to the elass
of Distant Kmdred. but mentions onlv some of them,  Hence 1t was thought at one
time that * distant kindied * were testnieted to the specihie relations mentioned i the
Suajiyyah.  But this view Las long sice been tejeeted as crronesus, and 1t is now fivmly
establivhed that all relations who are neither  shaters nor residuaries are distant

handred (h).

Class I of Distant Kindred.

Preliminary Note.—When we come fo Distant Kindied, we find that there
are two sets of rules for cach class, one for determuning the order of suceession, and the
other for determung the shaters.  In cach class we have fust to determime which of
the relations are entitled to suceced ; this is done by applying ecttain tules which aie
called Rules of Exclusion.  After ~o doing, we have to assign shares to those 1elations;
this is done with the help of certan other rules

1t 15 when we come to the class of Distant Kindied that we find & arkable differ.
ence of opmion between Abu Yusuf and Imam Muhammad, the two greut discples of
Abu Hamfa. The doctine of Abu Yusuf 18 very sumple, but unhappily 16 has not been
sccepted by the Hanafi Sunnis in India. 16 15 the doctume of Imam Muhamnad
that 13 followed in India, and this doctrine 13 much too complicated (1).  Morcover,
the doctrine of Tmam Muhammad 1s followed by the author of the Siajyyah, and
apparently by the author of the Shanfiyyah (j). The Yatawn Alamgr does not
express any preference either way (K).  Since the opimon of Abu Yusuf 1s not followed in
India, we have confined owrselves 1n the following sections to the doctrne of Imam
Muhammad, and the difference between the two sy stems 18 pomted out 1n the notes, It
must not, however, be supposed that the two systems differ m all respects and at all
stages. So long as the intermediate ancestors do not differ 1n their sexes or blood, there
is no difference at all between the two systems. The difference comes in only in those cases
where the intermediato ancestors are—

(1) of different sexes as where some are males and others in the same generation
are females ; or whero thoy are

() Abdul Serang v. Putee Bibn (1002) 29 Cal 738. ance, p. 65
®) Macuoghten, p. 0 (footnote) ; Dnllkn Moo- () Sir. 4950 . She
w of Inheritance 02; () Balllle, 718, 717,

]hlmleyl B[oohllmln\ldln Law ol lnllrﬂt-

Amcer AN, Vol. II, p. 78,
95,
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(n) of different blood, as where some are of whole blood and others in the same
generation uro of half blood.

Abu Yusuf declines to take any notice of the sex or blood of inlermediate ancestors,
or, as they are called “ roots.”  According to him, regard should be had to the sex and
blood of the actual clwvmants, or, as they are called, ** branches,”  The result is that
according to hs dactrine, the property 13 to be divided 1n the same manner as 1
done among son's sons and son’s daughters as residuaries, that 1s to say, per capita, each
male climant taking a share double that of each femalo claimant.

According to Tmam Muhammad, regard should be had not only to the sex and blood
of the actual clannants, but also of tho intermediate ancestors.

Where the intermediate ancestors differ in their sexes, the two systoms differ as
to the shares to be allotted to the clumants. This difference in tho shares manifests
atself when claimants are descendants, whether they be descendants of the deceased as
m class I, or of brother and sisters as mn class 111, or of uncles and aunts as i class LV.

Where the intermediate ancestors duffer in blood, the two systems differ as to the
order of suceession. This difference 1 the order of succession manifests tsclf i class
11 when the surviving relations happen to bo the descendants some of full or consan-
gume brothers or sisters, and some of uterine brothers or sisters. 16 cannot mamifest
atself in elass T and class 11, for there can be no difference of blood among the interme-
dhate ancestors in those classes,  Nor can it manifest stself i class IV, where the claim-
ants are the deseendants of uncles and aunts.

Before we proceed further, we may observe thut among Residuaries there cannob
be any difference of blood or sex among intermediate ancestors as 1t may be among
Distant Kindred.,

56. Rules of exclusion—The first class of Distant
Kindred comprises such of the descendants of the deceased
as are neither Sharers nor Residuaries. The order of succes-
sion in this class is to be determined by applying the following
two rules in order [Sir. 47] :—

Rule (1).—The nearer in degree excludes the more remote.

Sir. 7. Thus a daughter's son or a daughter’s daughter is preferred to a son’s
daughter's danghter.  The daughter's son and the daughter’s daughter are the nearest
distant kindred, and they exclude all other distant kindred.

Rule (2).—Among claimants in the same degree of relation-
ship, the children of Sharers and Residuaries are preferred to
those of Distant Kindred.

Sir. 47. Thus & son’s duughter's son, being o child of a sharer (son’s daughter)
succeeds in preference to a daughter’s daughter’s son, who is the child of a distant kins-
woman (daughter's daughter).
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57. Order of succession.—The rules set forth in section
56 lead to the following order of succession among Distant
Kindred of the first class :—

(1) Daughters’ children.

(2) Sons’ daughtets’ children.

(3) Daughters’ grandehildren,

(4) Sons® sons’ daughters’ children.

(5) Daughters’ great Idien and sons’ daughters grandehldien.

(6) Other descendunts of the decoasd 1 like orde

Of the above groups each in turn must be exhausted before
any member of the next group can succeed.
Note that No. (1) helongs te the scond gencation, Nos. (2) and {3) to the thied

generation, and Nos (1) and (3) to th- fourth seneration. No (21 excludes No. (3) by
reason of s, 36, tule (2). - For the same teason No. (1) exeludes

58. Allotment of shares.—After ascertaiming which of
the descendants of the deceased are entitled to succeed, the next
step is to distribute the estate among them. The distribution
in this class is governed by the following rules :-—-

Rule (1)—If the intermediate ancestors do not differ in
their sexes, the estate is to be divided among the claimants
per capila according to the rule of the double share to the male
| Sir. 47].

Hustrations.
(2) Daughter's son P
Daughter's daughter .. .. 13
(b) Daughtet'ssonsson . Lo
Duughter's son’s daughtes .. 1/3
(¢) Zsonsof daughter 4 .. .. 4[5 (cach tuking 2/5)

1 daughter of daughter B .. 1/3

Nole.—To divido the cstato per stirpes 1s to assign 1/2 to the two sons, and 1/2 to
tho daughter, that being the portion of thew respeetive parents, 4 and B,

() mes of a daughter’s daughter .o 4/6 (cach 2/6 or 1[3)
of a daughter's daughter B..  2/6 (cach 1/0).
Note.- To divide tho estate per slirpes 15 to assign 1/2 to the two sons and 1/2 to
the two daughtors.

Doctrine of Abu Yusuf.—The distribution will be the same according also to Abu
Yusuf. In cach of tho above cases 1t will be seen that the sexes of the intermodiate
ancestors are the same.  But if the clamants be u duughter's daughter’s son and a
daughter’s son's daughter, the case 18 one in which the intermediate ancestors dffer
in their soxes. In such a case also, according to Abu Yusuf, the 1ule to he followed
is Rule (1), so that the former, being a male, will take 2/3 and the latter, being a female,
will take 1/3 ; tho reason being that according to Abu Yusut regard 1s to be had solely
to the sexes of tho cluumants [sco * Preliminary note,” p. 53]. According to Imam

Ss.
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Muhammad, regard should be had also to the sexes of the tntermediate ancestors, and the
distribution 18 to be made according to Rulo (2) below, which, it will be scen, 18 a
dwstribution pe, alirpes, though not entirely such as in the Shiah law.

Rule (2)--If the intermediate ancestors differ in their
sexes, the estate is to be distributed according to the following
rules [Sir. 48-50] :—

(a) The simplest case is where there are only two claim-
ants, the one claiming through one line of ancestors, and
the other claiming thmugh another line. In such a case,
the rule is to stop at the first line of descent in which the sexes
of the intermediate ancestors differ, and to assign to the male
ancestor a portion double that of the female ancestor. The
share of the male ancestor will descend to the claimant who
claims through him, and the share of the female ancestor will
descend to the claimant who claims through her, irrespective
of the sexes of the claimants.

Titustration.
A Mahomedan dies eaving & daughter's sou's daughter and o danghter's daughters
s, as shown m the follow g table :
Propositus.,

1st lene d

| i
ghter  daughter
|

2ud lene o daughter
3rd e daughtcr son
In this cise, the ancestors tiest diter 1 their sexes in tho second hne of descent,
and 1t 15 at this point that the rule of » double portion o the male is to be applied. This
w done by assigmng 23 1o the daughter’s son and 1/3 to the danghter’s daughter. The
2/3 of the daughter’s son will go to his daughter, and tho 1/3 of the daughter’s daughter
will gro to her son.  Thus we have
daughter’s son’s daughter .23
daughter’s daughter'sson .. 13
According to Abu Yusuf, the shares will be 1/3 and 2/3 respectively.
Nate.. Where the deceased leaves descendants in tho fourth or remoter generation,
the rulo of the double share to tho male 15 to be applied in every successive line in which
the intermediate ancestors differ in their sexes. Sec ill. (b) to sub-rule (¢) below.

(b) The next case is where there are three or more claim-
ants, cach claiming through a different line of ancestors. Here
again, the rule is to stop at the first line in which the sexes
of the intermediate ancestors differ, and to assign to each
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male ancestor a portion double that of each female ancestor.
But in this case the individual share of each ancestor does
not descend to his or her descendants as in the preceding case,
but the collective share of all the male ancestors 1s to be divided
among all the descendants claiming through them, and the
collective share of all the female ancestors is to be divided
among their descendants, according to the rule, as between
claimants in the same group, of a double portion to the male.

Mustratrons.

(a) A Mahomedan dies leaving a daughter » sow's daughter, a doughter's daugh-
ter’s son, and o daughter's daughter's duvighter ws shown i the followmy table :

LPropositus.
[ I |
daughter daughter daughter
son daughter daughter
|
dunghter son danghter

In this case, the ancesters dificr in their sx in the second line of descent,  In that
line we have one malo and two females.  The rule of the double share to the male s to
be upplied. first, in this hne of descent, so that we have

daughter’s son .. S PP
danghter's daughter .. 1/4) . R
donghters dunghter . 1j4] 12 (eollective ehare of female acentors.)
The daughter's son stands alone, and therefore his share descends to his daughter.
The two female namely, the daugh " duugh » form a group, and then
collective share is 1/2, which will be divided between their descendants, that 1y, the
daughter’s daughter’s son and daughter's daughter’s daughter, in the proportion agun
of two to one, the former taking 2/3> 1/2=:1/3, and the latter 1,3, 1,2=1/6. Thus
we have

daughter's son's daughter
daughter’s daughter's son
daughter’s duughter's daughter .. 1,6-=1/6

According to Abu Yusuf, the shares will he 1/4, 1/2 and 1/t respectively.

(b) A Mahomedan dies leaving a daughter’s daughter's son, u daughter’s son’s son
and a daughter's son’s danghter, as shown in the following table :

Propositus.
[ 1 i
daughter daughter daughter
daughter son son

son son daughter

S.58
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{Tn the preceding illustration wo had one male and two females in tho first Iine in
which the sexes differed. 1n the present case, we have one female and two males in
that line.]

First ascertain what is tho lme of descent in which the sexes first differ. That
line is the sccond line of descent.

Next, assume the relations in that lino to be so many children of the deceased and
determine their shares upon that footmg. The shares thercfore will be, daughter’s
daughter 1/5, and each daughtor's son 2/5, the collective share of the two daughter’s
sons bemng 4/5.  Assign the 1/5 of daughter’s daughter to her son.

Tastly, divide the 4/5 of the two male ancestors between their descendants as if
they were children of one ancestor, ussigning a double portion to the male descendant.
Thus, the daughter’s son’s son takes 2/3 2 4/5==8/13, and the daughter's son’s daughter
1/3.74{5-=14/15. Thus we have

daughter’s daughter's son . 1[5=3/15
duughter's son's son .. .. 815
duughter's son's dnughter .. 415

According to Abu Yusuf, the shares will he 2,5, 2/5, and 1/3 respectively.

(¢) A Mahomedan dies leaving o daughter's son's son, a danghter’s son's daugh-
ter, a daughter's danghter's son, and u danghter’s danghter’s daughter, as shown in the
following tablo: -

Propositus.
. |
| |
daughter daughter danghter
son on (I.mng- daughter
son danghtcr wn danghter

Here the ancestors first duffer m their sexes in the sccond line, and an that hue we
have two males and two females. The collective share of the two males is 4/6, and that
of the two females 19 2,6, The 4/6 of the daughters” sons will bo divided between the
duughter's son's son and the daughter’s son’s daughter, the former taking 273 < 4/6=
8/18, and the latter 13 4,6=4/18. The 2/6 of the daughter's daughters will be
duvuded between the duughter’s daughter's son and tho danghter's dunghter’s dnughter,
tho former taking 2/3 2/6 -4/18, and the latter 1/3; 2/6=2/18. Thus wo havo

daughter’s son’s son . . .
dnughter’s son'’s (h\u;..hh'r . . .
daughter’s daughter's son . . .
daughter's daughter's nluuglm'r . . .

According to Abu Yuuf the shares will be 2/6, 1/6, 2/6 and 1/6 respectix ely.

Note --When a person dies leaving descendants in the fourth or remoter generation,
** the course indieated m the [above rule] as to the first hine in which the sexes differ is
to be follow ed cyually in any lower ine 3 but the descondants of any individual or group
once separated must be kept soparate throughout, in other words they must not be
umted in a group with those of any other individual or group ™ (). Seo ill. (b) to sub-
rule ().

@ Ramsey’s Moohummudan Law of Inheritance, pp, 68-60.
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. (¢) The last case is when there are two or more claimants
claiming through the same intermediate ancestor. In such
a case, there is this further rule to be applied, namely, to count
for each such ancestor, if male, as many males as there are
claimants claiming through him, and, if female, as many females
as there are claimants claiming through ber, irrespective of
the sexes of the claimants.

Hlustrations
(a) A Mahomedan dios leaving 5 great-grand children as shown i the following
diagram :—

Proposduns.

|
daughter dunghter

son daughter

2 sonx son 2 duughters

Here the ancestors first differ i their sex in the second Iine, and i that Iine we have
one male and one female.  The daughter's son will count as tio malis by reason ot his

having two descendants among the claimants, and the daughter's danghter will count

as three females by reason of her having three descendants. Thus wo havo

daughter'sson .. .. .. .. .. 4T
daughter's davghter .. .. .. .. 37

The 4/7 of the daughter’s son will go to hus two sons. The 3/7 of the daughter's

daughter will go to her descendants, the son taking 2/4 3/7-6,28 and cach daughter
taking 1/4>3/7-<3/20. Thus we have

daughter's son’s sons .. .. .. .. 4]7=16/28 (each 8/28)

daughter’s daughter's son P 6/28

daughter’s daughter's daughters . . 6/28 (cach 3/28)

According to Abu Yusuf, the shares will be as follows :—

each daughter's son's som.. .. .. .. 28

danghter's daughter's son e 2w

cach daughter’s daughter’s dawghter .. .. 1/8

Note.—When tho deccased leaves descendants in the fourth or remoter generation,
the process indicated 1 tho above rule is to be applied as often as there may be occasion
to group the sexes. See the next illustration.

(b) Note—The following caso taken from the Swrajiyyah illustrates the combined
operation of sub-rules (a), (b) and (c), when tho claimants belong to the fourth gencra-
tion. Sco notos at the ond of sub-rule (n) and sub-rule (b), and tho note at the end of
ill. (a) nbove.

S. 58
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A Mabomedan dies leaving 5 descendants in the fourth generation as shown in
the following diagram [Sir. 49]:—

d.u.L hter dm.,';hm duu;lghtor
son |(s1) danghter (D1) daughter (D2)
lLulp!h!('r daughter (D3) son (42)
2 danghters (D4, D3) 2 sona (83, 81) daughter (DG)

There the sexes fitst differ in the socond hne. 81 hasing two descendants among
the clumants will count as two males or four females. DI having two such deseendants
will count as two females, D2 having one such deseendant only will count as one female,
The estate will therefore be divided imto 7 parts as follows :—

SL=1/7;
Dlo27

3/7 (collectiy e share of female ancestors).
217

N1 hemg by hinself, s share 47 will pass to his two descendants D4 and D3 in
eqnal moieties, cach takig 2,7,

The colleetive shate 3,7 of DI and D2 will deseend to their immediate descendants
D3 and 82, and here D3 having two descendants among the clammants will count as
twa females, and 82 having one such descendant only will count as one male, or two
females. Henee the colleetive share 3 7 will be divided into 4 parts as follows :—
D32/t BT_3]14;
8224 37 30L

The share of D3 will pass to her two descendants d S cach taking 328, The

ares willtherefore be -

hare of 82 will pass to s descendants D6, The ultimato)
DE-27,05 27,88 328588 3/28; D6 -3, 10
According to Abu Yusut, the shares will e as follows :—
DA 17505 17 N8-2T, 81 <2/75and D =17

Class IT of Distant Kindred.

59. Order of succession.—(1) If there be no distant kindred
of the first class, the whole estate will devolve upon the
mother’s father as being the neartest relation among Distant
Kindred of the second class [see rule (1) below].

(2) 1If there be no mother’s father the estate will devolve
upon such of the false ancestors in the third degree as are
connected with the deceased through sharers, namely, the
father’s mother’s father and the mother’s mother’s father. and
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of these two, the former, as belonging to the paternal side, will
ta,_ke 2/3, and the latter, as belonging to the maternal side,
will take 1/3 [see rules (2) and (3) below].

Note that the father’s mother and the mother’s mother are shai

T

(3) If there be none of these, the estate will devolve
upon the remaining false ancestors in the third degree, namely,
the mother’s father’s father and the mother’s father's mother.
And as these two belong to the same (aternal) side, and as
the sexes also of the intermediate ancestors are the same,
the former, being a male, wil! take 2'3, and the latter, being a
female, will take 1/3 according to see. 58, rule (1) [Sir. 51-52].

Note that the two anvestors a entiored i sub-ses (3) arc both related to the deceased
through o distant hwsman, numely. mother's father.

Rules of succession -Succession among Distant Kindied of the second class iy
governed by tho followmyg rules:—
Rule (1), The nearer 1 degree excludes the more remote.

Ztnle (2. Among clanmants m the same degree, those comnecterd with the d -
el through shaiers aro prefcrred to those connectod through distant ind

Rule (3).—1f there are clamants on the paternal sde as well as clumants on the
maternal side, asagn 2,3 to the paternal side, and 173 to the maternal side.
Then chivide the portion assgnedd to the paternal side among the ancestors of
the father, and the portion assymed {o the maternal side among the aneestors
of the mother, m cach cawe according to the rules contumed 1 sce 58,

Doctrine of Abu Yusuf. 1t 1s not clear whethor when the sexes of the mtermediate
anecstors differ, there s the same difterence of opmion between the two disaples as
there isan class T Any how, no sach can anse until tors i tho fomth
degree are reached.

Class 111 of Distant Kindred.

60. Rules of exclusion.—If there be no Distant Kind-
red of the first or second class, the estate devolves upon Distant
Kindred of the third class. This class comprises such of
the descendants of brothers and sisters as are neither sharers
nor residuarics. The order in succession in this class is to be
determined by applying the following three rules in order
[Sir. 52-54] :—

Rule (1).—The nearer degree excludes the more remote.

Thus the children of brothers and sisters exclude the grandchildren of brothers and
sisters.
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Rule (2).—Among claimants in the same degree of rela-
tionship, the children of Residuaries are preferred to those
of Distant Kindred.

Thus a full brother's son’s daughter, being the child of a residuary (full brother's
son), 15 prefirred to a full sister’s daughter's son who 1s the child of a distant kinswomun
(full sster’s daughter). For the same roason, a consanguine brother's son’s daughter
in proferred Lo a full water's duughter’s son, though the formor is of half blood and the
lutter of wholo blood.

Rule (3).—Among claimants in the same degree of relation-
ship, and not excluded by reason of Rule (2) above, the descen-
dants of full brothers exclude those of consanguine brothers and
sisters.

But the descendants of full sisters do not exclude the
descendants of consanguine brothers or sisters, and the Jatter
take the residue, if there be any, after allotting shares to the
decendants of full sisters and of uterine brothers and sisters.

The descendants of uterine brothers and sisters are not
excluded by descendants either of full or consanguine brothers
or sisters, but they inherit with them.

Noto particularly that the fest of blood laid down in Rulo (3) 18 not to be applied
until after you have applied the test lud down in Rule (2). Among descendants of
uncles and aunts these tests are to be applied m the reverse order : See notes to s 63
under the head ** Rulos of siceesaon amony descendants ™ [eules (3) and (4)].

61. Order of succession —The above tules lead to the
following order of succession among Distant Kindred of the
third class :—

(1) Full brothers’ duughters, full sisters’ children and cluldren of uterine
brothers and msters.

(2) Full anters’ children, children of uterine brothers and sisters, consanguine
brothers' danghters and consangumo  sisters” cluldren, the consanguine
group tuking the resdue (if any).

(® Conwngume brothers’ duugh guine sisters' chuldren, and childten
of uterime  brothers and siters.

(4) Full brothers” sons’ daughters (children, of Residuaries).

(%) ¢ Dbrothers’ sons’ dnughters (children of Resid

(6) Full brothers’ daughters' ¢huldren, full sisters’ grandehildren, and grand-
children of uterine brothers and smisters.
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(7) Full msters’ grandehildren, grandchildren of uterino brothers and sisters,
consanguine brothers’ danghters’ children and consangmne sisters’ grand-
children, the consangmine group tahing the residue (if any).

(8) € brothers’ g ? children, siters”  grand-
children, and grandehildren of uterime brothers and sisters.

(9) Rewmoter descondants of brothers and sisters in like nider.

Of the above groups each in turn must be exhausted before
any member of the next group can succeed.

Among the descendants montioned above, Non. (1) Lo (3) are nephews and mieces,
and Nos. (4) to (8) are granduephews and grand-ucees. Note partteularly that a fall
brother’s son and a consanguiue brother's son aro residuaries 3 henee it is that they do
not find any place 1n the ubove list

Doctrine of Abn Yustfo—Aecording to Abu Yusuf also, there are three rules of ex-
cluston, of which the first two are the same as those lard down m the preceding section.
The third rule of Abu Yusuf, which also 18 to be applied atter applyimg the first two rules,
is that descendants of full brothers and ssters exclude those of consanguine brothers
and sisters, and the descendants of consangmme brothers and sisters exclude the des-
cendants of uterine brothers and siters. This difference arses from tho fact that Abu
Yusuf wonld have regard to the “ blood ** of the elaumants while Imam Muhammad looks
(0 tho * blood” of the Roats. The resnlt is that the order of succession according to Abu
Yusuf is dufferent from that according to Tmam Mubammad.

62. Allotment of shares.—After ascertaining which of
the descendants of brothers and sisters are entitled to succeed,
the next step is to distribute the ecstate among them, and
this is to be done by applying the following rules in order
[ Sir. 53-54] :—

Rule (1).—-First, divide the estate among the Rools, that
is to say, among the brothers and sisters (as if they were living)
and in so doing treat each brother who has two or more claim-
ants descended from him as so many brothers, and each sister
who has two or more claimants descended from her as so many
sisters. If there is a residue left after assigning their shares
to the Roots, but there are no Residuaries among the Roots
[that is, neither a full nor consanguine brother], apply the
doctrine of Return as described in section 53. The hypo-
thetical claimants being brothers and sisters, no case of Increase
is possible at all [s. 51].

The relations constituting Distant Kmdred of the third class are descendants of
brothers and sisters, full consanguine and uterme. Tho brothers and sisters are therc-
fore the Roots. Of these, uterine brothers and stera always inherit as sharers, one
taking 1/6, and two or moro 1/3. Full and consanguine brothers always inherit as

Ss.
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residuarios. Full sisters inherit as sharcrs, if there are no full brothers, one taking 1/2,
and two or more 2/3; but if there are full brothers, full sisters inherit as residusries
with them. The snme remarks apply to consanguine sisters. Sco Tab. of Sh., nos. 9 to
12; Tab. of Res., nos. 5-7.

If the claimants be a uterine brother and a full brother, the former takes 1/6, and
the latter the rosidue 5/6.  But if the claimants be two or more descendants of a uterine
brother, and two or more descondants of a full brother, the hypothotical share of the
uterine brother will bo 1/3, that being the share of two or more uterine brothers, and
the hypothetical share of the full brother will be the residue 2/3.

Tf tho clamnants bo s utorine sister and a full sister, the former will take 1/6, and
the latter 1/2, and the rosiduo 1/3 will o to them by Return, the former taking 1/4
and the latter 3/4.  But if tho claimants be 3 descondants of u utorino sister, and 9 desi-
cendants of a full sister, the hypothetical share of tho utermo sistor will he 1/3, that
bring the share of two or more uterine sisters, and that of the full sister will be 2/3, that
bemg the share of two or more full sisters [see 1ll. (b) to Rulo (3) below].

If the clammants be w fall brother and o full sister, they will inhent as rosiduarics,
tho former taking 2/3, and tho latter 1/3. But 1f tho clamants bo 3 descendants ot
o full brother, und 4 doscendants of a full sister, tho full brother will count as threo males,
that 15, 6 fomalos and the full sistor will count as 4 fomales. The property will then be
divided imto 10 purts, the hypothetioal sharo of the full brothor being 6/10, and that of
the full sister 4/10 [compare ill. (a) to Rule (3) below]. The postion of a consanguine
brother and a consanguino sister 15 smlac to that of a full brothor and a full
sister [compare ill. (¢) to Rule (3) below]

As to the application of the doctrine of Return to the Roots, sco 1ll. (d) to rule (3)
helow.

Rule (2).—After determining the hypothetical shares of the
Roots, the next step is to assign its share to the uterine group.
If there be only one claimant i that group, assign 1/6 to him,
that being the hypothetical share of his parent. But if there
be two or more claimants in that group, whether descended
from a single uterine brother, or a single uterine sister, or two
or more uterine brothers or sisters, assign 1/3 to them, that
being the hypothetical share of their parent or parents, and
divide it equally among them without distinction of sex.

Rule (3)..—Lastly, divide the hypothetical shares of the
full and consanguine brothers and sisters among their respective
descendants as among Distant Kindred of the first class [see
sec. 58].

Doctrine of Abu Yusuf.—According to Abu Yusuf, the cstate is to b divided among
the claimants per capits according to the rule of the double share to the male.
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Ilustrations.

(a) A Sunni Mahomedan dics leaving a daughter of a full brother, a son and a
daughter of a full sistor, a danghter of a consanguine brother, a son and a daughter of
& consanguine sister, a daughter of a uterino brother, and a son and a daughter of a
uterine sister, a8 shown in the following diagram :—

Common anceslors.

T |
F. B. F. 8. C. B (:4: s. U.I B. U. 8.
|
1 4 o
| | | | | |
D1/ 8(2/9) D(1/9 D@ SO DO D(1/9) 8(1/9) DQAM
The children of tho consanguine brother and sister aro oxcludod from inheritance
a8 there is a full brother’s daughter [sce 5. 60, ule (3)]. The estate has thorefore to be
divided among the children of thn full and uterine brothers and sistors.
As there are three claimants in the uterine group, tho colleetive share of the uterino

brother and mater is 1/3, and this will bo divided among their threo descendants equally
without distinction of sex, each taking 1/9.

This leaves a residuc 2/3, and this is to be divided in the first instance botweon the
full brother and the full sister as residuaties, according to the number of claimants des-
cended from each of them. The full brother, having only one descendant, counts as
one malo or two females. 'The full sister, having two descendants, counts as two
females. The residue will therefore bo divided into four parts, the full brother taking
2/4x2/3=1/3, and the full sistor also 2/4 X 2/3=1/3.

The full brother’s share 1/3 will go to his descendant. The full sister’s sharo
1/3 will be divided between her two children according to the rulo of the doublo share
to tho malo as in class I of Distant Kindred, the son tuking 2/3x1/3—2/9, and the
daughter taking 1/3x1/3=1/9.

Note.—On failurc of children of full brother and sister, the residuo will be divided
in like manner among the children of consanguine brother and sister.

(According to Abu Yusuf, the whole estate will bo divided among the children of
tho full brother and sister according to tho rule of the doublo share to the male, so that
the full brother’s daughter will take 1/4, tho full mster's son 1/2, and hor daughter § /4.
On failure of children of the full brother and sister, tho estate will be divided in like
manner among the children of consanguine brother and sister. And on failuro of them,
it will be distributed in like manner among the children of tho uterine brother and sister).

(b) A Sunni Mahomedan dios leaving five children of a uterino sister, and three
children of a full sister, as shown in the following diagram :—

U.8.(1/3) F. 8. (2/3)
é L Ji 1& b S(L/l5) S(!t/ls) D(Z/lls)
— - o 7
each 1/15

As thero are five claimants in the uterine group, the sharo of the utorine sister is
1/3, and this will be divided among her five children oqually without distinction of sox,
each taking 1/6x 1/3=1/15.

3

S. 62
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The full sister, having three descendants, will count as threo sistors, and she will
take 2/3, that being the share of two or more full sisters [soe Tab. of Sh. No. 111
This will then be divided among her three children according to the rule of the double
share to the malo as among Distant Kindred of tho first class, so that each son will tako
2/5%2/3==4/16, and the daughter will take 1/5x2/3=2/15.

[According to Abu Yusuf, tho whole estato will bo divided among the children of
the full sister according to tho rule of the double sharo to the male, so that each son
will take 2/5, and tho daughter will tako 1/5.}

(c) A Sunni Mahomedan dies leaving a uterine brother's daughter, a uterine sister’s
son, a full sister’s son, and a consanguine brother’s daughter, as shown in the following

diagram :—

[ I |
U.I B U.s. F. 8. c B

D (1/6) S(l/u) sd/m n(ll/u)

Here there 1 no descendant of a full brother; therefore the consanguine brother’s
daughter 19 not exeluded from mheritance, and she will take what remains after the
estate iv divided among the other clumants.,

As thero aro two descendants in the uterivo group, the collective share of the utorme
brother and sstor 1 1/3, and this will be divided equally hebween their children without
distmetion of sex, cach taking 1/6.

The full sister, haviug only one descendant, counts as one full sister, and her sharo
therefore 1 1/2. This will descend to her son.

This leaves o rosidue of 1/6 which will go to the consanguine brother as a rosiduary.
This will deseend to his daughter.

[According to Abu Yusuf, the whole estate will go to the full sister's son.]

(d) A Sunni Mahomedan dies leaving a uterino sister’s daughter, and a son and
a duughter of a consangmne sister, as shown in the following diagram :—

!
[
|

|

D (3/15) S (8/15) D (4/15)

Tho uterino sister has only ono descendant ; her share therefore is 1/6. The con-
sanguine sister, having two descendunts, counts s two consanguine sistors, and her
sharo theroforo is 2/3 [Tab. of Sh. No. 12].  This leaves tho residue 1/6, and since there
18 1o resudunry among the Reots, the residue will go to the uterine sister and consanguine
sister by Roturn. Tho hypothetical shares will therefore bo—

uterino sister .. .. .. .. 1/6=1/6 increasod to 1/5
consanguino sister .. .. .. 2/3-4/6 PPy
The uterino sister's share 1/5 will pass to her daughter.
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Tho consanguino sistor’s share 4/5 will bo divided hetween her son and daughter,
tho son taking 2/3 X 4/5=8/15, and the daughter 1/3x 4/5—4/15.

[According to Abu Yusuf, the whole estate will go to the children of tho consanguine
sister, tho son taking 2/3, and the daughter 1/3.]

() A Sunni Mahomedan dics leaving four grandnephews 81, 82, 3, and 84, and
3 grandniccos D1, D2, and D3, as shown n the following diagram :—

U!I B. (‘[i\!
! o
| | T |

n
As thero are two claimants i the uterine croup, the collevtive share of the uterino
brother and sister is 1/3, and thas will pass to D1 and $1, cach taking 1/6.
This leaves n residue 2/3, and this is to be divided in the first mstanco between tho
consanguine brother and sister as residuaries according to the number of elamants
descended from each ot them,

n2 83 D3 S4

The cousangumo brother, having two clamants descended from him, counts as
iwo males or four females. Tho consanguino sister, having thiee clumants descended
from her, counts as 3 females.  The residue will therefore be divided into seven  parts,
the consangume  brother takmg 1,7, 2/3 8,21, and the consanguine sister takmg
3/Tx2/3=6/21.

Tho consanguine brother's share 8/21 will bo divided between his two descondants
82 and D2, 82 bemg o malo taking 2/3> 8/21 16,63, and D2 heng a femalo taking
1/38/21=8/63.

The consangume sister’s share 6/21 13 to be divided in - the fitst mstance between
her son and her danghter.  The son, hbaving two clumants deseended from him, counts
as two males or four females.  Tho danghter, having only one clumant doscended from
her, counts as ono female. The son will therefore take 4/3>6/21  8/35, and  tho
daughter will tako 175 < 6/21=2/35.

Tho son's share 8/35 will be divided between his two children 83 and D3 according
to the rule of the doublo share to the male, 83 taking 2/3 X 8/35-=16/105, and D3 tahing
1/38/35=-8/105.

The daughtor's share 2/35 will pass to her son §4.

The shares wll therefore be—

D1_1/6; §1=1/6; S2 -16/63; D2- 8/63;
2/36. 'The total of these shares is unity.

[According to Abu Yusuf, the wholo propetty will be divided among tho con-
sanguine groups to the entire exclusion of tho uterines, so that 82, S3, and 84 will each
take 2/8 or 1/4, and D2 and D3 will each take 1/8.]

Class IV of Distant Kindred.

=16/105; D3 -8/105; and S4=

63. Order of succession.—(7) If there are no Distant
Kindred of the first, second, or third class, the estate will
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devolve upon Distant Kindred of the fourth class in the order
given below [Sir. 56-58] :—

(1) Paternal and maternal uncles and aunts of the deceased,
other than his full and consanguine paternal uncles who are
Residuaries.

(2) The descendants h. 1. s. of all the paternal and mater-
nal uncles and aunts of the decceased, other thansons h.ls.
of his full and consanguine paternal uncles (they being Resi-
duaries), the nearer excluding the more remote.

(3) Paternal and maternal uncles and aunts of the parents,
other than the full and consanguine paternal uncles of the father
who are Residuaries.

(4) The descendants h. 1. s. of all the paternal and mater-
nal uncles and aunts of the parents, other than sons, h. 1. s,
of the full and consanguine paternal uncles of the father (they
being Residuaries), the nearer excluding the more remote.

(5) Taternal and maternal uncles and aunts of the grand-
parents, other than the full and consanguine paternal uncles of
the futher’s father who are Residuaries.

(6) The descendants h. 1. s. of all the paternal and mater-
nal uncles and aunts of the grandparents, other than sons
bh.1. .s. of the full and consanguine paternal uncles of the father’s
father (they being Residuaries), the nearer excluding the more
remote.

(7) Remoter uncles and aunts and their descendants in
like manner and order.

(2) Of the above groups each in turn must be exhausted
before any member of the next group can succeed.
Ductrine of Abu Yusuf-—Tho only diffcrence between tho two disciples as Tegards
succession of the Distant Kindred of the fourth class is a8 to tho allotment of shares
among the descondants, Sec sece. 66 below.

64. Uncles and aunts.—To distribute the estate among
the uncles and aunts of the deceased, proceed as follows : —

(1) First, assign 2/3 to the paternal side, that is, to
paternal uncles and aunts, even if there be only one such,

and 1/3 to the maternal side, that is, to maternal uncles and
aunts, even if there be only one such.
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(2) Neat, divide the portion assigned to the paternal
side, that is, 2/3 of the estate, among
(a) full paternal aunts in equal shares; failing
them, among
(b) consanguine paternal aunts in equal shares;
and, failing them, among
(c) uterine paternal uncles and aunts, according
to the rule of the double share to the male.
(8) ZLastly, divide the portion assigned to the maternal
side, that is 1/3 of the estate, among
(a) full maternal uncles and aunts; failing them
among
(b) consanguine maternal uncles and aunts; and,
failing them, among
(c) uterine maternal uncles and aunts, according
to the rule, in each case, of the double share,
to the male.

(4) If there be no uncle or aunt on the paternal side,
the maternal side will take the whole. Similarly, il there be
no uncle or aunt on the maternal side, the paternal side will
take the whole.

Sir. 55, 56.

Noto that no claimant on the paternal side excludes any claimant on the maternal
side, and no claimant on the maternal side excludes any clammant on the patornal side.

Noto particularly that full putornal uncles and consanguine paternal uncles aro
Residuaries. Hence wo are not concerned with them here.

Doctrine of Abu Yusuf-—Thore is no diffierence botween the two disciples as regards
the succession of uncles and aunts.

Lilustrations.
@ 23 Bttt a0s=op

(oxcluded by full
paternal aunt)

/3.1/3=2/9
ABALS 19

Full maternal uncle. ..
1/3 { Full maternal aunt_ ..

Cons, malernal uncle. T (excluded by full
matornal uncle
and aunt)

Cons. paternal aunt .. .. .. .. 23

&) 23 |G e L " (excluded by cons.
paternal aunt).
13 Fullmaternalavnt .. .. .. .. 13
Ut.paternaluncle .. ..  ..2/3x2[3=:40
© 2 | gy e . L Ui axasaa)

13 | Fullmaternaluncle .. .. ..2/3x1/3=2/9
\Fulimaternataunt . 1AX13=1

S. 64
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Ss. Note.- The result would be the same if the deccused left a uferine maternal uncle
64, 65 and aunt instead of # full maternal uncle and aunt.
(d) 2/3 Ut paternalaunt .. . . 2/3=6/9
13 | Gonn maternal uncle . 2/3X1/3=2/9
Cons. maternal awnt .. .. .. 1/3x1/3=1/9

Rulis of sucecssion.—Tho present rection 18 based upon the follow g rules :—

(1) X thero aro cluiments on tho paternal side, together with cluimants on the
matornal side, the former will take colloctively 2/3, and the ltter 1/3,
and each side will then duade its own collective share according to the
rule of the double share to the male.

(2) Among clamnants on the same side, those of the full blood aro preferred to
thaso of the half blood, and consangume relations are preferred to uterine
relations.

Order of pronity.- The uncles and aunts way belong to the paternal side or they
may belong to the maternal side. The two sides inkert together, and no claimant on
either sde ecludes any ¢l

nt on the other side. The order of succession among
the uncles and nunts of the deceased 1 explamed in the Tablo on p. 74 below.

65. Descendants of uncles and aunts.- If there are no
uncles or aunts of the deceased, the estate will devolve upon
the descendants of uncles and aunts, other than sons low
low soever of full paternal uncles and consanguine paternal
uncles who are residuaries. To distribute the estate among
these relations, proceed as follows [Sir, 56-58] :—

(1) First, assign 2/3 to the paternal side, that is, to des-
cendants of paternal uncles and aunts, even if there be only
one such, and 1/3 to the maternal side, that is, to descendants
of maternal uncles and aunts, even if there be only one such.

(2) Neaf, divide the portion assigned to the paternal
side, that is, 2/3 of the estate, among-—

(a) full paternal uncles’ daughters; failing them,
Dﬂ]()l\g

(b) full paternal aunts’ children ; failing them, among

(c) consanguine paternal uncle’s daughters ; failing
them, among

(d) consanguine paternal aunt’s children ; and failing
them, among
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(e) children of uterine paternal uncles and aunts,

the division among the members of each of the five groups
above to be made as among Distant Kindred of the first class
{sec scc. 58].

Note that (a) excludes (b), the reason being that (a) aro children of residuaries (full
paternal uncles), whilo (b) are children of distant hindred (full paternal aunts).

Note also that a full paternal uncle's son and a consanguino paternal uncle’s so
aro remduaries ; hence they do not find any place i tho abovo list.

(3) Lastly, divide the portion assigned to the maternal
side, that is, 1/3 of the estate amons—

(a) children of {ull maternal uncles and aunts;
failing them, among

(b) children of consanguine maternal uncles and
aunts ; failing them, among

(¢) children of uterine maternal uncles and aunts,

the division among the members of each of the three groups
above to he made as among Distant Kindred of the first class
[see sec. 58].

(4) If there be no children of paternal uncles and
aunts, the children of maternal uncles and aunts will take the
whole. Similarly, if there be no children of maternal uncles
and aunts, the children of paternal uncles and aunts will take
the whole.

(5) If there be no children cither of paternal uncles and
aunts or of maternal uncles and aunts, the estate will be divided
among their grandchildren on the same principle. Failing
grandchildren, 1t will be divided among remoter descendants,
the nearer degree excluding the more remote.

The order of succession on cach side is based on cortain rules which are set forth
below i diately after the

Doclrine of Abu Yusuf.—The only difference between tho two disciples as to the
succession of doscendants of uncles and aunts is that, according to Abu Yusuf, the
portion assigned to each side is to be divided among the claimants per capita according
to the rule of the double share to the male,

S.65
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IUustrations.
(a) The claimants are those indicated in tho lowest line of the following diagram :—
Full pat. uncle (A) Full pat. uncle (B)
son (S1) daughter (D1)
daughter daughtor
daughter (D2) son (S2)

Tero tho first linc in which tho sex of the ancestors differs is tho sccond lno of
descent.  Therefore 81 takes 2/3, and D1 takes 1/3. Therefore, the sharo of D2 is 2/3
and that of §2 is 1/3.

According to Abu Yusuf, 12 I cing a female will take 1/3, and S2 boing a male will
take 2/3.
(b) Supposo the surviving relatives to Le as shown in the last lino of the following
diagram :—
Full pat. uncle (A) Full pat. unclo (B)  Full pat. aunt (C)
|

son . son daughter
| |

1
son daughter son

daughter (D) son (‘sx) dmlghu[r (D2)  daughter (D3)
Here all the descendants are equal 1a degree ; and they are also the same in blood,
that 15, they aro all descendants of uncles and aunta of the full blood. But DI 15 a child
of a residunry (full paternal uncle's son’s son), while 81, D2, und D3 aro children of
distant kindred. Thereforo D1 excludos 81, D2, and D3, and she wall take tho wholo
estate [seo below  Rules of Succession ).

Suppose now that the surviving relations are 81, D2, and D3. In that caso tho
distribution will bo as follows :—

Here the seves duffer first in the first Line.  As B has two claimants descended from
him, he will count as two males or four females.  C, having only one claimant descended
from her, wall count as one female.  The estate wall therefore be divided into five parts
of which B will tuke 4/5 and €' 1/5.

B's share 4/5 will be divided among his two descendants 81 and D2 according to
the rulo of the doublo portion to the male, so that S1 will take 2/3  4/6=8]15, and D2
will take 1/3x4/5=4/15. C's share 1/5 will descend to D3, Honce—

§1=8/15; D 2=4/15; and D 3=1/5=3/15.

[According to Abu Yusuf, the shares will bo 1/2, 1/4 and 1/4 respectivoly.]

Rules of among d d ~To distribute the estate among
descendants of uncles and aunts, apply the following rules in the order in which they are
given below :—

Rule (1). - The nearer degree excludes the more remote.

Rule (2).—Tf both the paternal and maternal sides are represented, two-thirds are
assigued to the paternal side and one-third to the maternal side.
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Rule (3).—Among clumants on the same sude, those of the whole blood are proferred
to those of the half blood, and consanguine relations are preferred to uterine relations.
(This rulo applies bothto the paternal and maternal sides, and 1t 1s to bo applicd
separately to cach side.]

Rule (4).—Among claimants on the paternal side, the children of rewiduaries are
preferred to thoso of distant kindred. [Thus a full paternal uncle is a residuary s his
dnughters, therofore, would bo tho childien of a rosiduary, and they would be preferred
to the daughters of a full patornal aunt who iv a distant kmswoman, Similrly, a
<consangmine paternal uncle 18 a rosiduary ; s daughters thorofore would be daughters
ot a residuary, and they would be preferred to tho daughters of a consangumo paternal
aunt. Agawn, a full paternal uncle’s son 1s a restduary , his daughters therefore would be
children of a residuary, and they would be preterred to the daughters of a full paternal
uncle's davghtor. Upon the same prneiple the daughters of 4 consangumo  paterual
uncle’s son would be preforred to the danghicrs of consangumo paternal unclo’s
daughter. This rulo cannot apply o relations on the maternal side, becuuse none
of the maternal uncles is » residuary. |

Rule (5).—After ascertammng which of the relations are entitled to succeed, tho
portion assigned to tho paternal sido is to bo distributed among the members of that
sido as among Distant Kindrod of the first class [+, 8] Tho portion assigned to the
matornal side is also to ho distributed according to the swne principlo [s. 68].

The wholo of scc. 6518 based un tho abovo rules.

Order of prionity among descondants,—Tho doscendants of uneles and aunts may
‘belong to the paternal sido or thoy may belong to the maternal side. The two sides
dnherit together, and no claimant on either sido exeludes any claimant on the other side.
The Tablo given on the noxt page shows at a glance all unclos and nunts of tho deceasod
and therr descendants up to the third generation.

66. Other Distant Kindred of the fourth class.—If there
are no descendants of uncles and aunts, the estate will devolve
upon other Distant Kindred of the fourth class in the order
of succession given in sec. 63 above, the distribution among
higher uncles and aunts being governed by the principles
stated in sec. 64, and that among their descendants by those
stated in sec. 65 [Sir. 58].

E.—8uccessors unrelated in blood.

67. Successor by contract.—In default of Sharers, Resi-
duaries, and Distant Kindred, the inheritance devolves upon
the * Successor by contract,” that is, a person who derives
his right of succession under a contract with the deceased in
consideration of an undertaking given by him to pay any-fine
or ransom to which the deceased may become liable, .

Sir. 13; Hodaysa, p. 517. The right of inheritance by reason of Wala dealt with
in this section is taken away by the Slavery Act, 1843. - .

Ss.
65-67
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HANAFI LAW OF INHERITANCE, 75

68. Acknowledged kinsman.—Next in succession is the
“ Acknowledged Kinsman,” that is, a person of unknown
descent in whose favour the deceased has made an  acknowledg-
ment of kinship, not through himself, but through another.

Such an acknowledgment confers upon the * Acknow-
ledged Kinsman” the right of succession to the property
of the deceased, subject to bequests to the extent of the
bequeathable third, but it does not invest the acknowledgee
with all the rights of an actual kiusman.

8ir. 13. Tho kinship acknowledged must e kinslip through  another, that 1, through
the deceased’s father or hix grandiather. Thus, & person may ichnowledgo another
to be his brother, for that 1s kinship theough tho futher (m). But ho may not acknowledgo
another to be his son, for that s kinship through himself. Tho acknowledgment, by the
decoased of & porson as his son or daughtor stands upon a different footing altogother
and 1t is doalt with n the chapler on  Patentage.”

69. Universal legatee.—The next successor is the “Uni-
versal Legatee,” that is, a person to whom the deceased has left
the whole of his property by will.

S 13, 1t is to bo noted that the prohibition against boqueathing more than ono
hird of the nob assets oxists only for the benefit of tho heirs.  Hencon boquost of the whole
will tako effoct 1f the deceased hus loft no known hoir (n).

70. Escheat—On failure of all the heirs and successors
above enumerated, the property of a deceased Sunni Maho-
medan escheats to the Crown.

Sir. 13. The rulo of puro Mahomedan law 1n this respect 18 different, for, according
to that rulo the property does not devolvo upon G by way of whenitance as
altimns heres, but falls into the baut-nl-mal (pubhc trewsury) for the benefit of Musalmans.

F.—Miscellaneous.

71. Step-children.—Step-children do not inherit from step-
parents, nor do step-parents inherit {from step-children.

See M: ht d of inheril No. xxi.

72. Bastard—An illegitimate child is considered to be
the child of its mother only, and as such it inherits from its
mother and her relations, and they inherit from such child (o).

Law Lectures, 187: . 92-03. . 19,
(("3 ml ;lhollwdm h& o Inheritance. (o) Tll;olv Law Lectures, 1873, p. 123,
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Illustration.

[A Mahomedan female of the Sunni sect dics leaving a husband and an illegitimate
son of her sistor. The husband will take 1/2 and tho sister’s son, though illogitimato
will take the other 1/2 as o distant kinsman, bewng relatod to the decoased though his
mother : Bafatun v. Bularts Khanum (1903) 30 Cal. 683.]

An illegitimate child does not inherit from its putative father or his relations, nor
do they nhent from such child.

73. Missing persons.—When the question is whether a
Mahomedan is alive or dead, and it is proved that he has
not been heard of for seven years by those who would naturally
have heard of him if he had been alive, the burden of proving
that he is alive is on the person who affirms it.

Under the Hanafi law, a missing person is to bo regarded as alve ill the lapso of
ninety yoars from tho dato of his birth  But it has been held by o Full Beneh of the
Alluhabad High Court that this rule is only a rule of evidence, and not ono of succession,
and it must be tuken as sup by the p of the Indian Evidenco
Act (p). Tho prosont scction reproduces, with some verbal alterations, the provisions
of 5. 108 of the Evidenco Act.

@) Mazhar Al v. Buih Sigh (1884) 7 v. Mooln Ab-lul (1905) 83 Cal, 173, 178
Mulmu v, Abul ll’aAhul oty 42 AII 82 1. A, 177,
Jagim.
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CHAPTER VIII.

SH1AH LAW oF INHERITANCE.

(Preliminary note.~-The most authontative toxt-book of the Shinh law is
Sharaya-ul-Islam (g), tho whole of which has heen translated into Fronch by M. Querry
under tho titlo Droit Musalmun. Tho So ond part of Baillio’s Digost of Mahomedan
Law, with tho oxcoption of the last boot, 1s composcd, as the author *ells us m the
Introduction (p. xx11) of translat nn< from Shoraya-ul-Islam.)

74. Division of heirs.— The Shiahs divide heirs into two
groups, namely, (1) heirs by consanguinity, that is, blood
relations, and (2) heirs by marriage, that is husband and wife.

75. Three classes of heirs by consanguinity—(Z) Heirs
by consanguinity are divided into three classes, and each class
is sub-divided into two sections. These classes are respect-
ively composed as follows :—

I. (i) Parents;
(ii) children and other lineal descendants h. L. s.

II. (i) Grandparents h. h. s. (true as well as false);
(ii) brothers and sisters and their descendants
h.ls.

III. (i) Paternal, and (ii) maternal, uncles and aunt.
of the deceased, and of his parentsand
gimndparents h. h. s, and their descendants

.Ls.

(2) Of these three classes of heirs, the first excludes
the second from inheritance, and the second excludes the
third. But the heirs of the two sections of each class succeed
together, the nearer degree in each section excluding the more
remote in that section [Baillie, Part II, 276, 280, 285].

As to the distribution of estate among the heirs, seo s. 83 ef seq.

Ali Ehan v. Allaf Hasan Khan (1802) mad Ibrahim (1925) 47 All. 823, 8t
@ 4oy 'Ab, 420, 450 Ariz Bano v. Mrlham, I 828, 829, (40 pe-

Ss.
4,75
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Tlustrations.
[(s) A Shish Mah dan dies leaving a daughter’s son, a father’s mother, and
a full brother.

By Hanafi law the father’s mother as & sharer will take 1/6, and tho full brother as
a rosiduary will take 5/6; the daughter’s son, being a distant kinsman, will be catirely
excluded from nheritance.

By Shiah law the daughter’s son, being an heir of tho first class, will succeed to
the whole inheritanco in preference to the father’s mother and the full brother, both of
whom belong to the second class of heirs.

(b) A Shish Mahomedan dics leaving a brother’s daughter and a full j aternal uncle.

By Hanafi law the full paternal uncle, bemng a residuary, will take the whole
property to tho exclusion of the brother's daughter who s a distant kinswoman.

By Shish law the brother’s daughter, being an heir of tho sccond class, will succced
in preference to thoe full paternal uncle who belongs to the third class of heirs.

(¢) A Shish Mahomedan dics leaving a full paternal uncle’s son and a mother’s
father.

By Hanafi law the full paternal unele’s son, being a residuary, will suceced to the
whole estato to the entire oxclusion of the mother’s futher who is a distant hinsman.

By Shiah luw the mother’s tather, being an heir of the second class, will suceeed in
proference to the full paternal uncle’s son who belongs to the third class of heirs.

(d) A Shish Mahomedan dies leaving (1) o father, (2) a mother, (3) a daughter.
(4) & son's son, (5) & brother, and (6) u paternal uncle. Which of these relations ure
entitled to suceeed ?

Hero the first four relations belong to the first class of heirs, tho fifth belongs to the
second class, and the sinth belongs to the third cluss.  The fifth and sixth are therefore
excluded from wnheritance.  The futher and mother belong to the first section of Class
T, and they are both equal in degree.  The daughter and son’s son belong 1o the sccond
seetion, and of these two the daughter, bemng nearer in degree, excludes the son's son,
The only person therctore entutled to snhent are the father, the mother, and the
daughter.

(e) The surviving relations are (1) a grandfather, (2) a grandmother, (3) a great
grandfather, (4) a brother, and (3) & brother's son. Hero il the relations belong to the
second class of heirs, the first three belonging to tho first section of that class, and the
last two to the socond section. The grandfather and grandmother exclude the great
grandfather by reason of the rule that the nearer mn each scction excludes the more
remoto.  For the same reason the brother excludes the brother’s son.  The only persons
theroforo entitled to inhemt are the grandfathor, the grandmothor and the
brother.]

Note that parents do not exclude children, but inhenit with them. If there be no
children, parents mherit with grandehildren.  Similarly, 1 tho sccond elass, brothers
and sisters do not exclude grandparents, but inherit with thom. If there bo no brothers
or sisters, the grandparents inherit with the children of brothers and sisters. In the
same way in tho third class paternal uncles and aunts do not exclude maternal uncles
and aunts, but inhenit with them, v
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The above ill i ify the f istinction between the Sunni
and the Shiah Law of Inhvmumce Under tho Sunni law, distant kindred are postponed
to sharers and residuarios (s. 54) ; under tho Shiah law, they inherit with them, The
Sunnis prefer agnates to cognates ; the Shiahs prefer tho nearest kinsman, whether they
bo agnates or cognates. In fact, the Shiah law does not recognizo any scparato class of
hoirs corresponding to the * distant kindred ” of Sunni law.  All heirs under the Shish
law aro either sharers or rosiduarios (s. 77).

76. Husband and wife—The husband or wife is never
excluded from succession, but inherits together with the nearest
heirs by consanguinity, the hushand taking 1/4 or 1/2, and the
wife taking 1/8 or 1[4 under the conditions mentioned in the
Table of Sharers oa puage 81 below.

As to the disability ot a childli+s widow to succeed to her hushand’s immovablo
property, sce. x. 99 below.

77. Table of Sharers—Shiah Law.- (/) For the purpose
of determining the shares of heirs, the Shiahs divide heirs into
two classes, namely, Sharers and Residuaries. There is no
separate class of heirs corresponding to the *“ Distant Kindred »
of Sunni law.

(2) The Sharers are nine in number. The Table on page
81 gives a list of Sharers together with the shares assigned to
them in Shiah law.

(3) The descendants h. 1. s. of Sharers are also Sharers.

Of the nine sharers mentioned in the Table, the first two are heirs by afimty. The
next three belong to the first class of heirs by consangumity [s. 75), and the remaining
four belong to tho socond class. Theroe aro no sharors in the third class of hoirs.

Noto that tho true grandfather h. h. s., tho true grandmother h. h. s., and tho son's
daughter h. 1. s, who aro sharers according to Sunni law, aro not sharors, but
rosiduarics, according to Shiah law.

It is very important to note that the descondants of sharers aro also sharers. This
rofers, of course, to the descendants of the (1) daughtor, (2) uterine brother, (3) uterine
sister, (4) full sister, and (5) consanguine sistor. It doos not refer to the descondants,
if thoy can bo called doscendants at all, of the husband, wifo, father or mother. The
Shiah jurists are not d with tho d d of theso four rolati

78. Residuaries.—(Z) All heirs other than Sharers are
Residuaries.

(2) The descendants h. 1. s. of Residuaries are also
Residuaries.

Ss.
75-18



Ss.
78-80

80 MAHOMEDAN LAW.

Thus sons, brothers, uncles and aunts,are all residuaries. Their descendants,
thorefore, are alto residuaries. For example, a son’s daughter, being a descendant of
a residuary (son), is also a residuary.

0( the nino shares montloned in tho Table of Sharers, there are four who inherit

harers, and i These are tho (1) father, (2) daughter,
(3) full sister, and (4) consanguino sister.  As to the last threo, it is to be observed that
whero any one of them would bave, if living, inherited as a sharer, her descendants would
inhenit as sharers, and if sho would have inherited as a residuary, her descendants would
inherst as rosidunries (sec. 82).

79. Distribution of property.—(Z) If the deccased left
only one heir, the whole property would devolve upon that
heir, except in the case of a wife. If the only heir be a wife
she is entitled to no more than her Koranic share (one-fourth)
and the residue (three-fourths) escheats to the Crown.

Buallie, Part 1T, 262. The reason of the exception in the case of a wifc is that sho
is not ontitled to the surplus by Refurn, not even if thero be no other heir. If she is
the sole heir, sho takes 1/4, and tho surplus passes to the lmam, now tho Crown. Mr.
Amcer AlL1s of opunon that there bomng no machinery now to tuke charge of tho Imam’s
share, the surplus should pass to the wife [Ameer Ali, Vol. 1L p. 148, £. n. (3)].

1f tho only heir bo a sharer, e.g., & husband, he takes his Koranic share (ono-half)
a8 a sharer, and the rosiduo by Return.  1f the only heir be a residuary, e.g., a brother,
he takes tho wholo estate as a residuary.  As to Sunni law, sce 8. 53,

(2) If the deceased left two or more heirs, the first step
in the distribution of the estate is to assign his or her share to
the husband or wife. The next step is to ascertain which
of the surviving relations are entitled to succeed, and this is
to be done with the help of the rules laid down in sec. 75. The
estate (minus the share of the husband or wife, if any) is then
to be divided among those entitled to succeed according to
the rules of distribution applicable to the class to which they
belong (ss. 83-97).

Noto that the husband or wife, as the case may bo, is always entitled to succoed
whatever be tho class to which tho other claimants belong. The husband and wife
always inherit as sharers, their shares being respoctively 1/4 and 1/8 when there is a
hneal descendant, and 1/2 and 1/4 when thore is no lineal descondant. Since there
aro no lineal descondants either in the second or third class of heirs, it follows that when
the husband or wifo succoeds with the heirs of the second or third class, he or she takes
hus or her full sharo, that is, tho husband takes 1/2, and the wife takes L.

80. Principle of representation—The cardinal prmclple
u.nderlymg the rules of the Shiah law of inheritance is the
pr f According to that principle the
descendants of a deceased son represent the son, and take the
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81

TABLE OF SHARERS—SHIAH LAW [Sec. 77.]

(Budlie, Part 11, 271276, 381.)

Normal sharo
Share as varied by
Sharers. of two | Conditions under which tho |  special circum-
of one | or more are is inhented, stancos,
collee-
tively.
1. Husband..| 14 <o |When ther - s a lineal doseen-|' /2 when no such
Lant. descendant,
2. Wifo 18 18 When theee 15 a lineal descon-|1/4 when no such
' dant. doscendant.
3. Father (r) 1/6 When thero 13 a lineal  descen-|[Lf there o no lincal
dant. descendant, tho
futher inhenits as
a rosiduary. |
|
4. Mother 1,6 '(n) When there 18 a ineal des-[1/3 in other casos.
cendant : or
iib) when theie are two  orf
more full or  consanguine|
brothers, or one such bro-|
ther and two such msters,
or four such siters, with
I the father
5. Daughter.. 2 2/3  |When noson, [With the son sho
tahes us o resi-
duary.]
6. Utorino|
brother{ 1/6 1/3 {When no parent, or lineal des-

7 or sister] cendant [seo s. 75).

8. Full sister 12 2/3 {Whon no parent, or hneal des-|[Tho fall sster tukes
cendant, or full brother, or| as a rosiduary
father’s father [see ss. 75, 8] with the full

brother and also
with tho father's
father : soc u. 88.]
9. Consan 1/2 2/3 |When no paront, or lincal dos-[[The consanguine
guine sis-| condant, or full brother or| sister takes as &
ter. sistor, or consanguine brother| residuary with the
or father’s father [sco ss. 76, consanguine bro-
48] ther and also with
the fathor'sfather:

seo 8. 88.]

Note—The descendants h. L. s. of sharers are also sharers [8. 77.]

(r) As to the father's extra rights as Sharer, sce ss. 05 and 07.

S. 80
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portion which he, if living, would have taken. Similarly,
the descendants of a deceased daughter represent the daughter,
and take the portion which she, if living, would have taken.
The same is the case with the descendants of a deceased brother,
a deceased sister, a deceased uncle, and a deceased aunt (s).

The principle of representation is not confined in its
operation to descendants only. It applies in the ascending
as well as in the descending line. Thus great-grandparents
take the portion which the grandparents, if living, would
have taken ; and the father’s uncles and aunts take the portion
which the deceased’s uncles and aunts, if living, would have
taken.

The application of this principle is shown in ss. 83, 85, 87, 88, 91 and 92.

First paragraph.—This docs not mean that grandsons by u prodeceascd son inherit
with sons or that ! by a p ighter iuhent with daughters.
Grandchildron succeed only in default of children : sce s. 83 below.

81. Stirpital succession—Succession among descendants
in each of the three clusses of heirs (s. 75) is per stirpes, and
not per capita (1)

This is ropoating in other words tho principle of representation described 1 tho
last soction. Thus supposo a Shiah dios leaving two grandsons GS1 and GS2 by a pre-
doceased son A and a grandson GY3 by another predeceased son B, as shown in tho
following diagram :—

Dm'«ued.

4 4
|

(JSI (1/4) (IS2I(II4) as3(1/2)

By Shiah law tko cstate is to be notionally divided first among the two sons 4 and
B, so that each takes 1/2. A’s sharo 1/2 descends to his two sons GS1 and GS2, cach
taking 1/4. B's share 1/2 passes to his son GS3. The division, in other words, is
according to tho.glocks, and not according to the claimants. By Sunni law (81, GS2
and GS3 tako per capila, that is, each takes 1/3 without reference to the shares which
their respective fathors, if living, would have taken. Under the Shiah law 4’s two sons
represent A and stand in his place, and B’s son represents B and stands in his place. Under
the Sunni law there is no such represontation (s. 42).

The above is an oxample of succession per stirpes among the descendants of sons.
The descendants of daughters, brothers, sisters, uncles, aunts, granduncles and grand-
aunts also succeed per stirpes : soo ss. 83, 87, 91 and 92.

() Aga Sheralli v. Bai Kulsum (1908) 32 Bom., l (1) Aga Sheralli v. Bai Kulsum (1908) 82 Bom.
540, 547, 548, 558, 540,
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82. 8 ion among d dants —The descendants of
a person who, if living, would have taken as a Sharer, succeed
as Sharers. The descendants of a person who, if living, would
have taken as a Residuary, succeed as Residuaries.

This follows nccessarily from the principle of representation described in s, 80.

Thus supposo a Shiah dies leaving a full brother’s daughter and a uterine brother's son
as shown in the following dingram :—-

1
Full brother Uterin brother
\
Daughtor (3/6). Son (1/6).

The uterine brother, had he ruevived, woull have tahen as o sharer his Koramo
share 1/6 [see Table of Sh., No. b} The fuil brother, had he survived, would have taken
3/6 as a restduary.  The aterme brothe,'s son, bemg, the descendant of a sharer, will
guceeed a3 a sharer, and represenfing as be does s father, take Ins father’s share 1/6.
The full brother's daughter, heng the descendant of a residnary, will sueceed ulso as a
residunry, and represcuting as she does her father, take her father’s portion 5/6. Under
the Sunni law, both a full brother's daughter and a uterme brother's son are distant
kindred of tho third class.  According to Muhammad, the former would take 5,6, and the
latter 1/6 exactly as i Nhinh Taw [sco s According to Abu Yusuf, the former
entirely excludes tho latber [seo notes to s. 61, * Doctimoe of Abu Yusuf.”].

Having deseribed tho mode of distnibution 1 s, 79, and having explamed the
puneiple of representation m s, 80, and its two corollaries 1n ss. 81 and 82, we proceed
to enumerate the spectal rules by which suceession i cach of the three dassos of heirs
mentioned 1n s, 75 is governed.

Distribution among Heirs of the First Class.

3. Rules of succession among heirs of the first class.—~
The persons who are first entitled to succeed to the estate of a
deceased Shiah Mahomedan are the heirs of the first class
along twith the husband or wife, if any [s. 79 (2)]. The first
class of heirs compriscs parents, children, grandchildren,
and remoter lineal descendants of the deceased. The parents
inherit together with children, and, failing children, with
grandchildren, and, failing grandchildren, with remoter lineal
descendants of the deceased, the nearer excluding the more
remote [s. 75]. Succession in this class is governed by the
following rules : —

(1) Father—The father takes } as a Sharer if there is
a lineal descendant ; as a residuary, if there be no lineal des-
cendant [see Tab. of Sh., No. 3].

(2) Mother—The mother is always a Sharer, and her
share is 1/6 or 1/3 [see Tab. of Sh., No. 4].
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(3) Son.—The son always takes as a Residuary.

(4) Daughter—The daughter inherits as a Sharer, unless
there is a son in which case he takes as a Reslduaty with
him according to the rule of the double share to the male
[see Tab. of Sh., No. 5].

(5) Grandchildren.—On failure of children, the grand-
children stand in the place of their respective parents,
and they inherit according to the principle of representation
described in ss. 80, 81, and 82, that is to say—

(i) the children of each son take the portion which
their father, if living, would have taken as a
Residuary, and divide it among them
according to the rule of the double share to the
male ;

(ii) the children of each daughter take the portion
which their mother, if living, would have taken
either as a Sharer or as a Residuary and divide
it among them also according to the rule of the
double share to the male.

(6) Remoter lincal descendants.—Succession among
remoter lineal descendants is governed by the same principle
of representation, that is to say, great-grand children take
the portion which their respective parents, if living, would
have taken, and divide it among them according to the rule
of the double share to the male, and great-great-grand children
take the portion which their respective parents, if living.
would have taken, and divide it among them also according
to the same rule.

Buallie, Part 11, 276279,
Mode of distribution among husband or wife and heirs of the first class :—

first, assign his or her share to the husband or wifo [sco Tab. of Sh., Nos. 1-2];

next, asmign their shares to such of the claimants as can inherit as sharers only;

next, divide tho residuo, if any, among tho residuaries ;

lastly, if thero be no residuary, and the sum total of the shares is less than unity,

apply the Doctrine of Return as stated in ss. 93 to 96; and if the sum total
exceeds unity, proceed as stated in s. 97.

Ilustrations.
(a) Husband . . . . .. 1/2 (as sharer)
Mother . . . . .. 1/3 (as sharer)
Father . . .+ 1/6 (as residuary)

Note.—Under the Snnm hw, the mot}wf takes 1/3x1/2=1/6, and the father 1/3
as a residuary [soe Tab. of Sh., Sunni law, No. 5.
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(b) Wife ceeewe .. .. 1/1 (assharer)
Mother o e ee .o .. 13 (nssharer)
Father . PPN . .. 5/12(as ronduary)

Note.—Under the Sunni law, the mother takes 1/3x3/4=1/4, and the father 1/2
as a residuary [sco Tab. of Sh., Sunni law, No. 5].

(c) Father . . . . .. 1/6 (as sharer)
Mother . . . . .. 1/6 (us sharer)
Son . s -+ 23 (as residuary)

Note.—If instoad of a son, there was o son’s daughter, sho would have taken 2/3 as
reprosenting her father.

) Father e .. .. 1/6 (as sharer, becauso there
aro daughtors)
Mother . . .- . .. 1/6 (assharer)
2 daughters . .. 2/3 (as sharers)
Note. The shares would be the samo if we d ’ sons or
daughters for daughters.
(e) A Shiah dies leaving a d GS1 and a daugl QD1 by a pre-
deceasod son .1, a granddaughter (D2 by another pmleoowl son B, a
dson GS2 and a GD3 by a prod ghter X, and
a grandson (/83 by another predeccased daughter Y, as shown m the follow-
ing diagram :—
I)cu]aaed.
[ |
A4 (2/6) B (2/6) 4 (1/6) (Y(l/(i)

Q81 (2/9)  ODL(1/9) GD2 (2/6) GN2 (1]9) alm (1/18) as:|; (1/6)

Here the two daughters X and Y, if living, would havo taken as residuaries with
the two sons 4 and B according to the rule of the double share to the male, so that 4
and B would each have taken 2/6, and X and ¥ would each have taken 1/6.

A’s share 2/6 will pass to his son and daughter according to tho rule of the double
share to the male, so that GS1 will tako 2/3 X 2/6=2/9, and GD1 will tako 1/3x2/6-=1/9.

B’s share 2/6 will pass to his daughter GD2.

X’s share 1/6 will be divided between her son and her daughtor according to the rule
of the double share to the male, so that G2 will tuke 2/3x1/6.=1/9, and GD3 will
take 1/3x1/6=1/18.

Y's share 1/6 will pass to her son GS3.

The shares will thus be 2/9+1/0+2/64-1/9+1/18+1/6=1.

According to the Hanafi law GS1, @D1 and GD2 aro residuarios, and they exclude
G682, GD3, and GS3 who are d. k. GS1 will take 1/2, and GD1 and GD2 will each take 1/4,

If in the case put above, the deceased loft also a wife, the wife will first tako her
share 1/8, and the remaining 7/8 will be divided among the six grandchildren in the same
proportions.

S.83
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Distribution among Heirs of the Second Class.

Ss. 84. Rules of succession among heirs of the second class—

84,85 Tf there are no heirs of the first class, the cstate (minus the
share of the husbund or wife, if any) devolves upon the heirs
of the second class. The second class of heirs comprises
grandparents h. h. s. and brothers and sisters and their
descendants h. L s. [s. 75]. The rules of succession among the
heirs of this class are different according as the surviving
relations are- -

(1) grandparents h. h. s., without brothers or sisters
or their descendants ;

(2) brothers and sisters or their descendants, without
grandparents or remoter ancestors ;

(3) grandparents h. h. s., with brothers and sisters or
their descendants.

The first ease 18 dealt with n s. 85, The sccond case is dealt wath i ss. 86 and 87.
The thud case 18 donlt with mn s, 88.

85. Grandparents h. h. s., without brothers or sisters or
their descendants. If there are no brothers or sisters, or
descendants of brothers or sisters, the estate (menus the share
of the husband or wife, if any) is to be distributed among
grandparents according to the following rules :—

v/ (1) If the deccased left all his four grandparents
surviving, the paternal grandparents take two-thirds, and
divide it between them according to the rule of the double share
to the male, and the maternal grandparents take }, and divide
it equally between them, as shown below :—

o { Father's futher foo 2/3x2/3=4/9 8/18
i {Futhur'smothcr . 1/3x2/3-2/9.-4/18
1jp[Mothersfuther ... 1[2x1/8 -1/6=3/18

Mother's mother .. .. .. 1/2x1/3=1/6=3/18

(2) TIf there is only one grandparent on the paternal
side, he or she takes the entire %..Similarly, if there is only
one grandparent on the maternal side, he ‘or she takes the
entire §, as shown below :— .

(W) Fathee'sfather .. .. .. .. 23 Y

Mother's father o .
Mother’s mother - } 1/3 (each taking 1/6)
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(b) Father’s father' | 2 | 2/3%2/3=4/9
Father’s mother o o T l1/3%x2[3==2/0 -
Mother’s mother 13 30

(c) Father's father e e e o2
Mother’s mother 13

(3) If there are no grandparents, the property will
devolve according to the same rules upon remoter ances-
tors of the deceased, the nearer excluding the more remote!

Baillie, Part 1I, 281, 283.

\~86. Brothers and sisters, without any ancestor.—If the
deceased left no ancestors, but brothers and sisters of
various kinds, the estate (msnus the share of the husband or
wife, if any) will be distributed among them according to the
same rules as those in Hanafi law. The said rules arc as
follows :—

(i) Brothers and sisters of the full blood exclude consanguine brothers and sistors.

(ii) Uterine brothers und sisters aro not excluded by brothers or sistors exthor full
or consanguine, but they inherit with them, their sharo being 1/3 or 1/6 according to
their number [seo Tab. of $h., Nos. 6 and 7).

(i) Full brothers take as Residuaries, so do consanguino brothers. |

(iv) Fullsisters take as sharers [see Tab. of Sh., No. 8], unless thero bo a full brother
1 which caso they tuke as Residuarics with him according to the rule of the double’
sharo to the male. Consanguine sistors also take as sharers [sco Tab. of Sh., No. 9]
unless thero be a consanguine brother with thom in which case they tukoe as Residuarios
with him according to the same rulo.

Baillic, Part 1L, 280.

Ilustrations.

Note.—The shares of the soveral heirs in the following 1illustrations are the same
both in Sunni and Shiah law. Tho illustrations are given to familianzo the student
with combinations of heirs that ar¢ common in Shiah law :—

(8) Husband .. .. .. .. .. .. 1/2 (asshater)'”
Full (or cons.) sster .. .. .. .. .. 12 (as sharer)

(b) Wife I .. .. 1/4 (assharor)
Full brother .. .. ©. .. 3[4 (as rosiduary)

(@ Husband .. .. .. . . .. U2 (assharer)
Fullbrother .. .. .. .. 2[@x(L2)= 13 duasi
Fulsisr .. .. .. .. 1Bx(1[2)= 1/6}(‘“‘" uaies)

(&) Wie v e e 4o ev .. 1/4 (assharer)’
Ut.brother .. .. .. .. .. .. 1/6 (assharer)
Cona. Brother e e 2BX(INY=T518

Cons. sister .. .. .. .. llax(-,m,_-,m}(ure-idu..ﬁ..)

Ss.
85, 8(
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87. Descendants of brothers and sisters, without any
ancestor.—If there are no brothers or sisters of any kind,
and no ancestors, but there are children of brothers and sisters,
the estate (minus the share of the husband or wife, if any)
will devolve upon them according to the principle of represen-
tation described in ss. 80, 81 and 82, that is to say—

(1) The children of each full or consanguine brother will
take the portion which their father, if living,
would have taken as a Residuary, and they will
divide it among them according to the rule of
the double share to the male ; and the children
of each full or consanguine sister will take the
portion which their mother, if living, would
have taken cither as a Sharer or as a Residuary,
and they will divide it among them according
also to the rule of the double share to the male.

(2) The children of each uterine brother will take the
portion which their father, if living, would have
taken as a Sharer, and they willdivide it equally
among them ; and so will the children of -each
uterine sister.

(3) If there are no children of brothers or sisters, the
estate will devolve upon the grandchildren of
brothers and sisters according to the principle of
representation, that is to say, the grandchild-
ren of full or consanguine brothers and sisters
take the portion which their respective parents,
if living, would have taken and divide it among
them according to the rule of the double share
to the male, and the grandchildren of uterine
brothers and sisters take the portion which
their respective parents, if living, would have
taken, and divide it equally among them
without distinction of sex.

Buille, Part 11, 284,

Ilustrations.
(a) Husband .. .. .. 1/2 (assharer)
UL, brother's daughter .. 1/6 (as sharor, being her father's portion)
Full brother's daughter .. 1/3 (as residuary, being her father's portior

Cons. brother's son «« 0 (oxcluded by full brother's daughtor)
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(b) Supposo the claimants to be as shown in the second lino of the following diagram,
that is to say,— .

two sons and a daughter of a full brother, BI1;

a daughter of another full brother, B2;

a son and a daughter of a uterine brother, UB;
& daughter of a utorino sister, US;

Bl[(llﬂ) B2I(l/.1) UJ}ll/B) USI(IIO)

e v A R e

@5 (15 (1/15) (13) (1) (N2 ()

(2/3 a8 residuarics) (1/3 as sharers)
First, assign their respects,e shares to the brothers and sisters thus :—
UBandUS .. .. .. 1/3(assharers), cach taking 1/6;
Bland B2 .. .. .. 2/3(as residuarics), each taking 1/3.
Noxt assign portions to their children thus :—
US's sharo 1/6 will go to her daughter 14 ;
UB's sharo 1/6 will be divided equally between §3 and D3, cach taking 1/12;
B2's sharo 1/3 will go to his daughter D2;
B1's sharo 1/3 will bo divided among his two sons and his daughtor according
to tho rulo of the double sharo to tho male, so that S1 will take 2/5 X 1/3=
2/15, 52 will also take 2/15, and D} will tako 1/5 1/3==1/15.
Tho shares will thus bo 2/15+2/15-+1/16+1/3-+1/12+41/124+1/6=1
Suppose that in the case put above the children of the brothers and sisters had
all prodeceased the propositus, and that S1 had left a son and a daughter, that S3 also
had left a son and a daughter, and the remaining five nephews and nicces had cach loft
ason. In that case the sharo of S1, that is, 2/15, would be divided betweon Ius son and
his daughter according to the rule of the double sharo to the male, the son taking
2/3x2/15=4/45, and tho daughter 1/3xX 2/15=2/45. Tho share of 83, that is, 1/12,
would be divided equally between his son and daughter, thoy being descendants of a
uterine brother, so that cach would take 1/24. The sons of 82, D1, D2, D3, and D4,
would take their respective parents’ portion.

88. Grandparents and remoter ancestors with brothers and
sisters or their descendants,—(7) If the deceased left grand-
parents, and also hrothers or sisters, the estate (minus the
share of the husband or wife, if any) is to be distributed among

grandparents and brothers and sisters, according to the follow--

ing rules :—
(a) A paternal grandfather counts as a full or consan-
guine brother, and a paternal grandmother
counts as a full or consanguine sister.

Ss.
87,88
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(b) A maternal grandfather counts as a uterine brother,
and a maternal grandmother counts as a uterine
sister.

(2) On failure of grandparents, the remoter ancestors
of the deceased stand in the place of the grandparents through
whom they are respectively connected with the deceased. On
failure of brothers or sisters, their descendants stand in the
place of their respective parents.

Buillie, Part (1, 281, 391-302 ; Wlson, s. 468.
Tho offcet of the abovo rules is that when among heirs of the socond class you find
a single brother or sister, full consanguine, or uterine, what you have to do is  to
substituto for grandparents so many brothers and sisters according to the above rules,
and then assign shares to grandparents as if they wero so many brothers and sistors,
8818 done n the following illustrations :—
(8) Paternal grandfuther (— full bmnm) .23
Fulwster .. .. . . . . 13

Note. - ere the full sistor takes as o rosiduary with tho patornal grandfather,

tho latter boing counted as a full brother.

() Paternal grandfather (-=consanguine brother) .. 2/3

Consanguine sister L
Note- Here the consanguino sistor tnkes 08 o residuary with the paternal grand-
father, tho latter bemg counted as o consanguino brother.
Ulevine brother .. .. ...
@ lllﬂh':‘lnnl:[nll‘n';lmnlhlr(‘-:ut. wster) .. | 1/ (cach taking 1/16)
2 fullmers .. .. .. .. 2[3 (s sharers)
Note.—Heta tho maternal grandmother county ns a utorino sister, so that tho
caso 15 the same as if we had a uterme brother and a uterino sister;
these take 1/3 between them as sharers.

W) Fallbrothers . .. .. .. 418
Fullwister ... o2 duaic
Father's fther (—full brother) .. .. 4jis ;I3 o8 residuarics.
Father's mother (=full ister) .. .. 218
DR
Mother's mother (—ub. sister) .. .. 1j6 ( 1/3as sharers.

Note.—Fiest substitute brothers and sisters for grandparents, so that we have 2
full brothers, 2 full sistors, ono uterine brother and one uterine sister.
The uterine brother and sister take 1/3 between thom as sharers. Tho
residue 2/3 is to be divided between full brothers and 2 full sisters as
rosiduaries according to the rule of tho double share to the malo. Each
brother thoroforo takes 2/6x2/3-=4/18, and each sister 1/6X2/3=
2/18. The result would be tho samo if nstoad of a full brother and a
full sister m the abovo case, thero wero a consanguine brother and a
consangine sister.
(e) Uterinebrother .. . . 1/9}
Uterine sister . 1/9 >1/3 as sharers.
Mother's mother (—ut('rlne nstcrj =19
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Father's father (==con. bruﬂlor)
Father's ‘mother (= con. sister) .
Con. swster . .

1/3
1/6 +2/3 as residuaries,
= 1/6

Note.—Substitute ** uterine sister > for *“ mother’s mother , 8o that we havo one
uterine brother and two uterino sisters.  Net as there 18 a consanguine
sister, substitute “ consanguine brother ” for “father's father ™ and
“ consanguine sister > for “*father’s mother.” Tho uterino brother and
the two uterine sisters tako colloctively 1/3 as sharers.  The residue 2/318
to be divided between one consangine brother and two consanguine
swsters as residuaries according to the tulo of the double share to the
male. The brother therefore takes 2/1:2/3=—1/3, and each sistor takes
1/4x2/3=16.

@) Hushand .. . . .. L2

Father’s father ( tah brother)
£ull brother .

w0 b asrsiduaics, ench taking 1/4
(@ W .. . . L

Uterine sister

Uterene brother

Maternal goandfather(—-ui. hruﬂul)
Paternal grandfuther .. .. 5/12 (s rewduary)

1/3 s shavers, each taking 1/9

Note ~ In the ubove case, 1t is all the samo whether you count tho paternn
grandfather ax u full brother or us a consanguino brother; i cithor
caso he takes as a resduary.

(h)  Full brother’s son ... ©o .o (1/2 being hus father's share)

Father’s father (—full bloﬂwr) T

Note.—The above illustration 15 taken from Ballie, Part 1T, pp. 327-328, 302.
Distribution among Heirs of the Third Class.

89. Order of succession among heirs of the third class—
() If there are no heirs of the first or second class, the estate
(minus the share of the husband or wife, if any) devolves
upon the heirs of the third class in the order given below :—

(1) Paternal and maternal uncles and aunts of the
deceased.

(2) Their descendants h. l s., the nearer in degree
excluding the more remote.

(3) Paternal and maternal uncles and aunts of the
parents.

(4) Their descendants h. 1. s., the nearer in degree
excluding the more remote.

(5) Paternal and maternal uncles and aunts of the
grandparents.
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(6) Their descendants h. L. s., the nearer in degree
excluding the more remote .

(7) Remoter uncles and aunts and their descendants
in like order.

(2) Of the above groups each in turn must be exhausted
before any member of the next group can succeed.

[V jan, —If the only claimants be the son of a full
paternal uncle and a consanguine paternal uncle, the former,
though he belongs to group (2), excludes the latter who is
nearer and belongs to group (1).

Bullie, Part L[, 285-286, 320.332.

Exception to sub-sec. (2).—The Shiahs are the followers of Ali, Ali was a cousin of
the Prophet. He was also the son-m-law of the Prophet, having been married to his
favourite dawghter Fatima. The Shiahs maintain that on the death of tho Prophet tho
Caliphate (successorship to the Prophet) ought to have gone first to Ali, on the ground
that he was the nearest male hewr of the Prophet.  But the Prophet had also left a consan-
guine paternal uncle (named Abbas), and Al was but a cousin of the Prophet, bemng the
son of a full paternal uncle (Abu Taleb) of the Prophet. Alt thereforo could not be the
ne trest male heir, unless the son of o full paternal uncle was entitled to suceoed in
preference to a consangume uncle.  T'o uphold, however, the clum of Al and that of the
lineal descendants of the Prophet through Fatima, the Slunhs had to hold that tho son
of a full paternal uncle was entitled to succeed in preferenco to & consanguine patornal
uncle, and thi accounts for the exception to sub-sec. (2) above,

No sharers 1 the third class of heirs.—The heurs of the third class are all residuaries.
‘There is no shater among them as will be seen on referriug to tho Table of Sharers given

above,
90. Uncles and aunts.—To distribute the estate among
uncles and aunts proceed as follows :—

(1) First, assign % of the estate to the paternal side,
that is, to paternal uncles and aunts, even if
there be only one such, and } to the maternal
side, that is, to maternal uncles and aunts, even
if there be only one such.

(2) Next, divide the portion assigned to the paternal
side (that is § of the estate) among the paternal
uncles and aunts exactly as if they were
brothers and sisters of the deceased, that is to
say :—

(i) assign to uterine paternal uncles and aunts—
(a) if there be two or more of them, } to be equally
divided among them ;
(b) if there be only one of them, };

= =
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(ii) divide the remainder among full paternal uncles
and aunts according to the rule of the double
share to the male, and, failing them, among
consanguine paternal nncles and  aunts
according to the same rule.

(3) Lastly, divide the portion assigned to the maternal
side, among the maternal uncles and aunts as
follows :—

(i) assign to uterine maternal uncles and aunts—

(a) if there be two or more of them, } to be
equally divided among them ;

(b) if there Le only one of them, § ;

«ii) divide the remainder_equglly among full maternal
uncles and aunts, and, failing them, among
consanguine maternal uncles and aunts.

(4) If there be no uncle or aunt on the maternal side,
the paternal side takes the whole. Similarly,
if there be no uncle or aunt on the paternal
side, the maternal side takes the whole.

Baille, Part II, 285, 286, 320,
Nofe~ Tn working ont examples, proceed in the order gven in this section.

() Full pat.wnele .. 5j6 2350
2/34 Cons. pat. uncle .. 0" (excluded by full pat. uncle)

Ut. pal. uncle 179

Full mal. uncle .. 56<1/3=5/18
1/34 Cons. mat. uncle .. 0 (nxdndc(l by full mat, uncle)

UL mat. wncle .. 1/6x1/3=1/18

) | Full pat. aunt .. 33
2/3 Cons. pur. uncle .. 0 (excluded by full pat. aunt)
13 Utowat.aunt .. 13

() Full pat. uncle .. 2(3 (takes a double share, being & male)
Full pat. aunt .. 1/3
() Full mat. uncle .. 5/6
Ut. mat. uncle ++ 1/6 (bemng only one)
e) Cona. pat. uncle .. B/6x2/3=05/9 °
¢ 2/3{ o uncle « .. 1/6x2[3 |
1/3 Ut. ma! aunt . .. =1/3

Full pat. aunt * 11/3x4/9=4/27
4 Ui pat. uncles

® va Full pat. uncle - }213)(2/3:4/" L. 12/3x4/9=8/27
/ § U pot wncl 1} 1/52(2/3=2/9 (each taking. . l/6x2_/9—1_/37)‘)

S. 90



Ss.
90, 91

94 MAHOMEDAN LAW.

L)l Vtmatuncde L 1/2x1/3—1/6
Bi1 UL mat, aunt ... 1/2%1/3—1/6

8/27-4/21+2/9+1/6+1/6—1
(8) Full mal. uncle .. 1/2
Full mat, aunt .. 12
Note.— Maternal uncles and aunts take equally without distinction of sex.
(h) Ut. mat. uncle
Ut. mat. aunt
Full mat. uncle
Full mat. aunt

o } 1/3, cach taking 1/6
5 ] 2/3, each talung 1/3

Note.—The above result 1s in accordance with rule (3) above, namely, that full
maternal uncles and aunts take equally without distinction of sex. This proposition,
however, is not free from doubt. Thero is another possible view, namely, that full
maternal uncles and aunts take cqually only f thero are no uterine maternal uncles
and aunts [as n 11l (g)], and that 1f there be any such uneles or aunts (as n the above
Mlustintion), they take according to the rule of the double shate to the male. Ac-
cordimg to this view, the full maternal uncle in the above illustration is entitled to
2/3%2/3 479, and the full maternal aunt to 1/3x2/3—2/0. The same remaiks apply
o consangume maternal uncles and aunts.  See Buillie, Part 11, pp. 285-286, and Querry’s
Translation of the Sharya-ul-Iddam, ss 211.219 ; Ameer Aly, Vol. T1, pp. 144-145.

91, Descendants of uncles and aunts—If there are no
uncles or aunts of any kind, children of deceased uncles and
aunts take the portion of their respective parents according
to the principle of representation described in ss. 80, 81 and 82,
the children of each [ull or consanguine paternal uncle or aunt
dividing their parent’s share among them according to the
rule of the double share to the male, and the children of each
of the remaining uncles and aunts, that is, of uterine paternal
uncles and aunts, and of maternal uncles and aunts, whether
full consanguine, or uterine, dividing their parent’s share
equally among them.

If there are no children of uncles and aunts, the grand-
children of uncles and aunts take the portion of their respective
parents according to the same principle.

Baillic, Part IT, 287,
Note.—TIn working out examples, first ascertain the hypothetical shares of uncles
and aunts.

(a) The surviving relations are—

a son and a daughter of & uterine paternal uncle, and
a daughter of a full patcrnal aunt, as shown in the following diagram :—

Ut. pat. u;wlc (1/6) Full pnl, aunt (5/6)

son (Il 12) dAnghte‘r (1/12) daughter (5/6)
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The uterine uncle takes 1/6. The aunt of the full blood takes the residue 5/6. The
uterine uncle’s share 1/6 is to be divided equally between his son and daughter.
The aunt’s share 5/6 goes to her daughter.

(b)

Paternal uncle's son .. <+ 2/3 (the portion of the paternal side)

Maternal aunt's son .. <« 1/3 (the portion of the maternal side)

() The surviving relations are (1)—

& great-granddaughter of a full paternal uncle, D1,

a great-grandson and a great of another such uncle, 81 and
L2

a great-granddaughter of & full paternal sunt, D3

Full pas. uncle (2/3) Vall pat. unele (2/5)  Full pat. aunt (1/5)

s

s
I P
| | N l
DL(2B) N1 (4)15) D2 (2/15) D3
The two uncles tahe each twice as much as the aunt, so that each uncle takes 2/5
and the aunt takes 1/5. The fitst uncle's share 2/5 goes to his descendant DI
The second uncle's share 2/6 is to be divided between his two descendants S1 and
D2 according to the rulo of the double share to the male, so that S1 twkes 23X 2/5—
4/15, and D2 takes 1/3X 2/6 - 215,
The aunt's share 1/5 passcs to her descendant 13,

— g |

|
s
|

According 1o Hanafi law, the shares will he stated m ill. (b) to x. 65 above.

92. Other heirs of the third class.—I{ there are no des-
cendants of uncles or aunts, the estate will devolve upon
the other heirs of the third class in the order of succession
given in sec. 89, the distribution among higher uncles and
aunts being governed by the principles stated in sec. 90, and
that among their descendants being governed by the principles
stated in sec. 91.

Baillie, Part 11, 287, 31, 332.

The “ Return > and the * Increase.”

- 93. Doctrine of “ Return.--If there is a residue left after
:satisfying the claims of Sharers; but there are no Residuaries
rin the class to which the Sharers helong,. the residue reverts,

subject to three exceptions noted in ss. 94, 95 and 96, to the
Sharers in the proportion of their respective shares.

Balie, Part 11, 262.

Note.—In working out examples, follow the rules given in the notes appended to ill.
(f) and il (1) to sec. 53.

(u) Aga Sheralls v. Bav Kulsum (1908) 32 Bom. 540.

Ss.
91-93
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Ss. (s) Mother .. .. . .. 1/6incressed to 1/4 1
93.95 Daughter Lo .. 12=386 34
Brother .. . . +. 0 (excluded, as being an heir of the second
class).
Note.~By Hanafi law, the brother would have taken the residue 1/3. v
(b) Mother .. . . «. 1/6 increased to 1/5
Father .. .. .. .18 15
Daughter .. o 1/2=3/4 ” 3/6
Note.—By Hanafi law, the father would have taken the residue 1/6 as a residuary.
(c) UL sister .. .. .. 1/8 increased to 1/4
Con. sister e . 12=3/6 3/a

Note.—Baillie, Part IT, 335-336, Tf there was a full sister instead of & consanguine
sister, the uterino sister would have been excluded from participating in the Return.
Soo 5. 98 below.

94. Husband and wife and *“ Return”.— Neither the hus-
. band nor wife is entitled to the Return if there is any other
heir. If the deceased left a husband, but ng other heir, the
,-surplus will pass to the husband by Return¥ If the deceased
left a wife, but no other heir, the wife will take her share 1/4,
and the surplus will escheat to the Crown; in other words,
the surplus never reverts to a wife.

Bullic, Part 11, p. 262.  Sce 5. 79 and the notes thereto.

\

(a) Wife P VAR , =5[40
Father . 1/6 ineroased to 1/5X(7/8) =17/40
Mother . . . 1/6 =17/40
Dunghter e 136, 3/5%(7/8) ~21/40__

Note.—By Hanafi law, the residue 1/24 would go to the father as a residuary.

(b) Husband + .. .. .. 14 W =4/186
Father .. .. . .. 1/61mcreased to 1/4X(3/4) =:3/16
Daughter o 12-(3/6)  ,,  3/4x(3/4) =9/16

Note.—By Hanafi law, the residue 1/12 would go to tho father as a residuary.

\~"95. Mother when excluded from *“Return IE the
deceased left a mother, a father, and one daughter, and also—
T el e : '
(a) two or mote full or consanguine brothers, or 1

(b) . que such brother and two such sisters, or .
(c) four such sisters, |~
the brothers and sisters, though themselves excluded fromt
inheritance as being heirs of the second class, prevent the ‘
: mother from participating in the /Return, and "the surplus
reverts to the father and the daughter.in the proposition of
! their respective shares. .This is the only case in which the
mother is excluded from the Return.
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Baillie, Part n, 272, 317- 313, 365, 386, Ss.
fother .16
Father .. .. .. .. 16  increased to 1/4X (5/6)=5/2¢
Daughter e ayz=3e 3/4%(5/6)=15/24
2 full brothers .. .. .. 0 (cxcludod).

96. Uterine brothers and sisters when excluded from
“Return - If there are uterine brothers or sisters, and also . ‘T/
full sisters, the uterine brothers and sisters are not entitled *

'to participate in the Return, and the residue goes entirely

. “to the full sisters.: This rule does not apply to consanguine |.
sisters. Consanguine sisters and uterine brothers and sisters
divide the Refurn in proporticn to their shares.:.-

Baillie, Part 11, 335-336.

(8) Uterine brother . .. .. —1/6

Full sister .+ 1/2 (as sharer)-1/3 (by Return) =5/6

(b) Utersne brother ..

Uterume sister 2} 13, onch taking 10

Full sier .. .. .. 1]2(ns sharer)+1/6 (by Return)=—2/3
(@ Wife oo .. .. 4=312

Uterne sister .. .. .. 1]6=212

Full sister .. . 1/2 (a3 sharer)-+1;12 (by Return)=7/12

Note.- The wife 13 not entitled to the * Return ™ (s. $4). The uterino sister is
excluded from the “ Return by the full sister, and the latter takes the whole * Return.”

Consangusne sister—There is & conflict of opmion whether a consanguine
sister is entitled to the whole * Return ” in the absence of a full sistor. Tho author of
the Sharaya-ul-Islam is of opinion that she is not. The author of the Kafi is of opinion
that she is. Soo s. 93, ill. ().

97. Doctrine of Increase— The Sunni  doctrine of
. Increase ” is not recognised in the Shiah law. According
to the Shiah law, if the sum total of the shares exceeds unity,
the fraction in excess of the unity is deducted invariably from
the share of— )
(a) the daughter or daughters ; or
(b) full or consanguine sister or sisters.
Baillie, Part IT, 263, 396.

(a) Husband .. . oo 14=3/12 —=3/121
Daughter ©e«v .. 1/2=6/12 reduced to (8/12—1/12)==5/12
Father .. . .. .. 1,6—2/12 =2/12
Mother .. .. .. .. 1/6=2/12 =2/12

13/12 1
Note.—Here the excess over unity is 1/12, and this is to be deducted from the

daughter’s share.
4
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(b) Husband
2 daughters

ugl
Father
Mother .
16/12 1
(0 . 1/2==3/8 =3/6=1/2
2 full (M wm)
sraters . 2/3=4/6 reduced to (4/6—1/6) =3/6=1/2 (cach 1/4)
718
(d) Ifusband 12

terine sister or brother 1/8
Full (or cons.) sister .. 1/2 reduced to (1/2—1/6)=1/3
7/6

Reason of the rule.—The reason of the rule laid down in this section is stated to be
that since a full sister, when co-oxisting with uterines, gets the full benefit of the “Retum”
(n 93), it is but fair that when the sum total of the shares oxoeeds unn.y, nhe ahonld ben

he deficit. But what then of the ter 1 g
I-lnm, a consanguine sister is not entitled to the whole “ Return * when lhe co-oxists
with uterines. Why then should she bear the deficit ?

97As Escheat— On failure of all natural heirs, the estate
of a d d Shiah Mahomedan escheats to the Crown (v).

Baillie, Part 11, 301, 362-363. Sce s. 70,

Miscellaneous.

98, Eldest son- The eldest son, if of sound mind, is
exclusively entitled to the wearing apparel of the father,
and to his Koran, sword and ring, provided the deceased has
left property besides those articles.

Baillie, Part T1, 279.

99 Childless widow— A childless widow takes no share
in her husband’s lands, but she is entitled to her one-fourth
share in the value of trees and buildings standing thereon,
as well as in his movable property including debts due to him
though they may be secured by a usufructuary mortgage or
oth ermse

Part I1, 206 ; Mir Ali v. Sejuda Begam (w); Umardaraz Ali Kkan v. Wilayat
AbKlmn(:) Muzaffar Ali v. Parbati (u) ; Aga Mahomed Jaffer v. Koolsom Becbee (z) ;
Durga Das v. Nawab Ali Khan (a); Syed Aliv. Syd Muhammad (b).

on “lands » in this section is not confined to agricultural land only ;
it imludu“m forming the sito of buildings (c)y v

100. Tlegitimate child.—An illegitimate child does not
inherit at all, not even from his mother or her relations nor do
they inherit from him.

Baillie, Part 11, 305 ; Sahebzadee Begam v. Himmut Bahadoor (d).
© Mugumnat Khusaidl (1920) 6 Pat. 539, | (@) (1920), 48 An. 657, 95 1. C. 19, (26) A. A.

« lﬁg;)lil‘ hi %) (1928) 7 Pal
(10) ad. 2] 1 7 Pat, 420. (" . Py .
gé ixm;wum g‘di {llz:z; 25 Ca. b U2 AL B 41
1807) 25 Cal 0, EW. K. Yage 5% o on roview (1570)
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CHAPTER IX.
WiLLs.

[The leading authority on the subject of wills is the Hedaya (Guide), which was
translated from the original Arabic into Persinn by four Moulvees or Mahomedan lawyors,
and from Persian into English by Charles Hamilton, by order of Warren Hastings, when
Governor-General of India. The Hedaya was composod by Sheik Burhan-nd-Deen Ali
‘who flourished in the twelfth century. The author of the Hedaya belonged to the Hanafl
School, and it is the doctrines of that school that he has principslly recorded in that
work. - The Pataws Alamgiri, snothes work of gicat suthority, was compiled in the seven-
teenth century by command of the emperor \ Ttis “a colloction of
the most authoritative futwas or expositions of law on all points that had beon decided
up to the time of its preparation.”” The law there expounded is again the law of the
Hanafi sect, a8 the Mahomedan sovereigns of India all belonged to that sect. The first
part of Baillie's Digest of Mahommedan Law is founded chiefly on that work. Both the
Hedaya and Fatawa Alamgiri deal with almost all topics of Mahomedan law, except that
the Law of Inheritance is not dealt with in the Hedaya. The Iedaya ia referred to in
this and subsequent chapters by tho abbreviation Hed., and the references aro given to
the pages of Mr. Grady’s Edition of * Hamilton's Hedaya.” ‘The leading work on Shish
law is Skaraya-ul-Islam, for which sco the preliminary note to s. 74 above.}

101. Persons capable of making wills.—Subject to the limi-
tations hereinafter set forth, every Mahomedan of sound mind
and not a minor may dispose of his property by will.

Hed., 673 ; Baillie, 627. Tho age of majority as regards matters other than marriage,
dower, divorce and adoption, is now regulated by the Indian Majority Act IX of 1875.
8ec. 3 of the Act declares that a person shall be deemed to have attained majority when
he shall have completed the age of eightcen years. In the case, however, of a minor
of whose person or property a guardian has been appointed, or of whose property the
superintendence has been assumed by a Court of Wards, the Act provides that the age
of majority shall be deemed to have been attained on the minor comploting the age of
‘twenty-one years,

Minority under the Mak dan law i ion o the fiftcenth year;
therefore, before the passing of Act IX of 1875, & Mnhomedun who had attained the age
of fifteen years was competent to mako a valid disposition of his property (Ameer Ali,
Vol. I, 10). But this rule of Mahomedan law, so far as regards matters other than mar-
riage, dower and divorce (adoption not being recogniscd by that law), must be taken
to be superseded by the provisions of the Majority Act, for the Act extends to the whole of
British India (s 1), and applies to every person domiciled in British India (s. 3). Henoo _
‘minority in the caso of Mahomedans, for purposes of wills, gifts, walkfs, etc., terminates
not on the completion of the fftcenth year, but on completion of the eighteenth
year (e).

Shiah law : suicide.—A will made by a person after he has taken poison, or done
any other act towards the commission of suicide, is not valid under the Shiah law : Baillie,

{6) Compare Bai Gulab v. Thakorelal (1912) 38 Bom, 622, 17 1. O. 86.

S. 101
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Part 11, 232. In Mazhar Husen v. Bodha Bibi (f), the deceased first made his will, and
then took poison, and it was hold that the will was valid, though he had contemplated
suicide at the time of making the will.

102 Form of will immaterisl—A will (wasiaf) may be
made either verbally or in writing.

“ By the Mahomedan law no writing is required to make a will valid, and no parti-
cular form, oven of verbal declaration, is necessary as long as the intention of the testator
is sufficiently ascertained” (g). In a recent case before the Privy Council a letter
written by a testator shortly before his death and containing directions as to the
duposmon of his property, was llold to constituto a valid will (). The mere fact that a

called tamlik- will not prevent it from operating as a will,
if it puueoua the substantial characteristics of a will (i). But where a Mahomedan
executed a document which stated inter alic “I have no son, and I have adopted my
nephew to succeed to my property and title,” it was held by the Privy Council that the
document did not operato as a will, as there was a complete absence of intention o give
in words. Their Lordships said : * He says he has no son, and he adopts somebody
who may succeed. Mis son may succeed, any other person may succeed, if it is in the
nature of a gift.” The d 1t was held, was not in the nature of &
testamentary gift ; nor did 11 operate as a git inler vivos, for there was no delivery of
possession to the nephew in the hfetime of the deceased. The effect of the docu-
ment was merely to doclare the nephow in general terms to have tho right to the entire
property belonging to the decensed after lus death, and such a declaration has no effect
in Mahomedan law (). The mero fact that the donor reserves the usufruct for himself
does not render the transaction a will (4).

A Mahomedan will, though in writing, does not require to be sigued (I) ; nor, even
if signed, does 1t require attestation (m). The reason 18 that a Mahomedan will does
not require to bo i writing at all.

103. Bequests to heirs.—A bequest to an heir is not valid
§unless the other heirs consent to the bequest after the death
of the testator (n). Any single heir may consent so as to
bind his own share (o).

Ezplanation.—In determining whether a person is or is
not an heir regard is to be had, not to the time of the execution
of the will, but to the time of the testator’s death.

Ilustratwons,

[(s) A Mahomodan dies leaving him surviving a son, a father, and a paternal
h Horo the is not an “heir,” and a bequest to him will be
wvalid without the assent of the son and the father.
(d) ilsﬁﬂj 21 AlL 91, 281
2:qlv Ahmed Buksh (1876) 25 "} ‘n "B‘igi. lms““&om‘“ 1]5.
» M::Mi “Husen v. Bodha Bubi (1898) 21 All.

\vllll IM
(1019) 43 Bom. 641, 49 I C. M'l [Cutcht

@) Sawd Kutm v. Shaista Bui (1875) 7 N. ]
W. P 318; Ishn Singh v. Baldeo (1886) ()SMMWV hek Imamudin mg
11 LA, lﬂa,lll-lls.lomm . 2 B. H. C. 60; Ahmad v. Bai Bibi (1916)
() Jeawant Singyee v. Jett Singjee (1834) 3 M, I. 41 Bom 877, %0 1. C. 83, [Bluqdul

® umm e o wg)‘n IGA © Sdopeia'v, Fatima (1929
Y ivathy Janan o V. Rang. 0,
195, 44 All. 301, 68 I. C. 254, ("22) A, 711“0 768, (m;?&aﬁl[ c]

~
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(b) 4, by his wll, bequeaths certain property to his fathers fathor. Besidea the
father's father, the testator has a son and a father hving at the time of the will. The
father dies in the lifetime of 4. The bequest to the grandfather cannot take effect, un-
{ess the son assents to it, for the father being dead, the grandfather is an  heir” at the
time of 4’s death.

(o) 4, by his will, bequeaths cortain property to his brother. The only relatives
of the testator living at the time of the will aro a drughter and the brother. After the
date of the will, a son is born to 4, The son, tho daughter and the brother all survive
the testator. The bequest to the brother is valid, for though the brother was an expoct-
ant heir at the date of the will, he is not an “ hewe” at the death of the testator, for he is
excluded from inheritanco by the son. Tf tho daughter and tho brother had been the
sole surviving relatives, the brother woulil have been entitled to succeed as a * residu-
ary” and the bequest to him conld not than have taken effect, unless tho daughter
agsented to 1t : Buillie, 625; Ued., 672.

(d) 4 boqueaths certain property to one of his sons as his executor upon trust to
expend such portion thereof as ho may think proper “ for the testator’s welfaro hereafter
by chanty and pilgrunage,” and to rotain the surplus for hus sole and absolute use. The
other sons do not consent to the legacy. The bequest 18 void, for 1t 13 “in reality an
attempt to give, under colour of a religious bequest,” a legacy to ouo of the hewrs ; Khagoo-
roonissa v. Rowshan Jehan (1876) 2 Cal. 184, 3 I. A. 20). If tho boquest had been ex-
clusively for religious purposcs, and 1f those purposes had been sufficiently defined, it
would have been valid to the extent of the boqueathable third.

() A Mahomedan leaves hun surviving o son ond s doughter. To tho son ho
boqueaths three-fourths of hus property, and to the daughter one-fourth. Tho daughter
‘may not consent to the disposition and sh 1 entitled to clam s third of the property as
her share of the inheritance ; (soo Fatsma Bibee v. Anff Iomarljee (1881) 9 C. L. R. 66

Hed., 621; Ballic, 625, as to Expl i Under the Mak dan law a boquest
to an hoir 1s not valid without the consent of the other heirs (p). The policy of that law
is to provent & testator from interfering by will with the course of devolution of property
according to law among his heirs, although he may give & speafied portion, as much
as a third, to a stranger (g). The reason is that a bequest in favour of an heir would
beaninjury to other heirs masmuch as 1t would reduce their legitimate share, and “ would
consoquently 1nduce a breach of the tics of kindred” (Iled., 671). But this cannot
happen if the other heirs, ** having arrived at the age of majority,” consent to the bequest.
The consent nocessary to give offect to the bequest must be given after the death of the
testator, for no heir is entitled to any interest in the property of the deceased in his life.
lime. It does not matter that the heir consenting to a bequest to a co-heir is an insolvent
at the time when tho consent is given ().

‘Where a bequest is made fo an heir subject to a condition which is void as being re-
pugnant to the Mahomedan law, e.g., that the legatee shall not alienate the property
bequeathed, and the other heirs consent to the bequest, the legatco will take the property
absolutely as he would have done if he were & stranger (s). Similarly where a bequest
is made to an hoir subject to the condition that in the event of his death the property shall
go to X, and the other heirs assent to the legacy, the condition attached to the legacy
being void, he will take the property absolutely (t). See s. 138 below.

() Bafatun v. Biaiii Kharum (1909 30 Cal. 59 1. 0. 206,
S roonisen v. Jehan (18762 | @ Abdud Karim v, Abdul Qoyum (1906) 28 AlL.
@ Ko 106, 3T, A m"sw (1870 824

() Asziz-un-Nlna v. Chine (1920) 42 AlL 593, (¢) Nasir Ali v, Sughra Bibs (1920) 1 Lah. 302,

S. 103
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Begquests to heirs and strangers.—See notes to s, 104 under the same head.

Beguest of remainder.—A bequeaths the rents of a house to one of his sons for life,
and after his death to a charitable society for the benefit of the poor. The other sons
do not consent to the legacy. The bequest to the son being void for want of assent of
the other sons, the subsequent bequest also does not take effect ().

Shiah law.—Acoording to the Shiah law, a testator may leave a legacy to an heir so
long as it does not exceed one-third of his estate. Such a legacy is valid without the

, consent of the other heirs. But if the legacy exceeds one-third, it is not valid unless the

other heirs consent thereto ; such consent may be given either before or after the death
of the testator (v) : [Baillie, Part I1, 244). In Fakmida v. Jafri (w), the High Court of
Allahabad laid it down as a broad proposition of law that where a bequest to an heir
excoods one-third and the other heirs do not consent to the bequest, the bequest i
void in its entirety. Fahmida's case was followed by the same High Court in
Amrit Bibi v. Musiafa (w2) But in tho first case the bequest was of the entire pro-
perty to one heir (daughter) to the exclusion of the other heir (another daughter).
In the second case also tho bequest was substantially of tho whole of the testator's pro-
perty to one hoir (testator’s widow) to the exclusion of the other heir (dmghterl
daughter), and the Court treated it as a case of entire exclusion of the

Tn tho latest Allahabad case on the subject (). the testatrix had two dmgl\un, and it
was not cloar whethor the bequest to one of them excoeded one-third. In any event the
finding of the Court was that each of tho two daughters had a portion of the estate bequeath-
ed to her. On these facts the Court refused to apply the rulings in the two earlier cases,
and upheld tho bequest. As to tho decision in the earlier cases it was said that it should
be confined to ocases where the whole estate was bequeathed to one heir and the other
heirs were excluded entirely from inheritance. This, it is submitted, is the correct view.
The only authoritative text on the subjectis that in Sharaya-ul-Islam, where it is eaid :
“Tf & person should make a will excluding some of his children from their shares in his
succession, the exclusion is not valid.” The text further goes on to say that the better
view is that the words of exclusion" are quite futile and of no efficacy whatever”:
[Baillie, Part IT, 238]. 'The meaning of this text 18 that a bequest of the entire property
to one heir to tho exclusion of other heirs is void in its entirety, not that every bequest
exceeding one-third to an heir to which the other hoira do not consent is void in its
entiroty.

104. Limit of testamentary power—A Mahomedan can-¥-
not by will dispose of more than a third of the surplus of:
his estate after payment of funeral expenses and debts. -
Bequests in excess of the legal third cannot take effect,
unless the heirs consent thereto after the death of the
testator (y).

(u) Fatime Bibes jn {1831) 9 ]mdm of the testator.
(o) lvntk mwﬁh m 927) (s;)) ((10.4))“ MI. 25, 771 C. 68, ('24)

et vzt
73, ("27) A.A., 340, 3
e P LA | o rnl s e
(900) 30 AIL 168 whoro 16Nt Belt | (4) Cersohion v. Vais (1o0o) 2 M. H. G, 360,
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Baillie, 625. *“ Wills are declared to be iawful in the Koran and the traditions ;
-and all our dootors, morcover, have conourred in this opinion” (Hed., 671). But the
dimit of one-third is not laid down in the Koran. This limit derives sanction from &
tradition delivered by Abee Vekass. It is said that the Prophet paid a visit to Abee
Vekass while the latter was ill and his lifo was despaired of. Abee Vekass had no lLeirs
except & daughter, and he asked the Prophet whether he could dispose of the whole
of his property by will to which the Prophet replied saying that he could not dispose
of the whole, nor even two-thirds, nor one-half, but only one-third (Hed., 671). But
though the limit of one-third is not prescribed by the Koran, there are indications in
the Koran that a Mahomedan may not so dispose of his property by will as to leave
his heirs destitute, See Sale’s Koran, pp. 60-61, 95.96, and Preliminary Discourse,
P 98,

{ Tt will be seen from this and the preceding section that the powers of a Mahomedan
dispose of his property by will are lunited mn two ways, first, as regards the persons
to whom bequests can be made, and, sccondly, as regards the exlent to whick he can
bequeath his property. 'The only case in which testamentary dispositions are binding
upon the heirs is where the bequest does not excced the legal third and 1t is made to a per-
son who is not au heir. But a bequest in excoss of the legal third may bo validated by the
consent of the heirs ; similarly, & bequest to an heir may be rendercd valid by the consent
of the other heirs. Tho reason is that the limits of testamentary power exist solely for
the benefit of the heirs, and the heirs may, if they like, forego the bencfit by giving their
consent. For the same reason, if the testator has no heirs, he may bequeath the whole
of his property to a stranger (soe Baillie, 626).

As to the consent of heirs to a legacy oxceeding the legal third, it is to be
remembered that the consent once given cannot bo resoinded (Hed., 671). The consent
meed not be express: it may be signified by conduct showing & lixed and unequivocal
intention. A bequeaths the whole of his property, which consists of three houses, to a
stranger. The will 15 attested by his two sons who are his only hews.  After 4’s death
the legatee enters into possession and recovers the rents with the knowledge of the sons
and without any objection from them. Theso facts are sufficient to constitute consent
on the part of tho sons, and the bequest will take effect as against the sons and persons
olaiming through them (z).

/" Begquests to heirs along with strangers.—If boquests are made to heirs and also to strana
gers, the bequests to the heirs are invalid unless assented to by the other heirs, but the
bequests to strangers are valid to the extent of one-third of the property. A bequeaths
1/3 of his property to 8, a stranger, and 2/3 to H, one of his heirs. The other heirs do not
wssent to the bequest to /1. The result is that § will take 1/3 under the will, and the
remaining 2/3 will be divided among all the heirs of A (a). Similarly if 4 bequeaths
the whole of his property to his wife and a stranger, and the bequest to the wife is not
assented to by the other hoirs of 4, the stranger will take 1/3 under the will (that being
the maximum disposable under the will), and the remaining 2/3 will be divided among
the heirs of 4 (b).

Bequests for pious purposes.—Such bequests, Like bequests to individuals, can only
‘o made to the extent of the bequeathable third.

{3) Daulatram v. Abdul Mm)vu Bom, ’ (@) mmm v, Auha Bibi (1020) 42 AlL 407,

407 Sce also Sharifa
lahomed (1892) 16 Mad, 43. ® (mo) 12 AII 497, at p. 502, 61 L. C. 047,

S. 104
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Ce ission lo ezeculor—A ission to an executor by way of remuneration is
“a gratuitous bequest, and. . . . certamly nof in any sense a debt.” It is therefore
subjoct to the rules contamed in this and the preceding scction (c).

Cutchi Memons.—A Cutchi Memon may dispose of the whole of his property by will;
it is 80 by custom (d).

Shiak law~Under the Shah law, the consent necessary to validate a bequest

exceeding the legal third may be given either before or after the death of the testator: |
Baillie, Part 11, 233.

105 Abatement of legacies.—If the bequests excecd the ¢-
legal third, and the heirs refuse their consent, the bequests
abate in equal proportions.

Hed., 766 5 Baillie, 636-637.

Shiah law.—The Shiah law does not recognizo the principle of rateablo distribution.
Under that law if a testator bequeaths 1/3 of his estate to 4, 1/4 to B, and 1/6 to , and
the hewrs refuso to confirm the bequests, 4, the legatee first named, takes 1/3, and B
and C take nothng : Bullic, Part 11, 235, But if, instead of 1/3, 1/12 was given to 4,
then 4 would tako 1/12, and B would take 1/4, but C, who is last m order would not
be catitled to anythmg, as 1/12 | 1/4 exhausts the logal third.

106. Bequest to unborn person—A bequest to a person
not yet in existence at the testator’s death is void; but a
bequest may be made to a child in the womb, provided it is
born within six months from the date of the will.

The legatee, according to Mahomedan law, must be a person compelent to receive
the legacy (Baillie, 624) ; he must therefore be a person in existence at the death of the
testator (). As to bequests to a child in the womb, sce Hed., 674.

107. Lapse of legacy—If the legatee does not survive the
testator, the legacy cannot take effect, but it will lapse and
form part of the estate of the testator.

Amecer Ali, 3rd ed., Vol. I, p. 507. Compare the Indian Succession Act, 1925, s. 105,
which, howover, docs not apply to Mahomedans.

Shiah law.—Under tho Shiah law, the legacy would, in such a case, pass to tho heirs
of tho logatee, unloss 1t is rovoked by tho testator ; but if the legatce should die without

leaving any horr, the legacy would pass to the heirs of tho tostator (f). Baillio, Part 1T,
247,

108. Subject of legacy.—It is not necessax{ for the
validity of a bequest that the thing bequeathed should be in
existence at the time of making the will ; it is sufficient if it
exists at the time of the testator’s death.",

(&) Aga Mahomed Jaffer v. Koolsam DBeebes
a0y 20 a0, 185 Salayre v, Butms | (0 4
) ARC. | (f) I

‘Bom. 181, 31 I. C. 106,
580 25 %, 0'717“ Yo Mﬂ‘.‘(}dﬂ v. Turner (1804) 6 Bom.a:g%
2 . 60, 71 1.6, 753 wsan V. Murammad

% ¢ 0 A SA7, 100 1, C. 678, (27) Ar 4. 840,

(@) Advocate-General v. Jimbabai (1017) &1 |
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Baillie, 624. Tho reason is that a will takoes effect from tho moment of the tostator’s Ss.

death, and not carlier. Tho subjoct of a giff, however, must be in existence at the tiune 108111
of the gift : soo s. 13G.

. 108A. Alternative bequest.—A bequest in futuro or a con-
tingent bequest is void (ss. 136-137), but not an alternative *
bequest.

A Catehr Memon, who has no son at the date of his will, bequeaths tho residuo of his
property in effect as follows : ““ Should I have a son, and 1f such son bo alive at my doath,
my exocutors shall hand over the residuo of mv property to him ; but if such son diesin
my lifotime loaving a son, and the latter 1s \live at my death, then my oxccutors shall
hand over the residuc to hun.  But 1f there be no son or grandson alive at my death my
executor shall apply tho residuc to vhantv.™ The tostator dies without having ever had
ason. Theresidue will go to charity as hirected by the will. 'The gift is not conditioned
in futuro, but 1t 18 an absolute «ift in tho alternative: Advocute-General v. Jymbabas
(1917) 41 Bom. 181, 284-286.

109. Revocation of bequestd—A bequest may be revoked'
either expressly or by implication.
Hed., 674 ; Baillie, 628. Revocation is expross, when tho testator revokes the

bequest in express terms, either oral or written. It 18 implied, when he does an act from
which revocation may be inferred.

It is doubtful whether, if a testator deny that ho ever made a bequost, the denial
operates as a revocation ; but tho better opimion seoms to be that it does not : Hed.,
675 ; Balle, 630.

110. Implied revocation.—A bequest may be revoked by an
act which occasions an addition to the subject of the bequest,
or an extinction of the proprietary right of the testator..

[(a) A boguest of & pioce of land is revoked, if the testator subsoquently builds &
houso upon it.

(b) A bequest of a piece of copper is rovoked, if the testator subsequently converts
it into a vossel.

(c) A bequest of a house is rovoked, if the testator sells it, or makes a gift of it to
another.]

Hed., 674, 675 ; Baillic, 628-629. The illustrations are taken from the Hedaya.
111. Revocation by subsequent will-—A bequest to a
n is revoked by a bequest in a subsequent will of the same
gro to another.+ But a subsequent bequest, sthough it !
e of the same property, to another person in the same will, «"
does not operate as a revocation of the prior bequest,, and
the property will be divided between the two legatees in equal

Hed., 675 ; Baillie, 630,
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111A." Probate of Mahomedan will.—(Z) A Mahomedan will
may, after due proof, be admitted in evidence, though no
probate has been obtained (g).

(2) Except as regards debts due to the estate [s. 38],
the executor of a Mahomedan will may establish his
to any part of the estate of the testator without takmg
out probate of the will (#). [Indian Succession Act, 1925,
8. 213 (2)].

Tho samo rulo applics to wills of Cutchi Memons (i) and Khojas (j).

Ag to vesling of estato in an executor, seo s. 30 and notes thercto.

111B. Letters of administration—Except as regards
debts due to the estate of the deceased [s. 38], noletters of

tration are ry to establish any right to the

property of a Mahomedan who has died intestate [Indian
Succession Act, 1925, s. 212 (2)].

112. Executor need not be a Moslem.—It is not necessary
that the executor of the will of a Mahomedan should be

a Mahomedan.
A Mahomedun may appoint a Christian, o Hindu, oc any non-Moslem 0 bo his
exocutor : Mook v Mook d Kub den (k) 3 Henry Imtach v.

Zahooroonnisa (1).
113. Powers of executors—The powers and duties of
executors of a Mahomedan will are determined by the pro-
visions of the Indian Succession Act, 1925, in so far as they are
pplicable to Mahomedans. See sec. 30° ‘and notes thereto.

Per Surgent, C. J., in Shaik Moosa v. Shaik Essa (m). The Probate and Administra.
tion Act, 1881, applied amongst others to Mahomedans. Before the passing of that Act
the powers and duties of Mah dy wero d ined by the Mahomed:
law ; aftor the passing of that Act, they were determined by tho provisions of that Act.
The Probate and Administration Act has been repealed and re-enacted by the Indian
Succossion Act, 1925.

‘When thero are several excecutors, the powers of all may, in the absence of any
direction to the contrary in the will, be exercised by any one of them who has proved the
will: Tndian Succession Act, 1925, s. 311. But if no probate has boen obtained
they must all act jointly ; none of them is entitled to represent the estate alone or to
oxercise any of the powcrs of an oxccutor alone (n).

Shakh Eesa (1884) & Hor Cal, 830, s«, 8 1.C. 858,
@) Shah DY Sakina nbee v Malomed | mak ® Eel Tl ih the “matter of the will of
G0y 37 ot £, 8 1. G, ehcy 1800) 6 Bom, 452,
Qoi0) 57 Cal 83, Oy sy 5s Bom. Tote | () (1020) 2 Hom. LR 708, 88 1.C. 270, supra.
Ah (Mahomed YunlS: | @) qsim48.DA. [nem: 155
() (1828) 4 SDA] nennm

302,
47 Bom. 231 70 1. C Bom, 241
o ™, {:‘)) ((lasa))s Bom. 241 255 SBG,M”’

pu
541, 256,
* ’z];gm-zzu S supra. Bu sco
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CHAPTER X.
DEATH-BED GIFTS AND ACKNOWLEDGMENTS.

114. Gift made during death-illness.—Gifts" made by &
Mahomedan during marz-ul-maut or death-illness cannot take
effect beyond a tlmd of his estate after payment of funeral
expenses and debts, unless the heirs give their consent,
after the death of the donor, to the excess taking effect ;
nor can such gifts take effect if made in favour of an heu',»
unless the other heirs consent thereto after the donor’s
death (o).

Explanation.—A. marz-ul-maut is a malady which mduoes
K prehension of death in the persou suffering from it and
wh.lc eventually results in his death.

Hed., 684, 685 ; Baillio, 551-552.

Marz-ul-maut (p).—It is an cssential condition of marz-ul-maut, that is, death-illness
that the person suffering from the marz (malady) must be under an apprehension of maut
(death). “The most valid definition of death-illness is that it is one which it is highly
probable will issuo fatally” (Bsillie, 552). Where tho malady is of long continuance,
a8, for instance, consumption or albuminuria, and there is no immodiate apprehension
of death, the malady is not marz-ul-maut; but it may become marz-ul-maut if it sub.
sequently reaches such a stage as to ronder death highly probablo, and death docs in fact
ensue (7). According to tho Hedays, a malady is said to be of *“ long continuance *
if it has lastoda yoar; a disonso that has lasted for a year doocs not constitute
‘marz-ul-maut, for *the patient has become familiarized to his disoaso, which is not then
acoounted as sickness” (Hed. 685). But * this limit of one year does not constitute
& hard-and-fast rule, and it may moean a period of about one year ™ (r). In short, a gift
must be deemed to be made during marz-ul-maul, if as observed by the Privy Council,
it was made * under pressure of tho senso of the imminence of death ™ (s).

In Sarabai v. Rabiabai (t), it was laid down that in ordor to establish marz-ul-maut
the following conditions must be present :—

(1) there must be proximate danger of death, so that there is a preponderance

of apprehension of death ;
(0) Wlif.lﬂlv.m Al 607)' All 587 [wnym—m o case n( mln-lll
@ Ahmed v. maut} ; Rashid M‘ V.
51 1. C. 638 ( ‘81 Bon m [rapld w
(p) Fatima Bibes v. Ahmad Buksh (1903 31 Cal. %“ v. M
'l’,mbyl’c“cllﬂlul‘ 67 &2 )IDelll‘h 67 1. C.
[albomiuurla for upwards of o yest—nob 77, (32 A, C. 428 Jnot'a cose mars-ul-
marz-ul-maut | : Ibrakim Goolam Ariff v. d v. Rahim Bibt (l’ll)
Saiboo (1908) 36 Cal. 1, 22, 34 L A. 167,177 238, 61 1. C. 638 [raj
[Sﬂdmmo‘lwm‘nﬂﬂ “ﬂo—‘d‘ nlmnu Iw v.
stomach—not a case of marz-ul-maut]; Mohammad (1917) 8 Pat. L. w. W, 282, 43

Labbi B v. Bibun Bibi (1874) 4 N.- PRARN
T Stonno. NS mnuv'mnda 8 8 Gl o ot e Biprg, U 05 eupre.
Ph A m'nﬂu'--uq; u-u(.‘.smzi) { ; (lm) 1 3 M?I‘.wA_’. l:ziu{.m
All. 781 (Hagering {lis S0 marz-ul- Zm) 0 S, o, s
Puaut] ; Saradat v. Rapiabat (1906) 30 Bom, Bty

,

S. 14
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(2) there must be some degree of subjective apprehension of death in the mind of
the sick person ; and

(3) thero must he some extornal indicia, chief among which would be inability to.
attond to ordinary avocations.

Shiah Lw.—The same 18 the rule of Shiah law (x).

Sale.—-The provisions of this section do not apply to a transfer for consideration, e.g.,
asalo (o). A transfor of property made by n hushand to his wife in lieu of dowerisin effect
8 sule, though tho transaction may be described as a gift (w). On the other hand, a transac-
ton, though in reality o gift, may bo described as a salo to ovado tho provisions of tho law
rolating to L.maut. Such a will bo g I by tho law relating to

marzul-maut (x).

115. Conditions necessary for its validity—A gift made
during marz-ul-maut is subject to all the conditions necessary
for the validity of a gift including delivery of possession by
the donor to the donee.

Baillie, 551, As to the conditions necessary for the validity of gifts, see tho chapter
on Gifts below.  See also the eases citod m the preceding section. A death-bed gift
is ossontually & gift, though tho limits of the donor's power to disposo of his property by
such a gift uro tho namo as tho lumats of hus -y power. Tt is th subject
to all the ons of a gift, ling delivery of possession by the donor o tho done
boforo tho death of the donor.

116. Death-bed acknowledgment of debt—An acknowledg-
ment of a debt may be made as well during death-illness as
“ in health.”

‘When the only proof of a debt is an acknowledgment made
during death-illness, the payment of the debt is to be post-
poned until after the liquidation of debts acknowledged by the
deccased while he was ““ in health”” and debts proved by
other evidence. But an acknowledgment of a debt made
during death-illness in favour of an heir does not constitute
any proof of the debt, and no effect is to be given to it at all.

Hed,, 436, 437, 438, 634, 685; Bmlhe, 693-694, This section is to be read with
that part of sce. 29 wluch rofers to prioridy of dobts,

6 Khurehed v. Faiyaz (1014) 86 All. 289, 287 1. (w) Esahag v. Abedunnesss (1914) 42 Cal, 3061,

. 258. . C. 692,
(v) Fazl Ahmad v. Rahim Bibi (1018) 60 All | (x) 40 All 288, 244-245, 51 1. C. 638, supra.
238, 244-246, 51 1. C. 638.

<
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CHAPTER XI.
GIFTS.

117. Hiba or gift—A hiba or gift is“ a transfer of pro-
perty, made immediately, and without any exchange,” by one
person to another, and accepted by or on behalf of the latter

Hedaya, 482 ; Baillie, 515, Sce Transfer of Property Act, 1882, s. 122, and also
5. 129,

118. Persons capable of making gifts.—Every Mahomedan
of sound mind and not a minor may dispose of his property
by gift.

Hodaya. p.

119. Gift with intent to defraud creditors-—A gift made with
intent to defraud the creditors of the donor is voidable at
the option of the creditors. But such intention is not to be
inferred from the mere fact that the donor owed some debts
at the time of the gift (y).

Under tho Transfer of Property Act, 1882, s0c. 53, 1f the effect of a mft s to defeat
croditors,the gift mav bo presimed to have boon made with intout to defeat, tho croditors,
It is not clear whether such intont may be presumed undor the Mahomedan law.  Soe.
53 of the Transfor of Property Act doos not overnde any rule of Mahomedan lnw to the
contrary [sce s. 2 (d) of thut Act].

120. Gift to unborn person.—A gift to a person not yet in
existence is void (z).

. 121, Extent of donor's power—A gift, as distinguished from
« will, may be made of the whole of the donor’s property,
‘and it may bc made even to an heir.

“Tho policy of tho Muhomedan Inw appoars to be to provent a festafor intorforing
by will with the course of the devolution of property according to law among Ins hesrs,
although ho may give a specifiod portion, as much as & third, to a stranger.  But it
also appencs that a holdor of property may, to  cortain oxtent, dofat the policy of the
law by giving in hus lifetime the whole or any purt of s properly to one of his sons
provided ho complics with cortain forms ™ (a).

It need hardly bo stated that a Mahomedan may disposo of tho wholo of his pro-
perty by gift in favour of a siranger, to the ontiro oxclusion of his ewrs.

A3 to minority, see notes to s. 101,

@) Azim-un-nissa v. Dals (1871) 6 Mad. H. C. ‘Bengal (1009) 36 Cal, 431, 2 1. C. 201,
4565, 408-460; Abdool Ilye v. Meer Mahomed | (a) Khdljoamtmulu v. Rowshan Jehan (1876) 2 Cal.
(1886) 11 1.A. 10, 10 Cal. 618 ; Macn 84, 107, 8 1. A. %01, 307; Chaudhr
D. 217 (case 15), p. 510 (case 44); Ameer Mehds Hisun v. Muhammad Hassan (1903
AN, Vol. 1., pp, 16-10. . 430, 440, 33 1. A. 88, 76; S

() Abdul Cadur’v. Turner (1884) 9 Bom. 168 ; Huaain v. Hashm AL (1916) 43 T, A. 212,
Mahomed Shah v. O] Trustes of 221, 38 All. 627, 645-646, 36 1. C. 104

S
117-
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122. Gift of actionable claims and incorporeal property.—
Actionable claims and incorporeal property may form the
subject of gift equally with corporeal property (b). .

' [A git may be made of debts, or of Gi
notes (c) ; of malikana (d) or of zemindari (c) rights ; also of property lot on lease ( f),
and property under attachment (g). Similarly, a gift may be mado of a right to receive
\ & specified share in the offorings that may bo made by pilgrims at a shrine (k). In short
8 gift may be made of anything which comes within the definition of the word * mal™ t
that is, property (i).]

““ Hiba in its hiteral sonso signifies the donation of a thing from which the donee
may derive a benefit : ” Hed., 482. ** Gift, as 1t is defined in law, is the conforring of a
right of property in something specific, without an exchange.” Haillie, 515.

The cascs cited in para. 1 above would not have arisen at all, had it not beon
for the wrong notion which prevailed at one timo that khas or physical possession was
necessary in all cases to constituto a valid gift. Conformably to that notion, it was
contended in those cases that corporeal property alone could form the subject of gifts,
that being the only kind of property that is capablo of khas or physical possession.
But that notion has long sinco been rejectod as erroneous, and it has been held that when
the subjeot of gift is not capablo of physical possossion as 1n the case of choses in action
and incorporeal rights, tho gift may bo completed by any act on tho part of the dono:j

———— -

showing a clear mtentlon to divest himself of the ownership in tho proporty. Notef
that debts, ik and G issory notes are all choses i
aoction, or, to use the language of the Transfor of l'mp«-tzy Acz, actionablo claims.  Soo!
& 126 bolow.

123. Gift of equity of redemption.—(Z) A gift may be made
by a mortgagor of his equity of redemption. /!

(2) There is a conflict of opinion whether a gift of an
e uity of redemption, where the mortgagee is in possession
the mortgaged property at the date of the gift, is valid.
The High Court of Bombay has held that it is not (5)-  On the -
other hand, it has been held by the High Court of Calcutta,
that it is valid (k). The latter, it is submitted, is the
correct view.
| The Bombay High Court does not hold that an equity of redemption could not form
i the subject of & gift in any caso. What it does hold is that a gift of an equity of redomp-
tion is not valid if the mortgagod property at the time of q\n is in the possession of the
mortgagee. The ground of the Bombay decisions is that delivery of possession by the
donor to the donee is a condition essential to the validity of a gift, and the mortgagor

cannot deliver ion if the is in i It is true that delivery of
Bee the uul cited in the illustration. Ahmad-ud-din v. Ilakhi Baksh
8} Mullic Abdul Gaffor v. Mulek (1884) 10 ® 485, ll L C. 68 (1912) 34 A
Cal, 1112, 1125, (9 Mirza' Abid v. Munnoo Bbi(1927), 2. Luck,
b, p. 11265, 496, 102 tyNy 7:03‘33 A. 0. 261,
0 B 13 1. ) Zemal'v. Ramft Dom. 882 ; Mohinu-
Awican Begum v. Nizam-ud-Din Shah (1888) | (k) Turs. Pmuu © s (1022)

21 All, 105,161 49 Cal. 6&(”)‘.0.42.7514: 319,
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possession by the donor to the donee is necessary to validate a gift. But itis cqually
well established that whon the subjcot of a gift is not capable of actunl possession,
the gift may bo perfected by appropriato acts on the part of the donor which may
have the effect of transferring the ownership to the doneo (s. 126). When the mort-
gegor himself is in possession of the mortgagod property, a gift of the equity of
redemption is not valid unless he dehverl possession of the property to the donee. But
whero the isin p the cannot doliver ion to the
donoe, and tho gift, it is submitted, may in that ovent bo comploted by some other
appropriate method. Tho Bombay decisions, 1t is submitted, are not sound. The

of these decisic was quostioned by the High Court of Allahabad (1), and
they havo been dissonted from by the Caleutta High Court.

Tho following is a peonliarc 1w s | uwns ix L jos. Tlo "
threo with possession to M. ITo then makes a gift of all the six propl'rl,)('.! to D and puts
him in possession of tho thres propecties not mortgaged to M. Is the gift to D of the
equity of of tho whree prop in the p jon of M valid? Tho High
Court of Bombay has held that 1t is, the reason given boing that the deed of gift should
be looked at as a wholo (m).

124 Gift of property held adversely to domor—A gift of
%ertdy in the possession of a person who claims it adversely
o

mor is not valid, unless the donor obtains and dehvers .

possession thereof to the donee [ill. (a)], or does all that he
can to complete the gift so as to put it within the power of
the donee to obtain possession [ill. (b)].

(a) A executes a decd of gift in favour of B, conferring upon him the proprio-
tary right to cortain lands then in tho possossion of Z, and clained by Z advorsely to 4.
A dies without acquiring posscssion of tho lands. After A% death, B sues Z to
recover possession from him. The suit muet fail, for tho gift was not completed by
delivery of possession to B. Meeraly v. Tajudin (1888) 13 Bom. 156 ; Rahim Buksh v-
Muhammad Hassan (1888) 11 All. 1; Macnaghten, p. 201, case 6; Fakir Ninar v.
Kandasawmy (1912) 36 Mad. 120, 128-131, 14 L. C. 993.

(b) A executos a deed of gift of immoveablo property in favour of B. At the date
of the gift the property is in possossion of € who claima to hold it adversely to 4. B
sues C to recover possession of the property from him, joining 4 in the suit as a party
defendant. A by his written statement admits B's claim. C contends that tho gift is
void, inasmuch as 4 was out of possession at tho date of the gift, and no possession was
ever given to B. The gift is valid though no possession was dolivered by tho donor to
the donee. Thivir Lordships of the Privy Council said: “ But it must be observed that
in this case the disputo as to the validity of the gift is not between the donee and the
donor. The person who disputes it claims adversely to both. T'he donor has done all
that she can to complele the gift and is a party lo the suit, and admits the gift to be complete.”

im Baksh v. lﬁlhnmmi Hmu (1888) (m) Chandsaheb v. Gangabat (1021 45 N
® 'llAIl 1,10; Nizam-ud- 1206, 84 1.0. 21, oz, 'Bom
Py vt

Se.
123,124
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Ss.  Kalidas v. Kanhaya Lal (1884) 11 Cal. 121, 11 L. A. 218, o casc under the Hindu law,
124,125 followed in Makomed Buksh v. Hoosein Bibi (1888) 15 Cal. 684, 701-702, 15 L A. 81,
acase under tho Mahomodan luw. In the last-mentioncd caso thoir Lordships of tho

Privy Council obscrved as follows i—

“In this caso it appears to their Lordships that tho lady [donor] did all she could
to porfect tho comtemplated gift, and that nothing more was required from her.  The gift
was attendod with the utmost publicity, the hibanamuh iteclf authorizes the donees to
tako possossion, and 1t appears that 1n fact thoy did take possossion, Therr Lordship
hold, under these circumstances, that there can bo no objoction to the gift on the
ground thut Shuhzad: [donor| had not possossion, and. that sho herself did not give
possession at the time”.

Following tho above ohsorvations, 16 has heon held that a gift of immovablo property
by a purchaser ab a sale 1 execution of a decree, though made before confirmation of
tho salo and bofors acquisition of possossion by him, 18 valid, if tho donco is authorized
t0 obtain posscssion (n). Sco Code of Civil Procedure, 1908, .65,

125. Writing not necessary—Writing is not essential to
the validity of a gift ecither of movable or of immovable

property (o).

$s. 122-120 (Chapter V11) of tho Transfor of Property Act, 1882, deal with gifte.
By &. 123 of tho Act it s providod that a gift of immovable property must bo effected
by a rogistered mstrument signed by tho donor and attested by at lenst two witnosses,
and that a gift of movable proporty may bo effected either by a registered mstrument
* signed us aforesaid or by delivery. But the provisions of s. 123 do not upply to Maho-
medan gifts (sco 8. 129 of the Act). A gift under tho Mahomedan law 18 to be cflocted
in the manner proscribed by the Mahomedan law (s. 126).  1f tho formalitios prescribed
by that law (s. 126) aro complied with, the gift 18 valid oven though 1t 18 not effected
by a rogustorod instrumont and though, where offected by an instrunient, the instrament
is not attested (p). But if the formahties are not complied with, the gift 18 not vahd
even though it may have boon effoctod in the manner prescibed by s. 123 of tho
Transfer of Proporty Act. See notos to s. 126,

The law of gifts in Lower Burma.—Sece. 123 of the Transfer of Property Act,
which requires a gift of immovable property to be made by a registered instrument, was
extended to the Pogu District in 1904, but s. 129, which saves tho rules of the Mahome-
danlaw of gifts including the roquirement of delivery of possession [s. 126 below], was
not so extendoed in terms. In a recent caso their Lordships of the Privy Council
held that tho Local Government was not authorized bys. 1 of the Transfor of Property
Act, and did not appear to have intendod, to oxtend s. 123 apart from s. 129 ; in other
words, the extonding of &, 123 in the District did not operato as an exclusion of s. 129,
Tho result is that a gift by a Mahomedan of immovable property situated in the
Pegu District is not complete, unless (1) it 1s effected by a registerod nstrument as
required by s. 123 of tho Transfor of Property Act, and (2) it is accompanied by delivery
of possession as required by Mahomedan law (g).

(W) Mirsa Abid v, Munnoo B (1927) 2, Luck,  (p) Karam llahi v. Sharf-ud-Din (1916) 38 All
m:ool(‘n(’:nA,u .Gl. T.C.
O . '.:’“;‘1' oo privy. coume w @ ";,‘é‘n'.' ““1“".‘33',("”"‘“&3,”) Boidk,
) n 3
KOan St i, "Soo aioe Do, 508 &
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125A. Behnqmshment by donor of ownership and
d ~ It tial to the validity of a gift that the
donor should dwest himself completely of all ownership
and dominion over the subject of the gift )y -

“A @it cannot be miphed. Tt must be oxpress and unequivoeal, and the
intention of the d must be d 1 by his entuerel ish f the thing
givon, and the gift1s null and void when he 1o actof h
it”: Macnaghten, p. 51, s, 8.

‘- 125B. Gift how constituted. ~A gift is constituted by a
leclaration of gift by the donor, by acceptance of the gift,y
express or implied, by or on hehalf of the donee, and by
‘delivery of possession of the subject of the gift hy the donor

to the donee as mentioned in sec. 126.

Bulle, 515 ; Hedava, 482,

126. Delivery of possession—(I) It is essential to the
validity of a gift that it should be accompanied by a
delivery of possession such as the subject of the gift is sus-
ceptible of (s). As observed by the Judicial Committee in a
recent case, ** the taking of possession of the subject- matber
of the gift by the donee, either actually or constructively,”
is necessary to complete a gift (¢).

(2) Registration :—-Registration does not cure the want
of delivery of possession. [See cases cited in the illustration].

Tustration.
[A excoutes a deod of gift of a dwelling houso belonging to him in favour of B. The
dood 18 duly 4, but is not deli to B. The gift is incom-

plete, and thercfore void; Mogulsha v. Mahamed Saheb (1887) 11 Bom. 517; Ismal
v. Ramji (1889) 23 Bom. 682 ; Vahazullah v. Boyapati (1907) 30 Mad. 519.]

Hedaya, 482 ; Baillie, 520-522.

Registration.—Tt has been stated above (s. 125) that writing is not necessary to the
validity of a gift. But if there be an instrument of gift, tho instrument, in ordor that it
may bo admissible in evidenco, must, if it relotes to smmovable property, bo registerod, not
under the provisions of the Transfer of Property Act, for those provisions do not apply
to Mahomedan gifts [see s. 125 above], but under the Registration Act, 1908 : see Rogis~
tration Act, s. 17 (a) and s. 49.

(1) Musammat Bubi v. Sheikh Wahd (1028) Fann (1900) 28 ATL 4304, 40,33 1.0. 03,
sl i 118, (29) AT 183, 75; Tara Drasana v. Shandi (1922}
(0} mv Kasim Ali (1016) 431 A. 212, 6001I08,16[0 810.('22)A(‘ 422,
222. 38 Al 09.7 645-648, 36 1.C | (1) Mohammad v. Fakhr Jahan (1022) 401 A.
Jehan 105, 209, 44 AlL 301, 315, 68 L.
O A Tr T n AL %07 C22) A. B. C. 281
Chaudhré Mehdi' Hasan . Muhdmmad

Ss.
125A-126
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Comatructive posseavion.—Whero & donor makes a gift of the corpus of a property
but roserves tho usufruct to himself and_continues in physical possossion of the property,
the payment by tho donco of Government rovenuo after tho dato of the gift in respect
of the proporty amounts to constructive possession of tho proporty on the part of the donoo
and tho gift is completed by such possession ().

Burden of proof.—* By the Muhsmmadan law a holder of property may in his lifo-
timo givo away tho wholo or part of his proporty if ho comphies with cortain forms ; but.
it is incumbent upon those who seok to sob up such a transaction to show very clearly
that, those forms have been compliod with. It may bo by dood of gift simply [that is
hibal, or by dood of gift couplod with consideration, that is, hiba-bil-iwaz [as to which
aco s. 141]. If tho formor, unloss accompanied by delivery of the thing given, so far
w8 it is capablo of delivery, it s invalid.  If tho lattor (in which case delivery of ~posscs-
sion is not necossary), actual payment of the consideration must bo proved, and tho
bona fide intontion of tho donor to divest humscll in presents of tho proporty, and
to confor it upon tho doneo must also bo proved ™ (v).

A declaration by the donor in tho dood of ift that possossion has boon givon binds
tho heirs of tho donor (1).

Subsequent delivery of possession.—A gift is not complete unless possession 18
taken at tho time of gift, that is ut the time of declaration and accoptance (z). Possess~
ion taken ut a subsequent period 18 not effective, unlews it was taken with tho donor’s
consent (z2.)

The law of gifis in Lower Burma.—Seo notes under tho same heading to s. 125 above.

126A. Gift through the medium of trust. —() A gift may
be made through the medium of a trust. The same conditions ¢
are necessary for the validity of such a gift as those for a gift
to the donee direct with this difference that the gift
should be accepted by the trusiees [s. 125 B.], and possession also
should be delivered to the trustees (y) [s. 126].

(2) A Mahomedan cannot through the medium of a trust
settle property for the benefit of persons who are incapable of
taking under a gift, nore can he through the medium of a
trust create an estate not rccognized by the law of gifts

overning the sect to which he belongs. Thus neither a
g\mni nor a Shiah can make a gift in favour of an unborn
person; so he cannot through the medium of a trust
settle property in favour of an unborn person.. And since
a life-estate is not recognized by the Sunni law, a Sunni
(w) (1922) 49 1. A. 105, 210, 44 AlL S01, 316, 68 78 1. C. 222, (24) A, A. 307.

. G254, (i2) AL P G, 281, awprd, (22) Macnagliten, p. 5y, 6. 4, and case 14,

() Chaudhry 'Mehdi Hasan v, Slukammad 218
Ilaran (1906) 28 All. 430, 448-449, 33 1. (y) Sadik Husain v. Hashim 4l (1018) 43
68,747 msa V. Rowr han I

3 e A, 212, 218224, 38 All, 627, 642-648 ;
e . A, 201, 307, 2 Cal. 184, 197; 86 1.C. 104; Modsabhai 'v.
advk Husain v, Hashim Ali (1910)43 1. A’ (1904) 20 Bom. 267, 274-276 [a Khoja.
21z, 220, 38 All. 627, 645-646, 30 1.C. cae]; Jainabai v, Setna (1910) 84 Bom,
104; ‘Gulam Jafer v.' Masludin (1881) 804, 6 1.C, 513; Casamally v. Currim
5 Tom. 238, 24; | 1911) 36 Bom. ‘214, 259-260, 12 1.C. 225
(@) Mubammad Mwmtaz V. Zubaids Jan (1889) @ Khoja case]; Ram Ci v, Fatima
1L All, 460,15 1. A, 205. {o16) 43 Calr 933, 088, €0 1C.
() Sec 43 [ A. 212, 292.23, 38 AlL 627, 836 (a case of waki); irra ‘Mashim v,
040-847, 36 1104, supra ; Mautani v Bindancem (1928) 6 Rang. 343,
Maula Baksh (1024) 46 All, 200, 262-263;
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cannot through the medium of a trust create a valid life- g,

. estate. But the Shiah law recognizes life-estates and vested 126A,127
remainders. A Shiah may therefore create such estates
through the medium of a trust, but not in favour of unborn _,

+ personsy The only mode of creating successive life-interests
in favour of unborn persons is by way of wakf. The
decd must in that case comply with the requirements of a
valid wakf (z).

[4, a Shiah Mahomedan. exccutes u deed purporting to transfer certain immovable
properties to B, € and D as trusteos for the beneht of his wife and cluldren. The deed
in oxocuted by A and 1t 18 remistered. It 18 not e ccuted by 5, C and 1) or any of thom,
None of the properties 18 transferred to vho names of tho trustees, and A continues to
be n rocoipt and enjoyment of the ronts as before.  Here there 1 no noceptance of the
trust by tho trustees, nor 18 thern any dvlivery of ponsession to the trustoos, The gift is
thorofore void: Sadik Husain v. Hashum Ali (1916) 43 L. A. 212, 218-224, 38 AlL 627,
642-648, 36 L. C. 104].

The introduction of trastees is morely the omployment of machinery whereby the
gift is carried into offect (a). Acceptanco of a trust by trusteos is indicatod by their
oxoouting tho deed of trust. In the case put above, tho doed was not oxecuted by the
trustoos, and hence thero was no acceptance.

As in the case of a gift to the donce direct, 80 1n the caso of a gift through the medium
of a trustee, the donor should divest himsclf of all control over the corpus of the
property. If he does not do so, the gift 13 invahd (b).

127. Delivery of possession of immovable property.—(I)
Where donor in possession.—A gift of immovable property of
which the donor is in actual possession is not complete, unless
the donor physically departs from the premises with all his
goods and ~ chattels, and the donee formally enters into

14/possession (¢)-

(2) Where property let out to tenants.—A. gift of immov-
able property which is in the occupation of tenants may be
completed by a request by the donor to the tenants to attorn
to the donee (d).

(3)  Where donpr and donee both reside in the property.—
No physical departure or formal entry is necessary in the case
of a gift of immovable property in which the donor and the
donee are both residing at the time of the gift: In such a case
the gift may be completed by;some overt actiby the dongr

[asim v. Bindaneen(1028) 6 Rang 343. MIPM. . 231, Prec. XXII.
i:) '4’:"&?»: ;83, 30 1.C. 686, )'3'“ s?) Shaik. m{sm&sm-(nw)onom,
B S i Sderion (35S nane, | 8, VI i e i
T e o Oone ‘property without the v. Rowshan .m-:‘?hm)': Cal. 184, 107
consent of the donor was held to render 3 L A. 201, 308,

the gift Invalid|
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Ss. indicating a clear intention on his part to transfer possession
121,127A gng to divest himself of all control over the subject of the '
[ gift ée) This rule has been applied mainly to cases in which

the donor stands in loco parentis. to the donee (f ). ¢

I ion to sub-section (3).—A lady, who had brought up her nephew
a8 her son, executed a deed of gift in favour of the nephew of a house in which they were
both residing at the time of the giit, Tho donor did not physically depart from the house
either at the time of the gift or at any subsequent period, but continued to hve in tho
house with her nephew.  The property was transferred to the name of the nephew, and the
rents were recovered in his name.  Held that the gift was complete, though thero was no
formal delivery of possession © Humera Bibe v. Najm-un-missa (1905) 28 All. 147,

127A. Gift of immovable property by husband to wife.—
The rule laid down in sec. 127 (3) applies to gifts of immov-
able property by a wife to the husband (g), and by a husband to
the wife, whether the property is used by them for their joint
residence (A), or is let out to tenants (z). The fact that the
husband continues to live in the house or to receive the rents
after the date of the gift will not invalidate the gift,the presump-
tion in such a case being that the rents are collected by the
"husband on behalt of the wife and not on his own ().

Goft from husband to wife. -In Amena Biba v. Khatiya Bibe (k), the gt was from a
Busband to the wife, and the gft conmsted of o honse 1 which the husbund and wife
lived tagether, and of o chawl (adjonung the house) which was let out to tenants.  Sir
M. Satwsse, Col.y satd s *Tnmy opinion, the relation of husband and wite and his
logal right Lo reside with hor and to manago her property rebut the nferenco which in
the caso of partics standaug m n different relatton would arso from a continued rosidonce
in tho house after the making of the Mbe (gft), and in tho husbund, gonerally
roceiving the rents of the chnw L annosed to the house.” In Ma My v Kallander Ammal (),
tho gt was by whusband to the wife, and mutation of numos wasduly offected in
public records and tho wife’s name was entorod as proprictress, Dealing with this case
their Lordships of tho Privy Councl said s Lt must, thercfore bo tahen that mutation
wan offected by Mowdeen [husband] humself, and i tho oaso of & gitt of immovablo pro-
porty by n Mahomedan hushand to his wifo, onco mutation of names has boen provod,
tho natural prosumption attstng from tho rolation of husband and wife oxisting betwoon
thom 13 that the husband’s subsoquent acts with reforence to tho property were dono on

() Mucagiten 31,8,

1. eun ) Amina Bui v. Rhatya Bibi sen 1 Bﬂm
(1020) 22 Bom 1., R, 220, ST I G 157 Amu -un-nissa V. Dale (1868)
Higmert e v Ko un-mnﬂ (1905) 28 8

All 147 [unt o nepliow]s Bits Kaver | () Emnabat v, Hapwaar (ms) 13 Bom, 352
b I kb (1905 20 Vot 408 tstte | Oy g 4 vslm ander  Ammal (1927) 64
daw

i e <dildron] s Tang. 7 "
Kandath v. Ausaliam (1907) 3 Pc 22, approving, lnmn ‘H. C. 167, 162
{imother to “danghteet. e sce - Haoa fupra ;13 om. oo, 834355,
Naha V. Sahomed (1806) 1o Mad. 345, | (&) 1 Bom: H. C. 157, 165,

o (m'l)ml A 23, 'S Hang, 7,100 L. C. 82,
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128. Delivery in case of incorporeal property and actionable
claims.—When the subject of the gift is incorporeal property
or an actionable claim, the gift may be completed by any act
on the part of the donor showing a ‘clear intention on his part
to divest himself in prezsenti of the property, and to confer it
upon the donee.

[(a) A gift of Government promussery notes may bo completed by endorsement,
and delivory to the donoo - Neawab Umjad Alleykhan v. Muhumdce Begam (1867) 11
M.LA. 517, 544

(b) A gift of zamindari rights. beld under Covernment, mny be completed by muta-
tion of names in the hooks of the Jollec 1. Suyed .ihmad Khan v. Kadrs Begam (1895)
18 All 1.

() A hands over to i wifc a rcecipt passed 1o him by a bank n respect of monoy
deposited by him with the bank, and says * after taking n hath | will go to the bank
and transfor the papers to your name ”  The receipt contains 1n the maron the words
“ not transferablo A dies heforo the transfer 1s effected.  The @it 18 not completo £
Aga Mahomed Jaffer v. Koolsom Bechee (1897) 25 Cal. 9, 17. The tecerpt beng * not
transferable,” the donor’s rizht 1o Tecerve the money from the bank cannot bo trans-
ferred by a mero dehvery of the receipt.]

As regards deln ery of possession, a distinetion ought to be drawn between enscs
where, from the naturo of the subject of the gift, actual possession could not bo given to
the donee and cases where such possession could be given to the donece.  Thus whore lands
are lot on leases, no Ahas or actual possession could be delivered.  Tn such a caso a gift of
the Tands is valid bhough possession is not delivered (m).  * Thero 18 no doubt that the
principle of Mahomedan law is that possession in neeessry to mako a good gift, but tho
question is, possession of what ? Tf the donor docs net transfer to the donoe, o far as he
can, all the posscssion which ho can transfer, the gift1s not a good onc. As wo have
said above, thero 18, 1 our judgment, nothing in tho Mahomedan law to prevent the gif
of o right to property. "The donor must, so fur s 1t ix possble for kim, transfor to tho
donce that which ho gives, namely, such right as he himself hus; but this docs not imply
that whero o right fo property forms the subject of a gatt, the gift will boinvalid unless tho
donor transfers what he himself docs not possess, namely, the corpus of the ptopeity. He
must evidonce the reality of the gift by divesting himself xo fur as he can, of tho wholo of
what he gives ” (n).

129. Gift to a minor by father or other guardian.—
No change of p jon is ry in the case of a gift by a
father to his minor child or by a guardian to his ward (o).

ed., 484 ; Baillie, 538 ; Macnaghten, p. 51, 5. 9. * Where thero is on the part of
a father or other guardian a real and bona fide intention to make a gift, the law will be
satisfiod without change of possession, and will presumo the subsequent holding of the
property to bo on behalf of the minor:” 15 Beng. L.R. 67, 78, .R. 2 1. A. 87, 104.

21 All. 165, 170-171.
(m) Mullick Abdool Guffoor v. Muleka (1889) | (5} Ameeroonissa v. Abadoonissa (1875) 16 Beng,
10 Cal. 1112, L.R. 07,78, 2 1. A. 87, 104 ; Fatima 3%

() Anwari Bequm v. Nizam-ud-din Sha (1896) v.ARmad Baksh (1904) 31 Cal, 899, 330,
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The guardian referred to in this seotion is the guardian of the property of a minor.
"The following persons aro entitled in order to tho guardianship of the property of a
munor, namoely, (1) the father, (2) his exccutor, (3) the father’s father and (4) his executor.
No change of possession is necessary in the case of a gift by a father to his minor son, for
the father himsolf 1s the person to receive possession as the guardian of his son. Similarly
no change of possession is necessary in the caso of a gift by a grandfather to his minor
grandson if the father is dead, for the grandfather is then tho person to take delivery
on bohalf of his grandson as his guardian. But if the father is alive and has not been
deprived of his rights and powers as guardian, there must be a delivory of possession
by the grandfather to the father as guardian of his minor sons, otherwise the gift is not
completo. The mero fact that the minors have always lived with their grandfather
and have been brought up and maintained by him will not constitute him guardian
of their property so as to dispense with delivery of possession (p).

The mother is not in law the guardian of the property of her infant child ;
therefore, & gift by a mother to hor infant child does roquire transfor of pos-
session from her to the child’s father, and, if the father be dead, to his executor, and

1if there be no executor, to the child’s father’s fathor, and if ho be dead, to his executor.

But if thero bo nono of theso, no change of possession is nocessary in the case of & gift
by a mother to her infant child, or in the case of a gift by any other person to & minor
under his caro (s. 130).

130. Gift to a minor by a person other than his father or-
guardian.—A gift to a minor or to a lunatic by a person other
than his father or guardian may be completed by delivery of
possession to the father or guardian.,

“ When the donce ie & minor, or insane, the right to tako possession for him be-
longs to his guardian, who is first his father, then his father’s exeoutor, then hisgrand-
father, then his executor.” 1If there be none of these, possession may be taken for the
nunor by any porson under whose power he may happen to be (s. 262 B) : Baillie, 539 ;
Med., 484 ; Macnaghten, p. 51, s. 10. Of course, no change of possession is necessary
whero the guardian himself is the donor (s. 129).

131. Gift to a bailee.—Where the subject of the gift is
already in the possession of the donee as bailee, the gift may be
completed by declaration and acceptance, without formal
delivery of possession. '

[(2) Agift of a proporty in the possession of a bailee, lessee, pledgee, or mortgagee
may bo completed without formal transfor of possession: Hed., 464 ; Baillie, 522,

(b) A makes a gift of a house to a servant in his employ for the collection of rents.
There is no evidonce of any * overt act showing transfer of possession of the property.”
‘The gift is void, for a sorvant or an agent for the colloction of rents cannot be said to be
in * possossion™ of the house of which he collects the rents: Valayat Hossein v.
Maniarm (1879) 5 C. L. R. 91]

132. Mushaa defined.—Mushag is an undivided share in
~ property either movable or immovable.,

(p) Musa Miya v. Kadar Buz (1928) 65 L. A. 171, 62 Bom, 316, 109 L. O, 31, (°28) A. PO, 108.
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133. Gift of mushaa where property indivisible—A' Ss.
valid gift may be made of an undivided share [mushaq] in 133,134
property which is not capable of partition, v~

[4, who owns a house, makes a gift to B of the houso and of the right to use a stair-
cage held by her jointly with the owner of an adjoining house. The gift of A’s undivided
share in the staircaso, though 1t is a gift of a mushaa, 18 valid, for & staircaso is not capable
of division: Kasim Husain v. Sharif-un-Nissa (1883) 5 All 285.]

184. Gift of mushaa- where property divisible.—A
gift of an undivided share (mushaa) in property which is
ca; of division is invalid (fosid), but not void (biul). The

it being invalid, and not void, it may be perfected and ren-
red valid by subsequent partition and delivery to the,
donee of the share given to him [ill. (a)].

Eaceptions.—A gift of an undivided share (mushaa),” '
though it be a share in property capable of division, is valid
from the moment of the gift, even if the share is not divided ;-
off and delivered to the donee, in the following cases :—

(1) where the gift is made by one co-heir to another '
[ (b)]; \

(2) where the gift is of a share in a zemindari or taluka
[l (e)];

(3) where the gift is of a share in freehold property in
a large commercial town [ill. (d)];

(4) Where the gift is of shares in a land company (g).

[(a) A makes a gift of her undivided share in certain lands to B. Tho share 18
not divided off at the timo of gift, but it ia sub ly sop and ion thereof
is delivered to B. The gift, though invalid in its incoption, is vali by
delivery of possession: Muhammad Mumtaz v. Zubaida Jan (1889) 11 All 460, 16
L A. 206; Mahomed v. Cooverbai, 6 Bom. L. R. 1043; Mohib Ullah v. Abdul Khalik
(1908), 30 All. 250; Abdul Aziz v. Faleh Mahomed (1911) 38 Cal. 518, 9 L C. 635.

(b) A Mahomedan female dies leaving & mother, ason and & daughter as her
only heirs. The mother may make a valid gift of her undivided share in tho inheritance
to the son, or to tho daughter, or jointly to the son and daughter : Makomed Baksh v.
Hosseini Bibi (1888) 15 Cal. 684, 701, 15 I. A. 81.

(o) A4, B and C are co-sharers in a certain zemindari. Each share is separatoly
assessed by the Government, and has a separate numborin the Collector’s books, and
the proprietor of each share is entitled to collect a definito share of rents from the ryots,
A makes a gift of his share to Z without a partition of the zemindari. The gift is
valid, for it is not a gift strictly of a mushaa, the share being definite and marked off
from the rest of the property: Ameeroonissa v. Abadoonissa (1875) 16 B. L. R. 67, 2

(@) Ibrahim Goolam Ariff v. Saiboo (1007) 36 Cal. 1, 34 I. A. 167.
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S.134 L A.87; Abdul Aziz v. Fateh Mahomed (1911) 38 Cal. 518, 9 1.C. 636; Jiwan v. Imtiaz
(1878) 2 AL 935 Kasm v. Sharif-un-Nussa (1883) 5 All. 285.

(@) A, who eSasd house 1n Rangoon, makes & gift of a third of the house to B.
The gift is vald, the property bemng situated in a large commercial town Ibrahim
Goolan Ariff v. Saiboo (1907) 35 Cal. 1, 34 L. A. 167,

(¢) A, a partnor in a firm, makes a gilt of hix share of tho partnorship assots to B.
The gift is not valid unless the share 13 dividod off and handed over to B: Hedaya
483 ; Baillie, 529-530.)

Hed., 483-484; Baillie, 623-630. * A gt of part of a thing which 1s capable of
division is not valid unloss the said part is divided off and separated from tho property
of tho donor; but a gft of part of an indwisiblo thing is valid,” tho reason boing that

the thug beng nd , u complote sewin is al icable, and hence
an incompleto seisin must nocossarily suffice, sinco this 1s all that tho thing admits of
Hed., 483.

+ Tho torm mushaa is derved from xhuyuu, which signifies confusion.  An undivided
share is callod mushaa, bocauso of tho confusion that 1s likely to arise 1n the enjoy-
‘ment of tho proporty if a gift were mado of an undivided share 1n the property by one
oo-sharer to a stranger. No such confusion can arise, if the gift is by one co-sharer to
another co-sharer. Hence the rulo of tho Hanafi law that whon property held by soveral
co-sharers 15 cupablo of partition, the gift of an undivided sharein that property in
favour of u stranger doos not tako offect until the share 1s divided off from tho rost of the
property, and possession thereof 1s dohivored to the donoe. * Soisin in casos of gift is

ordained, and a lote sowin s a 'y lition :” Hed.,

483.

In Muhammad Mumtaz v. Zubaida Jan, upon which illustration (a) is based, their
Lordships of the Privy Council said: * The doctrino relating to tho wvalidity of gift
of mushaa 18 wholly unadapted to a progrossive state of socioty, and ought to be confined
within the strictest rules,” This principle was applicd by their Lordships of the Privy
Councilin the case cited m 1ll. (d).

In a Madras case (r), Benson, J., observed that the doctrine of smushaa did not
apply 1n the Madras Presidency, but it was hold in o later case that that view was
erronoous (s).

Tho rule laxd down in this soction applies to gifts and not to transfers for consi-
deration (t).

Device to get over doctrine of mushaa.—1It has been hold by the High Court of Allaha-
bad that though & valid gift cannot be mado of sn undivided share (mushaa) in property
which is capablo of division, tho ditficulty may be overcomo by tho donor selling the
undivided share at a fixed prico to the person to whom the gift is intended to be made,
and then reloasing that porson from payment of the debt reprosenting the price (u).
I this decision were corroct, delivery of possession in the case of a gift
could bo disponsod with in ovory case by tho donor making a protence of s sale to
the donoo and aftorwards releasing tho doneo from the obligation to pay the price.

Shiah law.—A gift ol an undivided share is valid, though it be a sharo in property
&’lplble of partition (v); Baillie, Part II, 204. \

(#) Alabé Eoya v. Musa Koya (1901) 24 Mad, | () Ahmads Begam v, Abdul _Asiz (i .
¢ Vbl& 1907) 503,100 1. O.. m ('27) A. Af:f;l)‘o‘ll
#) Vadasullah v. Boyapati (1907) 30 Mad. 619. | () Sdck Husain v, Hashim Al (1916) 43 LA.
(8) Ashidbai v. Abdulla (1906) S1 Bom, 271, 212, 221-222, 38 All 627, 846, 86 I, C. 104.
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135. Gift to two or more donees.—A gift of property
which is capable of division to two or more persons without 13"" ‘iss
dividing it is invalid, but it may be rendered valid if
separate possession is taken by each donce of the portion
of the property given to him. This rule does not apply
to the case mentioned in the third Exception to s. 134 (z).
nor, it is conceived, to the cases mentioned in the other
Exceptions.

[A mahes 4 gift of a house to B and ¢ without makmg any drvision of the property
at the time of git. Subsequently B and (' dinide the propoty and ench takes
possession of the portion allotted to hun with the consent of tho donor.  Ts tho gift valid ?
According to Macnaghten [p. 60,5 7, p 201, cage 5], it is not, the reason given being that
the division should have taken pluce sumultaneuus'y with the transfee. Accordmg to Bullie
(p. 524), the giftis not voud in 1ts meeption und 1t may be rendered valid by subsequent
division between the donees The lutter scems o ho the hetter opmion. Neo also
Hedaya, p. 485]

Shiah law.- -Under tho Shinh luw a gift, of property to two or more donees i vahd
though no division 1« made either at the tme of gift or subsequently s Barllie, Part
11, 205.

. 186. Gift in futuro—A gift cannot be made of any-
thing to be performed o futuro [ills. (a) and (b)], nor can it be ;
made to take effect at any future period whether definite
[ill.(¢)] or indefinite.

[®) A makes a @ft to B of *the frut that may ho produced by his palm trce this
year” 'The gift 15 void as being a gift of future property : Buillie, 516.

Note.— Tt in assumed 1 all. () that the palm tree helongs to .15 henco A cannot
make u gitt of the fruits that may be produced without at the same timo making o gift
of the tree, and this explansll. (b), assuning {hat the Jaghir village m that case
was ahienablo and divisible.  Bat if the tree does not belong to A, und all that ho 18
entitled to 13 the ht Lo recerve the fruits when produced, there 1s not the shghtest
reuson why A cannot make u vahd gift of the right, and this explams ill. (d).

(b) A Mahomedan oxceutes a deed 1n favour of his wifo purporting to give to the
wifo and her hewrs in perpetuity Rs. 4,000 every year out of his share of the income of
certain Jaghir villages. The gift is void, as being a gift of a portion of the future revenue
of tho villagos : Amitul Nwsa v. Mir Nurruddin (1896) 22 Bom. 489. 1f the Jaghir
be alienable and partible, the gift should bo of the donor’s share 1 the village and not
merely his share of the income. But if the Jaghir be not alionablo or partible, and all
that the donor is entitled to is a spocifiod sharo of tho income, tho donor, it is submitted,
may muako a valid gift of his share of tho income. Sco ill. (1) below and the note to
ill. (a) above.

(c) A oxecutes a deed of gift in favour of B, containing the words *“ so long as I
live, I shall enjoy and possess the propertios, and I shall not scll or make gift to any one,
but after my death, you will b the owner.” The gift 1s void, for it is not accompanied

(w) uotmm v. Abdul mﬂ luﬂ) !0. All ‘ (® n{a\m‘om Asiff v. Saiboo (1907) 85 Cal.
(mza) 7 Pat. 118, (*28) A P. 183
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by delivery of possession and it is not to oporate until afler the death of 4 : Yusuf Al
v. Collector of Tipperah (1882) 9 Cal. 133. Soo also Chekkene Kutti v. Ahmed (1886) 10
Mad. 196, at p. 199.

(d) A is entutled to receive a specified share in the offerings made by pilgrims at &
cortain shrine. A may make & valid gift of the right to roceive such share. Here the
thing gifted is ** the right of the donor to receive a fixed sharo in the offerings after they
have been made ™ (see s. 122) : Ahmai-ud-Din v. Ilahi Bakhsh (1912) 34 All. 465, 14
1. C. 687 ; Anwari Bequm v. Nizam-ud-Din Shah (1896) 21 All 165, at pp. 170-171. See
note to ill. (a) above.]

Macnaghien, p. 50, ss. 3 and 5 ; Baillie, 516; Chekkone Kutti v. Ahmed (1887) 10
Mad. 196, 199 [ future inlefinite period}. The rule set forth in this section is based
on tho principlo that the objoct of tho gift must be in existenco at the timo of the gift :
Buillie, 516.

137. Contingent gift.—A gift cannot be made to take
effect on the happening of a contingency (y).

*“ A gift must not be dependent on any thing contingent, as the ontranco of Zeyd,
or tho arrival of Khahd " | Bullie, 515-516, 549-550). A gift by a Shiah Mahomedan to
A for his lifo, and, in the event of the dvath of A without leaving malo issue, to B, is as
rogards B a contingent gift, and therofore void (). In a Privy Council case a gift was
made by a Shish Mahomedan to his wife for lifo and aftor her death to such of his children
as may be living al his death, Their Lordships observed that the gift to the children was

contingent, but thoy refrained from expressing any opinion as to its vahdity (a). As
to alternative bequests, sce 8. 108A.

138. Gift with a condition.—When a gift is made subject
to a condition which derogates from the completeness of the
grant, the condition is void and the gift will take effect as if
no condition were attached to it.

[(a) Life-estate. -4 mahes a gift of a house to B during the lfe of B. The
condition that A shall havo tho house for life is void, and he takes an absoluto interest
in the property us 1f no condition were attached to the gift. * An Amree [gift for life]
is nothing but a @ift and a condition ; and tho condition 1s invalid ”: IHedaya, 489.
*¢ Neithor gifts nor chartios are affoctod by being accompaniod with an invalid condi-
tion, because tho Prophet approved of Amrees [gifts for life], but held the condition
annoxed to them by tho grantor to bo void” : Iedaya, 488 ; Baillie, 517.

Note.—Under the Hanafi law a granteo of a lifo-ostate takes an absolute an estate (b).
Tho same rule applios to a testamentary gift ; thus a bequest to A for lifo oporates as an
absolute boquost of the property to 4 (¢). Tho creation of a life-interest is allowed by

. tho Shiah law (d) ; and so also, it would seem, by tho Shaffei law (¢). Soe s. 44 above,

(. Macnaghten, 50, 6. 3; Balille 515-516 ; ] Abdul 1013) 37 Bom. 447, 458,
» AMM’ Kl:l-np Nul Kayum (1008) 28 17 I Dlﬁ P v. Mahomed (1 i
) O A ’lu L "MW (1911) 36 Bom. 214, (’) el Trustgs 0?% M (Im) uoﬂ

aammally'v. Gar , ingal "

@ m.'é.l LG 2 o 5505 Sutimaan' . Dorab Al

(@) Sadik Husain V. Hddlm Ali (1910) 43 ‘. . (1852) 8 1., A. 117, 122.

A
2u 219-220 ; 38 All. 627, 843-644, S (©) wxw Abdul Qayum (1908) 28 All

®) Nmmxnv Aot Gagur (1389) 13 Bom. mmv Mir Abed A (1908) 33

d 204, 275, o X('mwrc | @ Pon, Siraj Husain v. Mushaf
g + Abdud dafer v N isamd ‘o Huatin (1021) G0, 931

70,1785 nstothe | (¢) Mahomed mm)m 4baud Laig 018) 31
Bom, 447, 438, 17 1. C.

Pl v R Yhes
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(b) A makes a gift of Government promissory notes to B, on condition that B
should return a fourth part of the notes to A after & month. The condition is void and
B takes an absolute interest in tho notes: see Buillie, 547 ; Hed., 488. [Here tho
condition rolatos to the refurn of a part of tho corpus).

(c) A makes a gift of his mansion to B on condition that he shall not sell it, or that
he shall sell it to a particular individual, or that 8 shall give some part of it in fwaz
or exchange. The condition is void, and B tukes an absoluto cstate in the mansion;
Baillie, 547 ; Moulvi Muhammad v. Fatvma Iubi (1886) 12 LA, 1569. Soe s. 139.

(d) A makes a gift of certain property to B. It is provided by tho deod of gift
that B shall not transfer the propertys The sestraint against alenationss void, and B
takes the property absolutely : Babu Lal v. Ghansham Das (1922) 44 All. 633, ('22)
A. A. 205, 70 L C. 8t Sco Transfor or Property Act, 1882, s 10.]

Hed., 488-489 ; Baillic, 546-549. ** When one has made a @it and stipulated for s
condition that s fésid or invalid, the gift 1s valid and the condition void”. Bailhe,
546. In the illustration to the ~ijon, the condition s fésd. The condition in the
illustration to s. 139 has heen held not 1o be féaud.

Life-estates may be created by wakf.—Sce s. 160 below.

139, “Condition in the nature of a trust—Where property
is transferred by way of gift, and the donor does not reserve
.dominion over the corpus of the property nor any share of
dominion over the corpusVbut stipulates simply for and
obtains a right to the recurring tncome during his life, the gift
and the stipulation are both valid. Such a stipulation is not
void, as it does not provide for a return of any part of the corpus
as in s. 138, ills. (b) and (c). The stipulation may also be
+enforced as an agreement raising a trust, and constituting a
vvalid obligation to make a return of the proceeds during the
. time stipulated. It was so held by the Judicial Committec
of the Privy Council in Nawab Umjad Aily v. Mohumdee
Begam (f) [1ll. (a)] which was a Shiah case and in Mokammad
Fakhr Jahan (g) which was a Sunni case.

The principle of the above decision has been extended by
the Indian Courts to cases in which the gift was made subject
to the condition that the donee shall pay the income to a
person or persons nominated by the donor during the life of
such person or persons [ills. (b) and (c)].

1867) 11 M.I.A. 517, 0547-548; Mirsa perty without the consent of the
m(ﬂhv.m 928) 8 Rang. mmlndm!m reservation of &
843 [where it was held that the donor Mie-interest by the donor to himselt was
had not divested himsell eolnplﬂd{ of therefore invalid.]
all dominlon over W’ in (9) (1922) 49 L.A. 195, 208-210, 44 All. 801,
the deed of trust cont a “condition 814-410, 68 1.C. 254, ('225 APC. 281.
that the trustces should not sell the

Ss.
138, 139
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[(a) A transfors and endorses Government promissory notes into the name of his
son B, and delivers thom to B as a gift, with a condition that B should pay the income
theroof to A during his life. Both the gift and the condition are valid, and Bis bound
to pay the income to A during A’s life : Nawab Umjad Ally v. Mohumdee Begam (1867)
11 M. L. A. 517, 547-548, a Shiah case. The same principle applics to a gift by a Sunni
Mahomedan: Mohammad v. Fakhr Jahan (1922) 49 LA. 195, 44 All. 301, 68 I C. 254,
('22) A.PC. 281

(b) A makes a gift of his house to his son B with a condition that B should give
the income of one-third of the house to 4’s grandson € during C’s life.  Both the gift
and the condition are valid, and B 1s bound to pay the mncomo to ¢ during Cs lifetime :
Lali Jan v. Muhammad (1912) 34 All. 478, 16 L. C. 105, a Sunni case.

() A makes a gift of cortain property to hor son B with a condition that B should
pay out of tho income thercof Rs. 40 overy year to C during (s lifo, and divide the
remaning income equally between hun (8) and D during D's hife.  Both the gift and
tho condition are valid, and & s bound to pay Rs. 40 per annum to ¢/ and divido the
romaining ncomo equally betwoen himself and D until D's doath: Tavakalbhai v.
Imatiyaj Begam (1916) #1 Bom. 372, 39 1. C. 96, a Sunm case.

(d) A Mahomedan lady transfers certan immovable properties by way of gift to
her nophows upon condition that they should pay her Rs. 800 overy year for her main-
tonanco. Sho also roscrves a right of rosidenco for hersolf 1n a portion of one of the pro.-
pertios.  The deod of gift contains a stipulation that 1f the payments are not regularly
‘made, sheshould be at ibertyto recover them by asmt. This 18 not a valid gift, for the
payment of Rs. 900 15 not made dependont upon tho profits of the corpus being
sufficiont to moet 1t, na 1 ills. (a), (b) and (c); the consideration for the transfer 1s the
promiso to make the payront in any cvent : Sw ifuddin v. Mohwuddin (1927) 54 Cal.
764, 767, 105 L. C. 67,(°27) A. €. 808}

. Note- ‘The transsction 1n each of tho illustrations (), (b) snd (¢) 18 1n substancea

139A. Gift over—A gift of property to 4 and B in equal
shares with a condition that if either of them died without
leaving malec issue his share should go to the other, is valid
according to the Shiah law (h.)

Accordung to tho Sunn law, the condition would bo void, and A and B would cach
take hus shuro of the property sbrolutely, and 1t would doscond on hus doath to hus heirs ;
seo 5. 138. '

140. Revocation of gifts.—A gift may be revoked by the
donor at any time before delivery of possession. The reason
is that before delivery there is no complete gift at all,

A gift may be revoked [Expln, II]even after déﬁvery of

possession, except in the following cases :— ,
(1) when the gift is made by a husband to his wife or
by a wife to her husband ;

(h) Musammat Wahbunnisa v. Mushaf Husain (1927 2 Luck. 187 95 1.C. 113, ('27) A.O. 328,
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(2) when the donee is related to the donor within the
prohibited degrees ;

(3) when the donee is dead ;

(4) when the thing given has passed out of the donee’s
possession by sale (3), gift or otherwise ;

(5) when the thing given is lost or destroyed ;

(6) when the thmg given has increased in value,
whatever be the cause of the increase (3) ;

(7) when the thing given is so changed that it cannot
be ldentlhed as when wheat is converted into
flour by grinding (4) ;

(8) when the donor has received something in exchange *

(iwaz) for the gift [see ss. 140 and 141].

Ezplanation [—A gift may be revoked by the donor, but
not by his heirs after his death.

Explanation 1.—Once possession is delivered, nothing
short of a decree of the Court is sufficient to revoke the gift.
Neither a declaration of revocation by the donor nor even the
institution of a suit for resuming the gift is sufficient to revoke
the gift. Until a decree is passed, the donce is entitled to use
and dispose of the subject of the gift.

Hed. 485 ; Baalle, 5. 7. The reason why a gift to a person othor than a hushand
or wife or to a person other than ono related within the probited degrees may be rovok-
od is thus stated in the Hedaya, p. 186 : * The object of a gift to a stranger is s roturn ;—
for 1t is a custom to send prosonts to 4 person of high rank that ho may protoct tho
donor ; to a porson of inferior rank that the donor may obtamn his services; and to a
porson of cqual rank that he may obtain an oquivalent; -and such bemng tho case
1t follows that the donor has power of annulment, so long as the object of the deed is
not answered, sinco a gift 1 capable of annulment.”

A gift made in favour of any of the porsons mentionod 1 cls. (1) and (2) of this
section cannot be revoked at all, not even if the donor has expressly reserved to him-
solf a right of revocation. ln all other cases a gift is rovocablo, unless the power of
revocation has como to an end by the hauppening of any of the events mentioned in cls.
{3) to (8). 1f no such ovent has happened, the donor may revoko the gift, even though
he may have declared that he would not revoko1t. The reason is that, oxcept in the cases
mentioned in cls. (1) and (2) the power of revocation is inhorent in the donor of every
gift (k). Contrast soc. 126 of tho Transfor of Property Act, 1882, which does not apply
to Mahomedan gifts.

Wali MV. 1019) 41 Ail. 534, 50 1)) Magbud v. Ghafur- un-nwsa (1914) 36 AlL
© I1C. 919 Maﬂﬁ ) ! 833, 24 1. 0{% ¢ g
mm) 46 °All. 260, 78 I (L 222, [24] A.A. k) Cassamally v. Currimbhai (1911) 36 Bom.
307, 214. 251~255, 12 1.C. 225.

S. 140
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. Am» law.—The Shiah law differs from the Hanafi law in the following parbioulars :—
140,141 (8) & gift to any blood relation, whether within the prohibited degrees or not, is
irrovocablo after delivery of possession;
(b) a gift by & husband to his wife, or by & wifo to hor husband, is, according
to the bettor opinion, rerocable (Baillo, Part 11, 205.206).
(&) u gift may bo rovokod by a mere declaration on the part of the donor without
\ any proceedings in Court [ Buillic, Part IT, p. 205. £.n. (10)].

141. Hiba-bil-iwaz (gift with exchange).—(1) A hiba-bil-
waz, as rlistinguished from a hiba or simple gift, is a gift for a
consideration. It is in reality a a sale, and has all the mmdents
of a contract of sale. Accordingly pc ion is not
to complete the transfer as it is in the case of a hzba
and an undnvuled share (mushaa) in property capable of divi-
sion may be lawfully transferred by it, though it cannot be
done in the case of a Aiba (I). Two conditions, however,
must concur to make the transaction valid, namely, (1) actual
payment of consideration (swaz) on the part of the donee, and
(2) a béna fide intention on the part of the donor to divest
himself in preesenti of the property and to confer it upon the
-donees The adequacy of consideration is not material ; but
whatever its amount, it must be actually and bina ﬁde paxd (m).
Such a transaction is called the hiba-bil-iwaz of India as
distinguished from * true” hiba-bil-iwaz dealt with in the notes
below. It was introduced by the Muslim lawyers of India as
a device for effecting a gift of mushaa in property capable of
division (n).

N (2) The High Court of Calcutta has held that the tran-
saction being a sale, it must, where the property is immovable
and is of the value of Rs. 100 and upwards, be effected by a
registered instrument as required by sec. 54 of the Transfer
of Property Act, 1882 (o).

[(a) A and B, two Mahomedan brothers, own certain villages which are held by
them as tonants.in-common. A dies loaving his brother B and a widow W. Some time
after A’s death, B executes a deed whereby he grants two of the villages to W. Two
days after the dato of the grant, but as a part of the same transaction, W executes a

(0 Ballle, 122123; Macnaghten, pp. 5162, haudhari Mehdi H Mubam-
#8. 14 and 16 ¢ Hutendra Singh v. Maha- -un.....a% 450, 35 1, A, 683
raja of Darbhanga

ums)sslA IWI1 Mohanial v. Mabmud (,lm)unl 580,
(i987) 54 Cal. 284,108 TC e, SCEDAC | (n) paitite, p. XXXV.

88 ; Fe v.

Lah. 428, ('E) A.L 516. (0) Malmv ‘cﬁn ‘Baksh )18 O.W.N.
(m) Khajooroonissa v. Rowshan Jahan 1516) 2 ¢ 160, 4 I dehgh . Mohiuddin

Cal, 184, 8 LA. 201 ; M Fais 1927) M Cal. hl. 106 XJ’ 67, ('27)

Ghulam 'Abmed (1881) 8 Al 490, 8. 1. A
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writing whereby in consideration of the grant to her of the two villages sho gives up
her claim to her husband’s estato in favour of B. The transaction is a hiba-bil-iwaz, snd
it is valid though possession may not have beon delivered : sco Muhammad Faiz v.
Ghulam Ahmad (1881) 3 AlL 490, 8 L. A, 25.

(b) A Mahomedan oxooutes a decd in favour of his wife wheroby he grants certain
immovable property to her in liex of her dower. Posscssion of the property is not
delivered to the wife. The transaction is nevertheloss valid as & hiba-bil-iwuz :
Muhammad Eeuph v. Pailamsa Ammal (1889) 23 Mad. 70; Fateh Ali v. Muhammad
{1928) 9 Lah. 428, ("28) A.L. 5186.

() AMabomedan lady,wh, an undivided sharo (wushaa) in cortain immovable
propertios which are capable of division, exccutes a deod whoreby sho tranafer hor share
in the propertios by way of gift to her twe nophews in considoration of tho nephows
paying Rs. 999 to her evory yoar for her mmntonanco. The dood provides that if they
fail to make the payments regularly, sho shoulil be at liberty to roover thom by a suit.
Tho deod is duly rogistered. The trausuction is valid a8 a hiba-bil-toaz, though it is a trans-
fer of o mushaa : Sarifuddin v. M hsudain (1927) 54 Cal. 754, 105 1.C. 67, (27) A.C.808,]

True nature of ion.—Though a jon may bo described in the plaint
8 8 Aiba-bil-iwaz, it is open to the plaintiff to show that it was in fuct a simplo hiba, pro-
vided that the point is raised at an carly stago of tho procoodings ().

Congsideration.~—1t has boon held by the 1Tigh Court of Bombay that whatever is
& valid consideration for a contract within the moaning of scc. 2, cl. (d), of the Indian
Contract Act, 1872, is a valid consideration also for a kiba-bil-iwaz. Tt has accordingly
been held that whore s Mahomedan dics leaving two brothors and a daughtoer, and each
‘brothor relinquishes his share in the estate of tho deceased in favour of the daughter in
consideration of tho other doing so, the transaction is a hiba-bil-fwaz, the relin-
quishment by one brother boing considoration for rolinquishment by the other, and
delivery of possession to the daughtor is not necossary to validate the transaction (g).

A gift *“ in consideration of your being my cousin ' is not a gift for a considoration
or a hiba-bil-iwaz. Such a transaction is a hiba or gift simple, and delivery of possession
is necessary to validato the gift (). Similarly a gift * for having with cordial affsction
and love rendered service to me, and maintwined and treated me with kindness and in-
dulgence, and shown all sorts of favonr to me,” is a kuba or gift simple. Such a transac-
tion is not a hiba-bil-iwaz, there being no fwaz or consideration, and delivery of possession
18 necossary to validato the gift ().

Adequacy of consideration —In Khajooroonissa v. Rowshan Jehan () which 18 the
leading case on the subject, their Lordships of the Privy Council said : ** Undoubtedly,
the adequacy of tho consideration is not the question. A consideration may bo per
feotly valid which is wholly inadequate in amount when compared with the thing given.
Some of the cases have gone so far to say that even a gift of a ring may bo a sufficient

consideration ; but whatever its amount, it must bo actually and bona fide paid.”t

It would scem to follow from this that howovor small the consideration for a hiba-bil-iwaz
may be, the transaction would be valid if tho consideration was actually and bona fide
paid. But a different view was taken by the High Court of Bombay in a case in which
the consideration for a grant was Ra. 10. No attompt was made to ascortain whether

@ S-Tivddi- ;.oll-D (lﬂ;l's) 49 Cal 161, ('22) ) (n) .In/:f Ali v, Ahmed (1868) 5 Bom. H. O.

@ M v. Bachelor (1905) 20 Boru. | (s) Rakim Bakheh v. Muhammad Hasan (1881)
428 ; Ashidbas v. Abdulla (1906) 31 Bom. 11 L 1.
2. () (1876) 2 Cal. 184, 197,  T. A, 291

S.141
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tho amount was actually and bona fide paid, and the Court came to the conclnsion from
the moro fact that the consderation was only Ra 10 that the transaction could not be

inod as o hiba-bid-iwaz (). Tt is sub 1, with great respect, that this view of
the law is erroncous. 16 has m fact been held that even a copy of the Koran 15 a good.
consideration for a heba-bal-waz (v).

Iutenteon to transfer in prevsenti— Whera propecty was tansferred to s donce subject
to a resorvation of the and eny to the donor and hus wife during their
Tives, 16 was held by their Lordships of the Privs Council that there was no intention on
the part ot the donor to divest hunself in prasente of the property, and that the transac-
tion could not be upheld s a kiba-bil-ncaz ().

True hba-bil-vwaz.. -Hiba-bil-awa. means, Diterally, a @ft for an exchange. 1t 18
of two kinds, one hemg the true heba-bul-nweaz, that i, hiba-bil-reaz as defined by the
older jurints, and the othet tho hiba-hil-iwaz of Indin.  In the former there are two acts
namely, (1) the kb, which 15 followed by (2) an mdependent and uncoveuanted 1waz
(roturn-gift), that s, an waz not stipulated tor st the time of the Juba.  In tho latter
there 15 only one act, the wees or exchunge being mvolved m the contract of @it as ite
dureet consulcration | banlhe, 122). In the truo hba-bil-wwaz, the Juba und swez sre both
governed by the law of gitts. Thore must be delivery of possession hoth of the hiba and
suaz, and they m10 both subject o tho dvctrine of mushaa. The donor may oven after
delivery revoke the gitt [s 140] at any time bofore the 1z 1n delivared to him, but after-
delivery of tho uraz neither puity can revoko s gift.  The transaction consists of
two distinet ucls of donation between two persons cach of whom 1s alteenately the donor
of one guft and the donee ot the other.  Thus if A makes a @it of a 1ng to B and dehivers
it to hum, and B, without having stipulated for i, subsequently makes o gift of a watch to
A, suying that 1t s the teaz or retuen for the gifs of the ring, and delivers the watch to
him, the transaction 18 @ teae heba-bil-umez, and neither .1 nor B ean rovohe the mft.  But
if B dolwers the watch to .t withont saymg that b 1w the weaz ot totun tor his
gift, tho transaction does not umount to o hiba-bil-twaz.' Tho case 18 then ono of
two hibus, and cither party muy revohe us b [n. 1401 I A makes o gift of a
ring to B saying, ** Lhuve given this to you for so much,” 1t 18 o hiba-bel-ueaz of India. -
It is in reality a sale, whilo o true hiba-bil-teaz 18 not a sale either m ats ception or
completion ().

142. Hiba-ba-shart-ul-iwgz—Where a gift is made with a
stipulation (shart) for a return, it is called Atba-ba-shart-ul-twaz.
As in the case of Aiba (simple gift), so in the case of Atba-ba-shart-
ul-twaz, delivery of possession is necessary to make the gift
valid, and the gift is also revocable-fs. 140]. But the gift
becomes irrevocable on delivery -Dy the donee of the jwaz
(return) to the donor (y).

u) Rujabat v. Irmait (1870) 7 Bom. H. C., 0.C. J1s, S5

0 ARG e v | e S o A
N. 160, 4 1, C, 466, . To4, 106 L. 07, (27) A.C. 506 )

@) Chasanars” Brein utammad | () Ball, 5 + Heday ogulsha v,
Haaan (1306) 23 m.ul. m. ua. 33 1. A, 68 hamad Suheb (158 L e $17
(1t was nnvh(mni docision that
ﬁ'mma'”a.m'“ m"" IMNM%; e daseies I “te “odancnt. 48
12 Bom, L. R. 160, 104, 6 I. . 046, %mr 3
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| The main distinction between the hiba-bil-usaz of Tnduw, and hiba-ba-shart-ul-iwaz  Sg,
is that dehvery of possession 13 not necessary in the former case, while it is necossary  142.144
in the latter case.

The main distimetion between hiba-bil-twaz as defined by the older jarists and hiba-
ba-shart-ul-iieaz 13 that i the former case the 1z proceods coluntardy from the doneo of
the gift, while i the latter case 1t 15 expressly stipulated for between the parties. The
former bears the character of a gift throughout and does not partake of the character of o
sale cither i its inception or completion, wiile as vegards the latter, 161 o gift in its first
stage, but 1t partakes of tho character of a wle after powession has been taken by the
donee of the thing given and by the donor of the wwaz, ro that the transaction, when
completed, 15 exposed to <hufi or pre-cmption anc ether party may return the thing
delivered to him for a defeet. These two ncidents, namely, the nght of pre.emption,
erdents of the contract of sale ™ 7~
in the Mahomedan law. A8 heber-bu-shaort-nl-neaz 15 not common i Indi, it 13 uscless

and the right to return a thung for a wefeet, e two of the

to pursue the matter further.  As to the incidents of sile in Mahomedan law, the studont
is referred to Baillie's Digent, 2nd od | Introduction to the Chapter on Sale, pp. 775-783

See tlls. (a). (b) and (¢) Lo 5. 139, and notes.

143. Areeat.—The grant of a license, resumable at the
grantor’s option, to take and enjoy the usufruct of a thing, is
called_drecat (2).

Hedaya, V78,

A b 1~ transfer of senershap without consideration, A kiba-bil-iwaz 1s o transfer
of ownershep for a consideration.  An areat 13 not a transfer of ownershep, but n tom porary
License ti enjov the profits so long ns the grantor plenses, A fbit 15 revocnblo excopt
cortamn cases (8. 140). A heba-bil-awaz 13 not revocablo in any case., An arceat 15

rovacable m every cnse.

144. Sadakah.—A Sadakah is a gift made with the object
vof acquiring religious merit. Like Asba, it is not valid unless
accompanied by delivery of possession ; nor is it valid if it,
‘Jeonsists of an undivided share in property capable of division
|s. 134]. But unlike Zdba, a sadakah, once completed by deli- v
very, is not revocahle ; nor is it invalid, because it is made to
two or more persons jointly, provided the donees are poor
persons [s. 135.]

Baullie, 534-556 ; Hed., 489. The distinction betwcen hibe and sadakah lics in the
object with which it is made. In the case of htha, the object 13 to manifost affoction
towards the donce, or to win his regard or esteem ; in the caso of sedukah, thoe object 13
““ to acquire merit in the sight of the Lord.” A gift, it 18 said, may amount to a sadakah,
even if 1t bo made to rich relations, provided the object 13 to acquire religious merit.

'

(2) Muhammad Faiz v. Ghulam Ahmad (1881) Khall Ahmed, In the matter of (1008) 30
3 AlL 490, 8 1, A. 25 ; Mumlaz-un-Nissa V. AL 509 ; Muhammad Siddvg v. Bisaldur
Tufaul (1906) 28 All. 264, as explained In (1928) 1 Luck. 216.
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Baut it iy doubtful whether the Courts would enter upon any inquiry as to the motive
with which o gift is made. Tt 1s therefore best to describe w sadukah as a gift for a
rehigious, pious or charitable purpose,

145. Marumakkattayam law.—Where a gift is made by
a Mahomedan husband governed by the makattayam law
to his wife who is governed by the marumakkattayam law and
to her children, the property becomes the exclusive property of
the donees with the incidents of tarwad property subject to
marumakkattayam law, and on the death of the wife 1t does
not pass to her heirs under the Mahomedan law (a). .

(@) Paltatheruvatt v. Mannamkunnyl (190%) 31 Mad. 228,
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CHAPTER XIL
‘WakFs.

146. Wakf as defined in the Wakf Act.—Wakf, as defined S, 146
in the Wakf Validating Act, 1913, [s. 2, cl. (1)] means the
permanent dedication by a person professing the Mussalman

| faith of any property for any purpose recognized by the:,
"Mussalman law as religious, pious or charitable. !

Wakf as defined by Mahone n jurists The torm wakf Titerally menns detention.
The legnl meanmg of wakt, according 10 Abu Hmfa, 18 the detention of a specific thing
in the ownership of the wakyf cr appropriator, and the devoting or appropriating of its
profits or usufruct in charaty or ot r good obgects.  According to tho two disciples Abu
Yusuf and Muhammad, nakf sygfics the extinetion of the appropriator’s ownership
in the thung dedieated and the detention of the thing 1n the imphed ownershup of God,
in such a manner that its profits may revert o or bo applied for the benefit of mankind.
Baillie, 557-558. See Hedaya, 231, 231

Referming to the defiimtion of “wakf ™ inthe Wakf Act, the Judieml Committee
observed in a recent case that it was a defimtion for the purposes of the Act, and not
necessanily exhaustive (b).

" “.Any property.”* The above 15 the defimtion of * wakf ” angiven in tho Mussal-
man Wakf Validating Act VT of 1913, 16 1s clear from that, definition that o wakf muy
be created of any propertv, whether 1t he movablo or mmovable” Before that Act,
it was settled law that & wakf may be made of immovable property, but 1t was not sottled
whether o wakf may be made of movable property.  According to the Caleutta, Bombay
and Madras ifigh Courts, o wakf cannot be mnde of movable property, unless the mov-
able was accessory to immovable property, as, for instance, 1t was cattlo attached to
agricultural land, or unless the wakf of movables was allowed by custom (¢).  On the
other hand, according to the Allahabad High Court, o wak could he created of movable
property, e.g., coms or shares in a company (d). This distinction is stall important, for
the Wakf Act 1snot retrospective, mn other words, it docs not apply to wakfs created
before the Aet came 1nto foree, thut 1, 7th March 1913 {see 5. 160 below).

Wakf of property subject to @ morlgage or a lease.—A wakf may bo mado of pro-
porty, though 1t may be subject to u mortgage () or o leaso: Baillie, 563.564. Sco
s 123 above,

“ Permanent dedscation.”—A Mahomedan conveys immovable property to trustees

tlpon trust out of the meome thereof to foed the poor for a period of five years, and

to reconvoy the property to him at tho ond of fivo yoars. This is not a valid waki
or the appropriation is not permanent, but for a imited period only : Baillie, 565.

(b) Ma i V. Igallmulzr Ammal (1927)54 1 A. v o.’ll«lumed (1009) 33 Mad. 118, 4 L.C.
23, 27,

Rang. 7, 100 IU. 32, (27) .
A R. (d) Abu Smyd v, Bakar Al (1001) 24 All 100

(c) Kulsom Bubes v. Goolam Toosein (1905) 10 | (¢) Shahazadsv. Khaja Hossain (1869) 12 W.R.
Cal, W. N, 449 ; Fatmaba v. Gulam Husen 498 ; Janyira v. Mahommad (1922) 49 Cal.
(1907) 9 Bom. L.R. 1337 ; Kadir Ibrahun 477, 488, 67 1.C. 77, ("22) A. C. 429,
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S. 146, Religions, prous or chariable purpose.—The following are instances of religious,
Pprous or chantable objects i—

(1) mosques and provision for imams to conduct worship therein ().

(2) colleges and provikion for professors to teach in colleges (g).

(3) aqueducts, bridges and is (k).

(4) distribution of alms to poor persons, and assistance to enable poor persons to
perform the pilgrimage to Mecea (3) ;

(5) celebrating the birth of Ali Murtaza(j) ;

(6) keeping taziny in tho month of Muharram (), and provision for camels and
duldul for religious procossions during Mubarram (k) 5

(1) repars of mambaras (j);
®) ing tho death ies (barsy) of the settlor and of the membors
of his famuly ()5

(9) performance of ceremonies known as kadam sharif (ly;
(10) burning lamps in & mosque (m) ;
(11) reading the Koran i public places, and also at private houses () ;

(12) performance of annual fateha of the rettlor and of members of his fanuly (n).
|'The ceremany of futeha consists m the recital of prayers for the welfaro
of the souls of decoased persons, accompanted with distribution of alms
to the poor];

(13) oxpenses in connection with the family mausoloum, daily breakfasts during
Ramzan (o).

The following ubjects have been held to bo neither rehigious nor charitable :—
(1) maintaining u private tomb, us distinguished from the tomb of a saint (p).
(2) reading the Koran at tombs or graves (q) ;¥
[Mr. Ameor Al s of opmion that both these objects are valid ; see his Maho-
modan Law, Vol. 1, p. 389.]

Where wome objects ure not lgally recopnized.—A wakf 1 not rondered wholly inva.
Iid merely becauso some of the objects of the endowment, are not such as aro regarded
by tho Mahomedan law ax being proper objects of a wakf (r).

Whether the ubjects of wakf must be cortain.—According to the Knglish law the ob-

jects of a trust, whether pubhc or private, should be certain, otherwise the trust 1a void
for uncortuunt English case on public trusts is Murice v. The Bishop of

19 AL 211; B alb Husain (wou)
31 All. mo 1 1" 7635 seo p. 139 of
the report, Mazhar Husan v Abdul
" (0D "S5 AIL 400, 9 1 o 553, [Stan-
. Kalb Husain 1lm) 31 AII 136, lev, CJ duindanie] , Mut Htamanadan v.
ﬂlx. Sayud Tomarl meds Leova (1917) 44T A 21, 37, 40 Mnd.
B!M 11 ) 6 Pat. L. J. 2[5. 236-“30. II . See als  Salebhai

30 1C 235,
njinh«(lull).m Bom. 111, 121, C.
@) de A Gmin v yed  Muhammad Akbay
Al (28) 7 l‘nt. 420. 28 AP, n v. Syed Muhammad

ami) Akbar
441 28) 7 Pat. 426, ('28) AP,
I’hul L'Im»d v. Akbar Yar Khan (1896) 19
211, » Kllhlwla V. hummdm (1804) 18 Mld
(m) Mu»a:unmn V. Abdul (1911) 33 All. 400, ; Zooleka Ihbr v.
DIL (lom)enmn LB.ISB
v. Amir Alum (1882) 9 Cal. | (g) v. Nuseerudeen (1894) 18 Mad. 201 .
170 Plu-lurnulv Akbar Yar (see) | (1 7 K'n e 458, ('28) AP 441 supra.
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Durham (s). Tn that caso it was held by Lord Eldon that a bequest for “ such objects
of benevolenco or iberality ns the executor should most approve of " was too
vague to be enforced. 1t has similarly been held that a trust for ** chartable or bene.
volent purposes” (f) or for * purposes charitable or philanthropie ™ (w), ar for * such
<haritable or public purposcs as my trustee thinks proper ” (), 18 void for uncertainty,
Following this principle, 1t has been ol by the Privy Council that o gift by o Hindu fo
dharam, an exp to *ch le, relygious or plulanthropic purposes,”
18 void for uncertuinty (u-) Tn an old Bombay case the High Court expressed the opinon
that a bequost by a Ihoja Mahomedan to dharam 1s void for uncertuinty (1). Ina
Punjab case 1t was held that a waki for such charitable objects as the trastees should
think proper and for such purposs as that the sitlor should obtam  certamn
bliss therefrom, was voud for uncertainty () Mr. Ameer Ah1s of opmion that the
prineiplo of Morice v. The Bishop of Durham s not appheable to wakfs (3). On
the other hand, Sir Rolund Wilwn 18 of opmion that that prneiple doos apply to
wakfs (@) Mr Tyabyt takes the <ume vew as Me. Ameer Al (h) The pomt, however,
should not present much difficulty since the passing of the Wakf Act.  Wakf as defined
in that Act1s a dedication for ** religious, ptous ot charitablo purposes recogniscd by the
Mussalman law (vcc s. 161 below). Whatever purpose, therefore, 1 * religious, pious
ar charitablo * nccording to the Mahomedan law, can form the subjoct matter of a
valid wakf. Tn arecont \llahabad ense it was held that o dedication of & portion of a
Mahomedan's property for the reading of fatehe and for Umar-i-Khair (charitable pur-
poses) including tho maintenance of lus poor relations and dependants, 1 not vod for
uncertainty (). As to tho oxprassion ™ khyrat,” seo the undermontioned caso (d).

Personal grant.—A gront to a person and his heirs subject to the condition shat
tho income should bo used in perpetinty for an imambara w vahd (¢).

147, Persons capable of making wakfs.—Kvery Mahome-
dan of sound mind and not a minor may dedicate his property
by way of wakf.

Baillie, 560. Sec as to majority notes to s. 101 above,

148, Form of wakf immaterial—A wakf may be made
either verbally or in writing. It is not necessary to constitute
a wakf that the word “ wakf ” should be used in the grant ( f).

(Note that tho provisions of the Tndian Trusteos Act 1L of 1882 do not apply to
wakfs, seo u. 1 of the Act.)

A wakf may be created by an Indenture of Trust m the Enghsh form in which caso
the legal cstato in tho wakf propurty bucomes vested in the trustees (g); or the founder
of the wakf may wimply appoint mutawallis to superimtend and manage the wakf

(=) (1804) 10 (€) Mukarram v mumnu-m--n 023) 45
" Innll'lnnd(lssl) W. N 173, All 152, 60 1.C 836, (‘24) A 3.
(u‘ re Macduff (1896) 2 Ch 463, () Advocate-General v. Jumbabas (nm) 41 Bom.
(o) Hlllfv l)um’an IIW"] A.C 37, 181, 282-284, 3I 1.C, 108
() Runchordas v. Parvatbar (1899) 23 Bom.| (e) Muhaimmad Raza v. Yadgar (1924) 51 1A,
o1k Tt 102, 51 Cul, 448,80 1.0.645, (341 BC, 100.
() Ganqabhai, v, Thavar (1863) 1 Bom H C, [ () Jewar, liuAv.ath KnoonmalN D (1840}
roTN b
Shahab-ud:Din, v. Solan Lal, (1907), Puni, Almiut (1903) 95 A1l 418 [Shiah Taw] ;
O e Rion 75" Sce aixo Advole-tien mid V. Muan Makm
V. Ho i (1903) 20 o 76 um) 501 A nz. 1044 Laii. 15, 28, ('22)
@) Ameer All, Yol I, 323, "
(@) Wilson, s, 322, pp. 344-345. (0] m- ('Mm aA m Hm (1915) 42

(b) Tyabji, p. 508. Cal. 038, om 27 1.C. 442,

Ss.
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property 1n which caso the property doos not vest in tho mutawallis (h). In the lattor case:
8 much as in the former. the mutawallis are entatled to suo for possession of tho wakf
property 1n the hands of third parties (i), Seos. 163A and notos thereto.

149. Wakf may be testamentary or inter vivos.—A wakf
may be created by act inter vivos or by will [s. 150].

1t was held at one

me that o Shinh cannot orento n wakf by wil, but it has sinco
been held by the Privy Council that o Shiah may create o wakf by will as well as by an
act water riron ().

A wakf ereated by will 1 not invahd mercly becnuse 1t contams a clauso providing
that the wakf should not operato 1f any child should be horn to the tostator in his life-
time. The reason 1 that a testator hus the powee 1n law to revoko or modafy his wil at
any time he likes, and he may thereforo revake a wakf created by will even without
Feserving any express power m that bebalf (k).

150. Limits of power to dedicate property by way of wakf.—
A Mahomedan may dedicate the whole or any part of his pro-
perty by way of wakf. But a wakf{ made by will or during
marz-ul-maut cannot take effect to a larger amount than the
bequeathable third without the consent of the heirs.

Hed., 2335 Baillie, 612, The same 1 the rule of Shiah law ().

A tostamentary wakf i but u bequest to ehanity, and it 13 thereforo governed by the
proyisions of 5. 104 above relating to wills,

151. Delivery of possession and registration—(7) A wak{
inter vivos is completed, according to Abu Yusuf, by a mere
declaration of endowment by the owner. This view has been
adopted by the High Courts of Caleutta (m), Rangoon (n),”
and Bombay (o). According to Muhammad. a wakf is not
complete, unless, bhesides a declaration of wakf, a mutawalli
(superintendent) is appointed by the owner and possession
of the endowed property is delivered to him [Hed., 233
Baillic, 550]. This view has been adopted by the High Court
of Allahabad (p). -

(2) The founder of a wakf may constitute himself the
first mutawalli (superintendent). The founder and the muta-

(ﬁ) Jlummmmd Rustam Al v Ilmrlmlq llumm (1922) 41' Cal. 477, 485-488, 67 T ' 77,
a 7 1A 224, 12 Al 1, 22 A, ¢ 420
o M mm

uuml Sewn (lﬂ 24) 2 Rang.
QO 47 1\, 221, 42 AN, 80D, 57 TC. 320, )

[§

supri (0 Almt na,ak J'mbalun (mu) A8 diom.
O Bugur A1t Kpan . Anjoman, Are - Begm 400-501,
02) 25 All 236,30 [A 9i winbas . “Advapaie-General 0[ anbay
) \lulmmml Ashan ¥ Umardaraz (1906) 28 (T520) 22 Hom 1. R, Bg, 991,
6335 Abdul Karom v 72} i The ne-
ooy i membrancer (1893 15 g
(@) Al Husan v. Fazal (1911) 36 All 431, 23 mad Yunus V. Mubamnud (o 48 AII
T ¢ 201 . C. 808 ; Muhammad Shaj
(m) Do dem Jun Bibs x Ablla Barber (1933) Habmmad bt (lw'l)« AN, 561, 9y
Fulton, 343, Junjire 1.C. 1032, (27) A.
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walll being the same person, no transfer of physwal possession
is necessaty, whichever of the two views is upheld. But if
the view of Muhamms ad is to prevail, as held by the Allahabad
Court, the question arises whether there must be a mutation

of the property into the name of the founder as mutawalli */-

as indicative of a transfer of possession.  The High Court
of Allahabad has held that it is not (r). This view, it is
submitted, is incorrect. In a recent Privy Couneil case, where
the question arose as 1o the validity of a Shiah walkf, their
Lordships held that delivery of possession being necessary
under the Shiah law. the wakf was invalid as there was no
mutation of the propertv inti. the name of the founder as.
‘Tinutawalli (s).

(3) Where by a wakfuama the owner of an immov-
able property dedicates the property to God and constitutes
himsell the first mutawalli (superintendent), and reserves to
himself the power of appointing mutawallis jointly with him or
after his death, but the wakfnama does not purport to transfer
the ownership to trustees as in the case of an English Indenture
of Trust, the wakfnama does not require registration (¢). ,

Intention.—\Where there is nerther a deelaration of wakf nor delivery of possession, &
mere intention to set apart property for charitable purposes 18 not sufficient to creato n
wakf, oven though 1t may bo followed by actual appropriation, as m the caso of «
detinite sum of money, by upplying the mterest to the intended purpose ().

1£ 0 wakf inter recon 18 ercated by a document, and establishes by its terms a
religious or charitable trust, evidence 18 not admssible to show that the settlor had no
wtoention to give effect to the trusts, and that the trusts were not i fact given offect
to (o) Butauch ovidence 13 adbiwblo 1f the wakf s ot created by a docunont, (w),or,
if 1118 ereatod hy a document, the lungunge employod in the )

Shiak law. -Under the Shiah law, a wakf infer vivos cannot be created by a mvw‘/
declaration ; there must also be delivery of possession [Buillio, Part 11, 212} The
possession given mast be such as tho case admits.  Thus where the wakif 15 to bo the
first mutawalh. there must be a mutation of the property into his namo as mutawalli,
.otherwise the wakf will e void (y).

(@ AMul I ajk % .hmmlm (nm) 14 Bom. | () Banub v. Narsmgrao (1907) 3L Bom 250,
088 Mudammad | () Kulum Snbee v Golum Housetn (1005) 10

st ity . Mm-)uaq Iusuin (1920) 47 G, W, X, 440,481 . L

TA. 224, 27, 42 All. 609, 612, 57 1.C, m 1Kz § Cul.’ 176, 8L

% omwy”{m; ‘;;,“;"’,f"‘l’t"';"‘;‘lf’g;“{. FARD) Salw T v, Aomyed Kl (1000 AL WX,
0013 .Iluqvmv “Mohas (mzz) X Cat, Bud Zyn

4774807 1C 71, (39) A

Jabt Y I)Iml ullah (1922) P uﬂ. 6z

I Muhammad Zan v Nuy

llmu To2d) 43 All 64, 74 1.

- Ma ul-ullalk (nm)s L-h sw
24) A. L. dus.

Kaniz Zuinab (1927) 5¢

badr Bequme v
LA, ss 8t 250, wl(

2, proving  Hamul Al lgawnr
)lwm-n lm) 2t All ‘m1..swd,{
v. S nmmad  Akbar Alr (1928)

7 Pnt‘ 3 ('28! A. P. 441; Syed Al
P.C.2 uhammad (1928) 7 Pat. 463,
(1) 47 1. A, 324, 42 AL, 809, 57 T. C. 329, supra. 47‘.

S. 151
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Ss. 1.‘)2 Revocation of wakf—(7) A testamentary wakf,
152-154 ‘that is a wakf made by will, may be revoked by the owner
at any time before his death (2) [s. 149,

A tostamentary wakf, beimg no more than  bequest Tor religious or chantable
purposes, muy he revoked like any other bequest. sce s. 109 nbove. A wakf created
V during memz-ul-mant stands on the same footmg (a) : sec s. 114 above.

(2) Where at the time of creating a non-testamentary
wakf, the wakif reserves to himself the power of revoking the

wakf, the wukf is invalid. \

Baillie, 565 : Hedaya, 2343 Fatmabai v. The ddvocate-General of Bombay (1882) 6
Bom, 42, 51 1 Lwoobar v. Noorbas (1906) 8 Bom. L. R. 245, 250-251; Pathukutts v.
Amllmlululll uwm) 13 Mad. 66, 73-74; Ashna Bib v. Awaladi (1917) 44 Cal. 698,

7 1O, 88T,

(3) But it is stated by Mr. Ameer Ali, on the authority
of Radd-ul-Mukhtar, that the wakif can, in the case even of a
non-testamentary wakf, reserve to himself, at the time of the
dedication, the power to alter the beneficiaries of the trust
either by adding to their number or excluding some, or to in-
.crease or reduce their interest in it | Ameer Ah vol. T, 4th ed.,
p. 426, paragraph headed * Power to alter beneficiaries "]
In other respects a4 non-testamentary wakl once completed ,
cannot be altered or revoked.
Modnvn, 221202 G, 508 Gl o s, g djon (1860) 4 Mad. I C.
a4 Hudwitoonmae v, Afsul (1870) 2 . 420 [ Shial case|. Abdnr Rahim v.
Narayandas (1923) 50 1. A. 84, 90, 50 Gl s o L b (23) AP.C. 44,
153, Wakf of mushaa.—A sushaa or an undivided
share in property may, according to the more approved view,
form the subject of a wakf, whether the property be capable of
division or not.
E.rception.—The wakf of a mushaa for a mosque or for a
tomb is not valid. .

ed.,, 233 Bullie, 573, The approved opimon above referred to 1s that of Abu
Yusuf.  According to Muhammad, the wakf of a mushaa 1 property capable of partition
1 not_valid, for he holds that delivery of possession by the endower to a mulawalls 1s
tion necessary to the validity of a wakf 3 see s, 151 above. Sce as to mushaw

13

e

154. Contingent wakf not valid-—1t is essential to thoi
validity of a wakf that the a,ppropnatlon' should not be made’
to depend on a contingency. N

A Mahomedan wife conveys her property to her husband upon trust to maintain
herself and her children out of the ncome, and to hand over tho property to the children
on thewr attuning majority, and in the event of her death without leaving children, to-
devote the income to certamn rehigious uses.  This is not & valid wakf, for 1t 18 contin-
gent on the death of the settlor without leaving issue : Pathukutli v. Avathalakutti (1888)
13 Mad. 66; Casamally v. Currombhoy (1911) 36 Bom. 214, 258, 12 1. C. 225.

z) Muhammad Ahsan v, Umarde 1006) Sayed A 3
) whamd - ‘mardaraz ( ) | (&) %»‘ gou.la v. Sayad Zain (1889) 13 Bom.
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Bailhe, 564, The sumo is the rule of Shinh law : Buillie, Part 11, 218 Syele Bibi Sg,
©. Mughal Jan (h). 154, 155

As to an alternative beguest to charity. see s. 108\ above.

155. Reservation of life-interest to settlor.—Where the
settlor is a Hanafi Muhomedan, he may reserve a life-interest
to himself in the income of the wakf property orina portion
of the income. He may provide for his maintenance during
. his lifetime or for the pavment of his debts out of the income.
" See the cases cited in the illustrations and Wakf Act, sec.
(3), cl. (b).

[(a) A Hanati Mahomedan fomale - omevs her howse to her husband upon trust
to pav the income of the house (o her during her it s, and trom and after her death
to dovote the whole of 1t to cortamn chanitable purposes. This 15 o valid wakf, though
the chatitable trust 1s not 10 come nito eftect until after the founder's death : Hedaya,
2375 Dae dem Jun Beebee v Abdoolah (1838) Fulton's Rep. 3452 Fatmabib v Adrocate-
tieneral of Bombay (1881) 6 Bom. 4 525 Cassamally v. So Carronbhoy (1912) 36
Bom. 214, 12 1. C. 225, Muhammad Zain v, .\ wr-ul-Hasan (1923) 45 Al 682, 74 1. O,
142; Ma K Khin v. Maung Sen (1924) 2 Rang, 495, 88 L ¢ 167, ('25) A. R. 71

(b) A Hanafi Mahomedan exceutes a deed of wakf by which he dieets that the
income of the property dedicated should i the first imstance be applied for the payment
of his debts, and after the debts are paid, towards certain rehgious and churitable
purposes. This 13 & vahid wakf, though the chantablo trast 18 not to como nto
aperation until after all the debts have been paid s Luchmeput v. Amir Alum (1882) 9
Cal, 1765 Jamira v Mohammad (1922) 49 Cal. 477, 483, 67 1. €. 77, (22) A. (" 429 [n
caso under the Wakt Actl. Such o wak is not valid under the Shinh law : see below
 Nhinh law.”]

Walf Act.—The present scetion 1s substantially a reproduction of s, 3, cl. (b) of the
Wakf Act. That seetion applies to Hanafi Sunniy only. 1t does not apply to Sunmis of
other seets, nor does 1t apply to Shinhs.

Provision fur settlor's 1esidence.—1t would seem that a provision for the roudence
of the settlor durig hus hfotime m the ondowed property 15 not mvalid (c).

Shiah lawe. -According to the Hunaf law, the settlor iy reserve tho usufruct of
the ondowed property to humself for s ife. According to the Shinh law 4 wakf is not

, valid nnless the settlor drvests himself of the property from the date of the eroation of s
Y the wakt (d). “FIETEa n settlor cannot, accordung o that law, resorve to himeolf o
Ife-intorest 1 tho income or any portion thereof | Baithe, Part 1T, 218.219). 1t has
been held by the High Court of Allahabad that 1f the settlor reserves the whole income
to himaclf, the wakf 18 wholly vords but af ho rexerves w portion of the income, .g.,
ono-third, the wakf is void as to one-third only of the corpus, but vahd s o the
remaining two-thirds (e). In a recont case their Lordships of tho Privy Council expressod

©) (1902 24 AL 21 The actunl docislon In | (&) Al Raza v. Sameal Dae (1919) 41 AN 34,
this case cannot be supported sinco tl 181, C. 212,
Privy Counell raiing Inagur. Al 1\0 - .2
Y Amumn Ara Jiegum (1902) 25 AN 238, | (5) Hay Kalub v. Mehrum Bbee (1872) 4
) g.&g;m haf v. Aehaymad Abdst N. W. P, 155; Humd Al v. Mujawar
7 i , at p. y .
{085 con a2, " P Husmn (1902) 24 All. 267
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a strong opmion that cven if the settlor reserved a life-interest to himsclf in a portion
of the income, the wahf was wholly void (f).  But a wakf can validly provide that the
wakif wiile holding the office of mutawalli shall enjoy the salary which the deed properly
assigns for the mutawallis generally (9).  Though a wakif under the Shiah law cannot
reserve any life-mterest to himself, he may create a hfe-mmterest in favour of another
person, e g., ms wife (h.)

Agan, nccording to the Shiah law, a wakf is not valid, if 1t provides for the payment
of the settlor's debts.t The reason is that aecording to that law the settlor should divest
Tumself of all interest in the endowed property, and reserve nothing for hmself cither
direetly or andirectly (3) : Baillie, Part 1T, 218-219,

156. Wakf by immemorial user~When land has been
used for time inmmemorial for a veligious purpose, e.g., for the
purpose of a burial ground, then the land is by user wakf,
though there may he no evidence to show when or how it was
originally set apart for that purpose (). i

157. Wakf property cannot be alienated or attached.—
When property is dedicated by way of wakf, the ownership
is deemed to be transferred from the dedicator to the Almighty,
and all proprietary rights of men are thencefarth extinguished
in the property (k). The property thereforc cannot be
alienated (/) except in the cases mentioned in secs. 168
and 169, nor can it be attached in execution of a personal
decree against the mutawalli (m), nor can it pass to the heirs
of the dedicator on his death. .

Hed., 231, 2325 Buillie, 558-560; Mute Rawanandan v. Yars Lovoar (n); Kutayan
v. Mammanna (o).

158. Doctrine of cypres.—~Where a clear charitable inten-
tion is expressed in the instrument of wakf, it will not be per-
mitted to fail because the objects, if spcclﬁed happen to fail,
but the income will be applied for the benefit of the poor or to
objects as near as possible to the objects which failed (p).

Shiah law.—The same 1 the rulo of Shunh law : Bullio, Part 11, 216,

158A. Suit for declaration that property is wakf.—A suit
for a declaration that property belongs to a wakf can be

. 1027 sy 2w 1A

0 "‘u’ll "Nu”:i l:ll f\Slillm!‘m lza'"%u(('ﬂ) ) Seo iljl' "ﬂmul-ud din (1919) Tah.
. 3. 55.

3 2, (2 (m) Shah * Mohammad v. Mohammad (1927
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) ,u..»':."' o Alwon . Umardars (1900) 23 evimad Lot . Munammad (19213
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A 2) 2. 1. 257, 1917) 4‘[ A, 21, 40 Mld llﬂ 30 1. C. 285,
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maintained by Mahomedans intercsted in the wakf without
the sanction of the Advocate-(feneral. The provisions of
sec. 92 of the Civil Procedure Code, 1908, do not apply to
such’a Suit. That section applies only to suits claiming any
of the reliefs specified in it (q).

Family Seltlements by way of Wakf.

History of the Wakf Act.—In ordcr tu understand what follows, wakfs may be
divided into two classes, viz., (1) publie and (2) private. A public wakf w one for a publia
religious or charitable ohjeet. A private wakD1s ono for the benelit of the sottlor's

| fannly and s descendants . 1618 really o wakf m favour of wnborn descendants, and 1
technically called wakf-alul-awdad. n v eather cases 1t was lud down that * to
constitute a valid wakf there murt he 4 dedieaticn of property solely to the worship
of Clod or to religious o1 to charitable unrposes” (), 1 other words that o private wakf
could not be revognised by a Conet of law. But this extreme view was rejected (3),
and private wakts came to be recowsed subject to certan linutat The question
is to what oxtent they wete recognised before the Mussalman Wakf Valdating Act
VI of 1913, and to what extent they are recognised under that Act. We proceed to
answer this question, diidmg at the same time private wakfs nto two classes i—

1. Wakf in favour of the settlor’s descendanls, ineluding unborn persons, without any
trust for the poor or for other religions or chardable purposes, ns where o Mahomedan settles
“property for the benefit of his descendants wthout declarng that in the event of the
extmction of the famly, the meome shall be apphed for the benefit of the poor
or for other chantable object. Such a trust was mvalid beforo the Wakf Act (7). 1t
would also bo invalid under tho Wakf Act: sce tho proviso to s. 3 of the Wakf Act
rerpoduced in see. 161 below.

I1. Wakf sn favour of the seftlor's descendunty, including wnborn persons, conlaining
alsoa trust for the poor or for other religions or chardable objects. According to the
Privy Council deeisions prior to the Wakf Aet, such o wakf 1 valid, if  there 1s o sub-
stantial dediention of tho property to charitable uses at some period of time or
other” (). Rut if the primaty object, of the wakf bo the aggrandisement of the family,
and the gift to charity 1x 1llusory whether from its small amount or from its uncertainty
and remoteness, the wakf in favour of the family w mvalid and no effect ean be given
to 1t. *Tt was 8o held by tho Judieral Committee of the Privy Couneil in the year 1894
in Abdul Futa Muhomed v. Rasumaya (v).  Under the Wakf Act, such a wakf would be
perfectly valid, whether the gift to charity was substantial or 1Ilunnry. See 88, 3 and
4 of the Wakf Act reproduced n sec. 161 below

Tn Abdul Fata Mahomed’s case roferred Lo above, the incomo of tho wakf property
was to be applied in the first instance for the benefit of the settlor’s descendants from
generation to generation, and the trust in favour of chanty was not to come into
operation until after the extinction of the whole line of the seltlor’s descendunts, Their

@ Awullnahiu v. Mahomed Barkat Al (1928) | (&) AM-:! Gam "y Hussen My (1873) 10 Bom,

A. 96, 53 Cal. 519, muddin v, Abdul Gafur(1888)

@) Abil Gunee . Tussen Moy (1872) 10 Thom, 155 564, airmed by the Privy Council
L. T ed Hamidulle v. Lotful "" '“""M“'m A '{m

uu. (menu'-l T4 ‘A ( ) 17 Bom, 1, 19 L A.

@ Luchmiput v Amiz Alum (1682) 0 (. 1703 | () Mahomed 4 Amarchand Kundu
Mahomed Ahan: marchand Kundu L e 1 Lo, o 17 1A

(1889) 17 Cal. 498, m 17 1. A. 28, () (1894) 220:1 610, 634, 22 1. A. 76
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Ss.  Lordships of the Privy Council held that the gift to charity was illusory, and that the
158A, 159 sole object of the settlor’s was to create a family scttlement in perpeluity, and that the
provision for the settlor’s family was therefore mnvalid.  In the course of the judgment

then Lordships sud : - -

** A regards precepts, which are held np as the fundamental principles of Mahome-
dan law fseo sec. 24], their Lordships are not forgetting how far law and religion are
mixed up together m the Mahomedan commumties ; but they asked during the angument
how it comen about that by the general law of Jlam, at least ax known 1 India, simplo

gifts [habar | by a private person to remote unhorn g ions of d
that 1 of inalicnable life-mterests are forbidden ; and whether 1t is to he taken that the
very same disposttions, which are illegal when made by ordinary words of gitt, become
legal if only tho settlor nays that they are made as wakf in tho name of God, or for the
sake of the poor.  Fo those questions no answer was given or attempted, nor can their
Lordships sce any.”

The decision of the Privy Counal m Abul Fata Makomed's case caused consderable
cissatisfaction among the Mahomedan community in Tndin. There 15 no doubt, so far
as the Fatawen Alumgo s [Badlie, p. 576 et seg.] goes, that a family soltlement with
an ultunate gift to the poor, is valid as a wakf.' Such a settlement may be i favour of
wnborn persuns s it mny crente successive Life-interests m favour of such persons ; 1t may
be ** 1 o1 petuaty ot the worst and most pernicious kind,™ but all this, so the community
argned, was altowed by their own law. The Government of Indin was thercupon put
into motion, with the result that an Act was passed m 1913, called the Mussalman

,Wakf Validating Act, the object bemg to remove the dwsabihty created by
/that decsion. But the Act. 1t has been held, 16 not retrospective, and 1t is
therefore necessary to state what the law was before the passing of the Act.

' 159. Law relating to private wakfs before the Mussulman
Wakf Validating Act.—To constitute a valid wakf, it was
not necessary, even hefore the Wak{ Validating Act, 1913,
that the {gndowment, should be solely for religious, pious or

. charitable uses (). A valid wakf could be created even before
that Act in favour of the settlor’s descendants including un-
born persons (z), provided that there was a substantial dedi—‘

~.cation to charity [ills. (a) and (e)]. But if the, real
object was to make a family settlement - which would
otherwise be invalid under the Mahomedan law of suc-
cession, the wakf would be invalid. This would be
so where the gift to charity is illusory. [ill. ()] or is too
remote [ill. (d)]. The test of the validity of a wakfnama
executed before the Act is whether it constitutes a substantial
»y dedication of the properties to charity, not whether there is a
“gilt to charity to a substantial amount (y). In construing

(w) This extreme View was tuken in Abdul Ganee (1880) 17 ('al. 498, 500, 17 1. A. 28,
. Huxscn Miya (1873) 10 Bom. H. C. 7 at [ (x) Sce Juzhurool Huq' v. Puhray Sum) 13
) 13, and It was adopted in Makomed W. R. 235 Prasad V. Inait-ullah
Hapidulla v Lotful Hug (1881) 8 Cal. 744, {lllsﬂi) 14 AlL. 875,
but It was rejected by the Privy Councll In | (y) Balla Mal v. Ate Ullah Khan (1927) 54 1. A,
Mekomed Ahsanulla’v Amarchand Rundu 372,9 Lah. 203, 103 I. €. 518 ('27) A, PC.191.
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the wakfnama regard should be had to the effect rather than
the language of the wakfnama (z).

Under the Wakf Act » Mahomednn mny settle the whole ncome of the endowed
property for the mamtenance and support of himuelf wnd his descendants from generation to
generation, provided that there 1s an «ltumate gift to charity [s. 161). Prior to the Aet,
such & wakf was invahd as being lusory.  See the cuses eited 1n tho illustrations below.

Note. Tn the following lustrations the expression * old law " means the law
before the Wakf Act.  Every wakf of the kind now under consideration which was held
w0 be vahd under the old Jaw would also be vabud under the Wakf Act

[(®) A Mahomedan conveys cortam property to o mutawalli, 1 B., with a direction
to defray out of the profitsof the endowed Lands, the ovpenses of 2 mosque, Lo give nlms
to mendicanty, to educate poor students, 11d to utilze tho surplus for the marriages,
burials, and creumesion of the membetaof £/~ fanuly.  Here there 1s a substantinl
dedication to charity.  The gt to chants s not teo remote asit s il (d), for 1t s not
postponed until the oxtinction of the whole line of the descendantsof 1. B, The wukt
1 therefore valids Muzhurool Hug v Pubray (1870) 13 W. R. 2351 Decks Prasad
v. Inart 1 llak (1892) 18 All. 375

Note. —In Muzhurool Hug's ease, Komp, J., sad 2 *We are of opmion that the mero
churge upon the profits of the estato of certam items which must 1 the course of timo
necessarily cense, being confined to one family, and which after they lapse will loave the
whale property mtact for tho origimal purpuscs for which tho ondowment was made,
does not reader the endowment invalid under the Mahomedan law.” This was approved
by the Privy Couneil in the case erted m 1ll. (¢) below.

() A execntes » document purporting to settle ns “wakf” mmovablo propertics
on his wife, deughter and lants of the daughter. The deed dovs not contain
any provision for the application of the income in the ovent of the family becomingoxtinct.
This 15 not a valud wakf under the old law, as there is no gitt to chanty ; dbdal Gafur
v. Nizammudin (1888) 13 Bom. 264, affirmed on appeal by the Privy Council, sub nomine
Nuzamuddin v. Abdul Gafar (1892) 17 Bom. 1, 19 LA 1705 Abdul Gance v. Hussen Miya
(1873) 10 Bom. H.C. 7. [t would not be a valid wakf even under the Wakf Act ; sco notes
to 5. 160 under the head, ** The ultimate benfit for the poor should e reserved expressly
or imphedly .

(¢) A Mah d exceutes a do purporting  to be w wakfnna  which
hegins With a dedication of his entire properties for certam religious purposes, namely,
for defraying the expenses of a mosque and two schoals, and for sadir ward. The de-
diention 15 qualified by the words ** in the manner provided by the follow ing paragraphs,”

and thewe p hs contain proviswons for the of the settlor’s sons and
descendants ax mutawallis and for ther »unlury. and for the mamtenance and support
of his fanuly and tt from g g . The only provision for

religioun purposes is that the mutawallis s}muld continuo to perform them  aceording
to custom, and this roquires a very xmall expenditure compared to the income. The effect,
of the deed as & whole 18 that, while 1t professes to dedicnte as wakf properties bringing
in an annual income of about Rs. 12,000, 1t leaves it to the members of the family, who
are as mutawallis to retain the control and management, to spend a small amount for
religious purposes, and to take as much as they like for themselves and tho members
of the family for all time on account of salary as maintenance. This is not

L A. 372, 9 Lah, 203, 103 L. C. 618, (27) (1928) 55 Cal. 448, 105 1. C. 847, (*28)
@ ul‘sg’°wq¢xmvxva,w o | A.C. 130, 2

S.159
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a valid wakf under the old law, for the main purpose of tho settlement is the aggrandize.
ment of the settlor’s jamily, and the gift to charity is illusory: Mahomed Ahsanulla v. Amar-
chand Khandu (1889) 17 Cal. 498, 17 1. A. 28: Mujib-un-nissa v. Abdur Rahim (1900)
23 AlL 233, 28 1. A. 15 [where the income to be devoted to charity was left entirely to
the mutawall: for the timo being]; Muhammad Munawarv. Raza Bibi (1905) 27 All,
320, 32 1. A. 86; Fazlur Rahim v. Mahomed Gbedul (1903) 30 Cal. 6665 Ballamal v. Ata
Ullah Khan (1927) 54 1. A. 372, 9 Lah. 203, 103 1. C. 518, ('27) A. PC. 191 [annualincome
Rs. 1,558-—Rs. 146 per annum to be apphied to charity and the rest to go to settlor's
descendants—wakf held to boinvalid] ; Rukeya Banu v. Nagira Banu (1928) 55 Cal. 448,
1051, C. 647,('28) A. C. 130, [annual income Rs. 10,000—Rs. 456 per year to be
applied to charity and the rost to go to settlor 's descendants—wakf held to be
anvalid). [All these would bo vahid wakfs under the Wakf Act].

Note. In Mahomed dhsanulla’s case their Lordships of the Privy Council observed :
“I1f indeed 1t were shown  that the customary uses were of such magnitude as to exhaust
the meome or to absorb the bulk of it, such a circumstance would have its \wlgllt n as-

certmning the intention of the grantor.” A y,» where a )

certwn property, of which the ayverage annual income was Ry, 850, to the performanco
of futeha and hadam sharyf coremomies, and 1t was found that nccording to tho custom
provailing m the country the amount required for the ceremonies was Ks. 500 per
annum, 1t was held Ly the High Court of Allahabad that the dedication to rehigious
purposes was substantial and that the wakf was therefore vahd : Phul Chand v. Akbar
Yar Khan (1896) 19 All 211,

(d) Two Mahomedan brothers execute a deed purporting to muke a wakf of all
thetr immovable properties for the benefit of their children and ther descendants from
goneraton to generation, and, on total failure of all theer descendants, for the benefit of
widows, orphans, beggars and the poor. The provision for the settlor’s children and
thair descendants s voud according to the old Inw, for the gift to the poor 18 oo remote,
and 1815 not to take effect until the total extinction of all the descendants of the settlor
Abdul Fata Mahomed \. Rusamaya (1894) 22 Cal. 619, 22 L. A. 76. [This 18 expressly
declured to bo a good wakf under the Wakf Act: see 8. 4 of the Act reproduced 1n
aee 161 below. |

In the ubove case their Lordslups of the Privy Council said @ ** If a man were to
settle u erore of rupees, and provide ten for the poor, that would bo at once recognised
as dllusory. 1t is equally 1llusory to make a provision for the poor under which thoy
are not entitled to recerve a rupee till after the total extinction of a famuly : possibly
not for hundreds of years; possxbly not uuml the pmp«-rﬁy had vamshed away under
the wasting agencies of 1 or or ; certainly not as long
as there exists on the carth one of those objects whom the donors really cared to maintain
in o hugh postion.  Their Lordships agreo that the poor huve been putinto  this sottle-
ment meroly to give 1t a colour of piety, and so to legulize arrangements meant to
serve for the aggrandisement of a famly.”

() Two Mahomedan brothers oxccute a deed whereby they settle lands of the
value of Rs. 20,000 in trust to apply an indeferminate portion of the income for the due
of 'y fateha for d to alms giving and to apply the resi-

duo of the income m perpetuity for the benetit of the scttlor's sons and their descendants
without power of alicnation. The amount required for fatoha and alms giving 18 cstimated
Dy the Court at Rs. 600 per annum. The total income of the trust estate is estimatod
at Rs, 1,500, leaving a balance of Rs. 900 for the benefit of the settlor’s descendants,
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Tt was held by their Lordships of the Privy Council that though only two-fifths of the
income would be devoted to the chanty, and three-fifths would go to the family, the
effect of the deed was to give the property mn substance to charitablo uses, and that the
dood was therefore vahd. 'Pheir Lordships said : * But those figures may vary. They
aro not fixed and unalterable. The meome may fluctuate or decrease permanently,
and the needs of the chanty may expand oven. The paramount purpose of the grantors
was evidently to provide for all the needs of those charities up to the imit of the trusi
funds, thoe income re « from the land.  Those needs are the first burden upon that
income. 1t is the sesudue, which may be o darndlag sum, that us guren to the family.
Tho contention that, because the share of the incon.e gomg to the fanuly 18 at prosent
larger than that going to the (hanties, the eficcy of the doed 18 not to give the property
in substance to the fanulv, and that ther foro 1t s mvalid as o deed of wakf, is, ther
Lordships think, eatirely unsourd™= Mut s Ramananlan v. Yura Lervas (1917) 44 T A,
21,40 Mad. 116,39 1 (. 235.]

Faslure of fumnly frusts 1t frect pon subse puent frusts for churdy. - Suppose  that
the gift to chanty is too remote as m il (d), and the tiusts i favour of the settlor’s
family are thereupon doclared o he 1 ivalid, does the falure of the fanily trusts mvolve
tho farlure of the subsequent gift to charity so as to entitle the settlor or his herrs to
recover hack tho s-ithed properties from the mutawalll? In Fatme Ribi v, The
Advocate-General (a), the Hhgh Court of Bombay held that even 1f the trusts in favour
of the family were not enforceable, the subsequent trust for charity did not fail with
them, but that it was accelerated and took cffect immediately, and the settlor was not
thorofore entatled to got back tho propertios,  That case was decided 13 years hefore the
decision of the Privy Council referred to m il (d) above, and the Court was inchned to
the view that the trasts for the settlor’s family were valul. Nince the Privy Counetd
docision, howover, it could woll be sard of the settlement that was before the Bombay
High Court that  tho poor had been put into the settlement meraly to give 1t a colour
of pioty,” and if tho trnsts m favour of the tamily are voul on that ground , there is no
reason why the gift for the poor, which 14 morely colourable, should be enforced by tho
Court, Tho question now under consideration did not arse in any of the cases before the
Privy Council, but in two of them the decreo of tho High Court, which was affirmoed by
the Privy Council, proceeded on the assumption that the wakf was wholly invahd and
that tho sottlor’s heirs were entatled to immediato possession of the endowed properties
from tho mutawall (b). In a recent case also before the Privy Council, where there was
no substantial dedication to charity, the wakf was held to be mvalid, no question was
rased Whether the gift to chanty wasgood whether orit came mto operation mme-
diatoly (62)-

Failure of famly trusts its effect upon concurrent trusts for charily. Suppose that
thero is & concurrent gift to charity : suppose further that 1t 13 )llusory and that the trusts
in favour of the family are declared to be mnvalid. Should effect he grven to the conourrent
@it to charity ? This question has been answered in the affirmative, but there is o differ-
ence of opinton as to tho extent to which effect should be given to it as will appear from the
following illustration :—

A medan executes a decd purporting to be a wehfaama providing for that,
payment of Rs. 75 por annum out of the income of the property to tho poor. and Rs. 400

per annum to his children and their descendants * from generation to ion.”  Hero

(a) 881) 6 Bom ‘2. 27 All. 320, 32 1. A. 86
S“umsm 19‘ G, e, i L A e e 'ﬁ'm“?mm iy e et

. Al ‘where hare of ti
s held tat the vkt bl grodnemal | o, cidowed property, the waki
T mo the heirs was en 10 atta (b2) lﬂ"7>4|A3..;ﬂlh
s sharo In the endowed property] ; e | OB (EEDALL Y ST & Tah. 203, 108 L.
MIIMNI v. Raza Bun (1903)
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the gift to charity 15 llusory by reason of 1ts smaliness. The family truste, therefore,
fuil, but the gift to charity 18 valid, according to the Caleutta (c) and Bombay (d) High
Court, to the extent of Rs. 75 per annum ; according to the Madras High Court, it 18
~valid to the extent of the ufue meome (Rs. 400) bf the property (e). The Madras deci-
won, it 1 subnntted, 15 o result of the 1on of the Mahomedan doctrine of
eypres (1 [sec s 1538).

Feamdy arrangement based on an anvalid wakf.— 4 exceutes a deed of wakf.  After
A% death somo of s hoire hring a st against the mutawalli and other hery to set uside
the wakf on the ground that the gift to charity is illusory. The suit 1s compromised and
an agreement 18 made whereby the members of the family agree that the wakf is vahd
and that allowances fised thereunder should be pard out of the income to numed mem-
bers of the family and upon the death of any of the named persons to his hews. The
aggreement bewng for consderation, 1t 19 enforeenble as constituting u vahd charge upon

the property, although the wak 1 anvalid (g).
Limutation. -As to the period of Imitation for o suit to recover possession of endow-
«ed property on the ground that the wakf1s void, see the undermentioned cases ().

160. Law relating to private wakfs under the Mussalman
Wakf Validating Act.- The Mussalman Wak{ Validating Act
1913, is not retrospective (i), that is to say, it does not apply
to wakls created before the date on which it came into forcet
[7th March 1913]. By the said Act it is provided in ecffect as
follows : —

(1) Tt is competent to a Mahomedan to create a wakf *
for the maintenance, and support wholly or partially of his "
family, children, or ‘descendants, mclu(lmg unborn persons,
and, where the person creating a wakf is a Hanafi Mussalman,
also for his own maintenance and support during his lifetime’
or for the payment of his deaths out of the rents and profits of
the property de(llcnted Jrovided that the ultimate benefit
is in such a case ** expressly or impliedly” reserved for the
poor or for any other purpose recognized by the Mahomedan ,
law as a religious, pious or charitable purpose of a permanent
character.

(@) Ikam Mogi . Sk Lal (1892) 20 Cal 116, Aungvar v Raafs T (1005) 22 211330,
201, 225, followhe Matomed Ahxtuulla + 324, 32 1. A. 8. In appeal fro 1L, 320
matchind K (16807 Cal 468, 511, dbdul aum \ it Sty (RSB0 om:

7

A aromt 1903 5 i € ) Khyeh Scielon s Nateab Sir atmiah

@ dul b i s [ A Tt el
{" ¢ o olowink A Bl e

' BIR, ('27) «
%) lm»ummlht‘m N Fwia 1000 34 1, 1211 Yo (913 3‘,;;:,?" é, ‘2’: [
4 s mumaa N, Sheikh Manik Jan
$0 4 S 10, B . 1914) 19 Cal. W.N. 76, 70, 27 I (. 96;

w m Mazhar Husnn v. Abdul (111) 33 Al ahomed Huksh v Dewan' Asmer’ (1916)
00, 405-306, 413, 9 1. C. 733, 3 Cal 158, 32 1. C. 101, Mutu Rama-

(@) Khigeh Sotemin ¥ Nuaab Sur’ Satimullah nandan V. ¥ava Levear (1917) 44 1. A. 21,

102 10174 193, 30Cal 420, 601, ¢-138 28, 40 Mad. 116,121, 39 1. . 235: Naim-ul>

AL PO Hig v- Muhammad (1919) €1 All 1, 48 1.

» .u..m..: Thviohon . Abdul Laty o1 a7 04 Hukya, B anra o (1938}
Bom. 447, 460-463, 17 1. C. 689 ; Muhamad 55 U001 847 (o) e TR0
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(2) No such wakf is to be deemed to be invalid merely
because the ultimate benefit for the poor or for such purposes
as aforesaid is postponed until after the extinction of the
family children or descendants of the person creating the wakf
[Wakf Act, ss. 3-4].

See the tllustrations to 5. 159 above.

Anunder the Privy Council decisions, <o under the Wakf Aet it isabsolutely necessary
to the validity of a wakf that there should he an ultimate dedication of the s hple poperty
1o chanty. But while according to the Privy Council decisions, n wakfis not vald unless
the concarrent @it to charty was substan‘al, o wakf created after the passing of the
Wakf Act 18 vahd evenif there be no coneurrent gift to chanty at all. The result 1s that
a Mahomedun may now create s wakf for the benefit of hix descendants i perpetuity, and
maty not give any portion of the weoma to chanity so long as any of his descendants 1 n
ewstence, provided there 18 an ultimate gift to chanity.  This 1 1 accordance with the
view of Mahomedan law as taken by West, J., in Fabma B v. The Advocate-Gencral ()
by Farran, J . Amrutlal v. Shark Hussain (k). and by Ameer Al J o Bikane Maya v.
Shuk Lal (I).  In the former case, West, J.. wad ¢

** I the condition of an_ ultimate dedieation to a pious and unfailing put pose be satis-
fied, # wakf v not mado invalid by an mtermedinte settlement on the founder's children
and their doscendants.  The benefit these successisely {ahe may constitute a perpeturty
1 the senso of the English law 5 but according to the Mahomedun luw, that does not
vitiate the settlement, provided the ultimate charitable object 15 clenrly

It need hardly be stated that the view taken by West, . Farran, J.. and Ameer Ali
J., was disapproved by the Privy Council in Abdul Fatu Mahowed v. Rasomaya (m). Seo
. (d) tos. 156,

The ultimate henefit for the poor should be reserved expressly or onpliedly.- ~According
to Abu Hantfa and Muhammad, 1t 15 necewsary for o wakf to bo complete that tho
ultimate benefit for the poor should bo expressly reserved. According, however, to Abu
Yusuf, such benefit may be reserved umpliedly, and this can be done by the mere use of
the word ™ wakf”, Thus according to Abu Yusuf, 1f a person simply says ** 1 give this
Iand by way of wakf to Zeyd,” the wakf 15 complete, and Zeyd has the usufruct for his
ufer el after hus death, the income will go to the poor, though the poor are not expressly
mentioned (n). The Fatawa Alumgirt declares o preference for the opmon of Abu
Yusuf (0). In the first case cited 1l (b) to 8. 159, the High Court of Bombuny held that
the opimon of Abu Hamifa and Mubammad was to be preferrod to that of Abu Yusuf,
and 1t necordingly held that there beimg no expross provision for the ultimate gift to
chanty, the deed was not valid as a wakf. This decision was upheld by the Privy Council
on appeal (p). I it intonded by the word * imphedly”, which occurs in s. 3 of the
Wakf Act, to give effect to the opinion of Abu Yusuf ? Ifso, the wakf in the Bombay
case above referred to [1ll. (b) to s. 159] would be a vahd wakf under the Wak{ Act. Ina
recent Rangoon case it was held that a mere declaration of wakf without specifying the
objects of tho trust is valid, the presumption being that the property was dedicated
for religious and chantable purposes (¢).

{1880 6 vom 4z, 3. © mlmeu)lnm,p

(l) ( 887) L1 Bom. $93. (@) Abd Giafur v. Nuamuddin (1892) 17 Bom. 1,
@ (1803) 20 Cal. 118, 132177, 170.

m) }]wo) 22 Cal 819,22 1 AL 76, %) Mas Riin v, Maung Sein (1924) 2 . Hang.
(n) Hedaya, p. 234, 495, 511, 88 1. . 167, (°25) A. R. 71

S.169
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161. Text of the Mussalman Wakf Validating Act, 1913.—
The following is the text of the Wakf Act 6 of 1913, which
came into force on 7th March 1913 :—

An Act to declare the rights of Mussalmans to make sottlement of property by
way of “ wak” m favour of their famihos, children and descendants.

Whereas doubts have arsen regarding the validity of waks created by persons
professing the Mussalman faith in favour of themselves, their familics, children  and
doscendants and ultmately for the benefit of the poor or for other religious, pious or
charitable pur poses 5 and whereas 1t is expedient o remove such doubts ; 1t 18 heroby
enactod as follows ;-

Short title and 1. (7) This Act () may be called tho Mussalmans Wakf Vah-
extent dating Act, 1913,
(2) Tt extends to the whole of Brtish Tndia.
2. In this Act unless there 18 anything repugnant in the subject
or contest.
(1) ® Wakf” means the permanent dedication () by a person professing  the
Mussalman faith of uny properly for any purpose recognised by the Mussal-
man law as religious, pious or chartable (1),

Detimtions.,

(2) ** Hanati Mussalman” means a follower of the Mussalman faith who conforms
to the tenets and doctimes of the Hanafi school of Mussalman law.

3. 1t shall he lowful for any person  professing the Mussalman fuith to  ereate a

Powor of Mussaimans WAkE Whieh m all other respects 1 m accordance with  the

to evate certatu provisions of Mussalman Jnw (u), for the following among  other
PUTPOSCS ©

(a) for the muntenance and support wholly or partially of his family, children
or descendants, and

(b) where the person crcating o wakf is a Honafi Mussalman, also for his own
mamtenance and support during his ifetime or for the payment of hus
debts out of the rents and profits of tho property dedicated (o).

Provided that the ultimate benefits 191 such casos expressly or impliedly (i) reserved
for the poor or for any other purpose recognised by the Mussalman law as a religions,
pious or charitable purpose of » permanent character (x).

4. No such wak shall bo decmed to be invalid merely because the benefit reserved
therein for the poor or other religious, pious or chartable purposo

S o e ™ of w permanent naturo 18 postponed until after the extinction
Temoteness vt hene- - of the family, children or descendants  of the person creating  the
fit to poor, ete. v

wakf (y).
e \1 t 14 not ret respective © (1914) 39 llmn ance with the Ilwu u-wbd Ixfom the Act.

I mm.mm) 19 Cal. W N T 1t 18 Inserted hes completes
'\ to the nlltur dt‘nlt wlth hl the sw!.lom\.
oo 2. 106 au nd the notes thercto,

vy Counell decisions in
2 Cal, 619, () notes to 5. 160,
@ et m;mldmm with the dictum of

West, 7., In 6 Bom. 42, at p 53, followed
by Farran, J., in 11 Bom
) Contast wih bl o obmcation: o thce
(u) Seo s, 140 to 151, e o vy Counll In 22
¢10, at p. 634 and o150 s 108
(v) This 1s not a now provislon. It Is in accord- P oo o 20 150 an
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Saving of local and 5. Nothing in this Act shall affcet any custom or usage whether Ss.
sectarlan custom.  |404] or provalent among Mussalmans of any particular class or sect.  161.163B

162. Succession per stirpes.—In the case of a wakf in favour
of descendants as contemplated by s. 3 of the Wakf Act, the
succession is per sterpes, and not per capita, contrary to the
general rule of the Hanafi law of inheritance (z).

163. Sons and daughters take equal shares.—In the case of
such a wakfas is referred to in scc. 162, males and females
take equal shares. unless it is otherwise expressly provided (a).

As to descendants in the female ine < the undermentioned cases (b)

/ 163A. Family settlements: Shinh law.—It has been held by
the High Court of Allahabad that a valid wak{ may be creat-
ed in favour of the seftlor’s descendants, including unborn
persons, provided that there is a substantial dedication of the
propertics to charity (c).

According to the Shiah toxts, a waki, though exclusrocly for the henefit of the settlor’s
+ descendants melading unborn persons, is valid. There need not bo any ultimate dedieation
to a religious or charitablo purpose of a permanent character, and where there 15 none
such, the settled property would revert to the heirs of 1he settlor upon the extmetion of
the whole line of beneti Bulhe, Part 11, 218, In the Allahabad case referred to
above, no Shiah autherity was ated, and the (‘ourt seems to have assumed that tho
principle Iaid down by the Privy Counal devisions as to the Hanafi Inw of wahfs apphed
also to the Shiah law of wakfs.

Of Muiawallis or Managers of Wakf property,

163B. Mutawalli—A mutawalli is a superintendent or
manager of wakf property. If appointed by an mdenmre
of trust in the English form, the wakf property vests in him nsf
a trustee. 'If appointed orally or by an informal writing
called wakfnama, he is more like a receiver appointed over
prope? than a trustee and he has no estate in the property
which he is appointed to manage; he possesses powers over
it but not an interest in it (d).

A by a wakfnama appoints himself the first mutawall of an immovable property
dedicated by him to chanty, and appoints B and C to succeed him as mutawallis,  After
A’s death, his heirs take possession of the property, and refusc to deliver possession of

(z) Macnaghten, au.s-yad Mulnmdv Sayad 4 AlL 2677,

Gohar (1881) 8 90-91. @ Mo llunhnu Al v. Musitag Tusei
(a) lnwughu-n. 2y llnllnc 553 et seq. (1920) 4 7 l 5hd, 42 AIL 009, 57 1. C
) Auulual Husen ‘y: (1.\13) l(l Jiom. 328, N Du - Jlag Abidur ItnM

14; Shekn Ko . Cp0) 47 Cal. 800, 870,
Im.s-anduss..) lollom Tior Ly v, aliam (19917 491 A 305, 44
© Hamd Al Mujowar Husan  (1902) Mad. 831, 661 C. 161,(22) A. PC. 123,
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the property to Band (" alleging (1) that the wakf is not vald, and (2) that the wakf pro-
perty s not vestod in Band (. The Court finds that the wakf is vahd. Band C are
entitled to o decree for possession, though they are not trustees appointed by an
Indenture of Trust and though the wakf property 18 not vested in them as such (e). 1

“The question as to which of two or moro rival claimants 1s entitled to act as muta-
walli may he referred to arbitration. The appoi of a person as i by an
arbitrator 13 not mvalid ( f).

164. Who may be mutawalli.—~(7) Subject to the provisions:
of sub-s. (2), the founder of a wakf may appoint himself (g),
or his children and descendants (%), or any other person, even
a female (?) or a non-Moslem (j), to be mutawalli of wakf

. property.

But where the wakf involves the performance of religious,
duties, such as the duties of a sajjadanishin (spiritual pre-
ceptor)[s. 175], a muezzin (crier), a khatib (reader of sermons), or
an Imam in a mosque, neither a female (k) nora non-Moslem (1)
is competent to perform those duties, though they may perform
such of the duties attached to the wakf as are of a secular
nature.

(2) Neither a minor (i.e., one who has not attained
puberty) nor a person of unsound mind can be appointed
mutawalli (m). But where the office of mutawalliis hereditary,
and the person entitled to succession is a minor, the Cottt may
appoint another person, to discharge the duties of mutawalli
during the minority of the person entitled thereto (n).

Where the mutawallishep goes with the office of sajjadanizhin, u womun canno, suc-
ceed to the mutawalliship either solely o jomtly with nother, the reason being that the

office of sayjadanizhin 18 u priestly office involving tho performance of spiritual and

rehigious duties which, according to Mahomedan Inw, cannot be performed by a
woman (0) .

165. Appointment of new mutawalli—(7) Where property
is devoted to religious or chantable purposes, it 13 usual

(&) (1020) 47 L A, 224, §2 AlL 609, 57 1 (. i) Ameer AlL, Vol. T, 3;
Aupra. *) llucmm Brebee v llumtln Shenff (1868) 4
) Monzzam v. lmm(l\m) 46 All 856,81 I. ¢, H, C 23, Atrgmbnia ¥ Hussain Shenff
(nuu)) 3 Mad, 95 |Mgavar ofu du

l« lurgal,.
Munmararn mqn ) rM..Aman.(wm
Mad 10 1038, 51 9 (Imam
& A" inosaucls | Shiar lnanon. -
Imlnu( o'y u ‘om. e R Mahomed (1907) 34 Cal. 118,

onw, Muhammad I unhteg Ameer All, Vol 1, 351,

uu-nmum;) AR il a8, (m) Taille, 601 ¢ Piran \. Awtool Karim s

57 19 Cal . 203, 219-220 ¢ Syed Hu ain v e
o Bullite, 80

i S140,Nad 041, 38 1.
sallie, w\ Waind Al . Aghraff Hossrin | (m) (um) 1o Cal. 203, 2 Ejo: 4 Limad
(a2 8 Cal 732, “Sha noo v, Age hatun Tiegam (1915 39 All. 286, 37
"’""m'd 4 hegn A c"' 5‘17.’»3‘ 'u{'(‘lsls) © x] 3 “Suiyid (1929 2 Pat. 819 (23) A

Munnavaru Begam (0) amz v, 'a
o B g e Tk, L S0

A A 81
Hedaya, 238, Ballle, Part, 11,
:Immlf-hmzml V. l

. (
Bailh
@ % ;
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for the founder to lay down rules for succession to the office S. 165
of mutawalli. If no such rules are laid down, the power of
4 appointment is vested in the founder during his Tife (p).

(2) Where any person appointed a mutawalli dies, or
refuses to act in the trust, or is removed by the Court, or they-
office of mutawalli otherwise becomes vacant, and there is no
provision in the deed of wakf regarding succession to the office,
a new mutawalli may be appointed (¢)- -

- (a) by the founder of the wakf (r) ;
(b) by his executor (it uny) ;

(c) if there be no execntor, the mutawalli for the time
being may, on his death-bed, appoint his own
successor subject, however, to the provisions of
s. 166 below ;

(d) if no such appointment is made, the Court may
appoint a mutawalli. In making the appointment ;-
the Court must have regard to the following
rules :—

(i) The Court should not (even if it be assumed
that it has the power to do so) disregard
the directions of the founder except for the
manifest benefit of the endowment (s) 5 -

(i1) the Court should not appoint a stranger, so
long as there is any member of the founder’s
family in existence qualified to hold the
office (t) ;

(iii) where there is a contest between a lineal des-
. cendant of the founder and one who is
merely related to the founder but is not his
lineal descendant, the Court is not bound
to appoint the lineal descendant, but it has
a discretion in the matter, and in the
exercise of that discretion it may appoint
such relation in preference to the F ineal
descendant (u) ; _-

Aliy. Syed Mutammad (1928) 7 Pat,
® S wlmh m';t'oms.nmzl (1875)
SMM !

. 83,

(9) Advocate-Ge mmlv Fnhm (1872)91)
19 Khajh Sabum it R
(1909) 37 Cal. m. T ud mnmnhm
¥ Haji Musa (1913) 38 Mad, 401, 21 1

. C. 1045, (27)
Khvl)ch “submidiah \ Abtlul Khair (1900
“nl. ZM W
& “Alaknx 7 Bnos ' Aya Mahomed (1907) 34
) inos V. a
Cal. 118, 34 L A, f’l

) Rugghan v Dhanno (1927) 49 All. 435,
)
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S. 165 %v) the right of management of religious insti-
tutions such as Khankahs attached to

“Dargahs, is to be decided according to the pre-

vaihng usage, that usage being taken as an

. indication of the direction of the founder (v).

Baillie, 603-604 ; Macnaghten, p. 70, sec. 6, p. 344, Case X.

Clause (), sub-cl. (m).— Tn Shakar Banoo v. Aga Makomed, cited in cl. (ui), the
founder was a Shiah, and his lineal descondant who claimed to be appointed mutawalli
was o fomalo of the Babisect. The Court refused to appoint her mutawalls, saying that
though she was not disquahficd from acting as a mutawalli, she being a femalo couldat
host discharge many of her duties only by deputy, and beiyg & Bab she might not tako
& zenlous Interest n carrymg out the religous ohservances of the Shiah school for which
the trust was founded, and the Court appomted as mutawalli a relation of the founder
though he was not a hineal descendant, of the founder. Their Lordships of the Privy
Couneil after stating that their attention had heen called to the earlier texts said :
“ The authorities seem to therr Lordships to fall far short of establishing the absolute
right of the Ineal descendants of the founder of the endowment, in a ease like the present,
in which that founder has not preserihed any line of devolution.”

Powers of Canrt. -As rogards the management of public relygous or charitable
trusts, therr Lordships observed i Makomed Tsmearl v. Ahmed Moola (1) as follows :

“Tt has further been contended that under the Mahomedan law the Comt has no
dliseretion 1 the matter [n.e., appointment of trastees of the mosque 1 question] and
that it must give efficet to the rule laid down by the founder m all matters relating to
the tment and of trustees or mutawallis. Their Lordships cannot help
thinking that the extreme proposttion urged on behalf of the appellants 1s based on a mis-
conception.  The Mussalman law, like the English law, draws a wide distinetion between
public and privato trasts,  Generally speaking, m cuse of o wakf or trust created for
spouttic luals or o body ot mdividuals, the Kazi, whose place in the
Bratish Indian system 1s taken by the Civil Court, has, in carrying the trast into exeeution
to @ive effect 5o far as possible to the expressed wishes of the founder.  Wath respect
however, to public rehgious or charitable trusts, of which a public mosque is a common
and well known esample, tho Kazr's diseretion is very wide.  Hemay not depart from the
1ntentions of the founder or from any rule fixed by hum as to the objects of the benefac-
tion . but as regards management, which must be governed by circumstances, he has com-
plete diseretion.  He may defer to the wishes of the founder so far as they are conform-
able to changed conditions and circumstances, but his primary duty 1s to consider
the imterests of the general body of the public for whose benefit the trust is created. He
may n hus judicial diseretion vary any rule of management which he may find either not
practicable or not in the best interests of the institution.” In the case cited above
the dispute was as regards the management of a Sunni mosque in Rangoon. The Sunnis
of Rangoon are somo of them Randherias and somo of them Soorties. The mosque
was founded by a Randheria, it was subsequently rebuilt and improved with money
the bulk of which was supplied by Randherias, and the management had becn for about
50 years i the hands of Randherias. It was not alleged that they had mismanaged
the trust. Under these circumstances their Lordships held that all other conditions

() Ismuitmya s Wahadan (1912) 36 Bom. 303, 3 T, C 30, Sco alo Torahim Eemact
bdool Carrim (1008) 35 I, A. 151,
() (1916) 43 L. A. 127, 134, 43 Cal. 1085, 1100, Yioi (o caso frorm Maaritio),



WAKFS. 151

being equal, the Randheria section was perfectly entitled to manage and act as trustees
of the mosque.

166. Mutawalli may appoint successor on his death-bed—
In the absence of any provision in the deed of wakf, or of anv
evidence of usage regarding the devolution of the office of
mutawalli, the mutawalli for the time being may, on his death-
bed, nominate his successor : Imt- such appointment cannot he
made if the founder is alive or if be has left an exceutor com-
petent to make the appointment (x). [Nee s. 165.]

The appointment of a “vceessor by a mutawalli can only
‘be made while on death-ncd or in death-illness. A
mutawalll hasno power to renouncethe office and transfer it to
another person while he is in good health (as distinguished
from heing on death-bed or in death-illness), unless such a
power was expressly conferred upon him by the founder. *But
a mutawalli may appointa deputy, whenever he likes, to help
him in the management. e.g., in collecting the rents or other
proceeds of the endowed property and e\pemlmg; them for the
purposes of the endowment (y).

A mutawalli may appont even a stranger as his suceessor in office, he is not hound
to appoint a member of the famly of the founder ().

167. Office of mutawalli not hereditary.—The Mahomedan

Jaw does not recognize any right of inheritance to the office of |

mutawalli ().

Where there 1s a vacancy 1n tho offico of mutawally, and the Court 18 called upen
to appoint a mutawalli, the Court will ordinanly appont a member of the founder’s
famly in preference to a stranger, and a senior membet preference Lo a yumor member,
But,where no such appomntment 15 to be made, and the suit 1» merely one to oust the
defendant from the office of mutawalli, the defendant being already in possession and
enmjoyment of the affice, the Court will not oust the defendant from the office merely because
the plantiff is the elder brother and the defendant a younger brother, or because
the plantiff 18 a member of the fﬂ\‘llldtl‘ s family and tho defendant is a stranger.
The reason is that 1 to M law no right of inherit attaches to the

’lulﬁco of mutawalli. The office, however, may be hereditary by custom., But such
custom, being opposcd tothe géneral law, must bo supported hy strict progf. The mero
fact that threo persons from the family of the plamntiff were successively mutawalhs is
not sufficient to prove that the office devolved by heredity (b).

(0 nmllh-, 9045 Puran v Abdool mmm (lum) () Shewh Amw Al v Syed Wazir (1005) 9 C

219; Zooleka
it Abedin (1905) & tom. 2% Sodw (@) Macnaghten, p. 344, case X5 Swad v
) Dalllle, 8043 Rhueh Satimulich v, dudut . ‘Sayad Zawn (1881) 13 ‘Tom,
Khair (1000) 37 Cal. 263, 277- . hatmats s Hap Jwia (101
a19; Al v, Anhml[ Trann (msz) 4901, 21 T, C. 064 Atimann
8 Gal. 7324 Amecr Al 3eld od Vol 1, Sovn (1010) 33 Cal 465, 95 1.

oo Sinn Admad v. b | @) 13 o, 535, supru; 8 M. WL e
G (o) do GA1 15, 16

Ss.
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168. Mutawalli cannot mortgage or sell.—(1) A mutawalli
has no power, without the permission of the Court, to mortgage,
sell or exchange wakf property or any part thereof, unless he
is expressly empowered by the deed of wakf to do so.

(2) A mortgage of wakf property. though made without
the previous sanction of the Court, is not void if made for a
justifying necessity, and may be retrospectively confirmed by
the Court (c).
Baillic, 605, Where the rate of interest on 1 mortgnge 18 cxeensive, the Court may
wward inferest to the mortygagee at w lower rate,
Permassion of Court, how to be oblained. —Tt was held by the Caleutts High Court
i cwno decided m 1909 that u mutawalls, desirous of obtaining the sanction of the
Uourt for a sale, mortgage, or leaso of wakf property, must proced by way of sutt, and
nnt by an application under the Trustees Act 27 of 1866, the reason given beg that the
nstees Act applies only to trusts i tho English form constituted by persons of purely
tnglish domicilo or by persons governed by the Indian Succession Act, and that 1t does
not wpply to Mahomeduns (d).  But ths docwion was disspproved in recent cases
where it was held that the sanction may be obtaned on an nppheation and that no sait
In Bombay 1t would scem that leave may he obtamed on an apph-

19 wecessary (e).
vation under the Trastees Act (f).

I nanth l pertod of 1 —A mutanallsells or mortgages or
grants a leano of wakf property without the sanction of the Court. What 15 the penod
after which tho possession of the alience bocomes adverse agamst the wakf 2 This
question has been considered in the undermentioned cases (g).

169. Power of mutawalli to grant leases.—A mutawalli
should not lease wakf property, if it be agricultural, for a term
exceeding three years, and, i non-agucultu.ml for a term ex-
ceeding one year —

(a) unless he is expressly authorized by the deed of
wakf to doso ; .

(b) or, where he has no such authority, unless he has
obtained the leave of the Court to do so (Z);
such leave may be granted even though the
founder may have expressly prohibited the grant
of a lease for a longer term.

(©) Numar (‘huud N, l,'olam Hussent Um) 37 Cal. on a petition for appolntment of new
17 153 oe A, . Hamui- trustees l that the Act applied to Hindus in
wd- m(mm L Lah, L g s @ ¥ dom Vo Qom1) 45 1. A, 02
- @) Vil . Budusami L A. 303, 44
b, Khutun wn re, (1908) 37 Cal. 870, S ol G (0 A
tdl 7 Cal, n Das (1923) 50 1,
o0 rigpin s e oot | S S o
s 1. \ 949, (24) 4 mortgnge| ,  Subbarya

;él:ﬁl"gm: (102%) 50 1. A, 205, 40

, 74 L C. " 'C.
@ s Awm- 2 Nudas i) 5 [l i execution of doc, ™ © s

154, wnd Lang <, Mooy (1919) 21 nam 0 oawl , 10 the matte
by uu,.ul [ J.').S,’v«l(len. ln’ was held, R unitase, n e matle of (1908) 36 Cl.
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Bailhe, 606-607.  As to limitation in the case of unauthorized lenses, see Tidya
Varuthe v. Balusame (1921) 48 1. A. 302, 44 Mad. 831, 65 L. C. 161

170. Allowance of officers and servants.—The mutawalli
has no power to increase the allowance of officers and servants
attached to the endowment, but the Court may in a proper case
increase such allowance.

Ameer Al vol. 1, 369

171. Remuneration of mutawalli—The founder may provide
for the remuneration of the mutawalli whether the mutawalli be
the founder himself or some other person.  Such remuneration
may be a fixed sum ov it may be the residue of the income
of the wakf property after defraymg the expenses necessary
for the maintenance of the wakf (5). If no provision is made
by the founder for the remuneration of the mutawalli, the
Court may fix a sum not exceeding one-tenth of the income
of the wakf property (j). Tf the amount fixed by the founder
is too small, the Court may increase the allowance, provided
it does not exceed the limit of one-tenth (%).

172. Removal of mutawalli—A mutawallimay be removed
by the Court on proof of misfeasance or breach of trust, or if it
be found that he is otherwise unfit to hold the office, though
the founder may have expressly directed that the mutawalli
should not be removed in any ¢ase.. The founder has no
power, after delivery of possession, to remove a mutawalli,’
unless he has expressly reserved such power in the deed of
waki{

-

Buillie, 608 ; Macnaghten, p. 79,5, 5 . Gulam Huxain v, Apr .jam (1860) 4 Mad. H. €
445 Adrorate-Ceneral v. Patima (1870) 9 Bom. H. €. 19, 23.24 |a Shinh casel; Huduitoon-
nissu v. Seyad Afzoul (1870) 2 N. W. P. 422 [n Shah cuse). A founder, who s himself o
maturoalli, may be removed by the Court on the ground of misconduct.

173. Personal decree against mutawalli—(/) No portion of
the corpus of wakf property can be attached and sold in execu-
tion of a personal decree against the mutawalli, not even if
there be a margin of profit coming to him after the performance
of the duties attaching to his office. But the surplus profit
that may remain in the hands of the mutawalli for his own
benefit may [probably] be attached (7).

o s‘i'.“‘:.’i'{'&“gvah.’z"a".'f‘ﬁ’i'”‘””:‘-‘r°2"°""'” ((‘3 e '}“l{'«.‘.‘fl"k"ﬂf}u Hossen (1887) 18

o) Mnshzi:dﬁn 'v. Sayduddin (1893) 20 Cal. 810, Cal. 820, 15 L A, 1.

Ss.
1694173
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(2) The office of mutawalli cannot be attached in execu-
tion of a personal decree against him (m). »

In Bshen Chand v. Nadir Hoosein (1887) 15 Cal. 329, 15 L A. 1, 1t was contended
on behalf of the decree-holder that s somo surplus always remaned mn the hands of the
trustee after the performance of the Lrusts, he (the deerec-holder) was entitled to attach
w0 much of the corpus us was represented by the surplus ineome.  But 1t was held by
their Lordships of the Privy Couneil confirming the decision of the Caleutta Tigh Court.
that * tho corpins of the (state cannot bo sold, nor can any specific portion. of the corpus
of the estate he tuken out of the hands of the trustees hecause there may be o margin of
profit commg to hum after the performanee of all the religious duties,”

Miscellaneous.

174. Public Mosques.—livery Mahomedan is entitled to
enter a mosque dedicated to God, whatever may be the sect
or school to which he belongs, and to perform his devotions
according to the ritual of his own sect or school. But it is not
certain whether & mosque appropriated exclusively by the
founder to any particular sect or school can be used by the
followers of another sect or school.

M- Cllak v Azim-Ullah (1889) 12 AL 494 5 Jungu v. demad-Ullah (1889) 1241
9 Fazl Karuw v Meenlle Baksh (1591) 18 Cal. 448, 18 L\ 39 5 Abdun Sublan v,
Korban Al (1908) 35 Cal. 200 5 Mala Bakkok v. Amer-ud Den (1920) 1 Lah. 317, 67
L C. 100w,

In the first of these cases, 1t was held by the High Court of Allahabad, that a mosque
dedieated to God 1s for the use of all Mahomedans, and cannot lawfully be appropriated
to the use of any particular sect. This Tuling was reterred to by their Lordships of the
Privy Councilm Fazl Kavim's case, but they declined to express any opinion on it, stating
that the facts of the case betore them did not properly raise that question.  Tn Abdul
Subbun’s case, the High Court of Caleutta doubted whether a special dedication of a
mosque toany particular seet of Mahomeduns would be i accordanco with Mahomedan
Eeclesmstieal law. . The view taken in Ala-Ullak’s case was follewed by the High Court
of Lahore i Maula Bukhsk’s case. 'The pomt eannot therefore be saiud to be quite sattled.
But when a mosque 1 not appropriated to any particularsect, there s no doubt that it may
be used hy any Mahomedan for the purposes of worship without distinction of sect.
‘Thus a Shafer may jomn 1n a congregational worship, though the majority of worshippers
in the congregation may be Hanats: and he cannot bd prevented from taking part in the
seryiee, beenuse according to the Shafei practice he pronounces the word @nin (amen)
ma loud voree and the Hanafi practico 18 to mutter the word softly. Simlarly, Maho-
medans of the .lmd-lil-hadis or Wahabe sect have the night to worship in a mosque built
primarily for the use of Hanafis and generally used by them, though ther views in tho
matter of ritual difier from those of the Hanafis. But there 1s nothing in the Mahomedan
law to entitle tho members of & new seet to pray as a separate congregation behind an
Imam chosen by themselves (n).

Ax to management of mosque, sce notes to s. 163, * Powers of Court.”

(m) Sarkum v. Rahaman Buksh (1696) 24 Cal. Hakim Khahl v, Mahk I s
3, 1. o (1890 | Bty R G e 101D # Pate
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175. Sajjadanishin ; Khankah.—A sajjadanishin is the head
of a khkankah, a Ma.homedan institution analogous in many-

Ss.
175-175B

respects to a math where Hindu religious instruction is dispens- |/

ed. Tle is the teacher of religious doctrines and rules of,
life, and the manager of the institution and the administrator *
of its charities, and has. ordinarily speaking, a larger right mn
the surplus income than a mutawalli (0) But this_ does
not mean that in every case the whole income from a khankah is
at the disposal of the sajjadanishin. At certain shrines the:
members of the founder’s family other than the sajjadanishin
are entitled to share in the surplus offerings which remain after
payment of expenses (p3.

The word “ sagjadanshin ™ 1~ denved from sayjuada, that is, the carpet used by Maho.
medans for praycr, and nis/ in, that 1 sitting.  The sagadnshin takes precedence on the
carpet dunng pray er~| Bullie, p. 608, £n. (1) The office of a mutawalli is a secular oftice ;
that of a sajjadamsiun v 4 spintual oflice, and be has certam spintual functions to per-
form. A person may hold the office both of a mutanally and & sayjadanishin at the same
tme. A sagjadamshin may, like & mutawadli (s. 167) appomt his own successor.  As to
the dwstinction between the two offices, see the undermentioned cases (7) A mmot
camnot act, and he therefore cannot be appomted o sajgdamshin (1), Propetty given
for the upkeep of buidings and the school connected with a khankah cannot be attached
1 execution of 4 personal deciee agatst the sayjadanishi (x).

175A. Kazi—The Mahomedan law does not regard the
office of Kazi as hereditary (f). A claim to such a right,
though supported by custom, is not one that can be recognised
by a Civil Court ().

A Koz may be appomted by the Government (1) or by some internal atrangement
among the Mahomedans of each locahty ().

175B. Takia —A takia is a religious institution recognized
by law, and an endowment to'a takia is us valid a wakf as to
a khankah (z) [s. 175].

* Takw ” means literally a resting place.  The word is now used to denote the place
where a fakir (holy person) resdes and imparts rehgious msttuction to his dugciples and

others.

(0 lwvnlumlnn l!alvmm!(]'l“l)b lu‘\ 302, [ () .Im»;:lu Walad Afed . Jumal Walud Jalal

312, 44 nnd. 831, 841, 65 "23) HT7) | Bom 633, Daudsha v Ixmualiba
198} Zooleka Bla \ Syed Zynnl (1878) 3 Bom 72 , Babu Kakay v. Nsar-
Almitn(mm)ﬂ]wm LR 1038, widon (189) 18 Tom 103,
@ Muhanonad  Hamd Makmud

Stran

s A 105100, 4 an 15, 2, | (4 Rantusklan k. Kast drtulle (020) 50 Bom.
'22) A.PC, " See l‘lv' l\nzl' At 12 of mm, ll Shek

(@ Iwanv. AM»»I Karom (1801) 19 Cal Fmar v Rudan Khan (1913) 57 M.
Secrlusry of State V. Mohuddin (1900) 1

) (1891) 10 Cal m, mwm nupra.

(s) Shah Mohammad mad 11027) ) lluumn Shah v Muhammad (lb‘_’a) 6
Luck. 109, 100 I C. 2-1\ (' ’T) A0. 140, 88 ! (‘ 310. (‘25) A L. 420,

22

2,
! (m)  Sec 50 lsmn. 133, ur 'p a6, 93 1.C. 135,
('26) A B. 153
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Law relating to the prolection, enforcement and
adwmanaetralie of A 7.

S.176 176. The following is a list of enactments which provide
for the protection, enforcement and administration of public
endowments :—

(i) Official Trustees Act 2 of 1913.

(ii) Charitable Endowments Act 6 of 1890, ss. 2, 3, 4,
5, 6 and 8.

(i) Religious Kndowments Act 20 of 1863, s. 14.
(iv) The Code of Civil Procedure, 1908, ss. 92-93.
(v) Charitable and Religious Trusts Act 13 of 1920.
(vi) Mussalman Wakf Act 42 of 1923.
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CHAPTER XIIL

PrE-EMPTION.

177. Pre-emption—The right of shufea or pre-emption
is a right which the owuer of an immovable property possesses
to acquire by purchase another immovable property which
has heen sold to another person.

Hed., 5475 Balhe, 475 ; Gobund Duyed 9. Trayatullah (1885) 7 All. 775, 799,

““ A right of pre-emption 15 not a nght of re-puichase, but is simply & nght entithng
the pre-emptor to be substituted tor the vendee as purchaser and to stand m his shoes
m respect of all the nghts and obligations anwing from the sale under which he denves
his title. A person, who chooses to pre-empt, therefore, must take upon him the burden
of the obligations subject 1o which the sale was made as well a3 the benefits accrung
theretrom., In other words, he can get no more than that for which the vendee bargain-
ed.” .1 mortgages his propetty to B to secure repayment of Re. 50. A then sells the
property, subject to the mortgage, to " for Rs. 200. D clsms the nght to pre-empt by
offermg Rs. 200 to €. € aceepts Ru. 200, and dehvers possession of the property to 1.
B then sucs D to enforco his mortgage. 1) contends that he had no notice of the mort-
gage when he clamed the right ot pre-emption and that he 1s not therefore bound to pay
the mortgage-debt. This vontention cannot be upheld, for £ stands in the shoes of
€, and C's purchase was subject to B's mortgage (y).

178. Law of pre-emption not applied in Madras Presidency.—
The Mahomedan law of pre-emption is applied by the Courts of
British India to Mahomedans as a matter of “ justice, equity
and good conscience,” cxcept in the Madras Presidency where
the right of pre-emption is not recognised at all |unless by local
custom as in Malabar (z)]. The reason given by the Madras
High Court in the earliest case on the subject for refusing to
recognise the right is that the law of pre-emption places a
restriction upon liberty of transfer of property, and is therefore
opposed to““ justice, equity and good conscience”. The right of
pre-emption in that case was claimed on the ground of vicinage(«).

1In a recent Rangoon case the parties were Madras Mahomedans by origin and the
right of pn-em]mun was claimed on the ground of co-ownership, The High Court of

Rangoon upheld the plaintiff’s claim for pre-emption on the ground that the case was
covered by scc. 13, sub-s.ction (1), of the Burma Luws Act (6).

See notes to s. 5 above,

) Tespal v. Gurdhan, Lad (1908) 30 ALl 130, 28,
(&) Krishna Menon v, Kesavan (1897) 20 Mad 305, | & ’V'{.'fg';’;';" ;,_g‘ll;:)'m; {3920) 4 Raog.
{a) Ibrakam v. Muni Mir Udin (1870) 6 H.M.C.

Ss.
171, 178
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179. Special Acts.—The law of pre-emption in the
Punjah is regulated by the Punjab Laws Act, 1872, as amended
by Act XII of 1878, and in Oudh by the Oudh’ Laws Act,
1876. These acts apply to Mahomedans as well as non-
Mahomedans, with the result that the rules of the Mahome-
dan Law of Pre-emption do not apply even to Mahomedans
in those places except on the footing of local custom (c).

180. Pre-emption among Hindus.—The right of pre-emption
is recognized by custom among Hindus who are either natives
of, or are domiciled in (), Behar (¢), and cortain parts of
Gujarat, such as Surat, Broach and (odhra ( f), and it is
governed by the rules of the Mahomedan Law of Pre-emption:
except in so far as such rules are modified by such custom (g).

Where the existence of any such custom is génerally known
and judicially recognized, it is not necessary to assert or prove

t (k).

The explanntion he:

the fact that under the Mahomedan Law, non-Mahomedans

ate s much entitled to exercise tho 11ght of pre-emption as Mahomedans (Bailhe, 477).
Aceord. Mahomed:

ly, during the tnle i India, elums for pre-cmption were enter-
tuned by the Courts of the country, whether they were preferred by or agamst Hindus,
Tu this wise, the Mahomedan luw of pre-cmption came to be the customary law of Behar
and Gujarat.  But the law of pre-cmption as applied to Hindus i those phices was tho
Hanah law, the Mahomedan sovereigns of India bemng Nunms of the Hanali seet, and
he same aw 15 now applied to them m cases of pre-emption.  But it 19 a necessary con-
dition ot the appheation of the Mahomedan law of pre-emption to Tindus i Behar
and Guyaat that they should be either natives of, or domiclled m, those places. 1t 15
not enough that the party 1 & Hindu and owns immoveable propetty m those places.
Thus m a recent Calentta case the nght of pre-emption was demied to a Hindu who was
a co-sharer of certam mmmoveable property m Behar, but who was neither a napive of;
nor domiciled m, that place (1), See notes to s. 180A below.

180A. Pre-emption by contract.—(7) Rights of pre-emp-

tion may be created by contract between the sharers in a
village (j).

© Witon's l)u)(u of Anglo-Mulatmmedan Jaw, | 40 Bou, 258 32 L € 093 (not; In Khane
Al v desh , Sutaram v Sayad Nwazul (1917)
() Parasth Nath ¥ Dhanar (oo s Rom 646 40, 431 ¢ .rzmom. l\vhnlm],
() Fabir Reiats Enandukoh 1563 Lo 1 Hottat v, Ilanlnl (120) 4.
Vol it x anks Jon 57 1¢ b5 T LM»d
R ol 313 wradoiste um‘ Somenon. 088 45 AL ‘508, T4 1
(1) Gordhandas . Prankor (1360 ¢ 40, (2 (1305 L ovtres— o hoecs
A el i n.u.yam.\ l‘amhm and not agrieultural lands].
o, 1%, 1A 221 D0 ) dry 28 Al 500 Jai
Gatgiran b lmlululx A0 €5 tow, 804. Kuar \. Heera Lal (18797 N. W. T 1.
qf Surat —n8 1o Liouses “onl [ oer (1008 35 (Al 575,
nd not nurhul\uml ande; Gokutia ) Parsasth Nath v 905) 32 Cal DAR.

(1
rtah (1978) 18 ) rgambar Singh v. Ahmmi(“l.v\87 Au 129,
871 |Godhra] ; Mahomed 1. Norcin (lmo) 141,421 A.10,18,28 1. C
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. .
(2) A Mahomedan vendor may agree with a Hindu
purchaser that the Mahomedan Law of pre-emption applying
between the vendor and his co-sharer also a Mahomedan,
should be applicable to the purc]msev ‘Where such a contract
is entered into, and the vendor informs his co-sharer about
it, and the co-sharer makes the ‘“demands’ as required by
law [s. 186] he is entitled 1o pre-emption against the pur-
chaser, though the purchaser may he a Hindu (k).
Introduction. of the T of pne-cnphion unto Lodu I Sgamber Sengh v. Ahmad (@),
thewr Lordships of the Prvy Comal said * Pre-emption m village communitics in
British il had st orgem m the Mahomedin s as Lo pre-cmption, and wos appas
rently unknown 1 Tndia Letore the time of the Mouhul ralers, In the couse of time
customs of pre-cmption grew up nd vere adopted among village communitios.  In
some casex the sharers m a village adopte 1 or followed the rules of the Mahomedan Law
of pre emption, and m ~uch cases the custom of the village follows the rules of the Mako-
medan I of pro-emption T othr cases, where  cusfom of pre-emption exists, ench
village community has & custom of pre-cmption which vaues from the Mahonedan
Inw of pre-emption und i pecubiar to the villge an 1tx provisons and s mewdents. A
custom of pre-emption was doubtless 1n all cares the result of agrcement amongst tho
share-holders of the particular village, and may have heen adopted i modemn times
and in villages which were fust constituted 1 modetn times. Rights of pre-cmption
huve s some provinees heen gven by Acts of the Tndian Legslature,  Rightw of pre-
emption have also heen created by continet hetween the sharers m a villyge, But in
all casen the abject 18 as far a3 15 pessible to provent strangers to a village from hecomng
sharers m the village. Rights of pre-emption when they exist are valuable 1ghts, and
when they depend upon a custom or upon & contract, the custom or the contiact, as the
case may be, must, 1f disputed, be proved.”.

181. Who may claim pre-emption.—The following three
classes of persons and no others, are entitled to claim pre-
emption, namely :— '

(1) a co-sharer in the property (m) [shafi-i-sharik]; .-

° (2) a participator in immunities and appendages, such

as a right of way or a right to discharge water (n)
[shafi-i-khalit] ; and )

(3) owners of adjoining immoveable property (o) [shafi-s

Jjar], but not their tenants (p),nor persons in posses-

sion of such property without any lawful title (q)

[Baillie, 481].

(k) Sataram v. Sayad Siwayul (1917) 41 Bom. 836, | (n) Karm v. Prjo Lal (1005) 2 All 127.
2 Aziv 4

850-651, 4: © mad V. Nazr, Ahmad (1928) 50 All.
() 37 AL 129, 140-141, 421 A. 10,18, 281. (. 257,108 1 € #97, ('27) 504, Abdwl Nhakur

34, ) V. Abdul Gafur (1910)7 AL LJ. 641. 6
(m) Jadu Lal v. Janki Koer (1912) 39 Cal 915, 30 TC 338,

LA, 101, 16 1.U. 659 ; Syed Ebrahum V. | (p) Gooman Swigh v. Tripool Sing (1867) 8 W.R.

q%d han (1926) 4 Ral g.y;';, 951.C 437.
('26) A.R 79 [co-heirs). (q) Beharee Ram v. Shoobudra (1868) 9 W .R. 455,

Ss.
180A, 181
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The first class excludes the second, and the second excludes
the third. But when there are two or more pre-emptors
belonging to the same class, they are entitled to equal shares of
the property in respect of w}.uch the right is claimed [Baillie,
500].

Exception.—The right of pre-emption on the ground of
vwmaga does not extend to estates of Jarge magnitude, such as
villages and zemindaris, but is confined to houses, gardens,
‘and small parcels of land (7). The right, however, may be
claimed by a co-sharer (s).

[(a) -, who vwns a picce of land, grants o bulding lease of the land to B. B bulds
& houso on the land, and rells 1t to (% A is not entitled to pre-emption of the house,
though the Tand on which 16 1 butlt helongs to hm, for ho 19 not a co-sharer, nor a par-

ator in tho sppendages of the house, nor an owner of adjoning property : Pershads
Lal v, Irshad Al (1807) 2 N. W. P. 100,

(b) . owns & louse which he sells to B. 3 owns a house towards the north of
A’s house, annl is entitled to s vight of way through that house. N owns a house towards
the south of A' house, separated from A house by a party wall, and having a night
of kupport from that wall.  Both M and N clum pre-emption of the house sold to B.
Here M 15 n patticipator in the appendages, while A 15 merely a neighbour, for the
right of collateral support s not an appendage of property. M 1 therefore entitled
to pre-emption n proference to N : xee Ranchoddas v. Jugaldas (1899) 24 Bom. 414 ;
Karim v, Prigo Lal (1905) 28 ALl 127, [t 1s immatenal that J° s right of way has not
been perfected by preseription under the Basements Act.  In such a matter the rules
of Mahomedan law are to be apphed, and that law does not preseribe any pertod
which would give a person the nght to engoy an wnmunity, such ax a right of way (1),

Note. -In the ubove illustration, the house owned by M is a dommant heritage,
and the pre-empted house is & servient heritage, for A hus a right of way through it.
But M would not the less be a ** Participator m the appendages,” if the pre-empted
property was the dommant heritage and his property was the servient hertage : (hand
Khan v, Navmat Khan (1369) 3 B. L, R, A. C. 206, And M would still be a ** particr-
pator,” if his house and the pre-cmpted house were both dommnant tenements, having
arght of casement aganst o thied property : Makatab Singh v, Ramtahal (1868) 6
Beng. L. R. at p. 43,

() A w the owner of a plot of land. B and € own a piece of land adjoining it.
Tho land owned by B and (' 15 dwided by u Lachcha road. The pubhc have a
right of passage over that roud, but the land along which the road runs belongy to B and
¢ Band €' sell the land to 1. 4 15 entitled to pre-empt the whole of the land belonging
to B and €', and not merely the portion on his side of the road : Aziz Ahmad v.
Nuzsir Ahmad (1928 50 All. 257, 103 L C. 897, (27) A. A. 504.]

Hed., MH-550; Bailhe, 481-484, 500.

(] oxsern v, Mohsin Al (1870) (1912) 39 Cal. 915, 30 1. A 101 151 C
. L. k 41, 50, deul llalmu v F\Anr 659, (Mahal), Savd-ud-Iwn v, Latyf -un-
Stnuh (1892) Nuawa (1925) 14 AT, 114, 04 1. C. 450, (22)

2) 15 wnna
Hupra Jan (IDIO) 3-! All .,8 7TLC l 3 A.A, 301 (I,l'mllull |
(8) Sttarum v, Sayad (1917) 41 Bom 636, 652- (U] Buldm Bldr( ‘ath (1008) 31 Ail 519, 2
053, 42 1. .'32; Jadu Lal v. Janks Koer LG
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Right of pre-emplion arises from awnership.—Tho right of pro-emption cannot be
resisted on the ground that the pre-emptor was not in possession of lis own property at
the date of the suit. It is ownership, and not possession, that gives rise to the right (w).

Pre-emplors of same class.—When pre-emption is clamed by two or more persons
on the ground of participation in a right of way, all the pre-emptors havo equal rights,
although one of them may bo a contiguous neighbour (r). The reason 18 that the
Mahomedan law does not recognizo degrees of nearness i the same class of pre-
emptors (w). But nearness may be recognized by custom (x).

Tree with overhanging branches.—The fct that tho branches of & trec projeot over the
land of & neighbour does not give the owner of tho tree any right a~ a shafi-r-Khalit on o
salo of that land (y).

Villages and zemundarics~ The reason win the 1ght of pre-emption cannot bo
claimed when the contiguous estates ate oi Lorge wygmtude 1w that the law of pre-emp-*
tion “ was intended to pievent voxation to holdets of small plots ot land who might
bo annoyed by tha introduction of a stranger among them.” But this prnciple applies
only when the right of pre-emption 1s clumed merely on the ground of vicinage. It dovs
not apply wheto the right 1« claimed by a co-sharer. Nee the section.

Females.—A female 13 not p led from maintai a suit for p pt if sho
by law is entitled to inherit, even though 1t may be & widow's estate (). But a female
entitled to mamtenance only is not entitled to pre-empt (a).

Sale by one of several co-sharers to another.—See 5. 185 below.

ro co-sharcrs ; Brllie, Part 11, 179 ; Qurban v. Chote (b), and that too if the number

‘ Sheah law—By tho Shiah law the only persons entitled to the 1ight of pre-cmption
f co-sharors docs mot exceed two ().

182. Sale alone gives rise to pre-emption.—The right of
pre-emption arises only out of a valid (d), complete (¢), and
bona fide ( /) sale. It docs not arise out of gift (hiba), sadaka
(s. 144), wakf, inheritance, bequest (y), or a lease even though
m perpetuity (£). Nor does 1t arise out of a mortgage even
though it may be by way of conditional sale (z) ; but the right
will accrue, if the mortgage is foreclosed (7). The right arises:
éven if the property sought to be pre-empted is sold by an:

\lofficial receiver or by an order of the Court (£). It has been'

\ (w) Saking Bibee v. Amiran (1888) 10 All 472. (b) (1899) 22 All 102.

((v)) Karim Baksh V. xh«da( )zuih (1894) 16 | (c) Abbas Al v. Maya Ram (1889) 12 A
AlL 247, Sce ‘also  Bachan _ Singh V. tusawn Baksh v.  Mahfuz-ul-11
Bujai Singh (1026) 48 AlL 221,00 I C. 47 AlL 944, 88 L C 972, (
238, ('26) A.A. 180 (d) Hed,, 660; Balllie, 475-477 ; Nugm-un-

() Swid-ud-Din v. Latif-un-Nissa (1922) 44 v. Ajarh Al (1900) 22 All 34
AlL 114, 116-117, 64 1. C. 456, ('22) A. A. pricc was not ascertalned at the date of

B Ram_Harakh (1924) 46

Nogeshar V.
ALL'370, 70 1. C. 417, ('24) A.A. B41.
V.. Rameshwar (1923) 46 AlL 171,
@) Ans Abmid v Nach hmad (1928) 50 Al (@) Bdhie, 471
v, Nacir L X
257, 103 1. C, 807, ('27) A. A. 604, (h) Dewanuitualla v. Kazem Molla (1887) 15

contract),
(s) Hed., 560 ; Balille, 475477
Ch Tarsaancs’ Nath . Dhanas (1905) 32 Cal.

shar’ Devi V. Sheo Ram_(1024) b Lah. 435, Cal. 184,
O T a1 85 84 1. Abhr (&) Gurdwl v, Teknatoyan (1865) B. L. R. Sup
(@) Karan Singh Vol. 166.

v. Mt 1885) 7 AlL
860; Bhupal v. Mohan (1897) 19 All Batul Bequm v. Mansur Al (1901) 24 AlL 17.
- asen B B oot Redas Nt (1959 45 AN 186,

6

-

Ss.
181,182
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held by the High Court of Allahabad that a transfer of pro- .

perty by a husband to his wife in lieu of dower is a sale, and is

therefore subject to a claim for pre-emption (/). On the

other hand, the Chief Courtof Oudh has held that the transaction

amounts to a hdba-bil-iwaz, -and no claim for pre-emption
s can therefore arise ().

Ezxplanation I.—According to the Mahomedan law a
sale is an exchange of property for property with the mutual
consent of the parties, the exchange consisting in payment
of price by the purchaser to the vendor and delivery of
possession by the vendor to the purchaser. The execution
of an instrument of sale is not necessary (n). According
to the Transfer of Property Act, 1882, s. 54, a sale of pro-
perty of the value of Rs. 100 and upwards is not complete
unless made by a registered instrument. It has been held by
a Full Bench of the Allahabad Iigh Court that, although the
rules of the Muhomedan Law of Sale have been superseded by
the provisions of the Transfer of Property Act, the question
whether a sale is complete so as to give rise to the right of
pre-cmption is to be determined by applying the Mahomedan
law, and if a complete sale is effected under that Jaw as where
the price is paid and possession is delivered, the right of pre-
emption will arise, though the sale may not be complete
under the Transfer of Property Act (n). On the other hand,
some judges have expressed the opinion that the right of
pre-emption does not arise until after registration as required
by the Transfer of Property Act (p). In Jadu Lal v. Janks
Koer (¢), Brett, J., suggested that a solution of the problem
was to be found in determining in each case what was the
intention of the partics as to the date when the sale should be
considered as complete. The rule suggested by Brett., J.,
was adopted by some judges in Calcutta (r) and Patna (s)
and also by the High Court of Bombay in Sitaram v.
Sayad Sirajul (f). The decision of the Bombay Court in

W Fuda Al v Muafur Al (1882) 5 ALl 05, (1885) 7 AlL 48% [F. B.]
athu v Shade (1915) 37 AL 522,20 1.C. | (p) Baner m J,, In 16 All. 344, 356, su
Ivﬁ, doubted by )lr Ameer Ali, Vol. 1, duff, J., In Budhai v. Sonaullah (l\lll) 41
Ath'ed,, p. 713 Cal o, o4, 23 1. ¢ 395; Mullick, J, In
(m) Baghr A/mwd Musay nuuluhmda (m"a) Kheyaly v, Mlivck {lom e L I,
.\ 83,92 1. (‘ ’ll"), ('28) A. O, " 174,177-178, 34 1.
audh Talb Al Ausammat. (@) (1908) 35 td 675 599, nﬁmd in 39 Cal.
(um)z Luck 575 "102 1. C s, (27)Ao 015, 39 1. i1, 13 1,

n Rlchlnlmll, J ln (1011) i1 Cu.l "943, 963,
(m ]lmlnyn 241, Macnnghten, 20 Ballle, 476; 231 C. supra.
. Stuhammad (1806) 16 All 344, () ]'loe J., |n (1910) 1 Pat. L. J., 174, 179, 34
(0) Belgan v. Muhammad (180{) ll AlL 344 (U] (1017) ll Bom 636, 651-652, 42 1. C.

Na; e Nissa b Ali ed_in AM lla & Ismat (1921) %
(1600)° Y All, .Innk \ Grrjadat we,
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Sitaram’s case was affirmed on appeal by the Judicial Commit-
tee. In the course of the judgment their Lordships of the
Privy Council said : “ You are to look at the intention of the
parties [that is, the vendor and the vendee] in determining
what system of law was to be taken as applying and what was
to be taken to be the date of the sale with reference to which
the ceremonies were performed ” (u). In a later case the Iligh
Court of Bombay followed the Full Bench dccisions of the
Allahabad High Court (v).

Ezplanation I1.—It has been held by the High Court of
Allahabad that the right of pre-emption arises not only when
an out-and-out sale has heen completed, but also when a
complete contract of sale, without any option to the vendor,
has been made (w).

The importance of the question now under consideration anses mn this way., A
Mahomedan is not entitled to pre-emption unless he makes the * demands” required
by law (s. 186). These demands should not be made before the salo is complete.  They
should bo made after the sale 15 complete, and immediately after the pre-emptor hears
of the sale, that 13, a completed sale. Now a sale according to the Mahomedan law is
completed by payment of the price by the purchaser to the vendor and by delivery of
possession by the vendor to the purchaser. But a sale under the Transfer of Property
Act 13 not complete unless made by a registered instrument.  Henee the view taken
by some Judges that the ‘ demands’ should be made after regustration of tho sale-deed.
But if this view be accepted, the vendor and vendee, with a view to defeat the pro-
cmptor, may not execute and register a sale-decd, and may plete the
by payment of price and delivery of possession so as to deprive thc pre-emptor of the
right of pre-emption. Hence the rule suggested by Brett, J., and approved by the
Judicial Committee, namely, to ascertain in each case what was the intention of the
partics as to the date when the sale should be considered as completed.

A agrees to sell his house to B in January 1918 for Rs. 300. On lst February 1918
B pays the purchase-money to A, and obtans possession of the house from 4. The
sale-deed 18 registered on 1st March 1918. The pre-emptor comes to know of the pay-
ment of price and delivery of possession on 15th February 1918, but he does not make
tho “ demand ” (s. 186) until 2nd March 1918, being the date on which hoe first comes to
know of the registration. Is he entitled to pre-emption? (1) No, according to the
Allahabad High Court (z), for the sale, according to that Court, became complete on
payment of the price and dehvery of posscssion, and the pre-emptor having failed to make
tho *“ demands ” on 15th February when he first came to know of it, the right of pre-
emption is lost by delay. (2) If the sale be regarded as complete on regusiration, the pre-
emptor is entitled to pre-emption, for ho made the ‘ demands’ when he first came to
know of the rogistration. In fact, if ho had made the ‘ demands’ before registration,
they would havo been prematuro, and he would not have been entitled to pre-emption
unless he made the * demands” again immediately after he came to know of registra-

(w) Sitaram v. Jiaul Hasan (1021;544 Bom. (w) Zﬂnum Bmumv Kha in Muhammad (1924)
1058, 48 1. A. 475, 64 1. C. 46 All, 142, 8) M('M)AA 251,
(v) Abdulla v. Ismail (1022) “ lhm 302, 64 follg. (IBM) 10 AIL HN 347,
L C. 013, ('22) A. B, (z) (1804) 18 AlL 'S

S. 182
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tion. (3) Aeccording to the rule now laid down by the Judicial Committee, the inten-
tion of the partics 1s the sole guide. Therefore, if in the case put above, possession
was not given and no part of the price was paid till registration, the intention of the
purties would be talen to be that they did not regard the sale to bo complete till rogis-
tration, and tho * demands’ in such a case should bo made immediately after tho pre-
emptor hears of the rogistration (y). But if the contract of sale says, * I have agreed
to sell you my share for Re. 29,000, Re. 1,000 paid down, and the remainder payable
in two quick instalments, and that a formal deed of salo shall be oxecuted and rogis-
tered,” and tho agreement further contemplates u notice of the transaction to bo given
by the vendor to his co-sharer on the samo day, and provides that if the co-sharer cloots
to purchase the vendor’s share, the vendor should immediately roturn the Rs. 1,000
to tho purchascr, 1t 1 tho dato of the agreoment that is to e taken as the date of the
sulo and 1t i with referonce to that date that tho co-sharer (pre-emptor) should perform
the necessary ceremonies (2).

Lease in perpetuity. - A lease even though mn perpetuity does not give riso to the
right of pre-omption. But o transaction, though in form a lease, may in truth and
substance bo a sale, as whore the property is of the valuc of Rs. 2,600 and a leasc is
given for 99 yenrs under which Rs. 1,050 are paid as premium and Re. 118 reserved as
annual rent: Tn such a caso the pre-cmptor is entitled to pro-emption, though tho
transaction is in form a lease. 'The Mahomedan law docs not recognise the device of
dressing up a transaction of salo in the gatb of a leaso so as to defeat tho Tight of pro-
emption (a). Seo s. 192 holow.

183. Ground of pre-emption to continue up to decree —The
right in which pre-emption is claimed —whether it be’ co-
ownerslup, or participation in appendages, or vicinage—must
exist not only at the time of sale, but at the date of the suit:
for pre-emption (b), and it must continue up to the time the
decree is passed (¢). But it is not necessary that the right should

. be subsisting at the date of the execution of the decree (d)

or at the date of the decree of the appellate Court (e). The
reason is that the crucial date in these cases is the date of the

Thus if a plaintif, who clams pre-emption as owner of a contiguous property,
wells his property to nnother person after institution of the suit, ho will not bo entitled
to a decree, for ho doos not then belong to any of the three clussos of persons to whom
the right of pro-emption is given by law: sco s. 181 above. But onco the decree is
pussed, the plaintiff docs not forfeit the right of being put nto possession of the pre-
empted property in oxccution of the decree, although he may have alienated the proporty
before execution or alienated it beforo the date of the decree of tho uppellate Court. It

(y) 35 Cal 675; 41 Cal 043, 050, 934, 23 L. | (4) Ram Sahar v. Gaya (1884) 7 AL 107.

) (mn 4 “Jom. 1056, 48 1. A. 475, 63 L. C. | () B"“L';{ feird A‘fk'ﬂg" :iﬂuw‘z(lm) 45 Al
b uham: . 821,79 L. C. 217,
(@) M;;g_;- #h 1‘("" gg mad (1918) 40 Al oo (e

(9) Janks Prasad v. Ishar Das (1899) 21 AL 874. | (/) (1923) 45 AML. m, 710, 771, c. au, ('u) A A.
© Gopal v. Piars Lal (1899) 21 All. 441 82,3
Tofazzul v. Than Singh (101\2 52 All, 667 9 AP0l 0 ¢ m. (: ”M uo '
; Nuri M Singh Sr Thakur Radhika
oy (&G N oA 1. e, 45 All. 561, AR s, (20 A a2
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neod hardly be mentioned that a plaintiff doos not forfoit hus right of pre-em ption merely
“heoauso ho had on a provious cocasion mortgaged his own sharo on which his right of
pre-emption depends (g).

184. Doubt as to whether buyer should be & Mahomedan.—
According to the Allahabad decisions, it is not necessary to
enforce the right of pre-emption, that the buyer should be a
Mahomedan (). According to the Caleutta (i) and Bombay (7)
decisions it is necessary, except in the cases mentioned in
8. 180 and 180A, that the buyer should be a Mahomedan:
But all the three Courts are agreed that the seller and the
pre-emptor should both be Mahomedans ().

There arc no Madias dectsiona, bevauso in Madras the law of pre-emption is not
applied even as between Mahomed s [ v, 1781

The vendor should be a Mahomedan. Hence no right of pre-emption can be
claimed hy o Mahomedan when the vendor is a Hindu or a Kuropean, though the vendeo
may he a Mahomedan.

The pre-cmptor also should be a Mahomedan, the reason beng that if he mn
Mahomedan and subsequently wants to sell tho pro-cmpted property, ho 13 bound to
offer it to hix Mahomedan neighbours or partners before ho can sell it to a stranger.
But u non-Mahomedan 18 not subject to any such obligation, and he can sell it ta any
one ho likes. ‘The law of pre-emption contemplates both & right and an  obligation,
and 1f a non-Mahomedan were allowed to pre-ompt, 1t would be allowing him tho right
without tho corresponding obligation. This is the principle underlying the decision
of tho Allahabad High Court in Qurban’s case (1), where 16 was held that a Shiah Maho-
medan could not maintain a claim for pre-cmption based on tho ground of vicinage
when the vendor is a Sunni.  The decision was basod on the ground that by the Shinh
Yaw a neighbonr as such has no right of pre-emption, and that if ho wero allowed to pro-
empt, he might sell his house to any onc he hked, and his Sunm neighbours could not
successfully assert any right of pre-emption agamst him.

The vendeo also, according to the Calentta High Court, should bo o Malomedan.
Henco n Mahomedan cannot obtuin pre-omption of property sold by a Mahomedan
to & Hindu. According to that decision, tho right of pre-cmption 18 ot » right that
attachos to the land, but is morely o personal right. If it were o right attaching to the
land, it might be claimed, ovon against a Hindu or any other non-Mahomedan purchaser
“We cannot, . . . in justico, equity and good conscience, decide that a Hindu
pucchaser in a distriot in which tho custom of pro-emption does not prevail as amongst
Hindus, is bound by tho Mahomedan law, which 1 not his law, to givo up what ho has
purchasod to a Mahomedan pre-cmptor.” On tho other hand, it has bocn held by tho
Allahabad High Court that it is not nocossary that tho vondeo should be a Mahomodan
and that pro-omption can thereforo bo claimed ovon against s Hindu purchaser.
According to that Court, a Mahomodan owner of property is under an obligation

(o) Upopor Lol v. Jia Lol (1500 18 ALL 302, | Norin (1018) 40 Dom, 8, 821, 033
(%) Gobind Dayal v. Inayatulla (1885) 7 AL 775 ; Duwar Y. Huszatn Babhah .
O Al sy o Sy v Ao, 555" e o R i e
) Eudratulla v, Mohimi Mohan (1860) 4 Beng. pean vendor) ; Qurban V. Chote (1899) 22

I AL 107 (Shah preemplor agaoat Sosl

Sitaram V. ‘Sayad Siraful (1017) 41 Bom. K
@ 638, 6:9450,"42 LC é?‘nﬂmnfnvl. (U] (IB‘::O‘;HAIL 102,

Ss.
183, 1!
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imposed by the Mahomedan law to offer the property to his Mahomedan neighbours
or partners heforo ho can sell it to a stranger, and this 18 an mneident of his pmpcrty
which attaches to 1t whether the vendee be o h or & N

The Bombay High Court had adopted the view tahen by tho High Court of Caleutta.
According to the Caleutta and Bombay High Courts, the right of pre-emption may be
enforced against a 1lindu vendee, in those cases only where the right 18 recognised by
custom as stated in 8. 180, or 13 created by contract as stated in s, 180A.

185. Pre-emption in case of sale to a shafi—Where
there are two or more shafis of the same clasd, and the sale
is made by one of them to another, the other shafis are
entitled to claim pre-emption of their share against the shafi-
purchaser (m). Similarly, where the sale is made to a shafi
and a stranger, the other shafi are entitled to claim pre-
emption of their share against the shafi-purchaser and the
stranger (n).

[(a) 4, B and € ure co-sharers in certain property. .1 sells his share to B. €
wentitled to elum pre-emption of one-half of {he property : Enatullah v, Kowsher
LATE (1927) 54 Cal, 206, 98 €, €. 220, (26) A C. 1153

(b) A, B, (" and D own cach & house situate in a private lane common to all the
four houses. .1 sells iy houso to B, Here B, (' and £ are * participators m the
appondages” of the house sold, the appendage being the nght of way. € and D awe
cach entitled to clum pro-omption of o third of the howse. .{mu Hasan v. Rahim
Bakehh (1897) 19 All. 466.

(¢) A, B and (" are co-sharers in certan property. A sells his shate to B and § ¢/
1w entitled to (aim pre-emption of one-half of the property : Saligram v. Raghubardyall
(I887) 15 Cal 224 ]

It was nt one tme held by the High Court of Caleutta (), that where there are
several co-sharers, and ono of them selly his share to another, none of the other co-shareis
wentitlod to clam pre-omption against tho purchaser. The ground of the decision
was thus stated by Garth, (L1 ;. “The objoct of the rule (of pre-emption) . . . s
to provent the meonvomenee which may result to famihes and communitics from the
introduction of a disagreenble stranger as a co-parcener or near neighbour. Tt 1t is
obvious, that no such annoyance can result from a salo by one co-parcener to another.”
A dufferent view was taken by the High Courts of Allahabad and Bombay, ono of the
srounds of the decisions bewing that the rule laid down in the Hedaya, that *“ when there
15 plurality of persons entitled to the privilege of shuffa, the right of all 1s equal,” apphes
as much when the sale 1s made to o shafi a8 whenitismado toa stranger A Special
Bonch of the Caleutta High Court has now taken the same view as that takon
by the Allahwbad and Bombay High Courts (p)-

(m) Amir llamu 3 ek finkeh [1S02) 19 A1 ram (1920) 44 Bom. 887, 58 L C. 270
4868, Abdull -Umanat-ullah (1899) 21 (¥ B.1; Ennatullah v. Kowsher Alv (1927)
Muhammad ¥ v. Kanhai 54 Cal. 266, 98 T C. 220, ('26) A C.1153,
Lal (1922) 44 AlL 83, 64 1 C. 673, ( overrulis Voubut Aly
. 157, dixsenting on this point from Jewan  Lall (1878) 4 ('al, 831.
Baldeo v’ liadrinath (1909) 81" All. 519 ; (n) Salwgram v. Raghubar (1885) 15 Cal. 224,
ra-ud-Din_ T Abul (1923) 45 All. 487,

771 C. 27; Nadir Husain v. Sadig | (0 (1878) 4 Cal. 831, supra.
Husain un-'s) 47 All 324, 326, 86 L C. | (p) (1927) 54 Cal, 266,98 L.C. 220, ('20) A.C. 1167
B89, ('25) A.A, 361; Vuthaldas v. Jamiat- supra,
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186. Necessary formalities to be observed. —No person is
entitled to the right of pre-emption unless—

(1) he has declared his intention to assert the right
immediately on receiving information of the sale. This forma-
lity is called talab-i-mowasibat (literally, demand of jumping,
that is, immediate demand) ; and unless

(2) he has with the least practicable delay affirmed the
intention, referring expressly to the previous talab-i-mowa-
sibat (¢), and made a formal demand—

(a) either in the presence of the buyer, or the seller, or
on the premises which are the subject of sale (),
and

(b) in the presence of witnesses specifically called to
bear witness to the demand being made (s). This
formality is called (alab-i-ishhad (demand with
invocation of witnesses).

- Explanation I.—The (alab-i-mowasibat should be made
after the sale is completed. It is of no effect if made prior to
the completion of the sale [s. 182].

Iizplanation I1.—It is not necessary that the talab-i-
mowastbat or talab-i-ishhad should be made by the pre-emptor
in person. It is sufficient if it is made by a manager or duly
authorised agent of the pre-emptor (/). When the pre-
emptor is at a distance, it may be made by means of a
letter (u).

Explanation I1I.—1If the talab-i-ishhad is made in the
presence of the buyer, it is not necessary that the buyer should
then be actually In possession of the property in respect
of which pre-emption is claimed (v).

Explanation IV.—Where there are two or more buyers
and the talab-i-ishhad is not made in the presence of the vendor

Rayzab Ali v. Chundy Churn (1890) 17 Cal. Al 200, 71, T (, 460, ("23) A.A. 251,
@ Rgot 4 (1890) | 28 AA 25

Hussaw v. Kamz Bano (1904) | () Abadv Begum v, Inam Hegam (1877) 1 Al

57 e T Lt v. Junki Koer (1912) 521: Al Mukammad v. Muhamsmad (1896)
30 Cal, 915, 925, 39 I. A 108, 15 1. 16 411,300, Jadu Lal v, Janki Koer (1012)
& 635, ppng.” (Loow s a0, " Sadig 30 Cal 016, 20 1. A dor, 18 1. €.
Al v, 4 (ms) 45 All 290, 71 LC. Harar v Sheo Frisad {1884 7AI] u
160, ('25) A {pre-emptor bvululby acts

) Kelsos Bota 5 Fages Mukammad (1806) 14 of hia agenta]
All208: Mulammad Deman v. Muhammad | () Syed Wandv. Lalla Hanuman (1809) ¢ Deng,
Ab.m(mn) AL v LR, AC. 1305 v, Muha

) Gangu Prosad v. djudh o (1008 38 A1, 24; (1916) 38 °All, w. 331, C.
Mubarak it () Al Munanonad . Mahammad (1808) 18 AlL

27 AlL 1605 Scl(( ALy, Abdul (1923) 45

S. 186
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or on the property sought to be pre-empted, the demand must
be made to all the buyers (). If it is made only, to one buyer
the pre-emptor can only get a decree in respect of the share
of that buyer () [s. 191 A].

Ezplanation V.—No particular formula is necessary cither
for the performance of talab-i-mowasibat or talab-i-ishhad
50 long as the claim is unequivocally asserted ().

Exrplanation. VI.—Where the pre-emptor makes the talaly'
i-mowasibal in the presence of witnesses, and asks them to
accompany him to the buyer to hear witness to the talab-i-ishhad,
and they accompany Inm to the buyer, and the pre-emptor
makes the ialab-i-ishhad in their presence and calls their
attention to it, the condition laid down in sub-sec. (2) (b) will
be deemed to he complied with. It is not necessary in such a

case to ask the witnesses in express terms to bear testimony to
the talab-i-ishhad (z.)

Hed., 550, 6515 Buillic, 487-490. The talub. bat and the talab-i-ishhad
aro conditions precedent to the exereise of the right of pre.emption (a). The talab--
tshhad 15 ax dispensable as tho  falib-i ibat (). 1t is stated in the Hedays

(p 550) thut.** the right of shuffu (pre-emption) is but a fecblo right, as it is tho dissoming
of another of his property merely i order to provent apprehended nconvenicnees
(seo notes to 8. 185 above).  Hence the formalities must be strictly observed, and there
must be o clear proof of their ohservanes (¢). A petition by tho pre-omptor to the sul -
registrar praying thut the regstration of the sale-deed may be stayed cannot bo troated as
 tulab- -mowasibat, thero being no assertion of the right of pre-emption (d).  The falab-,-
mowwabat should be made as soon as the fact of the salo is known to the clumant.  Any
unreasonablo or unnecessary delay will be construed as an election not to pre-ompt (). A
doluy of twolve hours was held i an Allahabad case to bo too long (f).  And it was
held i n Caleutta case that whero tho pre-emptor, on hearing of the sale, “ entered his
house, opened his chest, took out R, 47-4” (evidently to tonder the amount to tho buyer),
and then performed the falab-i-mowasibat, ho was not entitled to claim pro-emptior,.
for the dolay was quite unnocossary (g) [s. 187).

Lt in not necessary to the valdity of talab-i-mowasibat that it should be porformed
1n the presonce of witnewes, It is enough 1f tho pre-emptor makes known his intontion
msomoe way.  But it 1s of the essence of talab-i-isshad that 1t should be performed before
witnesses (4). 1t is also necessary when the talab-i-ishhad i ade that the pre-emptor

(0) Alunan v_ Al Husan (1925) 45 All, 449, 73 () Jadu Singh v. Rakumar (1870) 4 B. L. R.,
. €. 1020, ("23) A.A 855, A.C.171.
() Muhammad Askary v. Rehmatulleh (1927) (1) xuah V. Mullick (1916) 1 Pat. L. J. 174,
" M‘lalbl. 7]“;.’1[;6‘:(‘40.(:%'1'5(2 1“;|A‘n:§‘22' L ¢ 210,
v, ahoy 992 ¢ 5
() ?ﬁ"'&’"m 1(\;@.,7“ Makhdum (1912) 34 (&) l{asénﬂ.véo‘kamdhm( (1008) 35 Cal. 402,
@ Ms,;? 1'.1.3*1'? % ‘('-’;'“7',"2"‘[" 0m 40 A1, ) 4K Muanmad v. Toj Muhammed (1876)
(@) Dronandan :s’;a';':‘:‘i‘;\ (‘co'mm ari o1 4 | () Jarfan Khan.Javar Meah (1884) 10 Cul,
®) Muhammad v. Madho Prasad (1917) 30 AN, | (A) Jadu &-gh v. Razkumar (1870) 4 B. L. B,
133,35 L. C. 011, 1 A.C1TL
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should refor expressly to tho fact of the lalub-i-mowasibat having been proviously
made ().

The falab-i-ishhad may be i with the falab-i b Thus if at the
tuno of talub-i ibat, the p ptor has an opp ity of invoking wituessos in the

presence of the seller or the buyer or on the premises to attest the talab-i-mowasibat, and
witnessos aro in fact invoked to attost 1t, 16 will suffice for both the talabs (demands).
“This, however, is tho only case in which tho taleb-i-1shhad may bo combined with tho talab
i-moeasibat (5)-

The tulab-i-mowasibat may be made by using some such words as **1 do clam my
shuffu” (vight of pre-omption) |Hed., 531} Tho talab-s-tshiad may bo mado by the
pro-emptor saying, *“ such a person has bought s.ch a house of which T am the
shafee ; T have slready claimed my privilgo of shaffr, and now agam elam 1t : be
thereforo witness thereof™ |Hed, 351} But no purticular form is nocessary [Hod.
55115 what tho law roquires is that the domand must he to that effect and no more.
Tt has thus boen held that the requrements of a talab-i-tshhad are comphied with, if
the pre-emptor states in tho prosence of the vendor, or tho vendee, or on the land
wold, and in the presenco of witnesses, *“ I have claimed pro-cmption ; I stll claim it;
beur witness therofore Lo the fact> (k). M thero aro several purchasers, it 18 not neces-
sary that the namos of all tho purchascrs should be enumerated at tho timo erther of
¢ho fiest or tho second demand. Thus whero a pro-omptor clummed tho right of pre-
omption against five purchasers, and tha form usod was “ wheroas Jagdob Sigh and
others have purchusod tho property and I havo climod pre-omption,” ote., and this
was proclaumed in tho prosonco of two of tho purchasers and at the empty duors of
tho other three, 1t was held that the demand was properly made, and that thero was
nothing oquivocal in the formulation of the claim ().

Explanation T.—Soe s. 182, Expln. I and notes thereto.

186A. Transfer of property by purchaser after demands—
When once a pre-emptor has made the “ demands ”” required by
law [s. 186], a transfer by the purchaser of the property sought
to be, pre-cmpted will not affect the rights of the pre-emptor,
and the pre-emptor is not bound to make fresh  demands >’
against the transferee (m). ,

!
187. Tender of price not essential—It is not necessary
%o the validity of a claim of pre-emption that the pre-emptor

Ss.
:186-187

should tender the price at the time of the talab-i-ishhad [sec. "

186]; it is sufficient that he should then declare his readiness
and willingness to pay the price stated in the deed of sale, or,
if he has reasonable grounds to believe that the price named in

() Mubarak Husain v. Kaniz Bano (1904) 27 Churn (1800) 17 Cal. 543 (K.B ],
All 160 ; Sadig Ali v. Abdul (1923) 45 All. (k) Mucnaghten, p. 183,
: ket (i 37 An (") Wit »‘:«'j’ﬁdw o ismanad 108
u v. Shady L m) i v.
405; Rujjab Ay v. Chundi AL, 79 16 1055, (24y s, e 40
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the sale deed is fictitious, such sum as the Court determmes
to have been actually paid by the buyer (»).

188. Death of pre-emptor—If the pre-emptor dies

Eendmg the suit for pre-emption, the suit may be continued
y his legal representatives.

A sucs B for pre-cmption. A dies before obtaning u docree in the suit. Accord-
ing to the Hanafi law, the right to suo is extingwshed and the suit cannot be prosccuted
by A’s hewrs (o). According to the Shich and tho Shafor Jew, tho right to sue 1s not
oxtinguished, and the suit may bo continuod by A’s hers [Buillie, T, 1005 Hed, 561}
According to the Probate and Administration Act, 1881, 5. 89 [now Indian Succession
Aot 39 of 1925, . 306], the right is not extinguished, and the sut may be continued
by .1’s legal representative, that s, s excculor or admmstrator. That Act apphes to
Mahiomedans, and tho effect of a recont Bombay decision 15 that whatever be the sect
o which the partics belong, the rulo apphicablo to cases of thin hind 1 that Jud
down m tho sad Act, that 1s to say, 1 .1 dics leaving o will the suit may be continucd
hy hix ezccutor, and 1f hio dies ntestate it may bo continued by his hews on ohtaining
Ulters of admimstration (p).

189. Right lost by acquiescence—The right of pre-
emption is lost if the pre-emptor enters mto a compromise with
the buyer, or if he otherwise acquiesces in the sale (). Buta
mere offer by a pre-emptor to purchase from the buyer at the
sale-price, made with the object of avoiding litigation, does not
amount to acquiescence (r).

189A. Right lost by joinder of plaintiffs not entitled to
pre-empt.- I a plaintiff who has a right of pre-emption joins
with himself as co-plaintiff a person who has no such right,

. he is not entitled to claim pre-emption, and the suit must
_ be dismissed. But it is not so where he joins with himself

as co-plaintiffi a person who, but for his failure to make
the necessary demands [s. 186], would have been entitled to
pre-empt (s).

190. Right not lost by refusal of offer before sale.—As the
right of pre-emption accrues after the completion of sale,
it is not lost because before the completion of sale the

() Dl 494, Heera il v. Moorut Lt (1400) 8 1. A 475, 470, 64 1 C. 826. St ko
11 W R 275, Laja Prasad v_Deln Prasad Codi™ ot Civil rventuns, 1008, 0. 22
(1880) .« Al 2:10. ‘Nundo Parshad ¥ Gopal T,

(o . Karim Baksh v.Khuda | (g) llabtb—uu«nu‘m v Barkat Al (1886) 8 Al
Ruks (n«m 10l 27, 2N Se Jagat 210, dmir Haviar v dls Abmad (1925}
Stoah, v Baldep Prased (1021) 43 AL 137, S7Al"G35, 85 1.C. 594, (23) AA. 451
50 1. 679 liale to nnvmmm-l . {minor].
(o) Tallte, 1, 505-500 ; Muhammad Husain ) Mhammad Nanwuddin v. Abdul Lasa
o A';a‘f;ml .’,..i;..-m(mgxlzo AL s asg 1 AIL a}r,)o;
waul Hussan v Sitaram (1912) usuf (1 . 334,

) e 8" a0 i) Suiram | (o) Dk Songh e Shegh Sheo 10 AlL 854
¥ il Siraul (1917, 41 Tiom. 836, 653, . 810 0s, 'c. Toor,’ (a1 A'A. us
42TC. 52, aild. on app. to P.C. in Sularam

V. Jud thasan (1031 5 Born. 1056, 1061, uvza)) 5 Pat. 90,0 010 80 800, (26) AT 743,
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property was offered to him and he refused to buy (t) [s. 186,
Expln I].

190A. Right not lost by previous notice of sale.-- As
the right of pre-emption arises after the completion of sale,
it is not lost because the pre-emptor had notice that the property
was for sale and he did not offer to purchase it (u) |s.186,
Expln. I].

191. Suit for pre-emption—what the claim must include—
Every suit for pre-emption must include the whole of the
property subject to pre-emption conveyed by one transfer
to one stranger (v).

Ss.
> 190-191B.

The principle of denying the rght of pre-emplion except as to the wholo of the
property sold 1s that 1f tho pre-cmptor were allowed to spht up the bargain, ho would bu
utliberty to tako tho best portion of the property and leave the worst part of it with the
vendce (10). *The right of pre-cmption was never mtended to confer such o capricious
choico upon tho pre-cmptor ™ (¢).  But where tho purchaser himself sclls part of the pro-
porty to anather, tho pre-emptor 18 entitled to pre-cmption i respect of that portion
which remains with the purchaser (y).

Limitation.- A suit to enforce the night of pre-cmption must he nstituted wighin
car from the date when the purcl takes phynical p of the property.
» where the subject of the sale does not admit of physical possession, when the
strument, of sale 15 registered (Limitation Act, 1908, sch. 1, art. 10). M thoe subject
of salo does not admit of physical possossion and there is no registered instrument
the suit will be governed not by art. 10, but by art. 120 (). When the person entatled
to pro-cmption 15 a nunor, the right may be claimed on his behalf by his guardian, but
the swt must be instituted within the aforesmd period, and the period of Jimtation
will not be extended by reason of the pre-omptor’s minority [ Limitation Act, 1908, 5. 8].

When pre-empted properly wals in pre-emptor.—See Code of Civil Procedure, 1908,
0.20,r. 14. Upon a pre-emption decrec, the property and the right ko mesne profits theres
from, wst in the pre-emptor only from the date whon he pays tho amount of the purchaso
price finally decroed ; until that time, the original purchaser rotainy possession and 18
entitled to the rents and profite (a).

191A. Sale to two or more persons.—Where the pro-,
, perty is sold to two or more persons, the pre-emptor may
;pre-empt the share of any one of them (b).

191B. Decree for pre-emption not transferable—A decree
for pre-cmption is not transferable so as to entitle the

® Abmﬁ Begum v. Inam Begum (1877, 1 All (4) Ude Ram v. Atma Ram (1924) 5 Lah. 8v,

. Kanhay 7al v. Kalka (1905) 80 1. C. 900, C24) AL, sl
53K aro. @ Bt B Begam v. Mansur Als nol) 24 Al
(u) Muhammad _Askari v. lah (1927) 17 Hfaunnlla v, Gupal (1008) AlL W.N. 73,
49 All. 716, 105 1. c.771 ,('2:)AA 548, (@) Degkinundan v, S5t ftum (lusn) 1 Al b
(¥) Durga Prasad v. Munyi (1854) 8 "All, 428. in Prashad v. ltaMAan a7
<w) Shoablwm v. Jaach Rav (1886) 8 All, ‘02. 44 Cll 0:6. 441 A 80, 34 (
iz) Durga @ Lrarad v. Sunn (1889) 6 Al 423, at ) Muham

4 Rall dlah (1927)
49 All 716, 105 1. L. i, (‘lﬁ) ALA, 548,
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transferee to obtain possession of the property in suit in
execution of the decree (c).

192. Legal device for evading pre-emption—When it is
apprehended that a claim for pre-emption may be advanced
by a neighbour, the vendor may scll the whole of his property
e\:cludmg a portion, however small, immediately bordering
on the neighbour’s property, and thus defeat the neighbour’s
right of pre-emption.

Hed. 563 5 Buillic, 512, et seq. Fabrication is not one of the dovices permisuible undcr
the Mahomedan law for dofeating tho right of pre-emption ( ). Sce notes to u. 182,
** Leaso in perpetuity.”

193. Sect-law as governing pre-emption.—(7) Tf hoth the
vendor and pre-emptor arc Sunnis, the right of pre-emption
is to be determined according to the Sunni law, and if both the
parties are Shiahs (e), the right of pre-emption is governed
by the Shiah law (f).

(2) If the vendor is a Sunni, and the pre-emptor is a
Shiah, the right of pre-emption is, according to the Allababad
High (,nurt governed by the Shiah law, on the principle of
reciprocity c\plzunul in the notes to sec. 184 above (g).

(3) Tl the vendor is a Shiah, and the pre-emptor is a
Sunni, then, according to the Allahabad High Court, the right
of pre- cmphon is governed by the Shiah law (h); but according
to the Caleutta ]hgh Court, it is governed by the Sunni law (z)

(4) The personal law of the buyer is immaterial in these
cases (j). ~

193A. Points of distinction between the Sunni and the”Shiah
law of pre-emption.—(1) According to the Shiah law, no
right of pre-emption exists in the case of property owned by
more than two co-sharers (k).

© lhmvwlhm ¥ Gaya (1834) 7 All 107, 111; | (5) 7 Chots (1800) 22 AllL
Al v Wal (1924) 5 Lah 486, 85, ) I Klnm\ Fayaz (1914) 36 All. 4&(,25[('
l ‘o "y, (25) AL 202, Mehr Rian V. e
Ghulam (1921) 2 lah. 282, 64 L C. | () oggf v. Maho 1905) 32 Cal.
] () ndDawlv Imwvuul h osymﬁ) 7 All
(d) Jadu Lal v. Janki Koer (1008) 35 Lal. 575, Maho

Jog Deb
nllmd in (1012) 39 Cal. 015, 39 1 A, 101, l!uk I(ulmmllall Mlhvﬁ Moﬁlm
() B«:tgobuul Dﬂyal v. Inayatullah (1885) 7 All, *) ANHM Ah V .’Ilnml Ram.xlésﬂ) 12 Al 229

775. Husam Bakah o_{u: ul-Tiaq (1026)
(f) Abbas AL v. BMaya Ram (1838) 12 All, 220. 47 AlL 044, 88 L.C. (25 A
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v'(2) The Shiah law does not recognize the right of pre-
emption on the ground of wicinage (), or on the ground of
““ participation in the appendages.”

Baillie, Part 11, 176-179. 4, a Sunui, sells his land to B. A’s neighbour €,
who 18 8 Shiah, sues A and B for pro-emption. According (o tho Allahabad High Cout,
tho law to be applicd is tho Shinh law, and under that law o meighbonr ns such
has no right of pre-omption. € 1s not therefore cotitled to pro-cmpt.  But it wo deny
¢ tho right to pre-cmpt by applying his own law [Shiah law | to him it is but fur that
when C sells his own property, wo should apply the same law, so that 1f his neighbour
15 & Sunni and he cluuns the tight of pre-cm ption on the ground of rieimage, we
should not allow his Sunni aetghbour the 1ight of pre-cmption. This is tho lmo of

ing followed by the Allahabad High Court i the cases referred to in see. 193,
sub-gecs. (2) and (3).  The tendeney of the Calcutta Hugh Court is to apply in all cases
the Sunni law ot pro-cmption oxcept perh ips 1 ¢ues where both tho vendor and pro-
emptor are Shiahs  The reason grven hy that Court s that the law of pro-cmption in
force m this country 19 the Sunni 1w of pre-cmption.

M Qurban . Chote (1809) 22 All, 10.

S. 193 4
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CHAPTER XIV.
MARRIAGE, DOWER, DIVORCE AND PARENTAGE.
A.—MARRIAGE.
Ss. 194. Definition of marriage.—Marriage (ntkah) is defined .

14-196 to be a contract which has for its object the procreation and the .
legalising of ¢hildren.

Hed., 26 ; Bailhe, 4.

Mula or temporary manage.—The Shiah law recognizes two kinds of marriages
namely, (1) permanent, and (2) muta or temporury (s. 206 B.) The Sunni law does not
recogmize muta marnage at all (Baillie, 18).

195. Capacity for marriage.—(7) Every Mahomedan of
sound mind, who has attained puberty, may enter into a con-
tract of marriage.

(2) Lunatics and minors who have not attained puberty
may be validly contracted in marriage by their respective
guardians [ss. 207-211].

Erplanation.—Puberty is presumed, in the absence of
cvidence, on completion of the age of fifteen years.
Batllio, 4; Hed , 520, Note that the provisions of the Indun Majonity Act, 1875,

do not apply to matters reluting to maruge, dower, and divorce. See notes to s, 101
above.

When consent to o marriago is obtamed by force or fraud, such marrnge is invalid
unless ratified (m).

196. Proposal and acceptance before witnesses.—It is
cssential to the validity of a marriage that there should be a
“proposal made by or on behalf of one of the parties to the mar- ¢
riage, and an acceptance of the proposal by or on behalf of the
other, in the presence and hearing of two male or one male
and two female witnesses, who must be sane and adult
Mahomedans. The proposal and acceptance must both be *
expressed at one meeting ; a proposal made 4% one meeting"'
and an acceptance made at another meeting do not constitute
a valid marriage.

() Abdul Lalf v. Nvyaz 4hmed (1909) 81 Al Kulsumby v. Abdul Kadir (1921) 45 Bor
843, 1 1 C. 538 [wife's lliness concealed], 51, 59 L C, 433 Ipregnm(lcy &mmla‘il}
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Hed., 25, 26; 4, 5, Baillie, 10, 14. The usuai form of proposal is, *“ I have married
myself to you,” and that of acceptance is, “I have consented.”

Shiah law.—According to tho Shiah law the prosonce of witnesses is not necessary
in any matter regarding marriage : Baillie, Part 11, 4.

gi ion of iages.—As to rogi ion of dan marriages, sco the
Kazi’s Act, 1880, and Bengal Act I of 1876 rcad with Act VI of 1905.

197. Absence of witnesses —A marriage contracted without
witnesses as required by s. 196 is invalid (fasid), but not
void (batil).

Baillic, 155, As to mvalid marringes, sev ss. 2014 and 206 below.

198. Number of wives. It is not lawful for a Maho-
medan to have more than fou" wives at the same time. Where
a Mahomedan who has four wives marries a fifth wife, the
marriage is not void (batil), but invalid (fasid).

Baillie, 30, 154 (fourth class).  “ Itis not lawful for a man to marry the wife of
another.”” Ballic, 38.  As to invalid marriages, sce ss. 204A and 206 below

198A. Polyandry not allowed—It is not lawful for a woman
to have more than one husband at the same time.

Baullie, 154 (saxth class).

199. Marriage with women undergoing iddat.—It is not law-
ful for a Mahomedan to marry a widow or a divorced woman
before the expiration of the period of iddat which it is incum-
bent upon her to observe on the death of her husband and on
divorce. Where such a marriage does take place, the mar-
riage is not void (batil), but merely invalid (fusid).

. Explanation.—The iddat of a woman arising on divorce
is three courses, if she is subject to menstruation ; if not, it
terminates at the expiration of three months from the date
of divorce. The iddat of a woman arising on widowhood, if
she is not pregnant at the time of her husband’s death, is four
months and ten days, and, if pregnant, four months and ten
days or until delivery, whichever is longer ().

Hed., 128, 129; Baillic, 38, 151, 352-358, Iddat is prescribed for the establish-
ment of logitimato descent and the prevention of  confusion of blood.”  As to invalid
marriages, sce ss. 204A and 206 below. As to iage during iddat i
husband’s apostasy, sco 8. 237 bolow.

i\ on

(n) Jhandu v. Mst. Husain Bibi (1023) ¢ Lah. 192, 73 I.C. 590, ('23) A. L. 940.

Ss.
196-199
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199A. Marriage between a Sunni and a Shiah.—A  Sunni
male may contract a valid marriage with a Shiah female (o),
and a Shiah male may contract a valid marriage with a Sunni
female (p).

e o righta und obligations of the wite would bo governod by the Jax. to.wbish she
ot mnm-goe See s.

200. Difference of religion—(7) A Mahomedan male may
contract a valid marriage not only with a Mahomedan,
woman, but with a Kitabia, that is, a Jewess or a Christian,
but not with an idolatress or a fire-worshipper. But if he does
marry an idolatress or a fire-worshipper, the marriage is
not void (batil), but merely invalid (fasid) (g).

(2) A Mahomedan woman cannot contract a valid mar-
riage except with a Mahomedan. But if she does marry a
non-Mahomedan, whether he be a Kitabs (that is, a Christian
or a Jew) or a non-Kitabi (that is, an idolater or a fire-wor-
shipper), the marriage is not void (batil), but merely invalid
(fasid).

Hed., 30, Bathe, 10-42, 151, 153.

As to voud and invald marriagos, sce ss. 204-A, 205-A, and 206.

Katab menns a book, that 1, & book of revealed religion. Kutabi means a malo
who believes in Christiamty or Judasm. Kitabia s o female who belioves i erther
of thoso relygions.  The question whether a Buddhist woman can be regarded as s
Ktabia nrose in a case beforo the Privy Council, but 16 was not decided (r). In the
samo ease their Lordships of tho Privy Council expressed the opmion that in all
cases where, according to Mahomedan law, unbelief or differenco of creed 18 & bar to
marriage with a true behiever (1.r., n Mussulman), such marriage will bo valid if tho
alien 1 relygion ombraces tho Mahomodan fuith. Profeston of such fath, whethor
with or without conversion, 18 necessary and to remove the disabilit But
wuch profession must be made before or at the tmo of the ceremony (1).

Where cither party to a contract 18 a Chrstian, the marriage must be solemnized
i secordanco with the provisions of tho Indian Christian Marringe Act XV of 1872,
otherwise the marringo 13 void (see . 4 of the Act). 1f the marriago 18 solernnized 1 ac-
cordanco with those provisions, it will bo valid though 1t be tho marringe of o Maho-
medan with » Chrstian. - But if tho macringo is nob so solemnizod, it is vord though 1t
wmay have been solemnized ling to dan rites (1).

Shiah law. —According to Shuh law, a female Mahomedan may not lnwfully marry
« non-Moslem husband, nor can a malo Mahomedan marry a woman who is not a Kitabia.
Even 1f sho 18 0 Kitabia, the majority of the Asna-Asharyas hold that the ouly form of
marringo that ean be contracted with her is muta marriago (s. 2524) ; Baillio, Part IT,
20: Tyabyi, 8. 51

RN Grolam Tiowin, v BTont,” Feah 0 (28 AP, o
1800) 6 Wik, dzae Hano v | () Abdnllh'arkv a Mahomed Juffer (1893)
_Ilu)mm»m:l by 7 A e, 0TS oy 6485 5L Cut 600. 675

810, ('23) \,
@) Nusrat’ Husan’ s, Hanodan (1882) 4 Al
205.

()] Ihsan'v Panna Lal (1928) 7 Pat. 6, 108T. C. (0] Se(-zgwl'ium v. Durga Prasad (1904) 31 All.

[0} (laosb 21 l A. 56, 64, 21 Cal. 606, 673-674,
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201. Prohibited degrees of consanguinity—A man is pro- _ Ss.

hibited from marrying (1) his mother or his grandmother how 201-240
“high soever; (2) his daughter or grand daughter how low

soever ; (3) his sister whether full, consanguine or uterine ; (4)

his niece or great niece how low soever ; and (5) his aunt or

great aunt how high soever, whether paternal or maternal. A
marriage with a woman prohibited by reason of consanguinity

is void (batsl).

Hed., 27; Bailhie, 24, As {o void marriages, see ss. 204A and 205A holow.

202. Prohibited degrees of affinity*~A man is pro-,.
hibited from marrying (1) his wife’s mother or grandmother
how high soever; (2) his wile’s daughter or grand daughter how

| low soever ; (3) the wife of his father or paternal grandfather
i how high soever ; and (4) the wife of his son, or of his son’s son
j or daughter’s son how low soever. A marriage with a woman
* prohibited by reason of affinity is void (batil).

Hed., 28; Baillic, 24-20, 151. As to void marriages, sco wa 204A and 205A

below.

.

203. Prohibition on the ground of fosterage.—Fosterage is
as much a bar to a lawful marriage as consanguinity, except
in the case of certain foster relations, such as a sister’s foster
mother, or a foster sister’s mother, or a foster son’s sister, or a
foster brother’s sister, with any of whom a lawful marriage
may be contracted. A marriage with a woman prohibited by
reason of fosterage is void (batil). .

Hed., 68, 69 ; Bailie, 30, 154, 194. As to void marriages, sco ss. 204A and 205A
below.
.

204. Women who cannot be lawfully joined together.—lt is ®
not lawful for a man to have two wives at the same time who
are so related to each other that, if one of them had been a
male, they could not have lawfully intermarried. But there ,
is a conflict of decisions whether the marriage with the second
of the two wives in such a case is void (batil) or invalid (fasid),
the High Court of Calcutta holding that it is void (u),
and the High Courts of Bombay (v) and the Chief Court of
Oudh (w) holding that it is invalid.

39 1, 603,
' (1) Musammat v. Hasan (1926 1 Luck.

(u) Aizunmasa v. Karimunmssa (1895) 23 Cal.
1 Kamza
71, 921, C. 82, ('26) A.O. 231.

30,
(v) Tajn v. Mowla Khan (1917) 41 Bom, 485,
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Hed., 28, 29 ; Baillie, 31, 163. Thus it is not lawful for a man to marry his wie’s

. sister 1n_hig wife’s lifotime.  According to the Caleutta High Court, such a marriage is

voud, and the issue is illegitimate (s. 205A). According to the High Court of Bombay
and the Chief Court of Qudh, such a marriage is mercly invalid, and the issuois not
illegitimate (s. 206). Tho Caleutta decision, it is submitted, is not correct.

There is, of course, nothing to prevent a man from marrying his wife’s sister after the
death or divorce of the wifo : Baillie, 33.

204A. Distinction between void (/) and invalid (Fasid)
marriages —(I) A marriage which is not valid may be
either void (batsl) or invalid (fasid).

(2) A void marriage is one which is unlawful in itself, the
In‘ohibition against the marriage being perpetual and absolute.
Thus a marriage with a woman prohibited by reason of
consanguinity (s. 201), affinity (s. 202), or fosterage (s. 203) is
void, the prohibition against marriage with such a woman
being perpetual and absolute (z).

(3) An invalid marriage is one wbich is not unlawful in
itself, but unlawful “for something else,” as where the pro-
hibition is temporary or relative, or when the invalidity arises
from an accidental circumstance, such as the absence of
witnesses. Thus the following marriages are invalid, namely—

(a) a marriage contracted without witnesses (ss. 196-197);

(b) a marriage with a fifth wife by a person having
four wives (s. 198) ;

(c) a marriage with & woman who is the wife of another
(s. 198A);

(d) amarriage with a woman undergoing iddat (s. 199 ) ;

(e) a marriage prohibited by reason of dlﬂercnce of
religion (s. 200) ;
(f) a nmrn.we with a woman so related to the wife that
one of them had been a male, they could not
have lawfully intermarried (s. 204).

The reason why the aforesaid marriages are invalid, and
not void, is that in cl. (a) the invalidity arises from an
accidental circumstance ; m cl. (b) the objection may be
removed by the man divorcing one of his four wives ; in cl. (c)
the objection may be removed by a divorce of the woman by
her first husband : in cl. (d) the impediment ceases on the

(r) Women within the prohibited degree aro called Mookarum.
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>
expiration of the period of iddat ; in cl. () the objection may _ Ss.
be removed by the wife becoming a convert to the Mussalman, 204A-206
Christian or Jewish religion, or the husband adopting the
Moslem faith ; and in cl. (f) the objection may be removed by
the man divorcing the wife that is related within the prohibited
degrees to the new wife , e.g., if a man has two wives 4 and B,
and he marries €' who is a sister of /1, he may make C law{ul to
himself by divorcing 4.

Baillie, 150-136. Abu Hanifu dows not recomiso the  distinction set out abovo
between vord and mvalul marrages But the dist action 18 recogmsed by hix two
discaples Abu Vusuf and Imam Muhavn-ad.
void, not even o marmage with o woman prohibited by reason of consuguinity, affinity
or fostorage, for, accordiug to him, “all the doughtiis of Adam beng qualified for
procreation, which is the primary obe et of marringe, are it subjcets for that contract
[i.¢., contract of marringe] Bullie, 151, 154165, A marrigo with o woman prohibited
by renson of consangumty. affinity or fosterage, 1, accordimg to Abu Hamfa, merely
invalid, the result heing that f there be offspring of the marnage, they are legitminto and
entitled to inherit to ther father : see Baillie, 150, and s, 206 below.  The opmion of Atu
Hamfa 18 not likely to ho adopted by any Courtm British India.

Accordmg to Abn Tiamfa, no murviage is

Shiah law.—Tho Shiah law dous not recognize tho distiction botween nvalid and
void marniages.  According to that law a marnage 18 aithcr valid or void.  Marrages
that are invalid under the Sunnt law are void under the Shah law.

205. Effects of a valid (sahih) marriage.—A valid marriage
confers upon the wife, the right of dower, maintenance, and
residence in her husband’s house, and imposes on her the
obligation to be faithful and obedient to her husband, and to
admit him to sexual intercourse. It creates between the
parties prohibited degrees of relation and reciprocal rights of |
mheritance. .

Baylhe, 13. It may bo noted that a Mahomedan husband does not by marriago
wcquire any interest in his wie's property (y).

205A Effects of a void (batil) marriage.—A marriage that is
void does not create any civil rights or obligations between the
parties. The offspring of a void marriage are illegitimate.

Bailhe, 166, Sco ss. 201-204A, and notos to s. 204A.

206. Effects of an invalid (fasid) marriage —(7) An invalid

1;marriage has no legal effect before consummation.

(2) If consummation has taken place, the wife is entitled
to dower ““ proper ”’ (s. 220) or specified (s. 218), whichever is
less, and children conceived and born during the subsistence
of the marriage are legitimate as in the case of a valid

(y) A.v.B.(1896) 21 Bom. 77, 84.




Ss.
206, 206A

180 MAHOMEDAN LAW.

marriage (z). Butan invalid marriage does not, even after
consmmmation, create mutual rights of inheritance between

the parties.
(3) An invalid marriage may. be terminated by a single
declaration on either side [see s. 230].
(#) "The wife is bound to keep the iddat of divorce, but
not the iddat of death [see s. 199].
Baullie, 156-158, 694, Sco s5. 197-200, 204 and 204,

A marriage with o widow before the expiration of the period of wldat 15 not, void, but
merely myalul (s 199). The High Court of Labore has held that such o marriage is
illegal (7) uned that the wife ts not entitled ta restitution of conjugal rights agamst her

husband (a).

206A. Presumption of marriage —(I) Marriage will be
presumed, in a case of prolonged and continual cohabitation as
Luslmud and wife, without the testimony of witnesses (4).
But though prolonged cohabitation may give rise to the
preﬂumptlon of marriage, the presumption is not necessarily
a strong one, and it does not apply in a case where the woman, 1,
before sxhe was brought to the house of her alleged hu‘sbnnd,
was a prostitute (¢). The presumption may also be rebutted
by showing that the conduct of the parties was inconsistent
with the relation of hushand and wife (d).

(2) Marriage may also be presumed from an acknowledg-
ment made by cither party that he or she was married to the
other, and assented to by the other (e), unless the case is one
where the marriage would be unlawful by reason of any of they
rules Jaid down in ss. 198 to 204 (f).

‘(3) Where a man has acknowledged the paternity of a
child, it will be presumed that he was lawfully married to the
mother of the child, unless there is an insurmountable obstacle
to such a marriage as in the cases mentioned in ss. 198 to

204 (4).

"o _n.m 3; T, Lol (L) 7 . 6 1031,

[ .m..mm R nmm Ay (192 4 Tah.
uu ¢ l

s Khn A Il:da t

i iyt et

mmum.shm/m nwsa (1360)8 M. 1. A.

Kamz }'ulmm agiy a7 l A,

ln.» ’um 32 All, 345, I.
Jarvat-oli- Hu lnol llmlnte l!fyllm (IM7)
M LA

) ¢

(@) AM«I Razak v. Aga Mahomed 118{!3) 21 l A,
, 09, 21.Cal, 066, 074, Bee o 250 below
(e) Baiilie, 412 . Balllie, Bart 11, 55 Wue v.
Sabduloonisus (1867) 11 M. .A. 7, 194
108 Habshr flahism .waj Al (1921)
. L R. 6368,

Rowshan Jehan (1876)
3T A 200 311812, Cl, 186, 100200
Imambandiv. Mutsadds (1918) LA .;,
81-82, 45 Cal, 878, 880-800, 47 L. C. 513,
Sl . 247 and 240
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L2068 Muta marrisge—(1) The Shiah law recognises ‘S. 206B.
two kinds of marriage, namely, (1) permanent, and (2) muta
or temporary.

(2) A Shiah of the male sex may contract a muta
marriage with a woman professing the Mahomedan, Christian
or Jewish religion, or even with a woman who is a
fire-worshipper, but not witha woman following any other

(religion. But a Shiah woman may not contract a mule
marriage with a non-Moslem (%)

(3) Ttis essential to the vaiidity of a mute marriage that
. (1) the period of cohabitution should be fixed, and this may be
_a day, a month, a year or a term of years (¢), and that (2)
, "some dower should be specified (j). When the term and the
dower have been fixed, the contract is valid. If the term
is fixed, but the dower is not specified, the contract is void.
But if the dower is specified, and the term is not fixed, the
contract, though void as a muta, may operate as a * perma-
nent”’ marriage (k).

(4) The following are the incidents of a mula marriage :—

(a) a mula marriage does not confer on the wife any
right or claim to her hushand’s property, but
children conceived while it exists are legitimate
and capable of inheriting from their father (1); -

(b) where the cohabitation of a man and a woman
commences in a mule marriage, but there is no
evidence us to the term for which the marriage was
contracted and the cohabitation continues, the
proper inference would in default of evidence to
the contrary, be that the muta continued during
the whole period of cohabitation, and that children
conceived during that period were legitimate and
capable of inheriting from their father (m);

(c) a muta marriage is dissolved ipso facto by the
expiry of the term. No right of divorce is recog-
nized in the case of a muta marriage, but the hus-

(h) Baillle, Part II, 29, 40. (1) Balllle, Part 1T, 44 : Shoharat Singh
(i) Balllle, Part IT, 42, lli;?ig(]l')lb) 17 Bom. L.R. 13, 24
(5) Balllle, Part IT, 41.

(m) (1915) 17 Bom. L. R. 13, 24 T. 0, 4¢
(k) Balllle, Part II, 42-43; Querry Vol. I, pp {the col
689, 603. y

habitation In this case w:
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band may at his will put an end to the contract
of marriage by *“ making a gift of the term ” (hiba-
i-muddat) to the wife, even before the expiration
of the fixed term () ;

(d) if a muta marriage is not consummated, the woman
is entitled to half the dower. If the marriage is
consummated, she is entitled to full dower, gven
though the husband may put an end to the
contract by giving away the unexpired portion of

. the term. Tf the woman leaves her husband be-
fore the expiry of the term, the hushand is entitled
to deduct a proportionate part of the dower (0) ;

(e) a woman married in the muta form is not entitled
to maintenance under the Shiah law (p). But
it has been held that she is entitled to maintenance
as a wife under the provisions of s. 488 of the

* Criminal Procedure Code ().

¥Tho Sunm law does not recognize muta marriages at all [Bailhe, 18],

The expression * permanent ™ an sub-see. (1) 18 used in comradistinetion to
“temporary.”  No Mahomedan marnnge, oither among Sunnis or Shinhs, is
permancnt i the sense in which a Christian or a Parsi marriage 18, tor the husband
may divoree the wife at any time he Iikes.

Marriage of Minors.

207. Marriage of minors.—A boy or a girl who has not
attained puberty (in this Part called a minor), is not compe-
tent to enter into a contract of marriage, but he or she may
be contracted in marriage by his or her guardian.

A boy or o girl who has attained puberty, that is, completed the age of fifteen
years, 18 at liberty to marry any ono he or sho hikes, and the guardian has no Tight to
interfero 1 tho match be equal : Macnaghten, p. 58, ss. 14-16.  Sce 5. 195 above,

Provison for benefit of minors 1n contemplation of marriage.—A has a daughtor
B has a son 8. Both ) and § are minors. 4 and B contract for the marriage of D
with . Prior to the marriage B oxccutes an with 4 that in of
1r's marringe with S, he (B) will pay to D Rs. 500 per month for Kharch-i-pandan
(hterally, beetlo-leaf expenses), and charges certain properties of his with the payment.
Nomo time aftor the marriage B discontinues the payments. Is 1 entitled to recover the
arrears of the allowance from B ? Tt has beon held by the Privy Council that sho 1s,

) llul“h hm 11, 43, Mahomed Abd Al v, [ (q) Luddun v Mirza Rumar (1882) 8 Cal. 730,
(1887) 14°Cal 276 b«- do m(cm“: ;;rlltloulrt(ul ﬁu:horl(y

- ‘al. 278, 284~ cause, 1 stated In Sharaya-ul-Tlam,

(©) myllg, ;L;';::"' 41, (1887) 14 Cal. 276, 284 b aimo of o Wrfe ddoca no ,n m""

woman (on
(») Baillie, Part 11, 97, lfmilu- Part I1, 344).
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though according to tho English common law sho is not, she not being a party to the
contract. Their Lordships observed that in India and among communitics circumstancod

as tho Mahomedans, among whom iages are for minors by parents and
guardians, it might occasion sorious injustice if the common law doctrine was apphed to
ag or ontered into in with such contracts(r).

208. Guardianship in marriage (jabr)—The right to
dispose of a minor in marriage belongs successively to the (1)
father, (2) paternal grandfather how high soever, and (3)
brother and other male relations on the father’s side in the
order of inheritance enumerated in the Table of Residuaries.
In default of paternal relations. the right devolves upon the
mother, maternal uncle or aunt and other maternal relations
within the prohibited degrees. In defuult of maternal kindred,
it devolves upon Government.

Hed., 36, 30. The fact that n guirdian has been appomted by the Court of tho
person of a nunor does not tuke away the power of the guardien for tho marriage to
dispose of the mmor m martmge.  But the mmor being n such & caro ward of tho
Court, the gnardin for the marmiagoe should not dispose of the minor in marringe with-
out the sanction of the Court to the proposed marriage (+).

Apostasy of guardian for mariiage.—W s doubtful whether the right to dspose of
& munor in marriage 18 lost by the apostasy of the guardian from the Mubomedan faith.
Under the origmal Mahomedan law an apostate has no right to contract a mmor 1n
marriage (Hed., 392). Tt w enacted, however, by Act XXT of 1850, that no law or
usage shall inflict on any person who renounces his religion any * forefeiture of rightsor
property,” and it wasaccordingly held by the Hugh (outt of Bengalin Muchoo v. Arzoon (1)
that & Ilindu father is not deprived of hus right to the custody of his children by reason
of his converson to Christiamty. In a subsequent case, however, decided by the samo
Court, but without any referenco to Muchoo's case, 1t was held that a Mahomedan, who
had become a convert to Judatsm, was disqualified by reason of hns apostasy from dispos-
ing of his daughter i marriago (u). In a recent Bombay case, 16 was held, following
Muchoo’s case, that a Hindu convert to Mahomedanism is not disqualified from giving
lis son 1 adoption o a Hindu (v). Tt s submitted that the rght to contract a minor
1 marriage 1s & “ right ” within the meaning of the above Act, and that the decision
in Muchoo's case 18 the correet one.

Shiah law.~Tho only guardians for marringo recognised by the Shinh law are the

} father and tho paternal grandfather how high socver : Bullie, Purt IT, 6. See notos to
18210,

209. Marriage brought about by father or grandfather.—

hen a minor has been disposed of in marriage by the father

r father’s father, the contract of marriage is valid and binding,

nd it cannot be annulled by the minor on attaining puberty.

But where a father or father’s father has acted negligently or

(r) Khwaja Mahowed Khan v, Husum Begam | (1) (1866) 5 W. R. 235,

(910 371 i 163, 82 il 416,710, 537, | () I the matter of Barin Bibn (187913 B.LR.
(8) Monyan v Dulrct Judge, Burblum

. et s,

(1) Shamsng v. Santabai (1901) 25 Bom, 551,

207-209
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. v . . . :
wickedly, e.g., where the minor is married to a lunatic, or the
contract is to the manifest disadvantage of the minor, the
contract is voidable at the option of the minor on attaining
puberty.

Hed., 37, Baillie, 50; Amir Ali, Vol. 1, p. 420.  Sce s. 210 below.
y 1t has boen held by the Figh Court of Allahabad that a Shiah girl given in marriago
-y her father to » Sunni husband has an option of repudiation on attaining puberty unless
3 haw been ratified by consummation or othorwiso, tho rouson given being that it would
bo contrary to all ruies of oquity or justice to forco such marringo on hor if on attaining
puberty she the marriage to ho to her religous sontiments (1),

210. Marriage brought about by other fuardmns tion of
puberty - thnaga ma}:gmge is co%tmcte for a m?-r?or by
any guardian other than the father or father’s father, the minor
has the option of repudiating the marndgje on attmmnb
puberty. This is technically called the ‘ option of puberty >

(khyar-ul-bulugh).

The right of repudiating the marriage is lost, in the casc of

a female, if after attaining puberty and after bcmg informed
of her right of repudiation, she does not repudiate without
unreasonable delay (). But in the case of a male, the right
continues until he has ratified the marriage either expmss]y or
impliedly as by payment of dower or by cohabitation.

Hed. 385 Burlle, 50-52 ; Macnaghten, p. 58, 5. 18.

Shiah b, ~According Lo the Shinh lnw, & murringo brought about by a person other
than u fathor or grandfather 1w wholly ineffective until it is ratified by the minor on attain-
fing puberty (1), Sco notes to s, 208, * Shiah law.”

211. Effect of repudiation.—When the “ option of repudia-

tion ” is exercised, the marriage is dissolved from the moment

tof repudiation. But the marriage is valid until repudiation,

and in theevent of the death of cither party before repudiation,
the other is entitled to all the rights of inheritance. ,

Hod. 37, 385 Bailhe, 51 1t 19 statod both in the Hodnys and tho Fatawa Alumgiri
that the repudintion should bo confirmed by a docreo of tho Court, and that until then
the parties havo mutual rights of inheritance. In & Caleutta case (), howover, Amecr
Ali, J , observed that tho decreo of the Coutt was neoded only to provide judscial evidence
in order to provent disputes, and held that a girl who had been disposed of in marrisgo
during her minority by her mother, and who repudisted the marrisge on attaining
puberty and then married another person, was not gwlty of bigamy, though tho
repudiation was not confirmed by o judicial order.

w0 Az n«;J v_ﬁfm.mmuum; ATAIL 823, | (y) OMulka Jehan v. Mahomed (1873) L. R. T.A..
89 1 000, (*26) A Vol 192, 26 W. R. 26.

® lnnmllak Aos (lnh)ummad (02) 44 AL | @) zmr “Avurat v. Queen-Empress (1891) 19 Ca

1,63 1. C. 7
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212. Marriage of lunatics—The provisions of sections
207 to 211, relating to the marriage of minors, apply mutatis
mutandis to the marriage of lunatics..

Baillie, 50-54.
Maintenance of Wives.

. V213, Husband's duty to maintain his wife.—The husband
i3 bound to maintain his wife (unless she is too young for
matrimonial intercourse) (a), so loug as she is faithful to him
and obeys his reasonable orders. But he is not bound to
maintain a wife who refuses herself te him (b), or is otherwise
disobedient (¢), unless the refusal or disobedience is justified
by non-payment of prompt (s. 221) dower (d).

214. Order for maintenance —If the husband neglects
or refuses to maintain his wife without any lawful cause,
the wife may sue him for maintenance in a Civil Court, but
she is not entitled to a decree for past maintenance, unless
the claim is based on a specific agreement (e). ' Or, she may
apply for an order of maintenance under the provisions of
the Code of Criminal Procedure, 1908, section 488, in which
case the Court may order the husband to make a monthly
allowance for her maintenance not exceeding fifty rupees.

Shaffei law.—According to the Shaflei sehool, the wife s entitled to past mamte-
nanco though there may bo no agreement in respect thereof (f).

v215. Maintenance during iddat. is entitled to
maintenance during the iddat consequent upon divorce (g), but
a widow is not entitled to maintenance during the idda( con-
sequent upon her husband’s death (&).

As to the period of iddal, sco s. 199 above. When an order is made for the main-
tenanco of a wife under s. 488 of the Criminal Procedure Code it will coase to operate
m the caso of divorce, on the expiration of the period of 1ddat, but not earlier (i)

Judicial Proceedings.

216. Suit for restitution of conjugal rights.—(7) Where
a wife without lawful cause ceases to cohabit with her

(@ Ballle, 41, (1 Ted, 146 ; Ballle, &
) Aya mad jalw v. Koolsom Becbee
Aviummnomn-epsz l« Cal.
‘Bullile, 442. ® IunA leh(lsﬂ.!)7an 180 /1
Abdul MMV Zabunnessa (1881) 8 Cal. 631 matter of Din Mahammad (1882) ’ AII
( ahamed Hoji v. Kahmaln (1918) 41 Mad. 220, Shah Abu v. Ulfat B (1890) 19 All

Ss.
212-216
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husband, the husband may sue the wife in a Civil Court
for the restitution of conjugal rights ( 7).

(2) Cruclty when it is of such a character as to render
it unsafe for the wife to return to her husband’s dominion
is a valid defence to such a suit. ‘It may be, too, that
gross failure by the husband of the performa.nce of the
obligation, which the marriage contract imposes on him
(8. 205) for the benefit of the wife, might, if properly
proved, afford good grounds for reIusmg to him  the

. assistance of the Court” (k).

(3) An agreement entered into before marriage by
which it is provided that the wife should be at liberty to live
with her parenls after marriage is void, and does not afford
an answer to a suit for restitution of conjugal rights (I).
Similarly, an agreement, entered into after marriage between
a husband and wife who were for some time prior to the date
of the agreement living separate from each other, providing
that they should resume cohabitation, but that if the wife
should be unable to agree with the husband, she should be

free to leave him, is void and does not constitute a defence to

the husband’s suit for restitution of conjugal rights (m).

(4) Non-payment of prompt dower (s. 221) is a defence to
a suit for restitution of conjugal rights (n). But it is a defence
in this sense only that the Court will not in such a case pass
an absolute decree for restitution against the wife, but one
conditional upon payment of the dower (o). If the marriage

. is consummated, non-payment of prompt dower is no defence

at all to the suit Pk

v (8) Afalse charge of adultery by a husband against his
wife is a good ground for refusing a decree for restitution of
conjugal rights (g). But if the charge is true, and it was
made at a time when the wife was actually living in adultery,

W Mol Haloar Ruterm Nur (1920) 1 Lah 597, 60 1. C.

@) Moonshes Busioor Ruheem v (m) \{eincmllv\ Sakerkhanoobai (1905) 7 Bom.
(ng;‘i",ff,';;w';_ ]:'w'o:) () Mussen Khan v. Gulab Khatun (1911) 35
602, 008, Husams Hegam \. it o, 301l L B 6 Bom 1.
L i Ny My (o) Abdul v. Hussenbr (1904) 6 Bom L, . 728 ,

222 Hamid ¥
bm Begiom(1918) 40 AN 832, 41 1.

) Ahdwl v llumuN (1904) 6 Bom, T,
m)'&‘ .Ar]alumﬁm}lﬂw) 15 L‘nl

Mmrall . Sakerkhanoobas (1903) 7 Bom.

() B Hemmn v didutta (1003 90 Bom, 122,
@ Mugammat Magboobin v, Ramaun” (1927)
% ck, 482, 101 1. C. 201(37) A, Q166

Jaun Bebee v. Heparee (1865) 3 W. K.
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it is no ground for refusing a decree for restitution of con-
jugal rights (7).

(6) In a recent case, where the parties belonged to the
Mussalman Kharwa community of Broach, the High Court
of Bombay refused to pass a decree for restitution of conjugal
rights against the wife, on the ground that the husband having
been expelled from the caste, the wife was not bound to live
with him (s). .

216A. Suit for jactitation of marriage - -\ suit will Ke

between Mahomedans in British India for jactitation of a,

marriage (f).

Jactitation is a falso protence of beirg martied to another. *“There ean be no
doubt that wunless o man 1y entitled by means of the Civil Courts to put to silenco a
woman who falsely clatms to bo his wif-, the man and others may suffer considerable
hardship and lus heirs may be harassed by false elaims after hns death ™ (u).

216B. Suit for breach of promise to marry.—In a suit by
a Mahomedan for damages for breach of promise to marry the
plaintiff is not entitled to damages peculiar to an action for
breach of promise of marriage under the English law, but to a
return merely of presents of money, ornaments, clothes and
other things (v).

. B.—DowER.

217. Dower defined - -Muhr or dower is a sum of moncy
or other property which the wife is entitled to receive from
the husband in consideration of the marriage.

See Baithe, 91, and por Mahmood, J., Abdul Kadir v. Sulima (1886) 8 All 149, at
p. 157

Marriage under tho Mahomedan law is a civil contract (s. 194), and it is Itkenod to a
contract of sale. A salc is a transfer of property for a prico. In the contract of marriago
the “ wifa” is the property, and tho * dower” 15 tho price, see tho Alluhabad caso citod
abovo. In his book on Muhammadan Jurisprudence (p. 334) Mr. Abdur Rahim says that
dower is not a consideration proceeding from the husband for the contract of marriage,
but is an obligation imposed by the Mahomedan Law as a mark of respect for the wife.

Under tho Mahomedan Law, a husband may divorce his wife at any time he likes
without assigning any reason. The object of dower is to serve as a check upon the
oapricious exercise by the husband of his power to dissolve the marriage at will. To

) Jamiraddin v, Sehera (1927), 54 Cal. 365, | () (1807) 20 AL 00,87, supra.

0 Bat oy Rhoouns ma (1007) 31 Dom. | (1) Abdul Razak v. Makomed (1918) 42 Tom.

. 499, 38 1. C. 771 ; Macnaugh ten, 250. Sea

O Mir dzmat Ali v Mahmud-ul-nissa (1897 . aina AlL V. Iuddun (1887
30K v6. 14 Cal. 270 [ muta marriage).

Ss.
216-217
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attain this end, it is usual to spilt the amount of dower into two parts, one payable on. s
demand, and the other payable on the dissolution of the marriage by death or divorce:™
sec s 221, Sco notes to u. 194 above,
218. Specified dower—(I) The husband may settle
any amount he likes by way of dower upon his wife, thou%h
e

-it may be beyond his means, and though nothini may

left to his heirs after payment of the amount.
in any case settle less than ten dizams. .

2) Where a claim is made under a contract of dower,
( )
the Court should, unless it is otherwise provided by any
legislative enactment, award the entirec sum provided in the
contract.

Hed,, 44; Bailhe, 925 Sugra Bibi v. Masuma Bibi (1877) 2 All. 573 ; Banoo Begum
v. Mir Aun Ali (1907) 9 Bom. L. R. 188 ; Basir Ali v. Hafiz (1909) 13 Cal. W. N. 153, 4
L ¢ 462,

Diram.—The money value of 10 dirams is something between three and four
rupees (w),

* Unless it is otherwise provded by any legislative enactment.”—The law to be applied
by the Courts in Oudh and Ajmer Mcrwara is that where a olaim is made by a wife under
a contract of dower, whother in her husband’s hfetimo or after his death, tho Court should
allow such amount only as appenrs to bo reasonablo with referenco to the means of the
husband, notwithstanding anything to the contrary in the contract [Oudh Laws Act
1876, 5. 563 Ajmer-Merwara Laws, Regulations 3 of 1877, s. 32.]

A, a rosident of Agra (outside Oudh), is married to B in Lucknow in the province
of Oudh.  After the marriage B goes and resides with her husband A in Agra. B then
stios A for her dower in tho Agra Court. A contends that tho amount of dower fixed at
tho time of marriago is excessive, and that it should be reduced, having regard to the
provisions of the Oudh Laws Act. Has tho Agra Court power to reduce the amount ?
No. The mers fact that the marriage was colebrated in Oudh docs not give jurisdiction
o the Court of Agra to administer the law engeted by the Oudh Laws Act (z).

Shiah law.- Under the Shiah law, there is no fixed legal minimum for dower : Baillio
Part 11, 67, 68,

219. Dower may be fixed after marriage.—The amount of
dower may be fixed either before or at the time of marriage,
or even subsequent to the marriage (y).

When the husband is a minor, his father has the power
to make a contract of dower on his behalf, and such contract
is binding on the husband, though it may be made on his
behalf after marriage (z). .

(o) Axma BOE v Abdul Samad (1009) 32 AU | (s) Kamorun-nissa v. Hussaini Bibi (1880) 3
(x) Rukia’ Begum v. Muhammad (1910) 32 AU | (:) Basir Ali v. Hafiz (1900) 13 Cal. W, N. 153,
477, 6 L. C. 508, 4 1.C. 462,
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220. “Proper” dower.—If the amount of dower is not fixed
(s. 218), the wife is entitled to “ proper” dower (mahy-i-misl),,
even though the marriage may have been contracted on the
express condition that she should not claim any dower. In
determining what is “ proper” dower, regard is to be had to
the amount of dower that may have been settled upon other
female members of the wife’s father’s family, such as her
father’s sisters.

Hed., 45, 53 ; Baillic, 92, 95.

y Shiah law.—The proper dower under the Nhinh law should not exceed 500 dirams
(Baille, Part II, 71). As to diram, sec notes to < 218.

221. Dower “prompt” and "defened.iL-(l) The amount
of dower is usually split into two parts, onc called
“ Erompt,” which is payable on demand, and the other called
““ deferred,” which 18 payable on dissolution of marriage
by death or divorce.

(2) Where it is not settled at the time of marriage
whether the dower is to be prompt or deferred, then
according to the Shiah law, the rule is to regard the whole as
prompt (a), but according to the Sunni law, the rule is to regard
part as prompt and part as deferred, the proportion referable
to each class being regulated by custom, and, in the absence
of custom, by the status of the parties and the amount of the

*dower settled (b). Tt is not clear whether, in a case in which
no specific portion of the dower has been fixed as prompt, the
Court has the power, under the Sunni law, to award the whole
amount as prompt. The High Court of Bombay has held
that the Court has such power (c).

Baillie, 92. In 1 All 483, the Court fixed one-fifth of a dower of Rs. 5,000 as
“ prompt,” the wifo having been a prostitute. Tn 1 AlL 506, the Court held that a third
of a dower of Rs. 51,000 was reasonable as “ prompt ”; and the same proportion was
fixed in 2 Bom. H.C. 201. In all these cases the partios were Sunnis, and the marring®
contract was silent as to whether the dower was to be prompt or deferrod.

222. Non-payment of “prompt” dower.—Though the

wife is bound, as a necessary consequence of the marriage, to
~render conjugal rights to her husband, she may refuse herself

(@) Mir:a Bedar Bakht v. Mirza Khurram Bakht Begum (1010) 33 All. 201, 9 I. C. 200;
gzm 10 W. R. 316 [P. C.|: Masthan Muhaminad v. S (1919) 41
akib v. Assan Bubi (1800) 28 Mad. 371. All. 562, 50 I. C. 740: Fatma Bubi v.
®) Efggﬂ v. Mazar lluug:zél:") 1 AlL 483: Sudruddin (1865) 2 B.H C. 201.
20 V.

3 Kambar (1877) | (¢) Hoosein Khan v. Gulab Khatun (1911) 35
T oar s e . Shnamat | 1% fh11'LC e oo
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to her husband, if the *prompt” dower is not paid when
demanded ; but once the marriage is consummated, she has no
right to refuse herself to her husband, though the “ prompt
dower may not be paid.

Sea section 216 (4) and the casos thero cited.  Where o woman is pregnant at
tho time of her marnage, but sho conceals the pregnuncy from her husband, tho
concenlment docs not render the marriage invalid, and she i~ entitled to paymont of the
prompt dower (d)

222A. Liability of father of minor son for dower debt-—A
father does not, by giving his consent to the marriage of his
minor son, become lisble for the payment of the dower debt,
unless he has become a surety for the payment thereof (e).

223. Dower a debt. ‘The widow’s claim for dower is
a debt payable out of the estate of her husband, and it must,
like other debts, be paid before legacies and hefore distribution
of the inheritance.

Kee tho enses cited in the next section  Soo also Bhola Nath v. Magbul-un-nison
(1903) 26 AL 28, A widow 13 merely an ordinary creditor in respeet of her dower debt,
such o debt has no prionty over other debts (Macnaghten, p. 274).

Relinguishment of dower. A dower, being a debt, may be remitted by the widow
[ereditor] withont acceptance by the husband's heirs (f).  But a relnquishment of her
right to dower by & widow who s o minor under the Indian Majority Act 9 of 1875 1
not bnding on her, though she may have completed her fifteenth year and 1s a major
necording to tho Mahomedan Inw (7). * The gift of dower to a dead husband 18 valid
ou w favourable construction of tho law ™. Bailhe, p. 533 But thoro must bo freo
consent. Whero there 15 no free consent, as whero at the time of the gift she was over-
whelmed with grief at tho death of the husband and was in great mental distress
the relinquishment of her rght to dower 18 not vahd (k).

224. Widow's right of retention.—(7) The widow’s claim
for dower does not entitled her to a lien on any speciﬁc
property of her deceased husband. But when shetds in
possession of the property of her deceased husband, having
obtained such possession “lawfully and without force or
fraud,” and her dower or any part of it is due and unpaid, she
is entitled as against the other heirs of her husband to retain
that possession until her dower is paid. The right of
retention is extinguished on payment, of the dower debt (2).

@ Rututa bt Roer (1021) 45 Bom. | (0 lmbu Bachun v Sheikh Illmml 187D 13
d

Shahab- ml Dn\ (m"d
oAl 5'-7 oo | © B30, (°27)

() Jyam Regam x. Umpav Begum (mm) 32 .
tom 612, lidian Contract Acty s 1l a By
@ An I)hmumm mad (191 $1 32 Bl okt (ow) 08 1A ns. 140~
T 150, 47 All. 230, 254-255, 86 1C 170,
[ m,mrnmu ‘v Khaje Mahomed (1020) 47 (25) A.PC. 63,
Cal

537,56 L. C.
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There is a conflict of opinion whether it is necessary, to
entitle the widow to retain possession of her husband’sproperty,
that the possession shouldq have been obtmned by her not only
“lawfully and without force or fraud,” but also ““ with the
express or implied consent of the husband, or his other heirs.”
The High Court of Madras () has held that no such consent
is necessary. The High Court of Calcutta has held that it
is (k). Intwo earlier cases the High Court of Allahabad held
that such consent was necessary (/) ; in later cases it has
held that no such consent is necessary (w). The better
opinion seems to be that no consent is necessary. It is
enough if possession was obtained lawfully and without
force or fraud.

(2)_ A widow, who is in possession of the estate of her
husband, is bound to account to the other heirs of her husband
for the rents and profits reccived by her from the estate
during the time of her possession, if so required by them (»).
But she is entitled in that case to compensation for forbearing
to enforce her right to the dower debt ; this compensation may
be allowed in the form of interest on the dower debt (0).

[ dies leaving a widow and a sister.  Somo timo after A's doath, the widow applica
to the Collector to have certamn lands fnl'mmg the entire estate of A registered i her
name, alleging that she has been 1n possession of the lands by right of nheritanco and alto
on account of her dower. 'Tho npplication is opposed by tho mster, but the lands nro
registercd by the Collector in the widow's namo. After ten yoars, tho sistor sucs the
widow to recover her sharo (threc-fourths) 1n tho ostate of A. Tho widow contonds
that she 15 entatled to continuo in possession and enjoyment of tho ostato until payment
of her dower. The widow is entitled to Tetain possession until her dower is satisfied ;
Becbee Bachun v. Sheik Hanud (1871) 14 M.LA. 377, (In tho caso cited above, tho widow
was in possession at tho dato of the suit, and the Privy Council old that hor possession
was lawful, though the sister had opposed the applioation of the widow to havo tho
property transterred o her name. The reason is that possession was nof obtained by
the widow unluwfully or by force or fraud.)]

Sub-see. (1).—In Beebee Backun’s case cited m the above illustration, their Lordships
of the Privy Council said :  * Tho appellant (widow) having obtained actual and lawful
possession of the estates under a claim to hold thnm a8 heir and for her dower, thur

) Feegu Beo v. Syed Moothrya (1920) 43 Mad. (27) A A. 8
214, 53 1.C. 005 ) a8y is N A, a7

) Sabur A v Tomud (1024) 51 Cal, 124, | (o) Hamira Bt v ! driaitn BTN ST R
(24) A C. 508, dissentung_from_Sahety B0 38 A

"5, 30 1 C, 87,
Y. Anwruddm (1911) 8 Cal. 475, 0 7T

() Avnut-un-nssa v. Bashar-un-nissa mu)

17 All Muhammad Karum
,l»mm(mu) 17 All 03, 031 ; Nawas v.

(m) Ramzan Al v. Asghirs Begam (1910) 32 I)-In[mx (nm) 48 All 803, (81 C.978,
All. 563, 566, 6 1C. 405 s ('26) 30 (awarding of Interest discre-
Shomb V. Zab Jahan (1928) 50 All, 423, k y



192 - MAHOMEDAN LAW.

Ss. Lordships aro of opinion that she is entitled to rotain that possession until her dower is
224,225 satisficd . . . It is not nccossary to say whether this right of tho widow in possession
is a lien in the strict sense of tho term, although no doubt the right is so stated in a judg-
ment of the High Court in tho case of Akmed Hoosein v. Mussumat Khodeja (10 W.R. 369).
Whatever the tight may be called, it appears to bo founded on the power of tho widow,
ay u croditor for her dower, fo kold the property of her husband, of which she had lawfully
and without force or fraud, oblained possession, until her debt is satisfiod, with tho liability
\to nccount, to those entitled to the property, subject to tho claim for the profit
reccived.”

The conflict reforred to in the sccond paragraph of the sub-scc. (1) arisos from
tho italicized words which occur in the following passago in the judgmont of tho
Privy Council in Hamira Bibn v. Zubaida Bibs (p) :—

“ But tho dowor ranks as a debt, and the wifo is entitlod, slong with other creditors,
to have 1t satisfied on the death of the husband out of his cstate. Her right, howover, is
no greator than that of any other unsecured creditor, except that if sho lawfully, with
the cxpress or implied consent of the husband, or his other heirs, obtain possession of the
wholo or part of lus cstate, to satisfy her claim with tho rents . . . accruing
therefrom, she iy entitled to retain such possession until 1t 18 satisfied. This is called
the widow’s lien for dowor, and this is the only creditor’s lien of the Mussulman law \Vhlrl'

fhas roceived recogmiton in the British Tndian Courts and at this Board.”

Tho Full Boneh of the Madras Tigh Court has held that the observations of their
Lordshipa of the Privy Council expressed in the passago itahicized abovo were merely
olnter dicta.  The Caloutta High Court has held, dissenting from the Madras High Court,
that their Lordships were in the above passago defining the nature of the widow’s dower
debt and her right to rotain possession of her husband’s property, und that the observ-
ations of their Lordships were not merely obiter.

” Suit by hushand’s heirs for possession.—Tho husband’s hoirs are not personally liablo
¢ 1o pay tho dower dobt.  Any one heie may therefore sue for possession of his share of the
estato on puyment to the widow of his proportionate part of the dower debt (7). See
s, 223,

Wife's right during husband’s Uifetine.—Tho night. of retention amses for the first
time after tho husband’s death, or, 1f the wife has boen divorced, immediately on her
v, dworce. A wifo who has not been divorced is not entitled, during her husband’s
Ufetime, to o Tien for her unpuid dower on her husband’s property, though she may
havo boon put into possossion thereof by the hushand himself to protect her rights in
.+ respect of such dower.  The property theroforo may be attached and sold by a creditor
of the husband in exocution of & deoroo sgainst him and the wife is not entitled
to retain possession against tho purchaser (r).
225. Nature of the above right.—(7) A widow in possession
of her husband’s property under a claim for her dower has
\no such estate or interest in the property as a mortgagee has
under an ordinary mortgage.. There is no real or true
analogy between the widow’s right of retention and
a mortgage usufructuary or other. In the case of a mortgage
|

» (mo{ 43 1 A. 204, 301, 38 AIl G681, 588, 33 AlL 182, 7 1.C. 497,

Haira G v. Zubaida Bt (1910) 43 LA, | () Naravana v. Buyan (1929) 45 Mad. 103, 60
O A, e 26 1. 5, atmg. (1610} VO cas A o,
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“ the mortgagee takes and retains possession under an agree-
ment between him and the mortgagor. The widow’s right

of retention is conferred upon her not by the agreement or -
bounty of her husband, but by the Mahomedan law (s). &

“The right of the widow to retain possession of her

husband’s property until satisfaction of the dower debt does '

. not carry with it the right to sell, mortgage or otherwise

" transfer the property (f). If in a suit by the husband’s

" heirs against the widow for possession of the property a decree
is passed for possession conditional upon their paying the dower
debt within a specified period, failure to pay the decretal
amount within such period does not constitute her owner of
the property. If treating herself as owner, she alienates the
property and delivers possession thereof to the alienee, the
alienation is invalid (except to the extent of her own share in
it), and the husband’s other heirs are entitled to recover
possession from the alienee without payment even of the dower
debt to him. By giving up possession of the property!

l she. loses her right of retention. But whether she also loses
her right to claim the dower debt is a question that was
left open by the Judicial Committee in a recent case (u).
It is submitted that the right to claim the dower debt 1s
not lost if the husband’s heirs regain possession of the
property that was alienated by her.

This sub-section deals with the right of a widow to alienate the property of which she
is in possession. Tho next sub-section deals with her right to transfer the dower debt
and the nght of possession.

7 (2) There is_a_conflict of opinion.whether the widow’s
v right of retention is transferable and heritable. In some cases
it i;a,s been hield that the right of retention is a personal right,
and it cannot therefore be transferred by sale, gift or other-
wise (»), nor can it pass to her heirs on her "death (w). In
other cases it has been held that the right of retention is in the

(&) Mawma Vakil (1 Ganesh (1ogT) 2 Luck. 53,
TR 165, 100150 41 A & All S50, S50.34s, 88 FRRATtR T
1.C. 579, ('25) A.EC. () Maing Bibv v. (Aawﬂn l'am (1926) 5
© ChyEi B v. Shama-un-aisea (1504) 17 A1l A A, e, A s 573,(25
A CIOR0) 41" AL 538y oL Yo 3 Glomt) 2 Luck. 568, 101 1. C. 714, (29
J, amemed, by tho P, . suf_nome.
Vol (BB | @ 45 S v, Ao (158 6 Al
ATiE, ¢7 ATl m,ao LG, $TO.(ZA PO 60; Musaffer 41l v. Porbasi (1907

Beav. Syed M mts Al
2 H.::s.nlc.oos.nh (W) Hadi Al v, Akbar AN (1808) 20 Al 262,

S, 25
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S. 225 nature of property, and it is both transferable and heritable (z).

[n a recent case their Lordships of the Privy Council expressed

.a doubt whether a widow could transfer her dower debt or her
right of retention (y).

A transfer by a widow of the property itsell cannot be
treated as a transfer of her dower debt and of her right of
retention (z).

Tt 1 cloar that if the right 18 heratable, the heirs of the widow are entatled to continue
in possession of the property of which the widow was in possession at the tino of her
death until the dower debt 1 satisfied.  But af th widow herself had not obtained
possession, hier hoirs could not enter into possession (a).

(3) Where the property of which the widow is in posses-
sion was mortgaged by her husband, the mortgagee may sellit,
and the widow is not entitled to retampossessmn of the property
‘against a purchaser from the mortgagee (5). The reason ist
that she has no charge on her husband’s estate for her:

. dower debt (c).

(4) A widow, though she may be in possession of a portion
of her husband’s property under a claim for her dower, is
entitled to sue her husband’s heirs to recover her dower debt
out of his estate (d).

(5) Where a widow, who has been in possession of her
husband’s property under a claim for her dower, is dispossessed,
she may institute a suit for possession thereof (¢). Such a suit
will be one under sec. 9 of the Specific Relief Act, 1877, and
should be brought within six months from the date of dlspos-
session (f).

(6) Where in a suit by the husband’s heirs dgainst
the widow for possession, a decree is_passed for possession
conditional upon their paying the dower debt within a

(1) As-ublah v, Alwad (1885 7 All 853 L, M5 47 AN 200, 80 1. C. 670, (20
eritable) 4l ekl v, Auabdol(llll(l) A.pC 08, Musamm
A “Abdulla v. (mn‘u.uckmumw TieL28) A0,
iﬂt'lml"‘n;:ﬂlﬁu.lnjunll)t ¥. LAEl Ay 7'm1:1' @ Tahrimni Nawab 1
ed Mooy @) i isaa v, Nawai
S s nzi:"n'}’y |:li’u‘ i ‘]m_"" Aomeer et v Sona umyam” (“mm“
apdmaan v Batnsi 0 Tom 0 4 ot
3447140, 30 1.y 870, Mtswmmai 5 | 7 VHEirad gy, 7 eronarayanan (1

Musammat IM‘ (lﬂ23 2 Pnb 84, 70 Kaniz Faty V. Ram Ne nda
1()?m‘2' Amot Kebabs (1{’%} T bt e o aﬁmujkxm ”ux.(wl; h e o
107 LC.319, ("28) A.P. 224. But .M “ 5 V. Sagr-l-Nissa (mm) i Al

sz,
bdur Raliman v. Shetkh Wali (1929) 2 | () Ma v, Bivtsahed (1918) 40 Bomn,
Pat. 75, 68 L.C, 601, ('29) A7, © & u.o‘so "i.C, s";"'(ﬁ“ d M:fz‘d
ad
W ""1""" {‘,f’;;' "“""”m it V‘”‘},%-’,’,f-g;‘“, 9000!2 7 AL 355 Lot by el of s
() Mashal usain (1928) 50

(6] Mllml Bia v. (‘hﬂ“ﬂﬁ Vaki (1925) b AlL 86, 103 LC 808.(‘27)AL 534,
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specified period, and the plaintiffs fail to pay the decretal
amount within that period, the decree lapses, but such lapse
does not operate as res judicala so as to bar a subsequent
suit by the same plaintiffs against the widow for possession
of the same property based upon the ground that the dower
debt has since been satisfied from the income of the pro-
perty (g)-

226. Limitation.—(I) The period of limitation for a
suit to recover  prompt’ or “cxigible” dower is three
years from the date when the dower is demanded and refused,
or, where during the continuance of the marriage no such
demand has been made, when the niarriage is dissolved by
death or divorce.

(2) The period of limitation for a suit to recover
““deferred” dower is three years from the date when the
marriage is dissolved by death or divorce. |

The Indian Lumitation Act, 1908, Sch. I, arts. 103, 104,
C.—D1vorce,

227. Different forms of divorce—The contract of mar-
riage under the Mahomedan law may be dissolved in three
ways : (1) by the husband at his will, without the interven-
tion of a Court of Law ; (2) by mutual consent of the hus-
band and wife, also without the intervention of a Court: or
(3) by a judicial decree at the suit of the husband or wife.
iA wife cannot divorce herself from her husband except by
obtaihing a judicial decree in that behalf.

‘When the divorce proceeds from the husband, it is called
talak (ss. 228-234) ; when it is effected by mutual consent of
the husband and wife, it is called Fhulg (s. 235) or subarat
(s. 236) according to the terms of the contract between the
husband and the wife.

228. Divorce by talak—Any Mahomedan of sound
mind, who has attained puberty, may divorce his wife when-
ever he desires without assigning any cause.

Macnaghten, p. 59 ; Hed., 75 ; Baillie, 208-209.

(9) Maina B v. Chaudhri Vakil (1025) 52 APC, 63; Nawasi Bl‘”l v. Dilafroz
LA, 145, 47 AlL 250, 86 1.C. 570, (26) (1926) 48 AlL 808, 98 1.C. 978, ("27) A.A. 30,
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229. Form of talak immaterial—A Mahomedan may
divorce his wife without a talaknama or written document,,
and no particular form of words is prescribed. If the words
used are well understood as lmplylng divorce, such as ‘‘ talak,”
no proof of intention is required; otherwise the intention
must be proved (k).

It is not necessary for the validity of a talak that the
declaration of talak should be pronounced in the presence of the
wife or even addressed to her (z).

Thus whero & Mahomedan helonging to tho Hanafi scct went to & Kazi with two
witnesses, and after pronouncmg the divorce of hiv wife in her absonco had  talaknama
wnitten out by the Kz which was duly signod and ttested by witnessos, it was held
thut tho fact that the declaration of taluk was not actually made to tho wife, but in her
absence, to the Kazt and the witnesses, did not vitite the divoree ; * such o wnting,”
1t was snid, * oven though not communicated to tho wife, effcoted an irrovocable divorce
an from the date of the document ™ (j). A8 Lo taluk by wriing seo 5. 232 below.

230. Divorce by talak how effected—Divorce by talak,
when the marriage is ted, may be effected in any
of the three following ways :—

(1) by a single declaration of talak followed by abstinence
from sexual intercourse for the period of iddat (called falak
ahsan) ; or,

(2) by a declaration of talak repeated three times, once
during each successive tohr (period between menstruations),
and accompanied by abstinence from sexual intercourse until
the third pronouncement (called talgk hasan) ; or, '

(3) by a declaration of talak repeated three times in
immediate succession or at intervals within one tohr (k) (called
talak-ul-bidgat). But the triple repetition is but one of the
forms by which the irrevocability, which is the essential fea-
ture of talak-ul-bidaat, is indicated, and a talak-ul-bidaat is
none the less valid though it may be pronounced by a single
declaration, provided it (‘learly indicates an intention irrevo-
cably to dissolve the marriage (I).

() MadMiy. Kallander .immal (1027 o4 © Ma M. Kalnder Ammal (192 54 YA,
e Moo A T oy A b 81, & Rang. 18, 107 LG 1 (2D APC.
nlllmhgaglm) 2 Rang. 400, (24) AR v. Rablabai (1905) 30

s [P sAeha Bion v, xucr(mm suud.n.
it Hen e Zovma u. 190, Rejasaheb. In s, (1020) 41
uou) w .uL 438,281, €. 5o ‘et i i o Ful €l
33 Mad. $2,8 I C. lele (lodo)aoc.nru,uvuo.
o amid AN v. Tmiazan | () Sarabai . 905) 30°
(1878) 2 AIL 71 where the words ™
ey sousin, the Saushter of sy wneley | (B In rs Abaud 4 (1889) 7 Bom, 1

if thou gorst * [to thy farher's honse Hhatan Dok (1017 30 ALL 393,

‘withont my consent], were held suficlent 010 8.

to constitute & divores, () Sarabas v. Rabiabai (1905) 30 Bom. 537.
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When the marriage is not consummated, the divoree may
be accomplished by a smule declaration of falak.

Tled., 72, 73, 83 ; Bailhe, 206, 207, 226, 227, As to iddat, see 5. 177 above.

L’ The Hanafis divido talak wto talak-us-sunnal, that w, talak aceording 1o the rules
taid down 1 the sunnat or trvlitions, and £l tb-nl-bidaat, that 1s, herotical or iregular
talak. "The talak-ul-sunnat 1s again sub-dvided into (1) hsan, that 15, most proper, and
(2) hasan, that s, proper. The faluk-ul-biduat or iiregular divoree 1s good m law, though
bad 1 thoology, and 1t ix the most common and provalent modo of repudiation in this
country (m). In the ease of talak ahsan and taluk hasan, the husband has an oppor-
tunity of reconsidermg his decsion, for the fulik m both these casex doen not become
absolute until a certam pertod has clapsed (s 231), and the husband has the option to

revoke it hefore then. But the falak-ul-biduat hecomes bl Iy 1t is
pronouncod (s. 231). Tho essential fouturo of o keak-ul-baduad is ts icrovousbility. On
of the tests of irrovecability 1s the repetition three fomes of the formula of diverce within
one tohr.  But the friple repeledion v not u necessary condition of taluk-nl-bidaat, and the
intention to render a talak 1rrevocable muy be oxpressed even by a single decluration,
Thun 1f & man says . T have divoreed you by o taluk-ul-barn (irevocablo divoree),” the
talak 13 lalak-ul-biduat and & wil tako ffect immediately it 1< pronounced, though 1t may
e pronounced but once.  Here the uso of the expression  batn (irrevoeable)”, mani-
Fosbs of 1tself the intention to effect an wrevacable divaree 1t may here be sad that a
talak by writing belongs to the class of falak-ul-bidaat, for m the absence of words showing
a different intention, the writing must be presumed to take cffeet from the time of its
exccution ; seo sec. 232,

A talak-ul-biduat should be p d during the period of fokr. 1£ 1t in pro-
nounced during the period of menstruateon, the bk loses ity character of irevocability,
andit may be reroked at the option of the husband at any timehefore the expiration
of the period of wddat : Bmlhe, 207.

Shiah Lo~ The. Shish lawyers do not recogmze the valdity of tabk-ul-biduat,
Baillie, Part 11, 118, Talak undet the Shinh law must be pronounced i the presence of
two competent witnosses (Baillie, Part 1T, 113).

231. When talak becomes irrevocable—(/) The talak
called aksan [s. 230 (1)] becomes complete and irrevocable on
the expiration of the period of iddat.

(2) The talak called hasan [s. 23" (2)] becomes complete
and irrevocable immediately on the third pronouncement, and
it is not suspended until completion of the wddat.

(3) The talak-ul-bidaat |s. 230 (3)] becomes complete and
irrevocable immediately it is pronounced.

Until a ftalak becomes complete and irrevocable, the
husband has the option to revoke it, which may be done either
expressly, or impliedly as by resuming sexual intercourse.

(m) Amir-ud-Din v. Khatun Bibi (1917) 39 AL 371,375, 39 L C. 513,

Ss.
230, 231
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Hed., 72,73 ; Baillie, 206, 207, 226.  In all the three forms of talak tho wife is bound
to observe the wddat, though in the second and the third case, the divorce may become
srrovocable before completion of the 1ddat. A to iddut see . 199 above. Sce also s. 243,
¢ls. 1,3, 5 and 6.

As to talak-ul-baduat, wee the p I h of the notes to sec. 230.

232. Talak by writing.—In the absence of words show-
ing a different intention, a talak by writing operates as an
irrevocable divorce (talak-i-bain,) and takes effect immedi-
ately on the execution of the document (talaknama) (n).

In & Bombuy case (o). a Mahomedan appeared before the Kna of Bombay
and oxceuted a tulaknama, which ran us follows + ** Ax on account of somo disagreement
between us there has arsen somo Wl-fechng, 1, the deelarant, sppesr personally beforo
the Kaziof my free will, and divorce Sarabat, my wife by nika, by one bain-talak,
(1reeroenhle divoree), and renounce her from the state of hemng my wife.” The Court ob-

| show thut o bavn-talik, sueh as this, reduced to mamfest and
customnry wiiting, takes effect immediately on the mere wnitmg.  The divorce being

the wife recewving the writing.”  Note that the faluk m the above case, being tulak-1-
bain or *arrevoeable” talak, belongs to tho eategory of taluk-wl-bidaat, the talak-ul-bidaat
being the only kind of falak which beeomes )¢ soeuble immeduntely 1t 18 pronounced,
The other two kinds of falak, namely, talukahsan and talakhasan are aliways reiocable,
and the ophion Lo revoke continnes for a certuaen period.

233. Stipulation by wife for right of divorce.—An agree-
ment made whether before or after marriage by which 1t is
provided that the wife should be at liberty to divorce herself
from her husband under certain specified contingencies is valid,
if the conditions are of a reasonable nature and are not opposed
to the policy of the Mahomedan law. When such an agree-
ment is made, the wife may, at any time after the happening
of the contingency. repudiate herself in the exercise of the
power, and a divorce will then take effect to the same extent
as if the falak had been pronounced by the husband (p). The
power so delegated to the wife is not revocable, and she may
exercise the power even after institution of a suit against her
for restitution of conjugal rights (¢).

(1) .Lonters into an agreement before hus marringe with B, by which it 1s provided
that 4 should pay B Rx. 400 ax her dower on denand, that he should not beat or 1li-
treat her, that ho should allow 5 to be taken to her father's house four tmes a year,
and that of he commntted a breach of any of the conditions, B should have the power of
dus oreing herself from L. Some tine after the marringe B div orces hersclf from 4, alleging

Narabut 3. Rabibar (1003) 30 (190K) 30 Cal. 23 . Maharum AL ¥ Ayesa

Khaten, (1915) 10 Cal W.'N 1226, 31

(9) Sarabi v. Kabuabus (1905) 30 Bom. 537. i (191 36 e 1aty 4817 G508
(p) Hamudoola \  Fazunnsst (1882) 3 Cal |ngrecment after marriage.| e
921, dyatunmssa Besbee v. Karam Al | () (1910) 46 Cal. 141, 48 L. C. 609, supra.

(n)  Balle, 238
Bom
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cruelty and non-payment of dower. A then sues B for restitution of conjugal rights,
Hero tho conditions are all of a reasonablo nature, and they are not opposed to the policy
of tho Mahomedan law. The divoree is therofore valid, and .1 18 not entitled to resti-
tution of conjugal right :  Hunndoola v. Fazanmssa (1882) 8 Cal. 327.]

Note. ‘The agreementin the above case may be supported on tho doctrine of fgfuces,
which s un essential part of the Mahomedan Law of Divoree.  Under that lnw the hushand
may 1n persom opudinte his wife, or he may delegte the puy er ot repudinting e to.0 tlucd
_paty or cven to the wife (Bullie, 238) : such n delegation of power is called fufuceez,
Ehen o man hus wuid to i wife, * Repudiato thysclf,’ she can repudiate horself ut the
meotingand he cannotdivest herof tho power  (Baillie, 264).  * Whon aman has said
to his wife,  Choose thyself tolay,’ or * this month,” or ¢ month® or ¢ year,” sho may
oxercise the option (of repudiation) at any time within tho gven period™ (Buile, 242).
The agreoment in the case eited above may be regardod as a caso of ropudintion by
the wife under an anthority from the husband, m other words, as a falak by tafweez.
Nuch  divorco, though 1t is tu form a diveree of tho husband by the wife, operates ta
law asa talak of tho wife by the hushand.

[(b) An agreement between a hasband and wifo by which the husband authorizes
tho wifo to divorce herself from him in the ovent of his marrymg a second wifo without
her consent is valid : Maluram Al v. A yesa Khatum (1915) 19 Cal. W.N. 1226, 31 1. C.
562; Badaranmssa v. Mafiatalla (1871) 7 Beng. L. R. 142]

AL any tame after the happening of the contingency.—Thus whero a power 18 given to
a wife by the marriage contraet to divoreo heeself on her husband marrying ngam, then
3f hor husband doos marry agamn, sho is not bound to exerciso her option nt tho very
first moment she hears the news. The injury donc to her 11 o contmuing one, and she
has a contmumg right to oxcreiso the power (1).

234. Talak under ¢compulsion. —A {glak_pronounced . under
compulsion is valid. Similarly a talek pronounced by a
"husband in a state of intoxication is valid, unless the thing
which intoxicated him was administered to him without his
knowledge or against his will.

Hed,, 75, 76 ; Buillic, 208-210, Lbrakom v. Enayeter (1869) 4 B. L. R. A. C. 13 (us
to talak under compulsion). Tho rcason of the rule 15 that & husband acting under com-
pulsion has tho choice of two evils, one, the threat held out to hun and the other,
divorce ; and if ho makes a chowee of divoree, divoree will tako effoct.  Aw to tho efficacy
of divorco Lin o state of voluntary mtosication, 1t 1 stated m the Tieduyn
that * the fon of reason being joned hy an offence, the reason of the speaker
is supposid still to remain, whence 16 1 that, his sentence of divorco takes offect,
order to detor him from drinking fermented hiquors which are prohibitod.”

Shiah law.~—Under the Shiah law a tulak pronounced under compulsion or in a stato
of intoxication is o legal nullity (Baillie, Pact 1, 108).

234A. Talak where marriage solemnized in England accord-
ing to English law.—A civil marriage, solemnized at a Registrar’s
office in London between a Mahomedan domiciled in India

() Ayatunnissa Beebee v. Karam Ali (1009) 36 Cal. 23,1 L. C. 513.

Ss.
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Ss. and an FEnglishwoman domiciled in England, cannot be
234A-236 (Jissolved by the husband handing to the wife a talaknamae
{ writing of divorcement (s. 232)], although that would be an
appropriate mode of effecting the dissolution of a Mahomedan
marriage according to Mahomedan law (s).

Tho reason 1 that such a marriage 1o Christian marnage by which is meant the
voluntary wnwn for fe of one man and one woman to tho excluson of all others ; it
1w not & marringe 1n the Mahomedan sense which can be dissoled in & Mahomedan man-
ner A Mahomodan marriage, boing u polygamous martinge 1, according to tho Enghsh
law, no marriage at all.

l 235. Khula. divarce. (1) A divorce by khula isa divorce,

" with the consent and at the instance. of the wife. in which she

ll gives, or agrees to give, a consideration to the husband for the

Y release from the marriage tie. In such a case the terms of the
bargain are matters of urrangement between the husband and
the wife. and the wife may, as a consideration for the divorce,
release her dower and other rights. or make any other agree-
ment for the benefit of the hushand.

(2) The divorce by khule is complete and irrevocable
from the moment the husband repudiates the wife.

L~(3) Non-payment by the wife of the consideration for
a khule divorce doesnotinvalidate the divorce, but the husband
may sue the wife to recover the amount payable by her under
the agreement (7).

Hed., 112116 : Baillie, 305 of arq.

Khula menns fo lay down. * In law, it w the laying down by a husband of histight
and authority over his wife.” A khule divorce is virtually a divorce purchased by the
wife from the husband for a price, and it 1 i this respect that Fhula differs from mubarat
dealt with in the next section.

236. Mubarat divorce.—A divorce by mubaral or mutual
release operates as a complete discharge of all marital rights
on either side. Tt is effected by mutual consent, and it differs
from khula in that no consideration passes from the wife to the
husband. But like khula, it becomes complete and irrevoc-
able from the moment of repudiation.

Hed., 116: Bulhe, 306.

@) Rex ¥. Hammersth, Superintemdent  Jrg- Nuwsa (1861) 8 M. 1. A. 379, 395, Saddan
trar of Marriages1917] 1 K. 8. 634 5 sz Bakah (1920) 1 Lah. 402,53 1. C.
(1) Moonshee Buzul-ul-Ruheem ~." Luteeful-oon-
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237. Apostasy from Islam.—Apostasy from Islam of
either party to a marriage operates as a complete and immediate
dissolution of the marriage ().

[H and W, both Mahomedons, are husband and wife. J becomes a convert to
Christiamty. W then marries A, but before the completion of the period of iddal
(5.199). Ts W guilty of higamy withm the meaning of 5. 494 of the Tndian Penal Code ?
No, because wpostasy operates ws an inmrdiate dinsolution of maringe (o).

Essence of Islam.—The essential doctrine of the INamie faith consists in the belief
in one God and the belief that Mabiomed i his prophet (ir)

237A. Agreement for future scparation—An agreement
between a Mahomedan husband and wife which provides for
future separation in the event of disagreement between them
is void as being against public policy (x). But an ante-nuptial
agreement hetween the prospective husband and the prospec-
tive wife. entered into with the object of securing the wife
against ill-treatment and of ensuring her suitable maintenance
in case she is ill-treated. is not invalid (y).

When wife may sue for divorce.

238. When wife may sue for divorce.—The wife cannot
divorce herself from her husband except in the cases stated
in sections 235 and 236. But she may sue for divorce on
the ground of her husband’s impotency (s. 239), or on the
ground that he has falsely charged her with adultery (s. 240).

239. Impotence of husband.—No decree can be passed in
a suit for divorce on the ground of the husband’s impotence,
unless it is proved (1) that the impotence existed at the time
of marriage, and (2) that the wife had no knowledge of it at
the time of marriage.

If the above facts are established, the Court will adjourn
the further hearing of the suit for a year in order to ascertain
whether the infirmity is inherent or whether it is merely super-
venient or accidental. If the defect is not removed within the
aforesaid period, the (fourt will pass a decree dissolving the
marriage on the application of the wife. The divorce becomes
irrevocable when the decree is passed.

(#) Amir Beg v. Saman (1010) 33 AlL 90, 7 1. C. («) Bai Faima v. Alimahomed (1913) 37 Bom,
4 . 280, 17 I C'. 946. Sco Indian Contract
(v) Abdul flﬂlni v. Jdzizwl fug (1012) 30 Cal. Act, 1872, 8. 23,

ntakath < Mubammad_Muin-ud-Din v. Jamal (1921
{10) N:g‘nmm v. Parabkal (1022) 45 Mod. | ) uhammad M al (1921)

Ss.
237.239
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Hed., 126128 Ballic, 347-319. There is a difference of opiniou as to whether
the year should be a lunar year or u solar year. In Baillie's Digest of Mahomedan Law
it 15 stated that the year is to ¢ nence from the “time of hitigation.” But in A
v. B () and Muhammad yakim v. Altafan (a), the further hearing appoars to have been
adjounned for a year from the date of the order. In Vadake Vil v. Odakel (b) the
alleged iImpotence was not proved,

240. False charge of adultery against wife [laanl—If a
hushand brings a false charge of adultery against the wife, the
wife may sue for and obtain a decree for divorce, but not
if the charge is true (¢). A subsequent retraction of the
charge is of no consequence (d).

Laan or reciprocal cwsmg—According to the Mahomedan law, 1f & husband
acensen hus wife of adultery, the wife may sue him for a divorce, 1f the hushand cannot
produce four eye-witnerses 1o the fact, the procedute to be followed by the judge 1 to
vequire: the bushand to bear witness to the charge four tmes, saymg cach time, T atlest
by God that T was n speaker of the truth when § cast at her the eharge of adultery.”
The hushand should then say the it time,™ The cutse [faen) of God be upon him if ne was
a har when he cast at her the charge of adultery.”  “The wife s then to bear witness four
tumes, saymg cach time, “ I attest by God that he 18 ahar in the  chaige of adultery that
hie hs cast upon me,” and saying the Gith time, * The wrath of God ho upon me 1f he bo
& true speaher in the charge of adultery which he as cust upon me” 1 she does so,
the judge has Lo aceept her aath, and he 18 to separate them  No separation takes place
until a decreo 1 pussed by the judgo dirccting the husband to make the separation by
tepudinting his wife. £ he 1ofuses to tepudiate ber, the judge humself s to pronounce
a separation between them. Bug before he doos so, there 18 1o soparation, A separation
ot effected by o mere chige of adultery (o), or by the were lean (f): Bulhe,
Ihdaya, 123128 The above are merely rules of evidence, and they have
heen superseded by the Indian Exdence Act, 1972, Morcover, & special oath can now be
adminmtered only under . 8 of the Tndian Qaths Act, 1873, and 1t would not be conclu-
sive proof unders, 11 ot the Act 1f neither of the parties bad offered under 5.9 to be
houndt by the oath of the other (/).

241. No other ground of divorce recognized.—A wife is not
entitled to claim divorce on any other ground, not even if
the hushand fails to perform the obligations arising on marriage.

As to the obligations arising on marnage, see s 205 above,  As to the obligation of
marntarning the wite 1t s expressly stated i the Fatawa AMumgin that ** @ man s not
to be weparated from his wife for mability to mantain her ™ Balhe, 443, As to the
abligation ot congugal fiddity on the part of the husband, and peyment of prompt dower
to the wite, and treating her with dendnese, 1t s nowhere stated in the Hedaya or Fatawa
Mumgan that conjugal mfidety or non-pay ment of prompt dower or cruelty to the wife
ground of derorce. A« to how far flute to pertorm the above obligations 1s a vald

»
defence to a swit for restitution ..j conjugal rights, see s, 216 above.

() (18w 2L ||un |

(l“ [Nt J’\I d i

© Gagur s 3 G Juun Ilulnl' e um,)s“ W 9

© Zafur Husan v Ut ul-l{ullr‘mun u'~|‘-) i e (805) 8 W 1 9,
i

27 i ( ate,
Ummsuh'l;(lu"m 52 Hom 200, (zm A o) a2 Bum vx».,, ('28) A, B, -.;s.,, supra.

a s (d) lhlhmm Bia hml(ur.‘?) 4801 834, 03
o
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242. Wife's costs in suit for divorce.—The rule of English
law which makes the hushand in divorce proceedings liable
prima facie for the wife’s costs, except when she is possessed
of sufficient separate property, does not apply to divorce
proceedings between Mahomedans.

1t was o laid down by the High Court of Bombay in A. v. &, (1896) 21 Bom. 77,
That was a smt by a Mahomedan wife agamst her husband for divorce on the ground
of his impotence. The Engluch rule 18 foundod upon the dactrine of the Common Law
according to which th - husband becomes entitled upon marriage to the wholo of the
wife’s personnl property and to the meome of her real property. Such beinge the case,
it 16 but just that the husband should puy the wifc's costs pending the hearing (o enabla
hor to conduct her case against hum. Under the Mahomedan law, however, the husband
does not by marriage acquire an anterest, in the property of the wife. Hence 1t was
held 1n the above case that the practice of the Fnglsh Divorce Court should
a0t be applied to proceedings for divoree between Mahomeduns.

Legal effects of divorce.

243. Rights and obligations of parties on divorce.—The
following rights and obligations arise on the dissolution of
a contract of marriage by divorce, whatever may be the form
of divorce, and whether it is effected by a judicial decree or
without it :—

(1) The wife is bound to observe iddat during the
period specified in s. 199, but not if the marriage was not
consummated (g).

(2) [If the wife observes ddatf, the husband is bhound
to maintain the wife during the whole period of iddat (s. 215).

. (3) The wile cannot marry another person until after
completion of her ¢ddal (s. 199). And if the husband has
four wives, including the divorced one, he cannot marry a
fifth one until after completion of the iddat of the divorced
wife (k).

(4) The wife becomes entitled to the *deferred”
dower (s. 221). And if the ““ prompt” dower has not been
paid, it becomes payable immediately on divorce. But if
the marriage has not been consummated, the wife is not
-entitled on divorce to the whole of the unpaid dower, but
only to half the aggregate amount of the “ prompt” and
“ deferred ”* dower (1).

3‘ 'l-.'(:lclll.‘.eha ;“ Talllie, 37,

I () Hed, 44, 45; Balle, 90, 97,

Ss.
243
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(3) Tn the event of the death of either party before
the expiration of the period of iddat, the other is entitled to
inherit to him or to her in the cupaclty of wife or husband, as
the case may be, provided the divorce kad not become irrevo-
cable before the death of the deceased ; the reason being,
that the husband might have revoked the divorce, if death
had not supervened.  But there is no such right affer the
divoree has become irrevocable (j).

\AM the divoree is pronounced in death-illness (marz-ul-
maut), and the hushand dies before completion of the wife’s
wddat, the wife is entitled to inherit to him even if the divorce
had become irrevocable prior to his death, unless the divorce
was effected with her consent : the reason of the rule being
that a sort of inchoate right of inheritance arises on death-
illness, and the husband cannot defeat that right while on
his death-bed.  But the husband is not entitled under similar
circumstances to inherit to the wife. if the wife dies before
completion of her iddat. the reason being that the divorce
proceeded from him and not from her (k).

A husband divorees his wife by falah-ul-bidual pronounced by him while i * health”
and during the foly of the wife.  After pronouneing the diveree, but before the expiration
of the perod of iddat, the husband dies.  The wife has no claim to mherit to the husband,
notwithstanding the husband's death before the completion of the period of wdat. The
reason 1 that o talak-ul-bidaat becomes irrevoenble 1mmediately it is pronounced (k).
This 18 a case under para, 1 of cl. 5. See 5. 231 (3).

Necither is the husband entitled to inherit to the wife,
nor the wife to the hushand, in the event of the death
of cither of them after the expiration of the period of
iddal (1.

(6) Tn the case of a divorce completed by a triple
repudiation, it is not lawful for the parties to re-marry unless
the woman shall have been married to another person and
divorced by him after consummation of the marriage (m).

"The first para. of ¢l (5) refers to the ense  whero the divoree has not yet becomo
irrevocable, and the husband dies before completion of the period of iddat. The second *
pira. refers to enses where the divorce is pronounced in death-illness. Cl. (6) refers to-
talakhagan (5. 230).

) Sarabar . Ratuabs (o) 30 Vom, 537 ) Mol 108 al be. 202 : ARMtaroon Nina
) Savaban v Bapaps (1905 30 ! ¢ Sharintoola (1867) 7 W. R. v
) Hed, 93,100,103,
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D.—LEGITIMACY.

244. Special rules.—The subject of Parentage in Maho-
medan law derives its importance from the special rules
relating to legitimacy and filiation by acknowledgment.

An illogitimato ohild, we huvo soen, can inherit to its mother alone and her relations
(s 72). But o logitimato child is ontitled to mnherst ulso to 1ts father and his relations,

And it has been seen in 8. 206 above that the issue even of un invalid marriage (as dis-
tinguished from a void marriage) 15 regarded as lemtimate.

245. Pr ion as to legiti : birth during marriage.—
A child born of a married woman sir months after the date
of the marriage is presumed to be the legitimate child of the
husband, but not a child born within less than six months
after the marriage (Basllie, 392-393).

The rule of the Indian Evidence Act, however, is that
the birth of a child at any time during the continuance of a
valid marriage, is conclusive proof of its legitimacy, unless it
can be shown that the parties to the marriage had no access to
each other at any time when the child could have been begot-
ten [the Indian Evidence Act, 1872, s.112].

It is submitted that the rule of the Indian Evidence
Act supersedes the rule of the Mahomedan law. The High
Court of Allahabad has adopted this view (n).

[4 marries Bon lst January 1905. B gives birth toa child on 1st March 1905. A
dies two days after the birth of the child. Is the child entitled toinherit to 4 2 Tt will
be entitled so to inherit, if 1t can be rogarded as the legitimate cild of A. Under the Maho-
medan law, the child cannot be regarded as legitimate, 1t having been born within less
than 8ix months after the marriage. Under the Indian Evidence Act, it 1s legitimate, it
having been born during the continuanco of tho marriage. It is doubiful by which of
these two rules the question of legiti is to be de d: M Allahadad
v. Muhammed Ismasl (1888) 10 All 289, at p. 339.]

The M&homodcn law roquim as n dition of legiti that ption should
have d after i i before is not
under that law (o). Under tho I.mlnm Lvnleme Act, however, the fact thav the birth
took place during the continuance of a valid marriage, is sufficient to cstablish legitimacy,
although conception may have taken place before merriage. Mr. Field, in his work on
the Law of Evidence, says: *‘ It may be supposed that the provisions of this section
[i.e., 8. 112 of tho Evidence Act] will supm‘wde certain rather absurd rules of the
Mahomedan law by which a child born siz months after marriage, or within twu years
after divorce or the death of the husband, is to be his legiti
On the other hand, Sir R. K. Wilson, in his Digest of Anglo-Muhammudan law, says

(n) Sibt Muhammad v. Muhammad (1 “)48 I(o) A Dowlah
AlL 625, 828, 06 1.C. 582, ('26) A.A.

ahrufood v. Hyder Hossein K
o TS, 3y, Tivder Howetn Khan

Ss,
244.245
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(8. 83) that the rule of the Evidence Act is really a rulo of substantive marrisge law
rather than of evidence,and as such has no application to Mahomodan so far as it
conflicts with the Mahomedan rule stated above. “The correct view, it is submitted,
is the one taken by Mr. Field. Whether the rule laid down in s. 112 of tho Evidence
Actis a rule of substantive law or of evidence, the fact stands that the rule finds its place
in an enactment which applies to all classes of persons in British India. Thero is,
therefore, no reason why 1t should not bo applied to Mahomedans. The Chief Court
of Oudh has held that since 5. 112 applics only to a vuld marriage, it cannot apply

to & marringe which is fanid or invald (p). Ser ss. 204A and 206.

246. Presumption of legitimacy: birth after dissolution
of marriage. -A child born of a married woman within two
years after divorce or the death of the husband is presumed
to be the legitimate child of the hushand, but not a child born
more than two years after the dissolution of the marriage by
death or divorce (Baillie, 396-397).

But this rule of Mahomedan law, it is submitted, must
now be taken to be superseded by the provisions of the Indian
Evidence Act, s. 114.

In fact, 1t was held by the High Court of Caleutta prior to tho passing of tho Evi-
denca Act, that “ notwithstanding Mahomedan luw, a Court of Justice cannot pro-
nounce n ehild to be the logitimate offspring of a portioular individual when such a con-
eluston would bo contrary to the course of natute and impossible” (g). Henco it was
held in that case, that notwithstanding Mahomedan law, a child born ninefeen months
ufter tho divorco of its mother by her former husband was not the logitimate offspring
of that husband. That cuso was deeded m 1871, that s, a year bofore the passing of
tho Evidence Act. The decion. 16 seems, would bo the samo under s. 114 of that Act.
That scetion provides that * the Court may presume the oxistenco of any fact which it
thinks likely to have happened, regard beng had o the common course of natural vvents,”
ete. Having regard to the provisions of that section. a Court would be justified in presum-
g that a cluld born of o woman nineteen months after her divoree by hor husband is
not the legitimate child of the hnshand. .

Shiah luir.-- The longest period of gestation according to the Shinh law s 10 months :
Buillie, Part 11, %0,

Acknowledgment of Eegitimacy.

247. Acknowledgment of legitimacy.—Legitimacy is not
a condition essential to the right of inheritance from the
mother (s. 72) ; but it is a condition precedent to the right of
inheritance from the father, and depends upon the existence
of a lawful marriage between the parents of the claimant at
the time of his conception or birth. When legitimacy cannot

Musammat Ko v. Il 1926) 1 Luck Ash Al v. Me d
) T k| A g . e Lo i o 16
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be established by direct proof of a lawful marriage, ““ acknow-
ledgment ” is recognised by the Mahomedan law as a means
whereby the marriage and legitimate descent may be ecstab-
lished as a matter of substantive law for the purposes of in-
heritance. An acknowledgment of legitimacy is of no effect
if it be proved either that there was no marriage at all
between the parents of the acknowledgee, or, if there was one,
that it was not lawful. It is effective only where on the
evidence in the case the Court is unable to come to a definite
finding as to the factum of marriage (r).

Baille, 406 ; Hod., 439. Tho doctrine of acknowledgment is an mtegral portion of
the Muhomedan family law ; honco the vonditions under which 1t will tnke eftect must
bo d ined wath ref to Mahomodan J; : (s).

Presum ption of legitimacy.-~A child whoso illegitimacy is proved boyond doubt, by
reason of tho marragoe of 1t4 patents being either disproved or found to be unlawful,
canuot be legiti by ack Achnowlodg has only the effect of
legitimation, whether cither the fact of the marriage or its exact time with reference to
the legitimacy of the child's birth, is a matler of wncertanty,  An acknowledgment, n
other words, is of no effect 1f 1t bo proved that there was no mar ge at all betweon
the parents of tho acknowledgeo, or, if thore was, onc it was unlawful. The 1ule 16 imited
to cases of uncerlainty of legitimate descont and proceeds entirely upon an assumption
of legtumacy and tho ostabhshmont of such logitimacy by the force of the achnowledg-
ment (1). * No statemont mado by one man thut another prored to be illegitimate is hns
son can maho that other legitimate, but where no proaf of that kind has been given, such
a or neknowledgment is sub evidence that the person 50 acknowledged
is the logitimato ~on of tho person who makes tho statement, provided s legiimacy
18 pussible ” (u) [ 250].  See notes to s, 249, ¢ Burden of proof.”

248. Acknowledgment may be express or implied.—The
acknowledgment by a Mahomedan of another as his legitimate
child may be made either by cxpress declaration, or it may
be presumed {rom treatment tantamount to acknowledgment
of legitimacy (v). But mere continued cohabitation with
a woman does not suffice to raise such a legal presumption
of a marriage with her as to legitimatize the offspring. The
cohabitation must be a cohabitation as man and wife as

(r) Muhammad Allahdad v. Muhammad Ismal
gass) 10 All 380, 230, Musit. Hibee

('28) A. 0, 502 , Furoz Din v, Newab Khan

(1928) 9 Lah , 109 L (. 770, ('28)
azilatunnessa v, Musst. Bibee Kumarun- A.L. 224 [marrlage disproved|, Tbralnin v.
‘nessa (1905) 0 C. W. N. 352, Habibur Rah- Mubarak (1920)1 lah 229, 5
man v. ua{ Al (1921) 48 T. A 114, 48 o, + Usmanmiya v. Vall, Malomed
Cal. 850,60 1. C. 837; Sadik lusan v. (1916) 40 Tom. 2 30°L. C. 904,
Hashym Al (1910) 43 1. A. 212, 58 Al 10 All. 280, au;

e . 280,
027, 361.C, 104: Ihaan’ v, Parna Zal | (&) Mulammad’ Alahiad v. M,
Ggey7 boi, 6, 1041, C. 450, (28) 4. F. : )) a8 10 41 285, 5y ehemmad Tomat
: i v. S| () u 3 . A.
wih (1920) 48 i‘"}uﬁsiﬁ,:‘c' 954, (26) o s 2y é,?;; a‘i i, a0 a1, & ik
LA. 48 ; Agha Mul v. Zolva | (r) Sai M 2
Begam (1028 3 Lack. 100, 106 1.¢. 190, DG ag, | M Seheb (1864) 2
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distinguished from ‘“a mere casual concubinage” (w), and

the treatment must be such as to amount to acknowledgment
of legitimacy (z).

[(n) A child is born to » Mahomedan of a woman who had resided in his female
apartmonts for & period of 7 yenrs preor to the birth of the child. It is proved that tho
cohabitation was a continual onc and not merely “ casual,” and that it was between a
man and o woman cohabiting togother as man and 1wife and having that reputc before
the conception commeneed. It is also proved that the cluld was born under his voof, and
continued to bo maintained in his house without any steps being taken on his part or of
any one else to repudiate its title to legitimacy as his offspring. These facts are suffi-
clont to raise a presumption of marriage and acknowledgment : Khajah Hiduyat v.
Rai Jan (1844) 3 M. L. A. 295.

Note. In Mahomed Bawker v. Shurfoon Nissa (1860) 8 M. T A. 136, there was
bundant evidenco of ion between tho father and the mother of
the claimant.  But there was no proof in that case of treatment tantamount to acknow-
ledgment as in the abovo iHustration, and the claimant was thercfore adjudged to bo
illegitimate.

(b) A child 18 born to a Mahomedan of & woman who had been m his servieo for
soma timo beforo the birth of tho child. Tt is alloged that the man entered mto a muta
marriago (s. 2068) with tho woman. but tho date of the marriage 18 not found. The
evidonco shows that pregnancy commenced before the woman had the  acknowledged
wtatus of & mufe wife. 1t does not appear when the intercourse, which led to the barth,
began, nor what the nature of 1t was. whether of a casunl or n permanent character. Tt is
proved that thero was no oxpross acknowledgment, and it appears from the ovidenco
Uhat the treatment of the child wax equivocal, he being sometimes trented as o son and at
others, not. Theso facts are not sufficient to Taise n presumption of marriage and
acknowledgment : .1 shrufood Dowlal v. Hyder Haxsein (1866) 11 M. 1. A. 94.]

249. Conditions of a valid acknowledgment.—In order that
an acknowledgment may be eflective and give the acknowledgee
the status of a legitimate son, the following conditions
should exist :—-

(1) the acknowledgment must be not merely of sonship,
but of legitimate sonship (y) ;

(2) the acknowledgment must not beimpossible upon the
face of it (z), that is, it must not be made when
the ages are such that it is impossible in nature

() Maham(d llnuhr v. Shurfoon Nissa (1860) Jlllllf mr-mm \' I’alAmn (lD(N) M AlL
St mm Kamarunnésas. (10050 0
(1) Khayah Ihdayat v. Ras Jan Khanum (1844) W.N.
S AL Ar 205, siahrufood Dotelah v. Hyder | (s) Habibur Habman . Alaf A1 (021 48 1. 8.
Srowsein” Than” (1560) 11 M 1. A. 941 114, 190,48 "Cal. “ais, 60 1 C. 870
Mahammad Azmat v. Lalls Begim (1881) Comanmgia v Vally Mohomed Jlolo) d «i
B Cal 428, 9 1. A, 8; Sodabat Tiossein V. ao 1. S, 904, fag

422,
Mapomed"Yusuf (1883) 10 Cal. 663, 11
1. A, 31 Abde v. Aga Mahomed
Jaffer (1803) 21 Cal. 668, 21 I A. 56;

IIM
11‘. l»l!l. 48 Cal. 856, 60
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t for the acknowledgor to be the father of the
acknowledgee; or when the mother spoken to in an
acknowledgment being the wife of another man (a),
or within prohibited degrees of the acknowledgor
() or a prostitute (c), it would be apparent that
the issue would be the issue of adultery, incest or
fornication (d).

(3) the acknowledgee must not be known to be the
child of another man ;

(4) the acknowledgee must confirm the acknowledg-
ment, but sucli\ confirmation is not necessary when
he is an infant.

Hed., 439 ; Baillie, 406.

Burden of proof—As mariage among Mahomedans niay be constituted without
any ceremonial, direct proof of marnage 18 not always avalable. Where direct proof
isnot available, indirect proof may suffice. Now one of the ways of indirect proof 18
by an acknowledgment of legitimacy in favour of a son.  This acknowledgment must be
not merely of sonship, but of legitimate sonship. Further, it must net be impossible
upon the face of it as stated in the present section. 1f these conditions are satisfied, the
acknowledgment gives rise to a presumption that therc was a marnage between the
parents. The presumption, however, being ono of fact, and not juris et de jure, it may
e rebutted by postive proof that thero was no marriage at all between the parents. 1
it is not rebutted, the marriago will bo held proved and tho logitimacy of the acknowledgee
will be held to be cstablished (e).

The acknowledgment must he not merely of sonship, but of legitimate sonship,
Tho latter, however, may be presumed for the former, for when a man acknowledges
another to be his son, that prima facte means his legitimateson(f).  But this presumption
may be rebutted by proving facts showing that the acknowledgment of sonship was not
intended to have tho serious effoct of conferring the status of legitimacy on that other (g)
Statements made by a member of a Mahomedan family, e.g., the widow of the alleged
father, that a person is a son or an horr, arc ovidence of family repute of legitimacy (4).

250. Right of inheritance.—If an acknowledgment is of
legitimate sonship, and that relationship is possible in fact and
in law [s. 249], it raises a presumption of marriage between the
acknowledgor and the mother of the acknowledgee, and, unless

(@) Liagat Al v. Rarim-un-Nussa (1893) 15 All.
306 ; M v. Rajoksahieh (1909)

® A\‘.Imnml v. Rarimunnissa (1805) 28 Cal.

{e) Dhlu B(M v. IAIIM éw}lﬁéﬁdo ﬂ

224, 100 1.C. 779, ('28) A.
l'luwnn e e x:zm: I'wmm (1010) ¥ An
"\ 674,

. 1
(@) (1911)481 A lll 48(}-] 856, 60 1.C,
(o} S“Wl) Mplmi 114, 120-121, 60 1. (", 83;
(l
431,
i m. "’I""; i m,
() Abdook Raak v, uu%m(ma) 21 LA,
[0 43! Amﬁl!.zu—zss 39 All. 627, 661, 38 I.C.

10
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rebutted, gives the acknowledgee the right of inheritance to the
acknowledgor as his legitimate child (¢), and also a similar
right to the mother of the acknowledgee as the lawful wife of
the acknowledgor ().

The acknowledged child may be either a son or a

daughter (k). .
Lloxlr and relmble ovidence that a Mahomedan has acknowledged children as his
i 145110 TAINGS & P p of a valid iage betwoen him and the chudren’s
mother (I).

251. Acknowledgment of legitimacy irrevocable.—Once an
acknowledgment of paternity is made, it cannot be revoked
either by the acknowledgor or persons claiming through
him (m).

But an acknowledgment may he repudiated by the achuowlodgeo (r).

4 252, Adopti not r ised—The Mahomedan law
tloes not recognize adoption as a mode of filiation (o).

Evon a Hindu coverted to Mahomedanism canaot adopt (p).

@) Habgnr Rahman v. Altaf Als (1021) 48T, A. | () Oomda Bebee v. Syud Shah Jonab (1806) 5

o it Az W. R, 132
iy llt}/vm i1y 8 ol 48, 01 A O Imambaidi v, Mutaaidi (1018) 45 1. & 73,
gkt awsein Mnho»wd Vi (b s, 4 Cal, 679, 8, 400, 47 1
0 Cal. 663, (m) Ashrufood wlah nyd« lloucm (ww)
() Rloxyih itudayat v, tas Jan (1444) 3 31 A, “Allahdad v.
5, 18, e v, Nadulowssa (1510} atharmpinad Tians (roaoy 50 A1t 9o, 315,
UM AL by ,)'g'::; b Al ““g‘f,\"',",‘,'z’" (W) Mabbibur Rahman v. Altof AL (1921) 48 T.A.
Hhajoorowiana ¥ Jewshan ""’";‘ el 1 @ Mh};uﬁ;d“ mhdad[v.ntl‘ hanmad Is pank
2l T 00, 5 T A 0L ok xh'lmlula (R it s e e

1239 Cal.

.ll«hmmmul .\ K
18, 391

abr Redan % muf i (L2
[\

b 1 B Muchl:lmtv l«m It (L011) 85 Bon.
A1, 601 | 264,10
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CHAPTER XV.
GUARDIANSHIP OF PERSON AND PROPERTY.

253. Age of majority —In this Chapter, “minor” means a
person who shall not have completed the age of eighteen years.
See Indan Majority Act T\ of 1875, . 3, 1.« t/e Chuardians and Wards Act VILL

of 1890, 5. 4, cl. (1).

Age of magjority according to Mussalman law.—According to tho Isiamic law, tho
minonty of a male or fomalo termina‘es when ho or she attains puberty. Among the
Hanafis and the Shihs, puberty is prosumad on the completion of the fifteenth year.
Under the )] law, overy upon puberty may enter into loga}
transactions of overy kind affc ting his or her property or bis or her status, e.g., merriago
and divoreo {Amir Ali, Vol. TL, 3rd od., pp. 581, 581 |

254. Power of Courtto make order as to guardianship—
‘When the Court is satisfied that it is for the welfare of a
minor that an order should be made (1) appointing a guard-
jan of his person or property, or both, or (2) declaring a
person to be such guardian, the Court may make an order
accordingly.

Guardian and Wards Act, &. 7.

255. Matters to be considered by Court in appointing
guardian.—(7) In appointing or declaring the guardian of a
minor, the Court should, subject to the provisions of this
section, be guided by what, consistently with the law to which
the minor s su%'ect, appear in the circumstances to be for
the welfare of the minor.

(2) In considering what will be for the welfare of the
minor, the Court should have regard to the age and sex of
the minor, the character and capacity of the proposed guardian
and his nearness of kin to the minor, the wisies, if any, of
a deceased parent, and any existing or previous relations of
the proposed guardian with the minor or his property.

(3) If the minor is old enough to form an intelligent
preference, the Court may consider that preference.

Guardians and Wards Act,s. 17. The italicized words show that if a minor, of whose
person or property or both a guardian is to be appointed or declared by the Court,is a
Mahomedan, the Court is to have regard to the rules of Mahomedan law subject, however,

Ss.
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to the provusions of suh-sections (2) and (3). We now proceed to enumerate the rules of
Mahomedan law rcleting to (1) tho guardianship of the person of a minor, and (2) the
guardianship of his proporty.

Guardians of the Person of a Minor.

256. Right of mother to custody of infant children.—The
mother is entitled to the custody (hizanat) of her male child
until he has completed the age of seven years, and of her
female child until she has attained puberty, and the =i, ht
is not lost though she may have been divorced by
husband (g).

Hed,, 138 ; Baillie, 435.

Tho mother is not entatled to the custody of hor infant child if she is wicked or un-
worthy of trust, as where she 18 a professional singer or mourner or where sho has
committed o theft : Baillie, 435. Sco also s. 258.

Shiah lme.—Sections 256 to 260 contain the rules of the Sunni law as to tho gnardian-
ship of the person of a minor. Thero 1w a substantial differonce in this respoct betweon
the Sunni and tho Shiah law.  Under tho Shiah law, the mother is entitled to the custody
of her male child during the whole timo of suckhing (that is, two years), and of her
femalo cnld until she has completed the ago of seven yoars. But if tho mother dies
beforo the children attain tho aforosaid age, tho father becomes entitled to their
custody (r). After the child attams the aforesaid age, the father has the right to the
custody of the chuild (s). But if tho father bo then dead, orif he dios thereafter while
the children are still minors, the custody belongs to the mother.  On the death of both
parents, tho father’s father 1s ontitled to tho custody of the child. 1t 18 doubtful tq
whom the custody belongs in the absonce of the father's father : Baille, Part 11, 95.

257. Right of female relatives in default of mother.—
Failing the mother, the right of custody of a boy under the age
of seven years, and of a girl who has not attained pubarty;
devolves upon the following female relatives in the order
enumerated below :—

(1) mother’s mother, how high soever ;.,
(2) father’s mother, how high soever;
(3) full sister ;

(4) uterine sister ;

(3) [consanguine sister];

@ lhlllhb 035 "i‘lbl“ v, 1 frg (191'.2: ) Sdzt-llta:ﬂiul v. Saadat (1914) 36 All. 460,
¥ Hiababei (19088 Do, B e B I () Zardli'v. Mahomed (1887) 14 Cal. 615,
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(6) full sister’s daughter ;

(7) uterine sister’s daughter ;

(8) [consanguine sister’s daughter] ;

(9) maternal aunts, in like order as sisters ; and

(10) paternal aunts, also in Jike order as sisters.

Hod., 138 ; Bahe, 435-436 Neither the consanguine ster (No. 5) nor her daughter
(No. 8) is oxprossly moationed erther in the Hedaya or the Fatawa Ahmigiti s 1t almost
seoma s if tho omission is accidental, for gufernar wunts are expressly mentioned.

258. Females when disqualified for custody.— A female
(including a mother) otherwise entitled to the custody of a child
loses the right of custody—

(1) if she marries a person not related to the child
within the prohibited degrees (ss. 201-202): but
the right revives on dissolution of the marriage
by death or divorce ;

(2

if she is ““ wicked,” as where she is prostitute (¢);
or is a professional singer, or has committed theft or
other criminal offence, or if she is otherwise ‘‘ un-
worthy to be trusted.”

Ted., 138139 ; Buillie, 435-436; Fuseehun v. Kajo (1884) 10 Cul. 15; Bhoocha v.
Elahi Buz (1885) 11 Cal. 574.

The ronson of the rule in cl. (1) 18 that if & woman marrics & man not closely related
to tho child, the child may not ho treated kindly. It is otherwise, howover, where the
mother, for instence, marries her child’s paternal uncle or the maternal grandmother
marrios the patornal grandfather, because theso men, being as parents, 1t is 1o bo expoct-
ed that they will treat the child kindly [ Hed., 138 ).

A postasy.—Apostasy is statod in tho Fatawa Alumgin as a ground of disqualifiention.
Tho reason given is that a woman who relinquishes the Moslem faith would bo kept in
prison till sho roturned to the Mahomedan faith [ Beillic, 435). But this reason cannot
apply in British India ; henco it would seem npostasy 18 no disqualification in British
India [ Bullio, 435, £. n. (3) . Soo also Act 21 of 1850, and tho notos of s. 208.

259. Right of father and of male paternal relatives—In default
of all the female relatives mentioned above, the right of
custody passes to the following persons in the order enumerated
below :-—

(1) the father;
(2) father’s father, how high soever ;

(t) Abasi v. Dunne (1878) 1 All 508,

Ss.
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(8) full brother ;
(4) consanguine brother ;
(5) full brother’s son ;
(6) consanguine brother’s son ;
(7) full paternal uncle ;
(8) consanguine paternal uncle ;
(9) full paternal uncle’s son ;
(10) consanguine paternal uncle’s son ;

provided that no male is entitled to the custody of an
unmarried girl, unless he stands within the prohibited
degrees of relationship to her (ss. 201-202).

If there be none of these, it is for the Court to appoint
a guardian,

Hod., 138, 139 ; Bullie, 437. Tt follows from the proviso to the section that though
by may bogiven in tho custody of his paternal unele’s son, a girl should not bo entrusted
Lo hum, for ho is not within the prohibited degree | Baillic, 437 J.

Tho father beng the natural guardian, an order of the Court appointing him guardian
of i minor son 18 without jurisdiction ().

259A. Custody of married minor.—The mother of a girl
who is married, but has not attained puberty, is entitled to the
custody of the girl as against the husband of the girl (v).

Seo Gunrdians and Wards Act, 1890, s, 19, which is to be read with s, 17 of that
Aot See s, 2565 above,

260. Custody of boy over seven and of girl who has attained
puberty.—The father is entitled to the custody of a boy when
he has completed the age of seven years, and of a girl when she
has attained puberty. Failing the father, the right of custody
devolves upon the paternal relatives in the order and subject
to the proviso mentioned in s. 259.

Hed., 1205 Bullic, 438 Idu v. Amiran (1886) 8 All 322,

According to the Mussalman Jaw, the father’s right of custody ceases on the boy or
qul’s attamng the age of puberty, that is on tho completion of the fifteenth yoar [~eo

notes to s, But 1t has been held that though under the Mahomedan law the father
11 not entatled to the eustody of the person of hus son after he has cowmpleted his fifteenth

u) Ulfat Bub . Bafans (1927) 49 All, 773, 6495 Korban v. King Ewm; 1004) 32
w 2 1 ¢ 108, 2’27) A A 581, ” Cal. 444, o Fwperor (1904)
(9 Nur Kader \. Zulekha thbs (1885) 11 Cal.
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year, tho effect of tho Indian Majority Act, 1875, by which minonty is continned until
completion of the oyghtoenth year, 1 to extend tho right of the father to the custody of
the boy’s person until compiction of the exghteenth year ().

261. Custody of illegitimate children.---The custody of
illegitimate children belongs to the mother and her relations.
[Macnaghten, 298.]

.

Guardians of the Property of a Minor.

262. Legal guardians of property -—The following persons
are entitled in the order mentioned below to be guardians of
the property of a minor :=-

(1) the father;
(2) the executor appointed by the father’s will ;
(3) the father's father ;

(4) the exccutor appointed by the will of the father’s
father.

Buillie, 689; Maonaghten, 62, 304. The four guardians mentioned 1 iy section
are heremafter called legal gnardians. 16 will bo seen from what has beon stated above
that the only relations who are entitled to be the lgal guardians of the property of o
mnor are (1) the father, and (2) the father’s father. No other refution is entitled u:{
the gunrdianship of the property of o munor as of right. not even the mother, brother o
uncle.  But the father or the paternal grandfather of the minor may appoint any one of
these s his executrix or exceutor, in which case they ¥ecome legal guardians and have
all the powers of o legal gnardians as defined m ss. 263 and 267, The Court also may
appont any ono of them as guardian of the property of a minor, in which case they havo
all tho powers of a guardian appointed by the Court an stated in s. 264 and 267A.

Note that the only persons who may appoint a guardian of the property of a minor
by will are hus father and his father’s father.  Even the mother has no power to appoint
by will & guarchan of the property of her minor children. A mother’s exceutor is nof @
Iegal guardium, nor is & brother's oxceutor, nor ap unele’s executor. In fact 1o executor,
exeept tho fathers executor or the father’s father’s exceator, can be a legal guardian of
the property of a minor: Macnaghten, 304, As to the powers of u legal guardian, sco
88, 203 and 267.

262A. Guardian of property appointed by Court.—In
default of the legal guardians mentioned in s. 262, the duty

of appointing a guardian for the protection and preservation -

of the minor’s property devolves on the Court. The a{;point-
ment of guardians of property is now governed by the pro-
visions of the Guardians and Wards Act, 1890.

(w) Moladeen 1brahem v. Mahomed Irakum (1018) 39 Mad. 608, 613, 33 L.C. 804.

Ss.
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Ss. Baillic, 689 ; Imambandi v. Mutsaddi (1918) 45 1. A. 73, 84, 45 Cal. 878, 893, 47
262A.264 T. (' 513 ; Guardinns and Wards Act, 1890, s, 17.

"The Court should, 1n appointing a guardian of the property of a mnor, be guided by
what appears in tho circumstances to be for the welfare of tho nunor. Thus in one case
the mother of & mmor was apponted guardian of the property in preference to the
paternal uncle (r). The fact that the mother is a_purddnashin Indy 18 no_objection to
her appointment as guardian of her son’s property (y)-

262B. De facto guardian.—A de facto guardian is a person
who has charge of the person or property of a minor without
being his lawful guardian, that is, without being a legal guard-
ian as defined in 8. 262 or a guardian appointed by the Court
as stated in s. 262A (2).

The expression * de fueto guardion 15 used m contradistmetion to **de jure
jguardin.” A to the powers of a de fucta gunrdian, sec. ss. 265 and 2678 helow.

263. Alienation of immovable property by legal gnardian.—
A legal quardian of the property of a minor [s. 262] has no power
to sell the immovable property of the minor except in the
following cases, namely, (1) where he can obtain double its
value : (2) where the minor has no other property and the sale
absolutely necessary for his maintenance ; (3) where there are
debts of the deceased, and no other means of paying them ;
(4) where there are leuacles to be paid, and no other means of
paying them ; (5) where the expenses exceed the income of the
property ; (6) where the property is falling to decay; and
(7) when the property has been usurped, and the guardian has
reason to fear that there is no chance of fair restitution.

Buillie, 687-688 ; Macnnghten. p. 64, 5. 14, pp. 305, 3065 Imambands v. Mutsuddi
(1918) 45 1. A 78,91 . Zwbar v. Huraje (1806) 20 Bom. 116, 121 5 Kalt Dutt v. Abdul Al
(1888) 16 Cal. 627, 16 1. A. 965 Thottols v. Kunhammed (1910) 34 Mad. 527, 8 1. C. 1093,

"Fhe prolibition against alienation referred to in this section applies to {mmov
able property to which the minor has an undisputed title. Tt does not apply where the
mmor’s title to the property 15 disputed.  Thus where tho father of & minor sold a portion
of the immaovable property snherited by the minor from his mother the tstle to which
was in dispute, and the sale was made pursuant to o compromse which put an end to
pending litigation, the sale was held to bo binding on the minor as heing one for the minor’s
benefit(a). As to the power of a legal guardian to dispose of morable property be-
longing to his ward, see s. 267 below.

264. Alienation of immovable property by guardian appoint-
ed by Court—A person who is appomted guardian of the
property of a minor under the Guardians and Wards Act,

() Alon-wdlah v. Abadi (1906) 29 All. 10, @ Immhum ' Mullmiﬂl(lﬂls' 451.A.73 02,
) Jaucants v, Gagadhar (1911) 38 Cal. 783, 785, | (q) Kz D",;', ebanr 10 (1686) 13 . A. 90, 16
10 1. €., 334,
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1890 [5. 262A] has no power, without the previous permission of
the Court, to mortgage or charge, or transfer by sale, gift, ex-
change, or otherwise, any part of the immovable property of his
ward, or to lease any part of the property for a term exceeding
five years, or for any term extending more than one year heyond
the date on which the ward will cease to be a minor.
disposal of immovable property by a guardian in contravention
of the foregoing provisions is voidable at the instance of the

- minor or any other person affected thereby (b) [(tuardians and
Wards Act, 1890, ss. 29, 30].

As to the disposal of movable property by a guardan sppointed by the Court,
sce 8. 267 A below.

265. Alienation of immovable property by de facto
guardian—A de facto yuardian [s. 262B] has no power to
transfer to another any right or interest in the immovable pro-
perty of the minor which the transferee can enforce against the
minor ; nor can such transferee, if let into possession of the pro-
perty under such unauthorized transfer, resist an action in eject-
ment on behalf of the minor as a trespasser (c).

[(a) A dics loaving a widow and a minor son. The widow sclls to 5 the sharo of
herself and of her minor son 1n an immovable property inherited by them from 1. The
sale is not binding on the minor : Imamband. v. Mutsadd: (1918) 45 1. A. 73, 45 Cal,
878, 47 L. C. 513 ; Mukammad Shafi v. Mst. Kalsum Bi (1923) 4 Lah, 467, 79 1. (. 260,
('24) A. L. 200,

(b) A mortgages his immovable property to B. 4 dies leaving 4 grandsons one of
whom i o minor. By his will, 4 bequeaths the mortgaged property to hiu 4 grandsona f
equal shares subject to the payment of the mortgage debt. The three major grandsons on
their own behalf, and one of them purporting to act alko as guardian of the mmor, sell the
properdy including the minor's share to B in consideration of tho discharge by B of the
mortgage debt, and put B in possession as purch On attaining majority, tho minor
sucs B to redeem the mortgage to tho extent of one-fourth of tho property, that being
his share. The sale is not binding on the minor, and he is entitled to redeom his share
of tho property : Matu Din v. Akmad Al (1912) 34 All. 213,39 1. A. 49, 13 1.C. 976.]

Where a person, who is neither a legal guardian (s. 262) nor a guardian appointed
by tho Court (s. 262 A), assumes to deal with the property of a nunor as though he wasa
guardian, he is called a de facto guardian. Thus a mother, or brother, or sistor, or uncle
is not a legal guardian of the minor's property, and if he or she transfers the minor’s
immovable property, the transfer, being ono made by a de faclo guardian, is not binding

on him, even though it may have been made to discharge the debts of the mmor's .

(b) Solema Bwi v. Hofez Muhammad (1927) G 1C. 365, ('28) A.L. 113, [suit to st aside
. 687, 104 1.C. 833, ('27) A.C. 830, allenatlon by mother Is governed by art,

(¢) Imambandiv. Mutsadd; (1918) 45 1 A, 73, 45 44 of tho Limitation Act, 1008). Secoalso
Cal. 878, 47 1.C. 513; Mata Din v. Akmad Moul ved V. il Karon

3 (', 513; Abw Mahom . Amial
Al (1912) 30 T'A 49, 84 AlL 213,18 1C. 1888) 15 1. A. 220 [malc by mother—
976; Khusha v. Fanz (1928) 9 Lah, 33,103 i of time—acqulcscence}

Ss.
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father (d). 1t was 8o held by their Lordships of the Privy Councilin Imambandi
v. Mutsaddu (). Prior to that decision there was a conflict of opinion among tho different
High Courts as to the legal effect of such a transaction, 1t being held in some cases that
1t was absolutely void, and in others that it was valid if 16 was for tho benefit of the
mumor.  But it has been held that of w de facto guardian, e g., o mother, mortgages her
son’s property, and the mortgage 1s set aside in a sutt by the son, then if the minor’s estate
was benofitod by the loan, the Court may under s. 41 of the Specific Relief Act, 1877,
direet the minor to refund the amount by which the minor's estate was benefited (f) «

Tho principle of the Privy Council deciston referred to above has been extended to
casoy of agrecments by ade facto guardian to rofer to arbitration dwputes relating to
sminovablo property  belongig to a minor, and such agreements have been held to be
void (g). Aw tothe powerof w de facto guardn to dispose of movablo property
belonging to a mimor in his charge, see . 2678 below.

266. Agreement by guardian for purchase of immovable
property for his ward—Neither the guardian of a minor
nor the manager of his estate is competent to bind the minor
or his estate by a contract for the purchase of immovable
property.

[, tho manager of the estate of a minor, B, agrees to purchase certain immovable
property on B's behalf from €. Tho agreement is coid, and neither B nor ¢/ can sue for

e of the contract : Mer Saiwarjan v. Fakhruddip (1912) 39 Cal. 232,
Note that an ageeement for purchase 18 not binding on the

mimor i any case.]

267. Power of legal guardian to dispose of movable
property.—A legal guardian of the property of a minor |s. 262]
has power to sell or pledge the goods and chattels of the
minor for the minor’s imperative necessities, such as food,
clothing or nursing ().

Power to contonue bustness.—Where the father was o partner in a firm at tho dato of
his death, the mother 15 not entitled to enter into a fresh partnership, on bebalf of her
minor children, with tho surviving partners to continue the business. 1 she docs so, the
minor’s share m the nssots of the firm 15 not lble for losses mncurred after the
father's death.  The minor hotrs are entitled to their share of the assets of tho firm at
the time of thorr father's death as well as to their share of the nett profits made since
therr father's death (3).

267A. Power of guardian appointed by Court to dispose

of movable property—A guardian of the property of a minor
fzomted by the Court [s. 262A] is bound to deal with mov-

e property belonyng to the minor as carefully as a man of

@ (1012) -I!) TA. 49, 34 Al 218, 13 I " 976, (2] Mmud:}: v, K5 Ahmed (1920) 47 Cal

) nmbands - Madondd (1918) 45 1. A, 7
((;; :::::)':h:x\ 73, 45 Cal. 878, 47 1., 518, | () Iembands v, Mfutsa ”‘ie“‘) L
30, 94

Mahbub Ilahi (1026) 7 Lah. 1) A. Khorasany v. C. Acha lm 6 Ra
LT B (20 A 700 O A e, . Gagt e (5 &4
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ordinary prudence would deal with it if it were his own
[Guardians and Wards Act, 1890, s. 27]. ¢

267B. Power of de facto guardian to dispose of movable
property.—A de facto guardian [s. 262 B] has the same power
to sell and pledge the goods and chattels of a minor in his charge
as a legal guardian of his property (j).

Guardians and Wards Act.

268. Applicability of the Guardians and Wards Act,
1890 —All applications for the appointment or declaration of
a guardian of the person or property or both of a Mahomedan
minor must now be made under the Guardians and Wards Act,
1890, and the duties, rights, and liabilities of guardians
appointed or declared under that Act, are governed by the
provisions of that Act.

(j) (1918) ¢5 L. A. 78, 86-87, 45 Cal. 878, 895-800, 47 1. C. 513, supru.

Ss.
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CHAPTER XVI.
MAINTENANCE.

269. Maintenance of children and grandchildren—(7) A
father is bound to maintain his minor sons. Tle is also
bound to maintain his daughters until they are married. But
he is not bound to maintain his adult sons unless they are
disabled by infirmity or discase. 'The mere fact that the child-
ren are in the custody of their mother during their infancy
(s. 256) does not relieve the father from the obligation of
maintaining them (). But the father is not hound to maintain
any of his children, if they have property of their own.

(2) [If the father is poor, and incapable of earning anything
by his own labour, the mother, if she is rich, is bound to main-
tain her children in like circumstances as the father.

(3) Tf the father is poor and infirm, and the mother is
poor, the duty to maintain the children lies on the grandfather,
provided the grandfather is rich.

Hed., 1485 Buille, 459-462. A daughter when married passes to her husband's
famly, and there w no abligation on the members of hor natural family to mumtain her
after her marriage, not even if she 1 divorced (1),

270. Maintenance of parents—(7) Children in easy
circumstances are bound to maintain their poor parents,
although the latter may be able to carn something for them-
selves.

(2) A son, though in straitened circumstances, is bound to
maintain his mother, if the mother, though not infirm, is poor.
(3) A son who, though poor, is earning something, is
bound to support his poor father who is earning nothing.
Buillie, 465, 4662 Hed., 148,
_270A. Maintenance of grandparents.—A person is bound to
maintain his paternal and maternal grandfathers and grand-
mothers if they are poor, but not otherwise, to the same extent

as he is bound to maintain his poor father.
Builhe

@ P e T £ | nh
. v. Ha; 191 iv. nhacha 31 L,
37 Bom. T 15 1 6. 60 (o Cteb Momon | @ PTG Vg unhacha (1012) 36 Mad. 385,
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271. Maintenance of other relations—Persons who are
not themselves poor are bound to maintain their poor relations
within the prohibited degrees in proportion to the share which
they would inherit from them on their death.

Baillie, 467.

272. Statutory obligation of father to maintain his children—
If the father neglects or refuses to maintain his legitimate
or illegitimate children who are unable to maintain themselves,
he may be compelled, under the provisions of the Code of
' Criminal Procedure, 1908, to make a monthly allowance not
exceeding fifty rupees for their inaintenance.

See Criminal Procedure Code, 5. 488. 1f tho children arc illegitimate, the refusal
of the mother to surrondor thom to the father is no ground for refusing maintenance (m)s

273. Maintenance of wives—See ss. 213 to 215 above.

(m) Kariyadan v, Kayat Beeran (1803) 19 Mad, 401,

Ss.
21.273
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The references throughout are to pages.

Acts (Regulation)—
Admmistrator General's Act (3 of 1913),
27.

® Ajmer-Merwara Regulation (3 of 1877),
6.

Bengal Act (12 of 1887), 4.

Bombay Regulation (4 of 1827), 5.
Bombay Regulation (8 of 1827), 26.
Burmah Laws Act (13 of 1898), 7.
Central Provinces Laws Act (20 of 1873),

Charitable Endowmonts Act (6 of 1800),
156.

Civil Proceduro Code (5 of 1908), 156.
Contract Act (9 of 1872), 4.
Cutohi Memons Act (46 of 1020), 9.

Indian Succession Act (39 of 1925), 15,
16, 26, 27,

exocutors, powers of, 106.
probato not necessnry, 105.
Madras Civil Courts Act (3 of 1873), 5.

Mussalman Wakf Validating Act (6 of
1913), 146.

N. W. Frontior Regulation (7 of 1001), 6.
Official Trustees Act (2 of 1913), 166
Oudh Laws Act (18 of 1876), 7, 158.

Probate and Administration Act (5 of
1881), 15.

Punjab Laws Act (4 of 1872), 6, 158.
Relygious Endowments Act (20 of 1863),
156.

Succession Certificate Act (7 of 1889), 26.

Usury Laws Ropeal Act (28 of 1855), 4.
Abu Hanifa,

founder of Hanafi school, 13.
Abu Yusuf,

disciple of Abu Hanifa, 14.
Acknowledged kinsman,

when inherita, 75.
Acknowledgment,

by logitimation, 199,

conditions of valid, 206.

effect of valid, 208.

Administration suit,
by an heir, 17,

Administrator,
vosting of estate in, 16.
swits agumst, 21.

Adoptiou,
not recognised 1 Mahomedan Law, 210,

Agreement.
enabling wife to loave busband, 186.
for future soparation, invalid, 201.
talak by, 198.

Allenation of share,
by heir, before distribution of estato,
17-20.
Apostasy,
and dissolution of marriage, 201.
and guardianship for marringe, 183.
and guardianship of person, 213.
and mhoritance, 32.

Aunt,
paternnl, is D.K. of 4th class, 53.
matornal, is D.K. of 4th class, 53.

Bastard,
right of, to 1herit, 75.

Bequest,
alternative, 104.
for prous purposes, 103, 132.
to heirs, 100.
to hoirs and strangers, 103.
to unborn persons, 104.
rovocation of, 104.
of remainder, 102.
in excess of one-third, 102.
consont of insolvent heir, 101.
See Logacy.

Birthright,
not recognised in Mahomedan lnw, 28.
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Borahs,
of Guzerat, law governing, 9.
of Bombay, arc Stuahs, 10,

Brother,
consanguine, 1 u rosiduary, $0A.
" son of, 18 a residuary, 40A.
" dnughter of, iy D.K. of

3rd olass, 52,
full, 1« a resuluary, 404,
full, won of, 15 a rosiduary, 40A.
daughter of, 15 dtant kindred of third

class, 52.

utorme, is n sharer, 344,

uterine, children of, are D.K., 62.
Conjugal rights,

dofencos in suit for restitution of, 186,

right to sue for restitution of, 185.
Conversion to Mahomedanism,

offect of, on rights of heritance, 8.

on marital rights, 8.
Converts,

well known sects of, 8, 9.
Costs,

of wifo, 1n n st for divaree, 205.
Creditor,

wuit by, ngnmst estate, 21,
Custom,

of prostitution, not recogmsed, 6.

of succession, when enforced, 5
Cutchi Memons,

succession among, governed by Hindu
law, 8.

testamentary power of, 9.
of Bombay, are Sunnis, 11.
Cutehr Memons Act, 9.
Cypres,
doctune of, 138,
Daughter.
when a sharer, 34A.
when a resuduary, 408,
children of, are distant kindred of fiest

clnss, B2,
Death-illness,
acknowledgment of debt in, 108,
gt made n, 107
what is, 107.

INDEX.

Debt,
effoct of acknowledgment, of during
death-illness, 108,
liability of heirs for, 20.
payment of, by hoirs, 25.
rocovery of, duo to deceased, 25
Distant kindred,
defined, 51.
four classes of, 52.
See [nheritance.
Divorce
different kinds of, 195.
Khula, 200,
mubarat, 200.
talak, 195.196.
effect of, on the married parties, 203-204.
1n case of marriages i England, 199.
ground for, apostasy, 201.
ion 1 caso of di
truct for, 201,
wife’s smt for divoree, for, 201,
wife, stipulation by, for divorce, 201.
Dower,
amount of, 188,
“ deferred,” 189,
defined, 187.
father of minor son, liabihty of, 190.
15 merely a debt, 190,
lmitntion, period of, for recovoring,

» con-

payable before legacien as a debt, 190.
™ prompt,” 189,
« proper,” 189.
relinquishment of, 190.
widow 's right to rotain possession of hus-
band’s property, 100, 101.
Eldest son,
rights of, under Shiah law, 98.
Endowments,
law relating to administration of, 156.
Equity and good conscience,
rules of, 2, 14.
Escheat to the crown,
under Sunni law, 76.
under Nhiah law, 08.
Estate (of a Mahomedan),
debts due to, how recoverable, 25.
devolution of, 15, 16.
distribution of, 15.
relating to

of, 27.
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Estate (of a Mahomedan)—contd.
how administered, 15.
vui'rgng of, in exocutor or administrator,

Executor,
logal guardian of minor’s property, 215.
non-Mahomedan can be, 106.
Spowers of, 106.
vosting of estato in, 16.
False,
grand father defined, 34.

grandfather is a dwstant kindred
second class, 52.

grandmother defined, 34.
”» is a distant kindred of
second class, 52.
Father,
as a sharer, 34A.
a6 a residuary, 404, 43.

may inherit both as sharer and residu-
ary, 47-51.

Father’s father,
See True.
Father's mother,
is a sharer, 34-A.
Fosterage,
is 2 1grounv.l for prohibiting marringe,

of

Funeral expenses,

payment of, is first charzo upon tho
estate, 15.

Gift (Hiba),
accertance of, 113.
defined, 109.

Lelivery, how effected in case of -
actionable claims, 117.
bailees, 118.
immoveable property, 115.
incorporeal property, 117.
minor children, 117.
minors generally, 118.
constituted, 113.

kinds of —
areeat, 129.
death-bed, 107, 108.
gift depending on contingency, 122.
gift in futuro, 121.
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Gift Hiba—(contd.)
kinds of —contd.
gift to two donecs, 121.
gift with a condition, 122.
gift over, 124.
hiba-bil-iwaz, 126-128.
haba-ba-shart-ul-iwaz, 128.
gift of wmushaa, 119,
sadakah, 129.
lifo-estatos, 122, 123.

Marumakkatayam law, offect of, on
donoes of, 130.

rovouation of, 124, 125.

‘possession, 113,116, 117.

registration, 113.

ml{nquinlunent of ownership by donor,

se1zo in, 113.
subject-matter of, 109-111.
trust, gift through the mediam of, 114.
to whom can be made, 109.
who can make a, 109.
wiiting, whethor nocossary for a, 112.
Girasias,
law relating to, 9.
Grandfather,
See Falso ; also True.
Grandmother,
See False ; also Truo.
Guardians for marriage,
apostasy of, 183.
persons entatled to be, 183,
Guardians of person and property.
ago of minority, 211.
agreement for purchase on behalf of
wmnor, 218.
alionation of ummovable property by
guardian appointed by Court, 216.
1 i bl

of by
de facto guardian, 217.

appointment of, by Court, 197, 201, 203,
215,

de facto guardian, 216.

Guardian and Wards Act, how far
applies, 211-214, 219.

illegitimate children, custody of, 215.

married minor, custody of, 214.

of person, 212-215,
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Guardians of persons and property
—contd.
of property—
legal, 216.
appointed by Court, 215.
de facto, 208.
sale of lmmovahle property by legal
guars 16.
powers of—
legnhguardlam of property, 215, 216,
217,

dians of prop: by
the Court, 215, 216.
de facto guardians, 216, 217.
Halai Memons,
law govorning
of Bombay, are 'iunmﬂ. 1.
Hanafi law,
general rule of mturpretutlon of, 14.
of inheritance, 33-7
Heirs,
alienation by, for payment of debts, 25,
bequest to, how far valid, 100-102.
linbility of, for debts, 20.
g‘?t of, to alienato share before distri-
ution, 17
right of, to alicnate share for payment
of debts, 25.
suits against, 21-24.
tonanta-in-common, 17.
administration suit, 17.
List of holrs—8unni Law.
aunt, full pat., is D. K., 4th cL (s.
63), 68.

aunt, cons. pat,is D. K. 4th ol
(s.'63), 68.

aunt, ut. pat, is D. K., 4th ol. (s.
63), 68.

aunt, full mat., is D. K., 4th ol. (s.
63), 68.

aunt, cons. mat., is D. K., 4th cl. (s.
63), 88.

aunt, ut, mat., is D. K., 4thcl. (s.
84), 69.

sunt, ohildren and grandchildren of,

are D. K., 4th cl. (s. 85), 70.

brother (full) is a res., 40A.

brother's (full) son is & res., 40A.

brother’s (full) son’s son is a res., 40A.

‘brother's (full) daughter is D. K.,
3rd cl. (s. 61), 62.

Helrs—contd.

List of helra—8unnl Law—conid.

brother’s (full) son’s daughter is D.
K., 3rd cl. (s. 61), 62.

bro&her’n l&lull) daughter’s children

3rd cl. (s. 61), 62.

bzoblwr (com) is a res.,

brother’s (cons.) son u a m, 40A.

brother’s (cons.) son’s son is & re%.,
40A.

brother’s (cons.) daughter is D. K.,
3rd 8. 61), 62.

brother’s (cons.) son’s daughter is
D. K., 3rd cl. (s. 61), 62.

brother’s (cons.) daughter'’s chld-
ren are D.K., 3rd cl. (s. 61), 63.

daughter as a sharer, 34A.

duughter as a res., 40A.

daughter’s children and grand-children

re D. K., 1st cl. (a. 57), 65.

father as a sharer, 34A.

father as a res., 40A., 43.

futher as both sharer and res., 43, 46.

father's father as a sharer, 34A.

father’s futher as a res., 40A.

Iu';l:r‘u father as both sharer and res.,

father’s mother is a sharer, 34A.

father's brother—see below Uncle.

father’s sister—see above Aunt.

husband is a sharer, 34A.

mother is a sharer, 34A.

mother’s father ia D. K., 2nd ol., 60.

mother’s mother is a sharer, 34A.

sister as a sharer, 34A. .

sister as res., 40A.

son is a ros., 40A.

son’s son is a res., 40A.

son’s daughter as a sharer, 34A.

son’s daughter as res., 40A.

son’s son’s son as res,, 40A.

son’s son’s daughter as a sharer, 34A.

son’s son’s daughter as a res., 40A.

son’s daughter’s ohildren are D. XK.
of 1st cl. (s. 57), 55.

uncle (full Pat.) is res., 40A.

uncle (cons. pat.) is res. 40A.

uncle’s (full pat.) son as res., 40A.

uncle’s (cons. pat.) son as res., 40A.
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Helrs—contd. Husbanad,
List of helrs—Sunnl Law—conid. is & sharer, 34A.
uncle’s (full pat.) daughter as D. K., See also Return, doctrine of.
4th ol. (a. 65), 70. 1ddat,

uncle’s (cons. pat.) daughter as D.

K., 4th cl. (s. 65), 70.
uncle (ut. pat.)is D. K.,

(s. 64), 69,

uncles (ut. pat.) ch:ldmn are D. K.,

4th cl. (s. 66), 7

uncle (full mat.) 1) K., 4th cl. (s. 64),
68.

uncle (cons. mat.) D. K., 4th cl. (s
64), 69.

uncle (ut. mat.) D. K., 4th cl.
69.

uncle’s (full mat.) children are D K.,

4th ol (s. 66), 71

unclo's (cons. mat.) childron are D. K.,

4th ol. (s. 65), 7

uncle’s (ut. mat.) children are D. K.,

4th cl. (s. 65), 71

wife is a sharer, 34A.

List of heire—8hiah Law.

aunt (ss. 80-90), 91-94.

« aunt's children (s. 91), 94.
brothors (ss. 84-86), 86-87, (s.96), 97.
brother’s descendants (ss. 87-88, 88-01
daughter, 83-85 (s. 83), 97-98 (s. 97).
daughter’s children (s. 83), 84.
father (s. 83), 83.
grandparonts (ss. 85-88), 86-91.
husband (s. 79), 80, (s. 94), 96.
mother (s. 83), 83, (s. 95), 96.
sister, 86-87 (us. 84-88), 97-98 (s. V7).
sister’s descendants, 88-90 (ss. 87-88).
son (s. 83), B4, (s. 98), 98.
son’s descendants, 84 (s. 83).
uncle (ss. 89-90), 91-04.
uncle’s children (s. 91), 94-95.

wife, 80 (s. 79), 96 (s. 94), 98 (s. 99).
100).

illegitimate children, 98 (s.

Hiba,

See Qift.
Hiba-ba-shart-ul-iwaz,

defined 128.
Hiba-bil-iwaz

defined, 1286.
Homicide,

as a bar to succession, 32.

of the 4th cl.

(s.64),

marriage during, void, 178.
Nlegitimate child,

right of, to inherit, 98.
Imam Muhammad,

disciple of Abu Hanifa, 14.
Increase,

doctrine of, in Sunni law, 39.

doctrine of, not rocognisod by Shinh
law, 97.

Inheritance,

general rules of, 28-32.

birth-right, 28.

homicide, effect, of on, 32.

kinds of estato :- -
jont family, 32.
life estate, 29.
spes successionss, 29.
vested remaindor, 29.
roprosentation, principle of, 28.

Hanafl law of,

distant kindred, 4 classes of, 52.

Class I : (descendants of deceased)

1l of sharos, 55.
order of procedence, amongst, 55.

Class II - (descendants of deceased)
order of succession, 60.

Class 111 : (descendants of parents)
allotinent of shares, amongst, 63.
order of succossion, 62.
rules of exclusion, 61.

Cluss IV : (descendants of grand
parents)
order of succession, 67.
table of uncles and aunts, 74.
herrs, classes of, 33.
increase, doctrine of, 39.
acknowledged kinsman, 75.
bastard, 75.
crown, 75.
missing persons, 76.
step-children, 76.
successor by contract, 73.
universal legatee, 75.

sharers, who are, 34.

table of, 34A.

residuaries, defined, 41.
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Inheritance- contd.
Manaf law of—conld.
sf none, residue Feserts to sharers, 48,
tablo of, 40A.
Shiah law of,
hetrs, <lasses of, 77
heirs, of oirst class
rules of succession, 83,
hews, of second class -
brothers and sisters and their des-
cendants, 87.
grand parents, 86, 89,
rules of succession, 86
hairs, of thied class -
order ot suceession, 91,
uncles and sunts, 92,
other heirs,

5.
increane, doetrmo of, not recognised,
07
return, doctrine of, 9.
right of particular dividuals to
mhboerit : childless widow, 98,
cldent son, 98,
sllegitmate culd, 98,
Jactitation of marrage,
suit for, 187,
Joint family and joint family business,
how far recogmmsed
wmedans, 82,
Justice, equity and good conscience,
prneiple of, when to

amongst Maho-

applied, 11,

Khojas,
law relating to Suceession and Inhent.
anee amongst, 8.
jont Hmdu fanuly law,  whether

applicable to, 32.
Seet of, is Shiah, 11
Koran,
mterpretation of the,
Legacles,
abatoment of, 105.
lapse of, 105.
revocation of, 105
subject-matter of, need not he i exist-
ence at the time  of of
will, 104.
See Boguest.

exceution

INDEX.

Legatee, universal,
Tight, of, to inherit, 75.
Legitimacy,
by acknow ledgment, 206-210,
Ty adoption, 210,
presumption of, 203,206, 207.
Letters of administration,
expenses of, how horne, 15.
when necessary to obtutn, 26,
Life estate,
ftof, 122, 123,
how far recognised, 29, 120.

Limitation,—
st by heirs mganst co-heins, 17,
st for dower, 195.
suit for pre-omption, 171.
where wakf voud, 144.
where afienation  of
unanthorsed, 162,

Lubbais (of Coimbatore),
suceession among, 10,
Mahomedan,
meaning of, 8.
seets and sub-sects, 11,
Mahomedan Law,
admimstration ot
wenerally, 1.
m Bengal, U. P. and Assam, 4.
m Burmah, 7.
m Central Provineos, 7.
n Oudh, 7.
m Presudency Towns, 3.
in Pungab and N. W. Frontier, 6;
in Muffasal of Bombay, .
1w Muffasal of Madras, 5.
application, extent of, of, 1.
interprotation, of, 13.
of crimes, 1, 2.
of ovidenco, 1.
sources of, 13.
Maintenance,
g for future
[s. 237 Al
of childron and grandehildren, 220.
of purents and grandparents, 220,
of poor relations, 221.
of wife by husband, 185.
during iddat, 185.
order for, 185.

wahf property

, 201,

N
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Murriage,
batil (void), 178.

between persons of difforent sccts, 12,

176.
breach of promise of, 187.
contract, Who may, 174.
consent obtuined by force or fraud, 174.
defined, 174.
during iddat voud, 175,
ossentials of, 174.
fasid (invahd), 178,
fosterage, prohubition on ground of, 177.
guardions for, 183.
invalid, consequences of, 179,
juctitation of, suit for, 187,
Tunatics, of, 174, 185.
minors cannot contract, 182.
repudiation by, of, 184,
muta, 181.
polyandry not allowed, 176.
prosumption of, 180,

prohibition of, on account of -
affinity, 177.

. consanguinity, 177.
fostorage, 177.
registration of, 175.
proposal and acceptance, 174.
robigion, difforence of, 176.
Sunnis and Shiahs, between, 176.

sy, batwoen persons of it
12,1

valid, consequonces of, 179.
voi 1, conseyuences of, 179.
witnosses, 174, 175.

wives, number of, 176.

women who cannot be law!ully joined
togethor as wives, 178.

See also Agreement, Aposmy, Conjugal
tights, Divorce.
Marumakkatayam law,
effect of, on donoes of gift, 130.
Marz-ul-maut,
See Death-illnoss.
Minority,

ago of, according to Mussulman law, 253,
and guardi; ip of marriage, 183,

and guardianship oi person, 212, 215.
and guardisnship of property, 215, 218.
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Missing persons,
Tight of, to nhent, 76.
Molesalam Girasias (of Broach),
succossion among, governed by Hindu
law, 9.

Mosque,
right. of overy Mahomedan to enter a
publie, 154,
wakf of mushaa for n, mvahd, 136,

Motazalas,
a seet of Mahomodans, 11.

Mother,
in a sharcr, 34.A.
Mother’s mother.
ia a sharer, 34A.

Mushaa,
can form the subject of a wakf, 136.
dofined, 118.

Mutawali,
appointment of new, 148.
appointmont by arhitration, 148.
definition of, 147.
foundor may be first mutawali, 134, 148.
office of, not transferable inter rivos, 161.
offlco of, not attachable, 154,
powersof :—
to appaint succossor on doath, 151.
to grant leasos, 159.
to increase allowance of servants, 163.
to mortgnge or sell, 152.
remunoration of, 153,
romoval of, 153.
‘who may he, 148.

Pre-emption (right of),

buyer, whether should be s Mahomodan,

166.

death of pre-omptor, 170.

docree for pre-emption not transforable,
171.

devico for ovading, 172.

defined, 157.

distinetion between tho Sunniand Shish
law, of, 172.

cnactments rolating to, 168.

fomales, 161.

formalitics (nccossary) of, 167.

limitation, 171.
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Pre-emption (right of)—contd.
recognised amongst Hindus, 158.
right of, when arises, 161.

when may be oxercised, 164.

whon lost, 170.

d in Madras

not

157,
soct law, governing, 172.
shafees, among, 166.
suit for, 171

suit for, limitation for, 171.

transfer by purchaser after domands, 169.

vesting of property in pre-emptor, 171.

Probate,
oxponsos of, how borne, 15.
ostato vests without probate, 16.
when nocessary, 28
Prohibited degrees,
of affinity, 177.
of consanguinity, 177.
Prophet,
precepts of the, 13.
Puberty,
what is the age of, 174, 211
presumption re, 174,
Remainder Vested,
how far rocognised, 20.
Renunciation (of inheritance),
how far binding on heir, 20 |s. 43},
Representation, right of
not recognised in Mahomedan law, 28.
Residuaries,
classified, 45.
defined, 41.
fomale, 46.
tablo of, 40A.
Residue,
peculiar features of, 48.
Restitution (of conjugal rights),
suit for, 185.
Return, doctrine of,
distinguished from increase, 51.
in Sunni law 48.

INDEX.

Return, doctrine of—contd.
in Shish law—
generally, 95.
affecting husband and wife, 96.
affocting mother, 96.
affecting uterine brothers and sisters,
97,

Revocation,

of bequest, 105.
of gift, 124.

of waki, 136.

Sajjad-a-nishin,
office of, 165.

Sects,

change from one to another, right to, 1.

govorns law of succession, 15.

marriago with anothor, does not sub-

joct party to law of that sect, 12.

Sharers,

defined, 34.

rules of succossion, 35-38.

table of, 34A.

Shiah law,
bequest to heirs, 103.
cypros, doctrine of, 138.
homicide, no bar to succession, 32.
increase, doctrine of, not recognised
by, 07.
inhoritance, 77-98.
pro-emption, 158.
return, doctrine of, 95.
suicide, how far a bar to sucoosston, 9.
talak, 197, 199.
wakf, 136, 137, 138.
Sister,
consanguine, as sharer, 34A.
s residuary, 40A.
full, as sharer, 34A.
a8 residuary, 40A.
uterine as sharer, 34A.
children of, are distant kindred of
third class, 52.
Son,
is a residuary, 404, 48.
daughter of, as a sharer, 34A.
a8 a residuary, 40A.
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Son—contd. Uncle—condd.
daughter of, children of, are distant daughter of paternal, is D. K. of 4th
kindred of first class, 52. olass, G5
son of, is a residuary, 40A. Ut‘l‘;’: r:ﬂ‘::g::e:“d aunts, 74.
n! 3
stap-qhﬂdrsn_. 5 nght of, to inherit, 75.
no right to inherit, 75. Usage,
- 8tep-parents, given effect to, by Courts, 5, 6.
no right to inherit, 75. Usury,
Succession, prohibition against, whether repeated,

governed by Sect law of deceased, 14
when per stirpes, 147.
See Inheritance.

Successor by contract,
defined, 73.

Sunnis,
sub-sects of, 10.
parties to suit presumed to be, 10.
Talak,
form of immaterial, 196.
how effected, 196.
kinds of,
by agreement, 198.
under compulsion, 199.
by writing, 198.
where marriage solemnised in England
according to English law, 199.

Tenants-in-common,
heirs take as, 16.
limitation, 16.
True,
grandfather, defined, 34.
A8 & sharer, 34A.
as a residuary, 40A.
as both sharer and residuary, 46.
grandmother defined, 34.
grandmother is a sharer, 34A.

Trusts,
conditions in gifts in the nature of, 122.
gifts through medium of, 114.
public. See Waki.

Uncle,
maternsl, is a distant kindred of fourth
class, 53.
paternal, is a residuary, 40A.
children of maternal, are D.
4th class, 53.
son of patornal, is a residuary, 40A.

K. of

by Usury Laws Ropeal Act of 1855, 4.
Vested,
inheritance, defined, 31.
remainder, how far recognised, 29.
Wages,
of servants, borne by the estate, 15.
‘Wakf,
alienation of wakf property, 138, 162
attachment of wakf property, 138.
cash, of, 131,
contingent, invalid, 136.
cypres, doctrine of, applied to, 138.
debts, provision for payment of, 133.
definition of, 131.
equity of redomption, wakf of, 131.
family settloments, Sunni law, 139, 141,
43.
family settlements, Shiah law, 143.
form of, 133.
how dealt with prior to Wakf Act, 140.
how doealt with under Wakf Act, 144.
illusory, 140.
immemorial user, by, 138.
immovable proporty, of, 131.
intontion to create, 135.
kbankah, 155.
law before Wakf Act, 140.
law under Wakf Act, 144.
lease of wakf property, 152.
life-interest for settlor, 137.
limitation—
where wakf void, 144.
where alienation of waki
unauthorized, 152. property
maintenance of settlor, 137.
of settlors descendants,
139-143.
marz-ul-maut, wakf during, 134.
minor cannot oreate, 133.
mortgage of wakf property, 152.
mortgaged property, wakf of, 131,
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Wakf—contd.
mosque, for, 136, 154.
moveables, of, 131.
mushaa, of, 136.
mutawali— sce Mutawali.
objects of, 132.
pormanent, must be, 131.
possossion of wakf property, delivery of,
134.
postponemoent of objects of, 136.
rogistration, 134.
residence of settlor, provision for, 137.
rovocation, of, 136.
sajjadanishin, 156.
snlo of wakf property, 152.
succossion per stirpes, 147.
suit for declaration that property belong
to wakf, 138.
takia, 155.
testamentary, 134.
Wakf Act, text of, 146.
who may create, 133.
‘Widow (childless),
limited right of, to inhorit under Shiah
law, 98.
Wife,
is a sharer, 34A.
maintenance of, 185.
rlghtzol, to clnim divorco, 195, 198, 201,
202.

wil,
authorities on, 99.
form of, 100.
how fa¥ hoirs ¢an take under a, 100.
limit of tostamentary power, 102.
who can mako a, 99.
‘Words,
Amroo 30.
Arcount, 129.
Asna Anshariag, 11.
Aul, 39.
Hadis, 13.
Hanafi, 11
Hanbali, 11.
Hiba, 109,

‘Words—contd.

Hiba-ba-shart-ul-iwaz, 123.
Hiba-bil-iwaz, 126.
Hizanat, 212 [s. 256].
Tddat, 176.

Ijmua, 13.

Ismailia, 11.

Jabr, 183.

Kazi, 166.
Khankah, 155.
Kiyas, 13.

Khula, 195, 200,
Laan, 202.

Maliki, 11.
Marz-ul-maut, 107.
Motazala, 11.
Mubarat, 196, 200.
Mushaa, 118, 136.
Mutawali, 147.
Sadakah, 129.
Sajjad-a-nishin, 155.
Shafeo, 166,

Shafi-i-khalit, 159.
Shafi-i-sharik, 169.
Shiah, 11.

Shufaa, 157.

Sunni, 11.

Talia, 166.
Talab-i-Tshad, 167
‘Talab-i-Mowasibat, 167.
Talik, 105.

Taldk ahsan, 197.
Talik Hasan, 107.
Talik-i-bain, 198.
Taldk-ul-bidaat, 197
Talik-ul-sunnat, 197.
‘Talaknama, 198.
Tohr, 196.

Umra, 30.

Wakf, 131.

Wasiat, 100.

Zsidya, 11.
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