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PREFACE TO THE SECOND EDITION

No apology is needed for the publication of a new
edition of this work for beginners in Roman Law,
though an earlier appearance would, perhaps, have
been more welcome. The mistakes of the previous
edition have been corrected so far as my own limita-
tions have permitted, and matter previously dealt
with in notes has been incorporated into the text, for
experience shows that to the ordinary student notes
are in the nature of trimmings that may be disre-
garded. There has been some small rearrangement
of the matter dictated by considerations of logic and
convenience. My thanks are due to Mr. P. W. Duff,
Fellow and Lecturer of Trinity College, who was good
enough to point out various mistakes, and to help
with the proof sheets ; to Mr. W. J. C. Turner, Fellow
and Lecturer of Trinity Hall, for some most valuable
suggestions ; and, in particular, to Dr. D. T. Oliver,
Fellow and Lecturer of Trinity Hall, who, in a busy life,
seems always able to help those who, like myself, need

the skill and experience he can so well afford to give.
vii



vin ROMAN PRIVATE LAW

Where I have departed from the views expressed in
the previous edition, I have done so in reliance on
some most valuable notes I took when attending
Professor W. W. Buckland’s lectures, while the same
authority’s Text Book of Roman Law has afforded
me that guidance without which I could not have
undertaken or discharged the responsibility of a new
edition.

Unlike Justinian’s “Tanta ” I can make no claim
that this little book is free from inconsistencies and
mistakes; for those that persist the responsibility
is mine alone. But I do hope that the new edition
will continue to meet the needs of those who, for
examination purposes, are required to be equipped
with an elementary knowledge of the principles of

Roman law.
C.H. Z.
April. 1930.



PREFACE TO FIRST EDITION

Tuis is an attempt to meet a want which I have felt
in teaching Roman Law at Oxford, viz. some book
which is content to give, as simply as possible, the
subject-matter of the Institutes of Galus and Justinian,
following, in the main, the original order of treatment.
It has proved impossible to keep strictly within these
limits, and while I have sometimes judged it expedient
to omit minor details of little practical importance,
such as some of the degrees of cognatic relationship,
I have also found it necessary, in order to make a
coherent statement, to add information not con-
tained in the Institutes, but derived from the Digest,
Code, Novels, or from modern Civilians. In some
cases, where the evidence is weak or controversy
rages, I have ventured to state dogmatically what in
a more pretentious work would require qualification.
The Historical Introduction presupposes a knowledge

of the elements of Roman Constitutional History.
ix



x ROMAN PRIVATE LAW

I have to acknowledge my obligations to the

works below mentioned.
R. W. LEAGE.

11 NEW SQUARE,
LincoLN’s Inx.

Imperatoris Justiniani Institutiones, Moyle, 5th
ed.; Roman Private Law in the Times of Cicero and
the Antonines, Roby ; An Introduction to the Study
of Justinian’s Digest, Roby ; Gai Institutiones, Poste,
4th ed.; Historical Introduction to the Private Law
of Rome, Muirhead, 3rd ed.; The Institutes of Gaius
and Rules of Ulpian, Muirhead ; T'he Institutes of
Justinian, Sandars ; various Articles on legal topics ;
Smith’s Dictionary of Greek and Roman Antiquities ;
Manuel Elémentaire de Droit Romawn, Girard, 8th ed. ;
The Institutes, Sohm, edited by Ledlie, 3rd English
ed. ; Rimische Processgesetze, Wlassak.

References to Roby and Muirhead denote Roman
Private Law and the [listorical Introduction respec-
tively, where it is not otherwise expressly stated.

To this must be added Professor W. W. Buckland’s
Text Book of Roman Law.



CONTENTS
INTRODUCTION

"SOURCES AND ARRANGEMENTS OF RoMAN J.Aw —
Jus civle, jus gentium, jus naturale, jus honorarium .
1. Jus non scriplum (custom)
2. Jus scriptum
(1) Leges
(1) Plebiscita
(m1.) Senatus consulta
(1v.) Principum placita
(v.) Magistratuum edicta
(vi.) Responsa prudentium

PART I.—THE LAW RELATING TO PERSONS

1. Libertas .
2. Cwtas
3. Familia .
1. Patrw Polestas .
2. Persons in mancipu causa
3. Manus
4. Tutela and Cura . . .
5. Capitis Dems: d Kaistis Mamutio

PART II.—THE LAW RELATING TO THINGS

1. The Classification of ¢ Res’ B . . .
*2. Domimum and Rights in rem falling short of domintum .
3. Methods of Acquisition of Res singulae
(i.) Natural
(ii.) Cuvil . . . . .
xi

PAGES

74
7
80~
96
97
108
126

136
141
149

159



xn ROMAN PRIVATE LAW

Paars

4. Jura in re aliena B B . . B . 176

v (1) Servitudes . . . . 177

v (2) Emphyteusis . . . . . 188

(3) Superficies . . . B . . 189

v (4) Pygnus . . B . B . 190

5. Universal Succession . . . . . . 196

1. Testate Succession B . . . 198

Spocially Privileged Walls . . . . 208

. 2 Intestate Succession . . . . . 267

/3 Bonorum Possessio . . . 278

4 Addictio bonorum libertatis causa . . . 281

5 In jure cessw hereditatis . B . . 283

~* 6 Bankruptcy, Adrogation, etc. . . . . 284

6 Obligations . . . . . . . 285

.~ 1 Contracts, Innominate Contracts, Pacta vestita . 290

v’ 2 Quasi-Contracts . B B 349

3 Transfer and Discharge of (Jontm(,tn‘\l Obhgatlons . 352

v 4. Delicts . . . . . . . 360

5 Quasi-Delicts . . . . 380

6 Transfer and Disch of Dehictal Obhgati 382
PART III.—THE LAW RELATING TO ACTIONS

1. General View . . . . . . . 386

(i.) Legis Actiones . . . . . 386

«/ (ii) The Formulary System . . 397

v/ (i) Tho System of Cogmtwo Ertraordinara . . 415

2 Division of Actions . . B . 418

3. Compensatio and Deductio. Plus Petito . B 426

4 Actiones Adjectitiae Qualitatis. Noxal Actions. PmupeneJ 431

5. Pretorian Remedies . . . . . . 434

1. Interdicts . . . . . . 434

2 Restitutro in wntegrum . . . . 443

3. Mussio in possessionem . . . . 444

4 Pretorian Stipulations . . . . 444

6. Modes of Execution . . . . . . 444

7. Restramnts on Vexatious Latigation . . . 448

INDEX . . . . . . . . 451



TABLE OF DATES?

B.C. A.D.
Foundation of Rome . 753 |.S.C Trebellanum . . (BT
. The Republic . . . 509 | S.C. Neromanum . . 64
, X1 Tables . . 451-448 | S.C. Pegasanum . P NE]
Lex Canulein . 445 | Titws . . . . 79-81
« Practor urbanus 367 | Domitian . . 81-96
Lox Publilia (Philonis) . 339 | Nervamp. . . . 96-98
Lex Poetelin . Before 300 | Trajan . . . . 98-117
Lex Siha . . 326-287 |,Hadnan imp . - 117-138
Lox Ovima . . 310 | S.C. Tertullanum (Under Hadrian)
Jus Flavianum . 304 |+ Edictum Perpetuum (?) 125-129
» Lox Hortenwia . 287 | S.C. Juventianum . . 129
. Lex Aquiha (?) 287 | Antommnus Prus . . 138-161
. Practor peregrinuy 242 | M. Aurelms and Verns . 161-169
Lex Cinein, . () 204 | Marcus Aurelws (sole) . 169-180
Lex Voconia . B 169 |,SC. Orphtianum . . 178
« Lex Acbutia . ewrca 150-1262 | Commodus . . 180-193
Juhus Caesar killed . . 44 | Septimms Severus . . 193-211
Cicero killed . . 43 | Caracalla . - . 211217
# Lex Faleidia . 40 | Papmman killed . . 212
Caesar Oct (A tus) Al der Severus . . 222-235
recerves tmpervum for hifo 27 | Ulpan killed . . . 228
Legos Juhae de adulterus . 18 | Gordian . . . 238-244
Lex Fufia Canina 2 | Diocletian . . . 285-286
AD. | Diocletian and Maximian . 286-305
. Lex Aeha Sentia 4 | Constantius I. and Gale-
Lex Papin Poppaca . . 9| mws . . . . 305-306
Tiberws . . . . 14-37 | Constantiusl.,Galerius,and
. Lox Juma Norbana . . ()19 Constantme . . . 308
Calgula . . 37-41 | Codex Gregoranus . circa 306
S.C. Velleranum . 46 | Galerws, Constantine, and
Clauduus . . . 4154 Licinius . . . 307-311
Nero . . 5468 | Constantine and Licimus . 311-323
Vespasian . . . 69-79 | Constantine (sole) . 323-337

1 Some of these dates are conjectural.

3 For discussion as to probable date see Girard, pp. 996-998.

xiii



x1v

ROMAN PRIVATE LAW

A.D.
Codex Hermogemanus (?) 350
Valentinian and Valens . 364
Theodosius L. (in the
East) . . 408-450
Valentiman IfL. (in the
West) . B . 425-455
Law of Citations 426
Codex Theodosianus 438
Leo II. (East) . 457474

AD.
Fall of the Western Empire 476
Zeno . . . 474-491
Anastasius 1. . . 491-518
Justin . 518-527
Justiman . . 27-565
Codex 1etus pubhished 529
Ingest and Institutes pub-

lshed . 533
Codez repetitae praclechoms 534



INTRODUCTION
THE SOURCES AND ARRANGEMENTS OF ROMAN LAW

Jus civile, jus gentium, jus naturale,
jus honorarium.

WE shall approach the study of Roman Law by
drawing attention to the fact that in early societies
law is national rather than territorial in its applica-
tion. This means that the full benefits of Roman law
and procedure were secured to the civis or Roman
citizen alone. Now the rules of law governing any
particular people are partly a product of the national
consciousness of that people, and partly a develop-
ment due to the circumstances of its historical en-
vironment, and, as these factors of legal development
are not constant everywhere, it follows that the law
of each people is a national product peculiarly its own.
The Roman lawyers recognised this by applying to
that part of the law of the State available only to its
own nationals the term jus civile or civil law. Now
early law is the result of custom, so that the legal
Jus ¢ cunk, but when legislation begins to supplement
custom to meet the needs of social development, the
term jus civile covers both. Legislation in an early
society is not very active, and its earlier manifesta-
1 B



2 ROMAN PRIVATE LAW

tions are rather concerned with shaping the constitu-
tion than with private rights. Accordingly a less
formal method of legal development is needed, and

“thifs is supplied by the edict of the praetor, an official

whose duty it was to preside over the administration
of justice, and for this purpose to lay down rules
governing the conduct of his office. This in turn
produced a considerable body of law called the jus
honorarium, which thus came to be opposed to the
Jus civile.

Nations, like individuals, cannot live alone, and
intercourse between the nationals of neighbouring
states is an inevitable consequence. But as the non-
Roman, originally significantly known as hostis, a
term applied indifferently to strangers and enemies,
could not claim the benefits of the jus civile, a body
of rules was gradually evolved to meet the difficulty
and known as the jus gentium or the law common to
nations in their niutual intercourse. Very naturally
this was concerned mainly with commercial inter-
course, for the rising power of Rome, with its attend-
ant wealth and luxury, was sure to attract the
foreign trader with welcome commodities to sell. To
deal with the influx of aliens or peregrini, in 242 B.c.
a special Praetor Peregrinus was instituted, in whose
edict there grew up a body of rules largely incorpor-
ating the jus gentium, together with the necessary
details of procedure governing their application in
the tribunals.

The exact source of the jus gentium has been vari-

" ously conjectured. According to Sir Henry Maine!

it was the result of a conscious effort on the part of
the Roman praetor to discover the common element
1 Ancient Law, chap. iii.
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in the law of Rome and that of the surrounding
Italian communities to which the immigrants belonged.
But the Roman praetor of the period was hardly
possessed of the intellectual equipment for such a
task, though this account has the merit of coming
near to that given by some of the Roman jurists.
Another view is that the Praetor Peregrinus applied
the En_pplples of natural justice, and in this way, bit
by bit, a settled body of usage grew up, which no
doubt incorporated such rules of mercantile custom
as were generally accepted, yet freed from the ex-
cessive formalism that characterised the rules of the
Jus civile, and capable of expansion according to the
needs of the times, as the discretion of the praetor
was unfettered in the matter of its development.
Perhaps the best view is that taken by Sohm, that the
jus genttum was not the importation of alien law into
Rome, but rather a development from within, modelled
on the rules of the jus civile, and transforming the
central ideas that underlay that system into a body
of rational rules, with the dominant purpose of pro-
moting commercial intercourse.?

Thus it came about that the presence of aliens at
Rome, generally in the interests of trade, led to the
antithesis represented by the terms jus civile and jus
gentium, the former being the law competent to cives
alone, the latter common ground for all. This dupli-
cation of institutions was destined to have far-reaching
consequences, for through the jus gentium came the,
ideas that it was the intention of the parties, rather
than the £orm of the transaction, that ought to ‘count,|

1G.i.landJ.i.2. 2.

2 For the whole subject see Sohm’s Institutes of Roman Law (Ledlie’s
translation), 3rd ed. pp. 64-84.
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and that good faith and fair dealing could alone pro-
vide an acceptable basis for legal transactions. But
it would be wrong to regard the jus gentium as any-
thing but a portion of Roman law itself, first taking
shape in the edict of the Praetor Peregrinus, then
acting as ferment in the direction of reform in the
edict of Praetor Urbanus, and, finally, through the
influence of the great jurists, as we shall see later, the
streams of the jus civile and the jus gentium were
mingled into the broad stream of Roman law, destined
to fertilise all the legal systems of the world.

+ “Justinian makes mention of a third element, the
jus naturale, whereas Gaius identifies the jus gentium
and the jus naturale. Its exact nature has been much
discussed. Ulpian confuses it with animal instinct.
Others hold it to be the ideal upon which all law
should be moulded. Sometimes it is regarded as a
species of paramount law which no legal system may
override. It resembled the jus gentium in being of
supposed universal application, and the two are
generally identified except in relation to slavery,
which is attributed to the jus gentium, but contrary
to nature.! Perhaps the true relation between the
two is that the jus naturale represents the moral basis
upon which law must rest, if it is to be the instrument
of justice, while the jus gentium is the actual achieve-
ment of the law, based on this ideal.

The jus gentium is not to be confused with the jus
honorarium, or the law built up by the magistrates
through their edicts. No doubt many rules of the
latter were derived from the former, but on the other
hand many rules of the jus konorarium were exclu-
sively concerned with civil institutions and many

1 See Maine’s Ancient Law, chap. iii., and Pollock’s note E.
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Juris genttum institutions were not established by the
edict.

Jus scriptum and jus non scriptum.

Justinian, following the Greeks, divides law into
the jus scriptum or written law and the jus non
scriptum or unwritten law, but these terms are not to
be understood in their literal sense. The exact mean-
ing of the opposition is not quite clear. It is sub-
mitted that the general intention seems to be to mark
off law that is émposed by some person or body under
the constitution armed with the necessary authority,
as distinguished from law that_grows spontaneously
through the usages of the people; the former is
official in origin, the latter is popular.

Whether this be correct or not, it is quite clear
that by unwritten law is meant law based on the
customs of the people and thus, by their tacit consent,
enjoying the force of statute, not merely in the
Republic but throughout to the time of Justinian.

| Its legal validity is emphatically stated both in the

{ Digest * and the Code.* Tt can not only create rules
of law, but it can abrogate statute itself.® There is,
however, a contradiction with regard to the latter
point, for Constantine * seems to have decided that
the abrogative force of custom was not to extend to
an enactment that specially provided against this,
but the Digest * asserts the contrary.

Originally the whole of the jus civile was based on
custom, much of which was subsequently embodied
in the XII Tables. But custom as an independent
source of law survived to Justinian, even after his

17,29 2D.i 3321
3C.8.52.2 475211
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comprehensive legislation.! The whole of the jus
gentium originally rested on custom, and continued
to do so except to the extent to which it became
scriptum by incorporation into the edict or by legis-
lation.

Section I. Jus non scriptum, or Custom

A custom may be explained as follows: Where
an act is capable of being performed in more ways
than one, but is almost invariably done in some
particular manner, a custom exists that the act
shall be so performed. Whether this custom is a
customary law, as distinguished from a custom simply,
depends upon whether, if brought up in a Court of
Law, the custom would be approved. This is a ques-
tion for the Court. If the custom is universal, reason-
able, and not opposed to any definite rule of law, it
will nearly always be treated as law proper, i.e. not
as a rule which the citizens may obey, but as one
which they must.

Sir Henry Maine found the earliest conception of
law in the T'hemistes, or divinely inspired judgments
of the early kings, but it is probable that at Rome,
at any rate, the earliest law was custom, springing
unconsciously from the habits and life of the people
themselves. This customary law soon became fixed
and inelastic, chiefly, perhaps, because at an early
date it was embodied by the legislature in a code
drawn up by the Decemvirs and known as the XII
Tables, of which the traditional date is 451-448 B.c.2

1 See p. 7.
2 For other views see Lambert, L'histoire traditionnelle des XII
Tables.
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INTRODUCTION 13

its political weight at a time when the popular assem-
blies were becoming unstable. To the direction of
the Senate the magistrates gave effect in their edicts.
The control of the Senate over nominations to the
magistracies, and the established practice of the
consul or praetor to consult the Senate as to any
legislative change to be proposed to the assemblies,
resulted in a certain control over legislation which
further required the auctoritas of the Senate to be-
come effective. Though these checks disappeared, as
already noted, the Senate was a constantly growing
force in a decaying constitution, especially after the
lex Ovinda. Augustus fixed its numbers at six hun-
dred and resolved to make it the effective instrument
of his will, for as its president he could determine its
activities, and by getting himself appointed Censor
he could fill it with his nominees. From Domitian
the Emperor always made the nominations. The
theory still was, till the time of Hadrian, that senatus
consulta were directions to the magistrates, who were
now in fact, if not in name, bound to give effect to
them, till by a process of gradual usurpation senatus
consulta came to be direct legislation. Under the
Empire it had become usual for a body known as the
Consilium Principis, later called the Consistorium, to
draft the proposed S.C. for submission to the Senate,
usually in an Oratio Principrs which the Senate had
really no alternative but to accept, until in the end
the Senate was reduced to registering what were in
effect imperial enactments. After the third century
A.D. we hear no more of the Senate, the function of
legislation being the exclusive prerogative of the

Emperor.
If we exclude the XII Tables, leges and plebiscita
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contributed very little to private law. In the con-
fusion that clouded the end of the Republic, when the
institutions that had sufficed for a city-state had
broken down hopelessly when applied to a state com-
prising the greater part of the then known world, and
the delicate work of legislation could hardly be dis-
charged by assemblies that were little better than un-
ruly mobs, a struggle for the supreme power became
inevitable. This was seized first by Julius Caesar, and,
after his assassination in 44 B.c., it passed to the
second Triumvirate or committee of three, of whom
Augustus was one. Eventually Augustus firmly estab-
lished his power, but as a matter of policy sur-
rendered to the assemblies their old prerogatives of
legislation and the appointment of magistrates, reserv-
ing, however, the right of objecting to or suggesting
candidates, and, in virtue of his tribunicia potestas, of
summoning the Concilium Plebis and legislating through
it, though it was not invariably compliant. After
his death leges gradually cease, the last being in the
reign of Nerva towards the very end of the first
century A.D. The way was paved for a new legislature.

(4) Principum placita.—Lawsmade by the Emperor
in their various forms are generally known as ITmperial
Constitutions. Hadrian (a.D. 117-138), having ended
the growth of law in the Praetorian Edict, claimed the
power of direct legislation. and a theoretical basis for
this was found in the lew regia, by which the sovereignty
of the people was deemed to be conferred upon the
Emperor. This was a fiction to cloak the fact that
there had been a gradual usurpation of law-making
power by the Emperor which it was wise to clothe
with a legal origin. But it was not until the end of
the third century A.p. that the Emperor claimed to
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INTRODUCTION 19

were finally settled, as above stated, by the lex Hor-
tensia ; and the position of the plebeians as regards
private law (a position which had originally been as
unsatisfactory as was their political status) had by
degrees—notably by the enactment of the XII Tables
and the lez Canuleia, 445 B.c.'—become by the date
of the Hortensian law as good as that of the patricians
for all practical purposes. In later times this dis-
tinction between the populus and the plebeians is
paralleled by the distinction between Roman citizens
on the one hand and peregrinz on the other.

From an early date the presence of foreigners
(peregring) had caused a difficulty. The jus civile of
Rome was regarded as the exclusive privilege of
Roman citizens, and no one but a citizen could claim
its protection. A peregrinus, accordingly, had no
sort of legal status. Up to about the third century
B.c. the Romans met this difficulty by inserting a
clause in their treaties with foreign nations, providing
that disputes between the citizens of those nations
and Roman citizens should be tried by a special
tribunal of recuperatores ; but as Rome grew in power
she became intolerant, and by the middle of the
century in question this practice ceased. Neverthe-
less disputes between foreigners, or between foreigners
and citizens, were bound to occur, and with the
growth of Rome’s commercial power to become more
and more frequent; and no State, especially a young
one, can long afford to permit disputes within its
borders free from the control of the law.

Accordingly in the year 242 B.c. a second praetor,
the Praetor Peregrinus, was appointed to deal with
disputes in which peregrini were concerned. The jus

1 Which permitted marriage between the two orders.
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covile of Rome being inapplicable, the question arose
by what law and by what procedure the quarrel was
to be settled. Sir Henry Maine says that the law the
Praetor Peregrinus administered was that which he
found by observation to be common to all the people
who lived around or who came to Rome, and also
common to the jus civile of Rome. By observation
of the neighbouring tribes, for example, the praetor
would find that the essential thing in the transfer
of ownership of property was traditio, or the actual
handing over of the thing in question, coupled with
some good reason for the traditio, such as a sale and
the price paid. Traditio (or delivery), though not
essential to the transfer of the ownership of certain
classes of property by the peculiar method of manci-
patio, either accompanied that transaction or followed
it, for though the ownership passed without traditio,
it was incumbent upon the vendor to deliver posses-
sion of the thing sold, and so, according to Sir Henry
Maine, the praetor seized upon traditio as a title to
property common to the law of all nations (jus
gentium), and used it as a test to decide the owner-
ship of property where peregrini, or a peregrinus and a
civis, were concerned. Sir Henry Maine proceeds to
state that at first the Romans regarded the jus gentium,
not with the respect a modern lawyer would feel for
principles of conduct found in all societies, but as a
disagreeable expedient forced upon them by political
necessity ; and that a change of feeling came upon the
conquest of Greece, when, as he says, the doctrines of
Stoic philosophy at once gained acceptance among the
cultured Romans, more especially among the Roman
lawyers. The teaching of the Stoics is summed up
in the expression ‘ Life according to Nature,” and Sir
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Henry Maine states that although the Stoic philo-
sophy was never worked out in detail in relation
to legal institutions, so as to form an ideal code
(jus naturale), yet the Roman lawyers at once per-
ceived that were it so worked out it would correspond
in nearly every detail with the principles of jus gen-
toum ; and this is what he means by the proposition
that jus naturale is simply jus gentium seen in the
light of a particular theory, viz., in the light of Stoic
philosophy. The principles of the jus gentium having
gained recognition in this way, their adoption by the
Praetor Urbanus, as well as by the Praetor Pere-
grinus followed, according to Sir Henry Maine, as a
matter of course ; and, accordingly, the reform of the
ancient law was only a question of time.

Sir Henry Maine’s theory is open to criticism. In
the first place, it is tolerably clear that the Praetor
Peregrinus did as a fact, in deciding cases where
aliens were concerned, take a body of law known as
Jus genttum as his guide, but it is unlikely that he
consciously went through the comparative process
above described. The mistake (as Dr. Moyle points
out) seems to lie in attributing modern scientific ideas
to what, after all, was a rather primitive state of
society. The jus genttum which the Praetor Pere-
grinus administered may have been little more at
first than the customs of the particular foreigners
who were at the moment before him* As time went
on, no doubt, the praetor would get together a very
large body of customs in this way, and it is extremely
likely that where a conflict occurred he would prefer
that custom which was most common and therefore,

1 For other views as to 1ts origin reference has been made on
p. 3.
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possibly, most reasonable. But it is improbable that
his excursions in comparative jurisprudence went
much further. Again, it is true that in the end the
simple principles of the jus gentium came to be
adopted for citizens also, but it is unlikely that the
critical moment was the time of the conquest of
Greece ; since, so far from the Romans at once accept-
ing the philosophy of Greece, it was at first the object
of extreme dislike. In the year 161 B.C. its teachers
were expelled from the city, and Stoicism gained no
definite hold upon the Romans until about the time
of Scaevola, who was consul in the year 95 B.c.! The
truth would seem to be that even at a comparatively
early period the Praetor Urbanus adopted some, at any
rate, of the principles of the jus gentium, because of
their intrinsic reasonableness and simplicity, a thing
he would have the less difficulty in doing after the lex
Aebutia, since from that time the old system of legis
actio was gradually replaced by another method of
procedure—the formulary system, which gave the
praetor the greatest possible latitude in administering
justice. In the end, doubtless, the triumph of the
jus gentium over the ancient narrow code of Rome
was completed by the identification of the jus gen-
ttum with the jus naturale of Stoic philosophy, but
probably the influence of Stoicism is rather to be
traced in the writings of the jurists who completed
the work the praetors had begun than in the edicts
of the praetors themselves.

As regards procedure, the Praetor Peregrinus could
not use the legis actiones ; he accordingly invented
the formulary systern, which was in effect as close an
imitation of that system as was possible. He pre-

1 Cf. Moyle, p. 37.
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served the sharp distinction into proceedings in jure

(before the praetor) and n judicio (before the ]udge),
but in the former he permitted the parties to state |
the substance of their quarrel quite informally, m-,
stead of formulating their claim in set words accom-'
panied by certain formal acts, as was the case under
the legis actio system. From their statements the
praetor would gather the issue, or the legal point
actually involved, and then perhaps proceed to draw
up his formula (or there might already be a suitable
one set forth in the edict) containing the instructions
for the judex who was ultimately to try the case. In
constructing his formula the praetor had complete
freedom : where, on the facts before him, no action
lay at law, but justice demanded that the plaintiff
should not be denied relief, the praetor was able so
to mould the instructions to the judex who was to
try the case as to ensure that justice should be done.
He could grant an action if he thought fit, or refuse
one where justice required it. In this way, through
the instrumentality of procedure, he proceeded to
develop a new body of law eminently reasonable and
readily expansible. The Praetor Urbanus could not
fail to realise the inferiority of the law and the ma-
chinery he had to employ. To remedy this the lgx
Aebutia? probably allowed cives to proceed by formula,
instead of by legis actio if they so desired, except in a
few cases, but apart from trifling reservations the
legis actio system itself was abolished by the leges
Juliae judicariae under Augustus. Prior to this
some scope for development was afforded by the
employment of fictions, e.g. that a peregrine was a

1 This account of the lex Aebutia is taken from Sohm (Ledlie's
translation), 3rd ed. p. 247.
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Roman citizen, to bring him within the scope of some
lex. With the general establishment of the formu-
lary system of procedure the praetor began to extend
the existing actions of the civil law to cover analogous
cases, and to grant new actions where none lay at
civil law, or to refuse one that lay at civil law where
justice required it, or to allow it, but to defeat it by
some equitable defence. Now law is simply a collec-
tion of rights, and the best test of a right is the exist-
ence of a remedy, ubs remedium ibi jus ; and inasmuch
as the praetor was able to devise remedies which had
not before existed, it follows that he, necessarily, at
the same time created new rights and, since law is
made up of rights, new law. It is the edict and not
the formula which is spoken of as the source of law
by the writers of the Institutes, because it was in the
edict that the principles upon which the formula
would be drafted appeared.

It would be wrong to suppose that there was
anything revolutionary in the reforms which the
edict effected, or that any change was made until
public opinion and professional feeling were ready
for it. However anxious for reform any given praetor
may have been, he was, after all, a member of a class,
and subject to the influence of his fellows; and, in
any case, any change in the edict was of an experi-
mental character, and where it proved unsatisfactory
it could be dropped by his successor. Further, it
can rarely have happened that the praetor, in drawing
up his edict, acted entirely on his own responsibility.
A large part of it custom required him to adopt from
his predecessors (tralatitium), and such novelties as
it contained were in most cases probably only adopted
after consultation with some of the trained jurists.
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Finally, although the lez Cornelia, 67 B.c., was passed
to prohibit a departure by the praetor from his
edictum perpetuum, such action had always been
looked upon as unconstitutional.

Mr. Bagehot has remarked that for a society to-
win in the struggle for existence two things are
necessary ; of which the first is, that it shall acquire
a legal fibre, a jus strictum, some set of rules, how-
ever elementary, to give it cohesion and strength.
This requirement the Romans satisfied when the Law
of the XII Tables put into writing, and so made
more rigid, the already fixed customary law of the
people. The other requirement, the same author
says, is that when this law has become too rigid and
too elementary for its possessor, owing to the in-
creasing complexities of civilised life, some method
of escape shall be found, so that what was rigid may
become elastic, what was primitive may be levelled
up to meet more advanced wants. This means of
escape the Romans found to some extent, as will be
seen later, in the dnterpretatio put upon the XII:
Tables by the pontiffs and the earlier jurists, but
infinitely more in the work of the praetors, to whom
they owed the growth of a second set of legal institu-
tions founded largely, but by no means exclusively,
upon the jus gentium, which grew up side by side with
and reacted upon the rules of the older civil law.!
Thus we find the idea of cognatio, t.e. blood-relation-
ship, growing up side by side with the old agnatic,

1 To this lled ¢ dupli of i jons’ a parallel exists
arising out of the early conflict between the patncmns and the plebs ;
the iage of & e.g., was perf d by confe , that of &

plebeian by coemptio or usus, and it is possible that, the will per aes et
hbram was originally for plebeians, as opposed to the patrician’s testa-
mentum calatis comitiis.
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or civil relationship, and in time almost superseding
it as a title to the succession of property upon death ;
‘natural * titles to property, parallel with the jus
civile, ‘ civil’ titles; the growth of the idea of posses-
sion to be protected as such, 7.e. whether incident to
the civil law ownership or not ; the bonorum possessor
as distinguished from the civil law heir ; and, most
important of all, a large body of ‘contract’ law
evolved to meet the wants of a people whose commerce
was always increasing, but whose own narrow code
supplied no adequate rules to decide the complex
questions arising therefrom.

This new body of law, jus honorarium, was practi-
cally complete towards the end of the last century
of the Republic, but even had this not been the case,
there was not much scope for improvement so far as
the Praetorian Edict was concerned. The edict owed
its strength to the imperium of the ancient republican
magistrates, and the Emperors, as their power grew,
naturally became jealous of anything which seemed
'to compete with it. The lex Cornelia, 67 B.C., already
mentioned, made unlawful any departure from the
" lict once issued ; a series of S.CC., in effect, pre-
scribed the contents of the edicts of several successive
praetors, and by virtue of his jus intercedendi the
Emperor could disallow any reform of which he dis-
approved. The result was, as Sohm points out, that
the edict became °stereotyped and barren,” and
Hadrian accordingly determined that the time had
come to preseribe the contents of the edicts of the
praetor for all time.! He accordingly commissioned

Salvius Julianus to go through and codify the edicts
of the Praetor Urbanus, the Praetor Peregrinus, and
1 Sohm, p. 84.
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certain parts of the edicts of the Curule Aediles, to-
gether with the edicts of the Provincial Governors.
Julian’s work was one of consolidation and rearrange-
ment. In the Urban Edict he distributed the formulae
of actions, hitherto contained in an appendix, under
the edict or group of edicts to which they related. These
in turn were followed by the formulae for civil actions
having reference to the same subject-matter. The
edict was divided into titles, which were subdivided
according to their subject-matter. His task extended
to the other edicts, with each of which he probably
dealt separately. The resulting code, known as the
Edictum Hadrianum or Edictum Salvianum, was rati-
fied by a senatus consultum (circa A.D. 129), and
thenceforth became an Edictuin Perpetuum in a new
sense—one intended to be of permanent obligation.
Though the edict was still issued it was binding on
the praetors, who could make no change in it. Hence-
forth, therefore, the improvement of Roman law
could only be effected by other means; these were
the writings of the later jurists, noticed below, and
the Imperial Constitutions.

(6)_ The Responsa prudentium.—The jurists at Rome
fall into three main classes :

I. The pontiffs and earlier lay jurists, whose chief
work was interpretatio.

II. The jurists (called here for convenience the
veteres), who came after the period of interpretatio and
before the time of the classical jurisprudence.

ITL. The classical jurists.

1. The interpretatio of the pontiffs.

The close relation between law and religion, which
seems characteristic of early society, renders easy of
belief the fact that originally the knowledge and
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practice of the law at Rome was entirely confined to
the College of Pontiffs, who appointed one of their
number every year to superintend disputes between
citizens, ex quibus (i.e. the College) constituebatur quis
quoquo anmo praeesset privatis. It is, however, sur-
prising that this monopoly should have continued
for more than a hundred years after the publication
of the XII Tables. Up to that time, of course,
Roman law was nothing but unwritten custom, and
that the sacred College should have treasured it orally
is natural enough. But the promulgation of the
XII Tables and the open manner of their application
would seem to have precluded any further secrecy.
The explanation of the difficulty probably is that it
is one thing to know the principles of legal theory,
another to apply them to concrete cases. Most
laymen in England to-day, for example, know that
it is a rule of English law that no citizen shall be
imprisoned without legal justification ; comparatively
few know that this rule is enforced by a writ of
Habeas Corpus; fewer still would be able to take
the practical steps necessary to secure the release
of a wrongfully imprisoned person. Further, it is im-
possible to imagine that Roman law remained for
long exactly as defined within the limits of its early
code ; as a fact, it seems almost at once to have been
amended and expanded, and the first means of reform
is to be found in the ‘interpretation ’ put upon the
XII Tables by the Pontifical College.

When Gaius and Justinian speak of the jurists as
the makers of law, they refer, as will be seen hereafter,
to a much later class of lawyers in the time of the
Empire, but as a fact these early pontifical lawyers
wre equally entitled to be considered as exercising
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law-making power ; since, though, in theory, they
merely expounded the law as set out in the XII
Tables, in fact, by the construction they placed upon
this law, a considerable body of entirely new legal rules
was evolved. Case law in England rests on much
the same fiction. As Sir Henry Maine has shown,
an English judge never admits that he is making law ;
he is merely applying known rules to different sets
of circumstances ; but whenever he determines a case
to which no existing custom, statute, or precedent
applies, he creates a new precedent which, save in the
comparatively rare case of reversal on appeal, will
be followed by other judges in the like circumstances,
and so form new law.

It is instructive to consider in detail some of the
ways in _which this work of construction or inter-
pretation was carried on, and_two_typical examples
may be given.!

(@) The mancipatio nummo wuno.—The earliest
form of conveyance (.. means of making B the
owner of what previously was A’s property) at Rome
was the mancipatio. This process, which applied
to a very limited list of things called res mancips, and
originally only to the case of a ready-money sale,
was as follows. Before five Roman citizens and a
libripens (i.e. another citizen who was provided with
weighing scales), B, the purchaser, grasping the thing
to be transferred in his hand,* used a special set of
words. Gaius gives us the wording where the object
of the sale is a slave: ‘Hunc ego hominem ex jure
Quiritium meum esse aio isque mihi emplus esto hoc

1 See on the subject of interpretatio generally, Sohm, pp. 55-56.
2 Quia manu res capitur (G i. 122), hence the term mancipatio ; but
see Muirhead, 3rd ed. p. 56.
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aere aeneaque Wibra’ (I say this slave is mine by
quiritary law, bought for me with this piece of
copper and these bronze scales).! Then B, it would
seem, placed the purchase money in the scales, at
first uncoined copper (for the mancipatio goes back
to the time when coined money did not exist), and
it was weighed out by the libripens, and handed over
to A, the vendor.

Coined money is said to have come into use at
Rome at about the date of the XII Tables, and
there would be no point in weighing it out in the
manner the copper had necessarily been weighed.
The XII Tables, however, enacted that the manci-
patio should not transfer the ownership of the
thing sold unless full payment were made or, at
any rate, proper security were given. Accordingly
after the XII Tables the mancipatio (the chief
means of conveying property) was, as in its earliest
stage, only applicable to making a purchaser owner
on a sale for cash. In other words, there was
no means of vesting property in another as a gift,
or by way of mortgage, for safe custody or for any
other purpose. This the pontifical nterpretatio ac-
complished. By the law of the XII Tables the con-
veyance made by the mancipatio was to take effect
solely as defined in the terms of the set speech made
by B, the alienee.? The pontiffs held, therefore, that
the terms of the statute were satisfied provided the
parties to the mancipatio named, in the general
declaration, some price, however small, and this were
actually paid. Henceforth, therefore, the mancipatio

1 G.i 119,
2 Cum nezum faciet
Jus esto.

VP uti lingua ipassit, ita
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became, as Gaius terms it, a fictitious sale (¥maginaria
venditio).! Suppose A wishes to sell a slave to B on
credit. The five witnesses and the libripens are got
together as before, B announces that he is buying
the slave for a single as, he strikes the scales with it,
hands it over to A, and the ownership has changed,
the real price being paid at the subsequent date the
parties have arranged. By this means the dnter-
pretatio of the early jurists departed from the spirit
of the XII Tables while keeping within the letter of
the law, and devised a method of conveyance applic-
able to every sort of transfer, since, obviously, the
mancipatio nummo uno would be available not merely
to make B owner on a sale by credit, but, for example,
as a donee, in which case there would be nothing
left outstanding after the mancipatio; or as a mort-
gagee, when B by the mancipatio nummo uno gets
ownership of A’s property as security for money he
is lending to him, and undertakes by a fiducia, or
declaration of trust, to make A owner again by a
remancipatio when the money lent and interest have
been repaid.

(b) The emancipation of a filius.—It would seem
that at the date of the XII Tables there was no
method by which a paterfamilias could, by his own
act, release his son from his power (pairia potestas).
The XTI Tables, however, probably by way of penalty,
enacted that if a father sold his son three times as a
slave the son was to be free from potestas (si pater
[filium ter venum duit, filius a patre liber esto). The
jurists held that three wholly fictitious sales to a
friendly purchaser satisfied this law, and on this

1 It was obviously fictitious in a double sense, the weighing was
unnecessary, and the whole price need not be paid.
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construction the ceremony of emancipation ( the
voluntary freeing of a filius), as described by Gaius,
was entirely based.

These two examples show exactly how the work
of interpretation proceeded, and at the same time
suggest its defects, viz. that it rested far too much
on false assumptions or fictions, which, useful enough
in reconciling people to needful though hardly wel-
comed improvements, obviously must have some
limit. The development of the law, accordingly, by
this method had come to a natural end by the time
when the praetorian jurisdiction was sufficiently
established to effect openly what had hitherto been
carried out by enterpretatio.

II. The veteres.

About the year 300 B.c. Appius Claudius Caecus

_(the Censor, who built the Appian aqueduct and
commenced the great road known as the Via Appia),
drew up a record of the formulae of the legis actiones,
together with a list of the dies fasti and nefasti (days
on which it was or was not lawful to begin a legal
proceeding before the praetor), which Cnaeus Flavius,
the son of a freedman, who acted as his secretary,
is said to have stolen and published to the world in
304 B.c. as the Jus Flavianum. About fifty years
later Tiberius Coruncanius, the first plebeian pontifex
mazimus, took to giving advice on legal questions
publicly to any one who asked for it (publice profiters).
In the year 204 B.c. the legal formulae for actions
were made public property for a second time by
Sextus Aelius in the Jus Aelianum, together with the
XII Tables and their snterpretatio, and hence called
Tripertita from the threefold nature of its contents.
Henceforth, therefore, the monopoly of the pontiffs
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was at an end, and a knowledge of the law was made
possible for priest or layman, and so we get almost
at once the school of the early lay jurists, the veteres,
as opposed to the later ‘ classical * lawyers.

The work of a Roman jurist of the period is summed
up in four words :_scribere, agere, respondere, cavere..
Scribere probably denotes the drafting of legal docu-
ments (though Kriiger thinks it means written responsa,
.e. advice given in particular cases); agere, the
technical preparation of a suit for the orator (like
our barrister) to argue in Court; respondere, giving
answers to questions on matters of law ; cavere, safe-
guarding the interests of a client in legal transactions.
They made no charge, permitted students to attend
their consultations, and seem to have enjoyed
considerable prestige as a class. Many of them
attained high office in the State. They may be re-
garded as starting the juristic literature which their
successors, the classical jurists, brought to such
perfection. The above-named Sextus Aelius (con-
sul, 198 B.c.), M. Porcius Cato (consul, 195 B.C.),
M. Manilius (consul, 149 B.c.), Cato the younger,
M. Junius Brutus, and P. Ratilius Rufus (consul, 105
B.0.), were among the earliest lay jurists, butsystematic
legal writing cannot be regarded as definitely beginning
until the time of Q. Mggmg_Sg 2 (consul, 95 B.C.),

een books, repre- (

whose work, the Jus Civile, in
sents the first real attempt to set out the principles
of Roman law in logical order and arrangement:}
Jus civile primus constituit generatim in libros decem
et octo redigendo. Scaevola was followed by Aquilius
Gallus (praetor, 66 B.c.), the author of the Stipulatio
Aquiliana and the exceptio doli, or equitable defence
of fraud, and Servius Sulpicius (consul, 51 B.c.), the
D




34 ROMAN PRIVATE LAW

author of the first Commentary on the praetor’s
edict.!

Two important developments are to be found in

. the time of Augustus: first, the placing of the more
distinguished jurists in a position of pre-eminence by
means of the jus respondends ;* secondly, a division
of the jurists themselves into rival schools—the Pro-
culians, who had for their master Labeo, and the
Sabinians, who were the followers of Capito. Whether
the opposition is one of schools of thought or of rival
teaching institutions is not clear, but it is quite certain
that the schools did not exhibit the characteristics
of their respective founders. The division lasted to
the time of Gaius, who is usually spoken of as the last
of the Sabinians. ‘ Itisdifficult’, says Mr. Roby,? ‘ to
trace any clear principle lying at the root of the division.
Whether the succession was merely intellectual, or,
as has been not improbably suggested, referred to the
occupancy of professorial or other posts, is not known.”
Karlowa’s opinion, that the Proculians clung to the
ancient forms of the jus civile, while the Sabinians
preferred the modifications which the jus gentium and
jus naturale suggested, is opposed to many of the
records of the disputes between them. This scholastic
division disappears after the time of Gaius.

IIL. The period of classical jurisprudence.

The classical period of Roman law is generally
considered as beginning with the reign of Hadrian
and ending with Modestinus about the middle of the
third century A.p. But the list of classical jurists
would not be complete without the inclusion of
P. Juventius Celsus, who comes somewhat eatlier.

1 See further, Muirhead, 3rd ed. p. 237.
2 Vide infra. 3 Roby, i. p. 15.
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Celsus, who was a Proculian, took part in a conspiracy
against Domitian (A.D. 94), was praetor in 106, and
consul in 129.  His chief work was a Digesta in thirty-
nine books. After Celsus come Salvius Julianus and
Gaius in the time of the Antonines, the first of whom
is known by his Edictum Perpetuum, and his Digest
in ninety books, the latter chiefly by his Institutes,
which for more than three centuries performed the
same service for Roman law students as Blackstone’s
Commentaries did for successive generations of young
English lawyers. They are followed by Q. Cervidius
Scaevola, who had for his pupil Papinian, perhaps
e

the greatest of all the Roman jurists, whose most
important works were his Response (nineteen books)
and Quaestiones (thirty-seven books). He was put
to death by Caracalla.

Three other jurists remain to be mentioned.
Domitius Ulpianus, a contemporary of Papinian,
whose writings are represented in Justinian’s Digest
to a greater extent than any other jurist’s;* Julius
Paulus, who lived in the same period, and whose
chief work was a commentary on the edict in eighty
books ; and Modestinus, a pupil of Ulpian’s, who died
after A.D. 244, and from whose writings there are
three hundred and forty-four extracts in the Digest.

The period of classical jurisprudence, then, began
early in the second century, reached its climax with
Papinian, and ended abruptly in the middle of the
third century ; for after Modestinus the development
of Roman law was carried on almost entirely by
Imperial Constitutions.

The influence of classical jurists may be summed
up as follows : their work was fourfold.

1 About one-third of the Digest consists of extracts from Ulpian.
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(1) After the interpretatio of the early pontifical
lawyers had come to an end, the development of
Roman law was carried on, as has been seen, mainly
by means of the reforms effected by the praetor’s
edict ; for although the wveferes jurisprudentes un-
doubtedly did improve the law, it was probably
less by their writings than by the indirect influence
which they brought to bear upon the praetors. The
growth of the Praetorian law, however, came to an
end with the Edictum Perpetuum in Hadrian’s time,
and the first task of the later jurists was to take
the law as stated in the edict, where it had grown
up bit by bit, and reduce it to some sort of order and
symmetry.

(2) The edict had resulted in a ‘ duplication of
institutions’. A given transaction might be governed
by one set of rules at jus civile, by another at jus
honorarium. The classical jurists, to some extent, but
by no means finally, reconciled these divergencies.

(3) The division of jurists into the schools of
Proculians and Sabinians had given rise to many
differences in points of detail. Here, again, the
jurists did something by way of reconciliation,
though some of the disputes were settled only by
Justinian himself.

(4) The law contained in the edict was not final.
Political reasons had rendered it impossible to effect
further improvements in the law by its means, but
there were new legal problems awaiting solution.
These the jurists solved by what Sohm happily calls
a new nlerprelatio. Just as, at an earlier date,
the XII Tables had to be ‘interpreted,” so now was
it necessary to subject the Praetorian Edict to a
similar process. And in the result, especially in the
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domain of obligations, the classical jurists built up
a body of law which, alike in substance and form,
remains a model for all time.

Jus respondends.

Under the Republic the jurists were in the habit
of giving opinions (responsa) both on hypothetical
cases put by their pupils and also when consulted by
the litigants or the judge in actual litigation, for
the judge during the formulary period was almost
invariably a private citizen agreed upon by the
rarties, and without any special legal training. But
although the responsa were sought and forthcoming,
they were not authoritative ; they had as much
weight as, and no more than, that attaching to the
opinion of an English barrister.-of to-day. If the
jurist consulted were of great eminence and skill,
and the facts had been properly stated to and grasped
by him, his opinion probably represented the legal
position, but only probably ; for the judge was ab-
solutely free to decide in the opposite sense if he
thought right. The change came with Augustus,
who instituted a practice which was continued by
later Emperors, under which certain of the more
distinguished were given a sort of privilege, called the
jus respondendi, the effect of which was that if, after
béiri'g‘consulte‘é{, a jurist invested with this peculiar
right gave a written and sealed opinion, such opinion
was to be deemed ex auctoritate of the Kmperor.!
According to one view this meant that the judge was
bound to apply such responsum to the case before
him. Others hold that the responsa of the jurists so
honoured would necessarily carry de facto authority,
but of de jure authority there is no hint. Augustus

1 D.i 2249,
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did not himself claim to bind the judge; if so, he
could hardly authorise others to do so. The confer-
ment of the privilege was merely a crafty move by
Augustus to secure for the new régime the support of
a class that enjoyed the high respect of the people.
In the Institutes® we read that some Emperor had
granted the jus respondends to certain jurists. This
apparently refers to Augustus. The passage then
goes on to say that when these decisions and opinions
were unanimous the judge was bound by them.
This probably refers to the rescript of Hadrian men-
tioned by Gaius,? which appears to have first conferred
binding force on the responsa where they were in
agreement.®> Responsa prudentium sunt tiae et
opiniones eorum quibus permissum est jura condere,
quorum omnium st in unum sententiae concurrunt id
quod ita sentiunt legis vicem obtinet : st vero dissentiunt
Judics licet quam velit sententiam sequi, idque rescripto
divi Hadriant significatur. (The responsa of the juris-
consults are the decisions and opinions of those
privileged to lay down rules of law. If the opinions
of all these be unanimous, their decision has the
force of statute. But if they disagree, the judge is at
liberty to follow which opinion he pleases, as the
rescript of the late Emperor Hadrian provided.) The
reply made to this is that Augustus did confer author-
ity upon the privileged jurists to bind the judge, but
did not provide for the possibility of conflicting
responsa, and that Hadrian’s rescript met this. Some
difficulty is created by the words sententiae et
opiniones, which some hold to include all the writings
of the privileged jurists, though deceased, no less than

1028 1
3 See Buckland, pp. 23-26.
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the responsa given in connection with the actual case
under review ; but this is not likely, as it was not
till the later Empire that the works of the dead juris-
consults received statutory authority. The language
of Gaius suggests that all the privileged jurists had
to be consulted. This probably applies to those
living at the time, of whom there could only have
been a few. After Hadrian the responsa not only
disposed of the case, but may have laid down a rule
to be followed in future, as the words jura condere
appear to suggest.

The practice of conferring the jus respondends
ceased after the close of the third century, and the
classical jurists had come to an end with Modestinus
in the middle of the same epoch. But though the
great jurists were dead their works lived after them,
and gradually the idea seems to have been evolved
(probably about the time of Constantine) that the
writings of a few of the greater jurists had a kind of
special sanctity as ‘quotable authorities’, and the
difficulty must have presented itself as to what was
to be done when, as was often the case, they differed.
A partial remedy was found by Constantine, who
(A.D. 321) deprived of authority the notes of Paul and
Ulpian on Papinian, so as to restore Papinian ‘ uncor-
rupted ’, and at the same time confirmed the authority
of the Sententiae of Paulus. About a century later
Theodosius II. and Valentinian ITI. devised a more
effective expedient in the famous ‘ Law of Citations’,
A.D. 426, which introduced the system of a majority
of votes. Authority was given to all the writings of
Gaius, Ulpian, Paul, Papinian, and Modestinus (except
the notes of Paul and Ulpian on Papinian), and jurists
quoted and approved by them (provided their writings
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could be verified by a comparison of manuscripts as
a safeguard against corruption). The exact meaning
of this provision is obscure. If they agreed, the judex
was bound ; if they differed unequally the majority
decided ; if they differed and were equally divided
the opinion of Papinian was to prevail ; if Papinian
had not dealt with the matter the judge could use
his discretion. The remedy had the merit of getting
together a body of quotable authority at a time when
this might have been becoming difficult owing to the
multiplication of valueless writings by pettifogging
lawyers, but the device of deciding cases by counting
the opinions of deceased jurists bears eloquent testi-
mony to the decay which had overtaken Roman
jurisprudence.

Justinian's Codification

When the Emperor Justinian came to the throne
(A.p. 527) Roman law was in almost as chaotic a
state as the law of Kngland is at the present day.
There were, on the one hand, the various kinds of
statute law (Leges, Plebiscita, S.CC., and Constitu-
tions), from the XII Tables downwards ; on the other
the edicts of the praetors and the whole mass of
juristic literature.

There had, however, already been some attempts
towards codification, for, as above pointed out, the
Edict had been consolidated under Hadrian, and the
Law of Citations had provided a body of juristic law
of quotable authority. So, too, various attempts
had been made to simplify statute law, of which the
most important were—

(i.) The Codex Gregorianus, a private work which
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was published about A.D. 300, and consisted of a
collection of Imperial rescripts from the time of
Hadrian to A.p. 294.

(ii.) The Codex Hermogenianus (of uncertain date,
but somewhat later), which was another private
collection of Imperial Constitutions down to A.D.
324, and to some extent overlapping the Codex
Gregorianus.

(iii.) The Codex Theodosmnus which was published
by Theodosius II. in A.D. 438, and contained the
Constitutions of Constantine I. (A.n. 306-337) and
his successors.

Almost immediately upon his accession Justinian
conceived the idea of codifying the whole of Roman
law in two great divisions—~§mtute law _(Jex) and
statute law (jus), and in a.p. 528 he gave in-
tions for the compilation of a work which should
embody every existing statute. In theory, of course,
it would be necessary, if such a task was to be ade-
quately performed, to go through the laws passed by
all the various legislative bodies at Rome from early
times to the legislation of Justinian himself. In
fact, all legislative enactments prior to the Imperial
Constitutions would seem, by Justinian’s time, either
to have become obsolete or to have become embodied
in later Imperial Constitutions or the writings of the
jurists, and the Codex which resulted from Justinian’s
instructions was founded merely upon the three Codes
already named, especially the Codex Theodosianus, t
and Imperial Constitutions passed since Theodosius
(the ‘ post-Theodosian Novels’). The work was
done by a commission of ten persons (including his
great minister, Tribonian, and Theophilus, a professor
of law at Constantinople, and they were authorised
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by Justinian not only to omit what they considered
superfluous but to reconcile laws which seemed in-
consistent with one another, to remove obscurities,
and to make such rearrangements of the text as the
subject - matter required. The Codexr was finished
in the next year (a.n. 529), and thereupon received
the legislative sanction of the Emperor, who abolished
all preceding constitutions, whether considered singly
or in any of the above-mentioned compilations ; the
aim, obviously, being that the Codex Justinianus
should thenceforth be the sole source of Roman
statute law for all time.
! Justinian’s next task was to systematise jus, which
by this time meant nothing more than the writings
of the jurists, who would seem to have embodied all
the material parts of the early statute and edictal
law into their own commentaries. Accordingly, in
December A.p. 530, another commission of sixteen
(with Tribonian at its head) was appointed, whose
task was to be the reduction of juristic literature to
order in a Digest, just as the statutes had been systema-
tised in the Code ; and since, in spite of the labours
of the classical jurists, there were still differences of
opinion between the jurists themselves, dating back
to the old division into Proculians and Sabinians,
Justinian as a preliminary measure had delivered
what are termed the_Qm'nguagima Decisiones to settle
such disputes, The Digest (or, as it is sometimes
called, the Pandects) was published and became law in
December A.p. 533. Tt was arranged in fifty hooks
following the order of Julian’s consolidation of the
Edict, each book being subdivided into titles. The
jurists from whose writings extracts are therein made
are not confined to those mentioned in the Law of
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Citations, but number thirty-nine; the writings of
Ulpian and Paul together constitute about one-half
of the entire work. Each extract is prefaced by the
name of the author and the work from which it was
taken. The compilers were given power, which they
made full use of, to reconcile inconsistencies, to omit
what had become obsolete, and generally to bring
the law up to date.

The work was of such magnitude that its comple-
tion in so short a space gives ground for surprise. It
has been conjectured from the order of the extracts
in each title that it must have been the joint work
of three sub- committees, one of which dealt with
treatises on the civil law, called the Sabinian group
from Ulpian on Sabinus ; while the second dealt with
those commentaries which made the Edict their text,
called the Kdictal group; and the third dealt with
the works of Papinian and others who dealt with
the same topics. In some titles there is a sort of
appendix added as an afterthought. Probably each
title was dealt with separately, and then the whole
committee met and compared the work done, re-
moving inconsistencies and eliminating repetitions ;
then instead of arranging all the extracts dealing with
the same part of the subject together, the work of
each sub-committee was preserved in a separate block,
and arranged perhaps in the order of their relative
importance. This theory as to the method of com-

pilation is known as Bluhme’s theory. Henceforth

the Digest was to be the sole source of non-statute

Taw, as the Codez was of legislative enactments, and,
with this object, Justinian forbade the original works
of the jurists even to be cited by way of explaining
ambiguities in the text.
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In the same year as the Digest, were published
the Institutes of Justinian, drawn up, on his instruc-
tions, by Tribonian, Theophilus, and Dorotheus.
The Institutes are founded upon the earlier work of
Gaius, with the necessary omissions, and the incor-
poration of new matter to bring the book up to date.
They were intended as an elementary work to intro-
duce students to the principles of Roman private law,
and to be studied as a preliminary to the more serious
task of perusing the Digest.

By the time when the Digest and Institutes had
been completed it was obvious that the Codex, pub-
lished little more than four years earlier, was incom-
plete, since in the interval Justinian, besides the
Quinquaginta.  Decisiones already referred to, had
promulgated other new constitutions. Tribonian,
therefore, was appointed to revise the Code, so as to
bring it fully up to date, and at the end of the year
A.D. 534 this new Code, known as the Codex Repetitae
Praelectionis, was promulgated, and is the only Code
which survives to the present day. Justinian seems
to have laboured under the erroneous impression
that the system he had framed would be adequate
for all time. But as there is nothing static about
law, further legislative enactments, termed Novellae
Constitutiones, were issued during his reign. These
were never officially collected, but exist in private
collections.

In modern times Justinian’s various compilations
‘came to be called collectively the Corpus Juris
Civilis : the Corpus being regarded as a single work,
made up of the Institutes, the Digest, the Codex
lIifepel,'ézae Praelectionis, and the Novels.
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The ¢Institutes’

1. Gavus.

That a jurist called Gaius had, in the time of the
Antonines, written an elementary text-book on
Roman law was a fact always known to students of
Roman law ; it was not, however, until the beginning
of the nineteenth century that a copy of the work was
discovered.

In the year 1816 the historian Niebuhr, who was
visiting Verona, found in the library of the Cathedral
Chapter a palimpsest manuscript which, upon exam-
ination, seemed to contain beneath certain writings
of Saint Jerome, and in some places beneath other
intermediate writing, a legal treatise. After consulta-
tion with Savigny, the conclusion was reached that
the treatise in question was a copy of the Institutes of
Gaius. In the following year the work of making a
transcript was begun, and the result published in 1820.

The work so published was far from complete,
partly because three folios were missing altogether,
partly because much of the original copy of Gaius
had been erased with pumice-stone when the surface
was prepared for the works of St. Jerome. About
one-tenth of the whole was wanting, but, as part
could be supplied from Justinian’s Institutes, only
about one-thirteenth is now missing, one-half of which
relates to the fourth book. Since the first edition of
1820 the patient labour of many distinguished German
scholars has done much to purify the text, and an
apograph (i.e. facsimile edition) of the Veronese
manuscript was published by Studemund in 1874.

The exact date of the birth and death of Gaius are
unknown. He himself mentions that he lived under
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Hadrian (a.v. 117-138), and from the fact that he
wrote a work upon an enactment of the Senate®
passed under Commodus, it may be inferred that he
survived to that Emperor’s time. Internal evidence
points to his Institutes having been written partly in
the reign of Antoninus Pius (a.D. 138-161), partly in
that of Marcus Aurelius (A.D. 161-180).

Of the personal affairs of Gaius there is very little
record.* His family name (cognomen) and his gentile
name (nomen) are both lost. ‘Gaius’, of course, is
merely ‘an individual name (praenomen). It was
sometimes pronounced as if containing three syllables,
sometimes as if containing two.

That he was a jurist, in the broad sense that he
devoted his life to the law, is certain ; and it is also
beyond doubt that of the two Schools—the Sabinians
and Proculians—he belonged to the former. He
appears to have been a teacher of law, probably in
the Greek provinces. Whether in his lifetime he
enjoyed the jus respondendi is more than doubtful,
but, at any rate, his writings were, many years after
his death, given a pre-eminent place by Valentinian’s
Law of Citations. Besides his Imstitutes and his
treatise on the S.C. Orphitianum, Gaius wrote many
other works. He composed, for example, a treatise
upon the S.C. Tertullianum, another entitled Res
Quotidianae, others upon the Edictum Urbicum and
the Edictum Provinciale, and commentaries on the
works of Quintus Mucius and the XII Tables. He
may have been the originator of the famous threefold
division of the law into the Law of Persons, the Law
of Things, and the Law of Actions, but it appeats to

1 The 8 C. Orphitianum.
2 For a full account see Roby, Introduction to the Digest, p. 174.
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have been a traditional division employed in institu-
tional treatises and popularised by him.

Justinian made the work of Gaius the basis of his
own Institutes, which, like all elementary works for
beginners, attempts a scientific arrangement which
is generally discarded in the case of books for prac-
titioners, like the Digest. We also owe to Gaius a
large part of our knowledge of the history of Roman
private law, for the istructional character of his
Institutes is much enhanced by the historical treat-
ment he adopts.

2. The general order of the Institutes is as follows :

All law_is either public or private. Where both

parties to a dispute before the Courts are ordinary
citizéfis, a question of private law has arisen ; where
either party is the State, or any branch of it, the
question is one of public law. This distinction is
expressed by Justinian : Publicum jus est, quod ad
statum rei R spectat, privatum quod ad singu-
lorum utilitatem pertinett The Institutes treat, in the
main, of private rather than public law, though
Justinian, unlike Gaius, in the last title of his fourth
book, gives a brief account of public prosecutions
(de publicis judiciis), which is part of jus publicum.
Private law is divided, both in Gaius and Justinian,
into the law which relates (1).to persons ; (2) to things ;
(3) to actions. The Digest expressly refers this divi-
sion to (laius, but it may have been traditional. The
exact meaning of the division has been much debated.
One view is that its object was to divide the law into
three masses merely on the ground of convenience of
treatment, but the so-called law of persons is far from
being exhaustive, and besides contains little mention
17014

—
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of rlghts and duties. It is mainly concerned with an
enumeration of the commoner classes of persons
within the Roman polity, and the various ways in
which one became, or ceased to be, a member of these
classes. Another view is that it is the law of status,
by which is meant the law relating to those classes of
persons whose rights and duties under the law differ
in material particulars from those of the ordinary
citizen. The same objection applies here : there is
very little law in the so-called law of persons. We
cannot do better than follow high authority ! here and
hold, with Theophilus, that it means that every rule
of law has three aspects: the persons it affects, the
subject-matter concerned, and the remedies provided.
Bat though the law of persons really deals with
persons, and not with their rights, it has become
usual with text-book writers to treat of the rights and
duties of such persons as well, and that course will
be pursued here so far as it is consistent with the
treatment to be expected in an elementary text-book.
The jus quod ad res pertwnet consists of the items of
wealth, whether material like land, or notional like
a debt, which belong to persons, together with how
they are acquired, transferred, or lost; while the jus
quod ad actiones pertinet is concerned with the remedies
the law affords for the enforcement of rights. It
cannot be claimed that Roman institutional writers
carried out the above arrangement with strict re-
gard to logic, but it appears to be what they meant
in the main by their famous division which has left
its mark on all discussions affecting the scientific
arrangement of law.

! Buckland, p. 58.



PART I
THE LAW WHICH RELATES TO PERSONS

In all early systems we find greater inequalities among
the nationals of a State, both social and legal, than is
the case under the developed systems of to-day, the
tendency of social progress being towards the elimi-
nation of inequalities, and the placing of the State’s
nationals upon a complete footing of equality as
regards their political and legal rights. Accordingly,
in Roman, as in early English law we find people
grouped into a large number of classes, each distin-
guished from the others with respect to its position
under the law. On the one hand we have the_free-
born (ingenuus) citizen (civis) of full age and complete
capacity, who enjoyed the widest rights conceded to
anyone under the law ; on the other hand there was
the slave distinguished by a negation of capacity as
regards legal rights and duties. Between these two
extremes we have a number of intermediate classes
of persons, each with its distinguishing characteristics.
It seems to.have been the general intention of Gaius
to give his pupils some account of the more usual of ,
these, explaining how each arose and was determined.
He was not concerned to give an account of the law
concerning them, but his sole digression into law, in
connection with the tutele (guardianship) of women,
9 E
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misled Justinian's compilers into introducing a title on
the auctoritas (authority) of tutors. Accordingly the
Jus quod ad personas pertinet is not the law of persons
or of status as Austin conceived it. Neither is it the
law of the family, as Savigny maintained, though it
must be admitted that the principal statuses treated
of were those of dependence, e.g. the son in his father’s
potestas (power), the slave, the person in mancipii
causa (civil bondage), and the like.

There were many classes of persons in the Roman
world of whom Gaius makes no mention. The pere-
grine has no interest for him. Tt is rather with the
Roman citizen that he is concerned, and if he treats
of these mainly from the aspect of dependence, the
reason may be that the normal citizen was too
familiar a person to need mention, or that his posi-
tion was implicitly considered in the explicit treat-
ment accorded to the classes under disability. Not
many classes of persons are mentioned ; many of the
less important are not mentioned at all, probably
because Gaius was dealing with students in an ele-
mentary course of lectures. (aius seems to be
primarily concerned in his exposition with the ordinary
ctvis, and with those classes of persons who could
become such, and the ways in which it was possible for
them to do so. His concern with slaves and the
various classes of Latins, who were favoured pere-
grines, in that it was open to them to achieve Roman
citizenship in a variety of ways by their own efforts,
is confined to this point of view.

As Book I. of both Gauius and Justinian’s Institutes
deals with the so-called law relating to persons, it
becomes necessary to get a clear conception of what
is meant by a person in law. Here it is important for
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the beginner to grasp clearly the truth, that there is
nothing static about rules of law and the legal con-
ceptions they enshrine. Here, as elsewhere, we are
faced with constant change. A legal conception that
is true at one period of legal development may have
undergone profound change in succeeding periods.
Fvery age has a morality of its own, and problems of
its own to solve caused by social development, and
law is but the legal clothing of society, mirroring the
current morality of the age, and changing both as to
its rules and its conceptions with the society itself.
It follows that the legal conception of a person is
bound to vary from age to age. Modern legal systems
clothe with personality whatever, whether a human
being, or group of such, like the colleges of Cam-
bridge University, or in some systems, but not our
own, a mere institution or foundation like a church,
or even an animal or an idol, is recognised as the
bearer of rights or bound by legal duties. But this
conception of legal personality is certainly later than
the Corpus Juris of Justinian. For both Gaius and
Justinian the term ‘person’ was used in the un-
technical sense of homo or human being. Thus
the slave under Roman law would be a person, and
is indeed spoken of as such, but as he had neither
rights nor duties under the law, he would not be a
person according to the modern legal meaning of that
term. But as with the Romans the term res meant
any item which went to make up the sum of a man’s
wealth, a slave being such an item would certainly
be a res; so from the point of view of the Law of
Persons the slave is a person, but from the point of
view of the Law of Things the slave is certainly a
thing.
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Gaius deals with ‘persons’ from the following
standpoints :

1. Libertas.—Is the individual in questlon a free-
man or a slave ? Freemen might be ingenus (born
free), or libertini (made free). The latter might be
either cives, Junian Latins or Dediticians. There
were no degrees of slavery.

I1. Civitas.—Is he, if free, a citizen or a peregrine ?
Peregrini might be the subjects of other States, pro-
vincial non-citizen subjects of Rome, or Romans
who had forfeited citizenship while retaining their
freedom.

IIT. Familia.—Is he, if a citizen, sut Juns, that is,
not subject to any family head, or aliens juris, subject
to such control? The former might be completely
free from all control, or subject to some sort of control
other than that of a family head, e.g. pupills, subject
to tutela (guardianship) on account of their tender
years or their sex (tutele mulierum); persons under
disability, e.g. the lunatic and the interdicted prodigal,
and therefore #n cure (under the care of curators, a
species of guardian); or adolescentes (minors, between
fourteen and twenty-five years of age), also under a
special form of cura, owing to youthful inexperience.
Persons aliend juris might be those in patria potestate
(in paternal power), or in manu mariti (women
under the control of their husbands), or free persons
an causa mancipid (in civil bondage).

Under-Justinian we note the following changes :

17 Libertas.—The division of libertini into three
classes, cives, Latini, and Dediticir, had practically
become obsolete and was abolished by Justinian.

IL. Civitas.—After the Edict of Caracalla, A.p. 212,
which conferred civitas {citizenship) upon vsjﬁ?ﬁs
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classes of non-citizen subjects of Rome, the import-
ance of the distinction between cives and peregring
lost its practical importance.

II. Familia.—Tutela mulierum (the guardianship
of women) disappeared before the end of the third
century A.D.; the status of women on manu maris
and that of persons in mancipii causa had become
obsolete. Though patria potestas continued to be a
living reality, the wide powers originally included
in its scope had been abolished as to some, and cir-
cumscribed as to others, so as to make it a tolerable
institution.

The general result to be noted is that under
Justinian there were fewer classes of persons than
under Gaius, a fact which exhibits a permanent
tendency of social progress which aims at putting all
a State’s nationals, as far as possible, on a complete
footing of equality as regards legal rights. This is
what Sir Henry Maine means by saying that the
progress of society is from status to contract,® for in
early societies people are determined by law into
classes, each with its distinctive rights and duties
which may not be varied by agreement, whereas in
a modern society the number of such classes is at a
minimum, and the ordinary citizen is free to alter his
legal position by express contract. The slave gives
place to the servant ; the tutela of women of full age
disappears ; the incidence of patria potestas become:
of small moment. This does not, however, mean
that status is entirely replaceable by a contract system,
and that it is merely a matter of time when this
consummation will be reached ; for the whole ques-
tion is governed by considerations of policy, and

1 Maine, Ancient Law, chap. v.
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accordingly such statuses as infancy and marriage
cannot fail to be determined by the general law, in
the interests of the society as a whole.

Section I. Libertas

Under this head must be considered—
1. The nature of slavery.
2. The causes of slavery :
A. Jure gentium (by the law of nations) ;
and
B. Jure civili (by the civil law).
3. The termination of slavery, by
A. Manumission.
B. Methods other than manumission.
. The legal condition of a slave.
. Restrictions on manumission.
. Justinian’s changes in the law relating to
lLibertas.

1. The nature of slavery.

Slavery is defined by Justinian ' as an institution
of the jus gentium in which one person, contrary to
nature, is subjected to the dominsum (ownership) of
another. This seems to suggest that every slave must
have an owner, whereas there were slaves who were
not owned, e.g. servi poenae (slaves of punishment)
and slaves of the Fiscus (Imperial treasury), which
was not regarded as a person in law at that time.
There were other cases. Accordingly slavery, it has

{ been contended, is a condition of rightlessness. But
there seem to have been instances under the later

[N

1 Inst. i, 3. 2.
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classical law, after the time of Antoninus Pius (a.D.
138-161), when the slave could get the protection of
the law. The suggested definition misses the Roman
point of view, which does not require every slave to
be owned, but merely indicates the slave as the one’
human being who can be owned.* It is true, however,
that, generally speaking, a slave was both rightless
and dutiless in law, but the slave was personally
liable for crimes and civil wrongs (delicts), but in the
latter case this meant very little as long as he con-
tinued a slave.

2. The causes of slavery.

A. Jure gentium.—(i.) A slave is primarily a cap-
tured Toreign enemy,* who was saved by his captors
from the death penalty they could inflict, in order to
serve them. The captives became the property of
the State and were commonly sold to private owners.
The effect of such capture was to suspend all the
rights of the captive, but these could, in general, re-
vive by the doctrine of postliminium in the case of a
Roman who had been captured Tighting bravely, and
who returned to Roman soil, having effected his
escape, or having been fully redeemed, from the
moment of such return. If he died in captivity he
was presumed to have died at the moment of capture.
By this fiction of the lez Cornelia, his will, which
would otherwise have been destroyed by enslave-[
ment, stood good. (ii.) Birth. According to the jus
gentium the condition of a child was entirely deter-
mined by the condition of the mother, irrespective of
the condition of the father. Hence the children of an
ancilla_(female slave) were born slaves themselves.

ut Tater the rule was relaxed, and if the mother had
* Buckland, pp. 62 63. 16,1120
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been free at any time between conception and birth
the child was to be free. Exceptionally, however, by
the S.C. Claudianum a free woman could, by agreement
with the owner of a slave with whom she was co-
habiting, produce slave children, a rule which Hadrian
abolished. Gaius tells us that by some lex, the name
of which is not known, but assumed by some to be
part of the same enactment, the children of a free
man by an ancilla, whom he believed to be free, should
be free in the case of males, and slaves in the case of
females, till Vespasian repealed this.

B. Jure cwile.—(i.) The S.C. Claudianum provided
that a free woman who after prohibition cohabited
with another’s slave without the master’s consent, if
denounced three times, became by magisterial award,
with her issue, his slaves, till Justinian abolished the
rule. (ii.) By the XII Tables a manifest thief, if a
free man, was reduced to slavery till the praetor intro-
duced a milder penalty. (iii.) A civis, who evaded
the census or his military duties, could be sold by the
State as a slave, so long as the census continued.
This was obsolete long before Justinian. (iv.) In-
solvent debtors could, in early law, be sold into
foreign slavery. (v.) A lbertus (freed man) could
be sold as a slave by his patron or recalled into
slavery for gross ingratitude. (vi.) Persons condemned
for crime to death, or to labour in the mines, or to
fight wild beasts in the arena, became servi poenae,
till Justinian abolished the rule that a convict became
a slave. (vii.) If a free man over twenty years of age
allowed himself to be sold collusively as a slave in
order to share the price, the praetor would refuse
to allow him to bring his proclamatio in libertatem
(claim of liberty) and adjudge him to be a slave.
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This was confirmed by a senatusconsult ; but in later
law he could recover his freedom by restoring the
price. (viii.) Even under Justinian new-born children
could be sold under pressure of poverty, but with a
perpetual right of redemption.

3. The termination of slavery.

A. Manumaission, or release of the slave from
slavery by some act of the master. It converted
the slave into a civis. With respect to his former
master he was said to be a libertus, but with respect
to others he was a libertinus. This took place (i.)
vindicta (by a fictitious claim), or (ii.) censu (by enrol-
ment on the census), or (iii.) testamento (by will), and
is probably due to the appreciation of the fact that
it was alike good policy and morally praiseworthy
to free a slave who had deserved it.

(i.) Vindicta.—The proceedings which took place
before the praetor, but not necessarily in Court, were
as follows. The master and a friend who has agreed
to be plaintiff in the proceedings and is called the
adsertor libertatis, appear with the slave. The adsertor,
holding a wand (vindicta—whence the name of the
action), claims not that the slave ought to be freed,
but that he is, 7.e. always has been, a free man: ‘Hunc
ego hominem ex jure Quiritium liberum esse aio’ (I claim
that this man is free according to the law of the
Quirites), and thereupon touches him with the wand.
"The master does not resist the claim, and the praetor
thereupon adjudges the slave to be free. Later the
part of the adsertor libertatts is played by the praetor’s
lictor, and the master is released from all formal
participation. Probably even before Justinian, and
certainly under him, it was a valid manwmissio
vindicta if the master declared (before the praetor)
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his intention to free the slave, no matter where, and
even though done informally.

(ii.) Census.—The census was taken by the censor
every fifth year to determine the position of citizens
in the Servian centuries, and for the purposes of
taxation. If the slave was enrolled by the censor
with the consent of the master as a civis, it operated
as a manumission. This method disappeared with
the census itself under the Empire.

(iii.) Testamento.—Here freedom was bestowed
by a declaration to that effect in the master’s will,
and this might be done directly (in which case the
slave became libertus orcinus—the libertus of the
deceased testator), or it might be done indirectly by
directing the heir or legatee to free the slave, in which
case he became the libertus of the heir or legatee who
freed him. Here, unlike the two preceding cases,
the manumission might be subject to a condition,
that is, some event both fature and uncertain, e.g.
“if he serves my heir faithfully for five years’; or
ex die, from a future point of time which might be
certain, e.g. ‘five years after my death’; or uncertain,
e.g. ‘when Balbus shall die’. Here it is certain
Balbus must die, but not certain when. The effect
was the same as if it had been a condition. Till the
condition was satisfied the slave was statuliber, but
when the condition was satisfied he could not be
deprived of his liberty by any act of the heir, e.g. a
sale ; and, in prospect of the liberty that was to be
his, he was protected against harsh conditions, torture,
and such treatment as could only be inflicted on
slaves.

The above methods, which were the only methods
in Cicero’s time that converted a slave into a civis,
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were known as legits i and were
only available to the quiritary owner. There were
certain less formal modes of manumission, called

LSS manus sol , which left the man a
slave, but, by the intervention of the praetor, who'
refused to permit the master to exercise dominion
over the slave, he was protected in the de facto
enjoyment of his liberty and was said n Lbertate
esse. These were (¢) a manumission infer amicos (a
declaration before witnesses); (b) per epistulam (by
a letter of enfranchisement), or (c) in convivio (a
declaration before guests assembled at a feast). A
bonitary owner (one whose ownership was inferior
to that of the quiritary owner) could only produce
the same result, even when he employed formal
methods of manumission. Persons in libertate were
subsequently converted into Junian Latins. Another
informal method (wn ecclesiis) came in with Christi-
anity, for masters commonly freed their slaves in
church before the congregation. Constantine per-
mitted this to confer civatas if it was attested in
writing signed by the master.

B. Methods other than manumission conferring
liberty.—(i.) Postlimintum. (ii.) An edict of Claudius
conferred liberty on a slave whose master abandoned
him on account of age or infirmity. (iii.) By_re-
demption in the case of a child sold as a slave when
newly born. (iv.) One who became a slave by
collusive sale could recover his freedom in later law
by refunding the price. (v.) A slave of punishment,
if pardoned, recovered his freedom, but if restitutus
as well, he was restored to his original position in all
respects. This does not exhaust the cases.!

1 See Buckland, pp. 84 and 85.
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4. The legal condition of a slave.

According to the jus ciwvile a slave was a res or
chattel. Like any other res he could be owned by
one or by several masters, or one man might have a
life interest (usufruct) in the slave, the ownership (do-
mantum) being in another. Being a thing, the slave
had no sort of right;* he could be killed or tortured
at his master’s caprice ; he could own no sort of pro-
perty, nor could he be regarded as capable of being
legally bound by, or of legally binding others by,
obligations. Some qualifications to this strict view,
which, however, serve to show that even according
to the civil law the slave was not absolutely on the
same level with animals, are—

(i.) The fact that the master exercised potestas
over him, for potestas is a term only applied in
relation to human beings.

(ii.) The capacity the slave possessed of being
made, by proper methods, a free man and a citizen.

(iii.) The fact that the slave could act as his
master’s agent, not in the modern sense that he could
affect his master with liability, but in the sense that
the master might benefit by acquiring proprietary
rights through his slave, or by taking any profit there

might be under his slave’s contracts (melior condicio
nostra per servos fieri potest, deterior fieri non potest).

(iv.) The child of an ancille was not regarded as

fructus (fruits) like the young of animals.

(v.) A slave could be instituted heir for the benefit
of his master. ’

1 In servorum condicione nulla differentia est. However much the
social condition of slaves might differ, and there were great differences,
e.g. between a favourite dumestic slave and a servus poenae, all were
alike in the eye of the law, and enjoyed merely the capacity to become
free.
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(vi.) Criminal liability attached to slaves.

In course of time this, the strict theory, became
materially modified.

Though originally the master possessed absolute
rights over his slave’s body (jus vitae necisque), it is
impossible to suppose that in early Rome these, or
the minor rights they implied, were either generally
exercised or abused. Slaves were few in number and
corresponded rather to our domestic servants and
farm labourers than to slaves in the modern sense,
and they were probably well enough treated by their
masters. But with the growth of Rome as a world

' power the treatment of slaves changed. During
the late Republic and under the Empire the number
of slaves became immensely increased, chiefly owing
to the number of prisoners taken in war, and it was
not at all uncommon in the time of Horace for an
ordinary citizen to possess 200 slaves. Necessarily
the old domestic relations disappeared and the increase
of wealth and luxury, with the resulting corruption
and cruelty, led to the abuse of the master’s strict
rights. Under the Empire, therefore, legislation was
found necessary for the protection of slaves. By algs.
Pelgania (passed some time before A.p.79) masters were;
forbidden to deliver theirslaves to fight with wild beasts!
without a magistrate’s order. By an edict of Claudius
slaves whom their masters abandoned as old or infirm
thereby acquired their freedom. Hadrian required the
consent of the magistrate in all cases before death
was inflicted. Where masters had been guilty of such
excessive severity (infolerabilis saevitia) towards their
slaves as to cause them to seek refuge in the temples
or at the statues of the Emperor, Antoninus Pius re-
quired the magistrate, after an inquiry, to sell them
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to some more considerate person, thus, in effect, per-
mitting slaves to seck the protection of the law ; and
the same Emperor provided that the provisions
of the lex Cornelia de sicariis (81 B.c.), which made
the killing of a servus alienus homicide, should be
extended to meet the case of a master who killed his
own slave without cause (qui sine causa servum suum
occiderit, non minus puniri jubelur quam qui servum
alienum occiderit). Under Justinian the master was
restricted to the infliction of reasonable chastisement
only. But though the slave came thus to acquire
immunity from being killed or grossly ill-treated, he
could never personally assert such right ot any other
before the courts; for while it was recognised from
quite early times that a slave might have a peculium,
1.e. certain property or money, which he was allowed to
“enjoy personally, the enjoyment was de facto merely ;
for the peculium belonged, in law, like the slave him-
_self, to the master, who could resume possession at
any moment. The slave might be authorised by his
. master to employ the peculium in trade, the profits
" of course accruing to the master. Under the Empire
this peculium was extended to earnings made by and
gifts to the slave, who might so acquire considerable
sums, the peculium remaining, like the earlier kind,
in strict law the property of the master. But masters
do not seem to have largely exercised their right to
resume possession, and we find slaves purchasing
their freedom from their masters with their peculium.
On being freed a slave took his peculium in the absence
of express agreement to the contrary. Subject to
what may be called the slave’s moral right to his
peculium, everything the slave acquired he acquired
} For his master. Accordingly if on a sale, for example,
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a horse or land is legally transferred to the slave of
Maevius, the ownership at once vests in Maevius:
Item wvobis adquiritur, quod servi vestri . . . nman-
ciscuntur. . . . Hoc etiam wvobis et ignorantibus et
inwitis obvendt. And the principle is not confined to
things transferred to the slave on a change of owner-
ship, e.g. on a sale, but extends to things merely in
his possession, so that if the possession ultimately
ripens into ownership under the rules of usucapio,!
the master benefits by the mere possession of his slave.|

In the case where a slave belongs to one master
by a bare legal title, to another in bonis, the latter
alone profits. Further, if the master were entitled
merely to a usufruct or life interest in the slave, only
what the slave acquired by means of anything belong-
ing to the master (ex re nostra) or by the slave’s own
labour (ex operis suis) belonged to the master.?2 So,
e.g., if Titius has a usufruct in a slave, and Maevius
the dominsum, and Balbus leaves the slave a legacy,
Maevius takes and not Titius ; for the legacy accrued
to the slave neither by means of anything belonging
to Titius nor by the labours of the slave.

A slave, being a human being, might, as a fact,
make an agreement either with his master or some
third person. TIn neither case did the agreement
amount to a contract in the strict sense, because the
slave could neither sue or be sued upon it ; but—

"7 () If made with a third person, the latter incurred
a civil obligation, which the slave’s master could en-
force, and so secure the benefit of the promise.

(ii.) The master, though not civilly liable on such

1 Infra.

2 The rule was the same with a bona-fide serviens and a servus alienus
who the master thought was his own slave.
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contract, was made liable by the praetor by means
of an actio adjectitiae qualitatis where there was a
peculium ;* and

(iii.) In any case a slave’s contract gave rise to
‘natural > obligations, which, like our ‘contracts of
imperfect obligation’, though not enforceable by law,
were not without legal consequence. Suppose, e.g., a
master contracted an obligation with, resulting in
a debt due to, his slave ; the obligation to pay was
naturalis, and could not be sued on. But if the
master freed the slave and paid the debt, and, after-
wards repenting, tried to get it back, the  natural’
obligation sufficed to defeat him if the slave tooks
his peculium. And the case would be the same had
the debt been contracted and paid by a third person.

With regard to civil wrongs or delicts, a slave
might be wronged either by his master or by a third
person. If by his master, he had no legal redress,
though the State might, under the legislation already
noticed, interfere and punish the master on his behalf.
If the injury were the act of a third person, the slave,
again, never himself had a remedy which he could
personally enforce, the wrong was regarded as done
to the master ; so, for example, if it resulted in actual
damage to the slave, the master could sue under the
lex Aquilia ;2 if, on the other hand, the act were
intended primarily as an insult to the master, he could
sue by the actio injuriarum. That the wrong was
wholly regarded as done to the master is shown by
the fact that where a slave owned in common by
two or more persons had suffered injuria, the damages
were estimated, not according to the respective shares
of the masters in the slave, but according to their

1 P. 340, 2 P. 371,
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respective positions (ex dominorum persona quia tpsis
fit ijuria). Finally, if the slave had been wilfully
killed, the master could prosecute the offender under
the lex Cornelia de sicariis ; a prosecution, as we have
seen, to which the master himself was made liable, if
he killed his slave without cause, by Antoninus Pius.

With regard to wrongs done by a slave, if to the
master, no legal obligation arose, though the master
might (subject to the protective legislation above
noticed) take the law into his own hands. If the
slave had wronged a third person, the master was
bound to surrender him to the person wronged, or,
alternatively, to pay the damages.

5. Restrictions on manumission.—(i.) We have seen
that a bonitary owner could not manumit so as to
make the slave legally free, till Justinian abolished
the distinction between bonitary and quiritary owner-
ship. (ii.) A woman @n tutele (under guardianship)
could not manumit without the consent of her tutor,
as long as the institution of tutela mulierum survived.
(iii.) A slave owned in common by two could not be
freed by one till Justinian permitted this, compensa-
tion being paid to the other owner. (iv.) A slave in
whom another had a usufruct (life interest), if freed
by his master’s will, did not gain his liberty till the
usufruct ended. Justinian made him free, but he
remained bound to the discharge of his duties towards
the usufructuary, unless the usufructuary acquiesced
in the manumission. There were other cases, the
most important of which are as follows :

At the beginning of the Christian era three im-
portant enactments were passed with regard to
manumission—the lex _Fufia Caninia, 2 B.C.; the

lew Aelia Sentia, 5.0. 4; and the lex Junia Norbana,
F
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A.D. 19—of which the first two appeared distinctly
retrogressive, in that they imposed restrictions on
manumission When the general tendency of legal de-
velopment is in favorem libertatis. Probably there were
three main reasons for the legislation in question—

(@) The interest of the creditors of the master
that valuable property (i.e. his slaves) should not
be fraudulently put out of their reach (by manu-
mission) ;

(b) Of the heir, where the manumission was by
will ;

(c) Of the State, which found in freed slaves a
dangerous class of citizens.

The provisions of the most important of these
laws-—the lex Aelia Sentia—may be stated as follows :

1. All manumissions in fraud of creditors or of
the patron of the manumitter were void, and a manu-
mission was fraudulent where the master was either
insolvent at the time or became so by the manumission
itself. But—

(@) The manumission must not only as a fact
cause loss to the creditors, the master, Justinian laid
down, must also have a fraudulent intention ; and

(b) Notwithstanding this or any other provision
of the enactment, a testator who was insolvent
could, by his will, institute one slave as his heir,
at the same time giving him his freedom: ut . . .
creditores res hereditarias servi i dant, nec
injuria defunctus afficiatur

2. A slave under thirty years of age could only be
freed so as to become a civis by the proceeding vin-
dicta, and then only after a good cause (e.g. valuable
service rendered by the slave) had been shown before

11061
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a Council which, at Rome, was composed of five
equites (knights) and five senators, in the provinces of
twenty recuperatores. A slave under thirty menu-
mitted by will or informally became a person in
Libertate merely, but after the lex Junia he became a
Junian Latin.

3. A master under twenty years of age could only
manumit his slaves in a similar manner ; 7.e. by vin-
dicta, after good cause shown to the Council (causae
probatio). Manumission by such a master in any other
manner was void.

4. Slaves who before manumission had been
subjected to degrading punishment (e.g. had been
branded or made to fight in the arena) were given,
on manumission, a special status, viz. that of enemies
surrendered at discretion (dediticir). A dediticius
though free and not a slave, had none of the rights
of a citizen, could never under any circumstances
better his position (e.g. become a citizen), and was
not allowed to live within 100 miles of Rome. If
he broke this last provision he hecame a slave
again, and could never be subsequently freed, so as
even to become a dediticius : pessima itaque libertas
eorum est.

5. A means was provided by which a slave who
had been manumitted before the age of thirty other-
wise than by wvindicta after causae probatio could
become a Roman citizen. This is sometimes called
anndculi probatio, and was as follows: If a slave so
imperfectly manumitted, married a woman who
was a civis, or a Latin colonist, or of the same class
as himself, in the presence of seven Roman citizens
of full age, and a son was born of the marriage,

1 Gaius, i. 26.
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who attained the age of one year (anniculus), then on
proof of these facts to the praetor at Rome, or the
governor in the provinces, the ex-slave, his wife (if
not already a citizen), and the child! all become
Roman citizens.

The previous law of the series, the lex Fufia Caninia,
2 B.c., was passed to prevent excessive manumission
of slaves by will, it having become common for testa-
tors to set free inordinate numbers of their slaves in
order to secure their presence, as living witnesses to
their kindness, at their funeral. The actual numbers
are unimportant: the owner of from two to ten
slaves might only manumit half; of ten to thirty,
one-third ; and so on. The slaves to be manumitted
had to be expressly named, and in no case might
the number exceed one hundred.

.2 The last law of the serics, the lex Junia Norbana,
19 A.D.,2 created, like the lex Aelia Sentia, a new status.
At the date when it was passed, manumitted persons
(apart from dediticii) were of two kinds, either free
citizens, 7.e. if manumitted by a manumissio solemnis,
and in compliance with the lex Aelia Sentia, or in
libertate, t.c. de jure slaves still, but protected by the
praetor ; such were—
¢« (a) Persons manumitted by a manumissio minus

l e.g. inter ami
(b) Persons manumitted by a master who was
only equitable owner (in bonis) ; and
i (c) Slaves manumitted under the age of thirty,
therwise than by vindicta, after causae probatio.
Upon all these persons, hitherto only in libertate,
a new and definite status was conferred ; they were

1 Exceptionally the child might be already a citizen (G- i. 30).
2 The date is not certainlv known.
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henceforth to be known as Latini Juniani, theiv
position being based upon Latinitas, a status which
had been enjoyed by certain Latin colonists. A
Latinus Junianus had no public rights, nor had he
the connubium.* But he had part of the commercium,?
1.¢. he could acquire proprietary and other rights inter
vivos, but not mortis causd. A Latinus Junianus,
therefore, could neither take under a will (save by
way of fideicommissum ®) nor could he make one, and
so on his death all his property devolved upon his
late master (or ‘ patron’), just as if he had always
been a slave : ipso ultimo spiritu simul animam atque
Libertatem amittebant. But, subject to these disabili-
ties, a Latinus Junianus was a free man, and his
children, though not, like the children of citizens,
under his potestas, were free-born citizens. A Latinus
Junianus, unlike a Dediticius, could improve his

position and become a citizen in many ways, of which

the following are examples :

(a) Iteratio, i.c. the first manumission being de-
fective, being freed again in a strictly legal manner.

(b) By imperial decree.

(¢) By the anniculi probatio of the lex Aelia Sentia ;
a method which, though confined by that law to
slaves under thirty who had been imperfectly freed,
was afterwards extended to all those persons who
before 19 A.D. had been known as in libertate, and
who afterwards became Latini Junians.

(d) Erroris causae probatio, i.e. a Latinus Junianus
meaning to avail himself of the anniculi probatio
method, marries a peregmm by mistake. On proof of
the mistake, the marriage and the year-old child, he

1 I.e. the right to contract n marriage, giving rise 00 patm pomlm
over the children. 2 See p. 5. 3 P. 2!

i

N
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can take advantage of the provision of the lex Aelia
Sentia where the mistake is a reasonable one.!

v (e) If a woman, by bearing three children.

+ (f) By service in the night watch ; by building a
ship and importing corn for six years; by erecting a
building costing half a considerable patrimony (G. i.
33); by working a mill with a certain output for
three years.

After the lex Junia Norbana, we find the following
classes of persons, under the division of the law of
persons into free men or slaves :

¢ 1. Ingenui, or persons born free.
> 2. Libertind (or Liberti), v.e. ex-slaves who, on
gaining their freedom, became cives.

3. Latini Juniani (before A.D. 19 in libertate),
i.e. ex-slaves who, on manumission and by reason of
some defect therein, became something short of full
citizens.

4. Dediticii, i.e. ex-slaves who, having suffered
ignominious punishment for crime, on manumission
became, under the lex Aeha Sentia, the possessors of
pessima Libertas.

5. Slaves proper. The position of the third, fourth,
and fifth classes has been already described, the
ingenuus is the citizen with full or normal rights, and
therefore it merely remains to notice how the position
of the libertinus differed from that of a man born free.?

It was chiefly ® his duties and obligations with
regard to his late master which distinguished a

1 The principle of erroris causae probatio was apphcable to other
cases, e.g. a citizen marrying a Latin by mistake. See Gaius, 1. 67.

2 The children of hibertin: were ingenus.

3 Originally a hbertinus could not marry an ingenua, a restriction

later cut down to a veto on marriage with a person of senatorial rank.
Justinian abolished it altogether.
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libertinus from an ingenuus. These obligations (which
descended on the patron’s death to his cluldren) were
of three kinds: Tukt, b oA

1. Bomtz the patron had certain tlghts of intestate -
succession on the death of the freedman without issue.
" 2. Obsequium, the freedman was bound to treat
his late master with the same respect as a child his
parent ; he could not bring any action against him
without the praetor’s permission. If his patron or
patron’s family fell upon evil days, the freedman was
bound to provide them with subsistence. As already
seen, if the freedman were guilty of gross ingratitude
(and bringing an actio famosa, even with consent,
was classed as such), he could be in servitudinem re-
vocatus (recalled into slavery).

3. Operae, the freedman was under a moral duty
to perform certain reasonable services (operae officiales)
for his patron; a moral duty which was usually
strengthened by an oath (jurate promissio liberti),
taken by the freedman at the moment of manumission.

These jura patronatus the patron might lose by
his own act, e.g. if without justification he brought a
capital charge against the freedman, or by the act of
the Emperor, who by a decree (restitutio natalium)
might put the libertinus in the same position as an
ingenuus both in relation to his patron and at public
law (where he suffered from certain disabilities ! which
an ingenuus did not share). These public disabilities
could also be removed by the Emperor granting the
freedman the jus anulorum aureorum, but this had
no effect on the patron’s rights.

Justinian’s changes in the law relating to Libertas
were, mainly, as follows :

1 He could not, e.g., be a magistrate or a senator.
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o 1. He abolished altogether the Latini Jundani and
Dediticiz, and made all manumitted slaves Roman
citizens.

2. He entirely repealed the lex Fufia Caninia.

3. He repealed the provision of the lex Aelia
Sentia with regard to the manumission of slaves
under thirty years of age.

4. He retained the provision of the same lex that a
master under twenty years of age could only manumit
vindicta after causae probatio, but modified it so as to
enable a master to manumit by will first at seventeen,
and later, by a novel, at fourteen years of age.

5. The provision of the lex Aelia Sentia making
manumission in fraud of creditors void was retained.

6. A slave instituted heir got his liberty by im-
plication ex ipsa scriptura institutionis, whether bis
master was insolvent or not.

7. The distinction between quiritary and bonitary
ownership was abolished.

8. A manumissio solemnis ' was no longer requisite
for a valid grant of freedom ; practically any declara-
tion of intention, however mformally expressed, was
sufficient.

9. By his 78th Novel Justinian gave restitutio
nataltum and the jus anulorum aurcorum to all freed-
men, but provided that this was not to affect the
Jura patronatus without the patron’s consent; they
thus became, save in relation to their patron, in
exactly the same position as ingenuz.

Before we leave the division of men as slaves or
free, the position of the following persons in positions
more or less akin to slavery requires notice :

i 1. Statu lber was a slave made free by will,
! Ante, p. 59.
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but_not until some condition had been fulfilled, e.g.
“Let my slave Maevius be free if he pays my heres
100 aurer.” Until it was fulfilled he was the slave of
the testator’s heir. If sold by the heres to a stranger,
or if some third person got possession of the slave
and subsequently acquired ownership by wusucapio,
the benefit of acquiring freedom when the condition
was fulfilled nevertheless remained with the slave.

2. Cliens denotes a plebeian who, in early Rome,
before the plebs had become part of the State, had
attached himself to a patrician, who was called his
patronus, and to whom he stood in much the same
relationship as a filiusfamilias to his pater, but he
was protected against too harsh an exercise of his
patron’s authority by a religious sanction merely :
patronus st clients fraudem faxit sacer esto (XII Tables).

3. Coloni glebae adscripte are the serfs of the later
Empire ;! they were in the eye of the law free and
citizens, but they were inseparably attached to the
soil (glebae adscripti) ; they could not leave it without
their lord’s consent, and were in many respects llke
ordmary slaves : licet condi
servi tamen terrae zpsms, cut naty sunt, ea:zsumewtur 2

4. Bona-fide serviens is the free man who acts as
slave for a master under a genuine mistake as to his
status ; so long as he remains in this condition, every-
thing he makes by his labour (ex operis suis), or by
means of the goods of his supposed master, belongs to
the master.

5. Auctorati, were free men who hired themselves
out _ag gladiators; they retained their freedom, but

1 Sohm, p. 179.
3 The term colonus is also used, in a wholly different sense, to
denote a free person holding land under a contract of locatio-conductio.
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were like slaves in that if they were enticed away
from their hirer he could bring an actio furti.

6. Redempti were men who having been taken
prisoners in war had regained their liberty on con-
dition that ransom money was paid, and until this
condition was fulfilled their ransomer was regarded
as having a lien on them to secure payment.

7. Judicatt, nexi ; under the old law a man who
suffered manus injectio, a form of arrest by way of legal
process (e.g. because he was judicatus, i.e. condemned
as a debtor by the Court, or nexus, i.e. liable on a
contract to this process), might be adjudged (addictus)
by the magistrate to the creditor, who at the end of
sixty days, and after certain formalities, had the
nght to sell him as a slave trans Tiberim. After be-
coming_addicius and before being sold, the status of
such a person was a kind of de facto slavery, as is
proved by the fact that he might be the object of
Sfurtum (theft), but de jure he remained a free man,
and so might make a valid legal agreement with his
creditor, e.g. to work off the debt by his labour.

8. Persons in mancipii causa, vide infra, Famiha.

Section II. Civitas

Though adopted by modern civilians, this division
is not clearly made either by Gaius or Justinian.
This, in the case of Justinian, is not strange, because
in his time every subject of the Empire, unless a slave,
was a citizen. But in the time of Gaius citizenship
was still, to some extent, the cherished privilege of
the Romans themselves, and there were very many
peregrini occupying a status wholly different from
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that of citizens of Rome ; it might have been expected,
therefore, that Gaius, after stating that all men are
either slaves or free, should have gone on: ‘and,
again, all men are either citizens or non-citizens’.
In fact, however, Gaius only notices citizenship in-
directly, e.g. in enumerating the various ways by
which a Latunus Junianus might attain to the dignity,
though it is with the citizen that he is really concerned.

In early Rome a man’s public and private rights
entirely depended upon whether he was a citizen or
not, and even after the peregrinus had acquired some
sort of position in the eye of the law by having his
transactions regulated by the rules of jus gentium as
administered by the Praetor Peregrinus, he still could
not effect any single legal result by virtue of the
rules of the civil law. The citizen, on the other
hand, not only had the public rights implied by the
Jus suffragii, i.e. the right to vote, and the jus honorum, '
the right to hold public office (e.g. a magistracy), but
he also possessed the jus connubii, the right to contract
a marriage, giving rise to pairia potestas over the
issue, and the jus_commercit, the right to have his
legal relations (other than marriage) defined and
sanctioned by the civil law, eg. his capacity to
acquire property, to make a contract, to make or
take under a will.

Midway between the civis and the peregrinus was
the Latin who was strictly a peregrine, but distin-
guished by the fact that he could in one way or another
by his own efforts achieve Roman citizenship : these
have already been considered. A peregrine could get
it only by Imperial grant. There were three classes
of Latins :

1. Lating veteres, or the inhabitants of those cities
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that comprised the Latin league, who were soon
absorbed into the body of the Roman people.

2. Latini coloniarii, who comprised colonies of
Romans led out from Rome and induced by large
grants of land to settle in the provinces; or Italian
communities on whom the jus Latii was conferred as
a mark of favour. They enjoyed merely the jus
commercii. At the end of the Social War all such
communities in Italy were given full civitas, but
various communities outside Italy continued to enjoy
this privilege till Caracalla’s edict caused its dis-
appearance. If the community was of the type
known as majus Latium, all its magistrates became
Roman citizens, but if it was minus Lattum, the town
councillors, decuriones, were not within the privilege.

3. Latini Juniani, who had a purely legal status,
enjoyed merely the jus commercii inter vivos as already
noted. They were included in Caracalla’s grant of
Roman citizenship, but the class began to reform, e.g.
where a manumission did not conform to the require-
ments of the lex delia Sentia. It was finally abolished
by Justinian.

The importance of civitas began to decline when,
under Marcus Aurelius, it became a mere question of
purchase. An edict of Caracalla, of A.D. 212, probably
inspired by the desire for an increased revenue, ex-
tended it to colonary Latins, probably also to existing
Junian Latins, and to all peregrini subject to the rule of
Rome, but Dediticii were excluded. The class of Latini
Juniani began, however, to re-form until Justinian’s
abolition of both Dediticii and Latini Juniani, so that
all free subjects of the Roman Empire were tpso facto
citizens. The subjects of foreign States continued
to be peregrini, and there were cases where citizens
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had been deprived of their citizenship through
deportation. ’

Section III. Familia!

This division of the law of persons is based upon
all men being either sus juris, i.e. independent of
the control of some other private person, or alient
Juris, i.e. subject to such control or potestas. A
slave, of course, is alient juris, being under dominioa‘
potestas, but, since slavery has been discussed already
under the division Libertas, the Institutes deal here
only with free persons under potestas.

Inasmuch as the legal relationship known as
agnatio is at the root of this branch of the law, it
seems best to describe it before explaining the law of
Sfamilia in detail.

The modern conception of kinship would have
been described by the Romans as cognatio. It is
the natural tie of blood. A man is ‘related’ to his
brother, his sister, father, aunt, cousin, and so on, by
this bond and no other, and perhaps its most im-
portant legal result is that the relationship may give
rise to certain rights of succession on the death
of such relative without leaving a valid will. At
Rome, the relationship which the law recognises
and, at first, exclusively recognises, is that which
the Romans expressed by the term agnatio; a man’s

legal relatives are not his ‘ cognates’ as such, but his

Lagnates’.

1 A man’s familia is sometimes opposed to his pecunia. In this
sense there 18 some ground for thinking that it included everything
which he could sell by a mancipation, viz.: originally his children in
power, his wife in manu, and free persons given him as bondsmen (in
mancipii causa), as well as those objects which are specifically called
res mancipi (p. 138).
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i dgnates are those persons who are regarded as related
'to each other, either because they are in the common po-
testas of some ancestor, or because they would have becn
in such potestas were the ancestor still alive.r  Roman
private law was based upon the idea that each family
had a head; the head being the eldest living male
ancestor. In his potestas were all his descendants
through males; so that if the great-grandfather
happened to be alive, a grandfather of sixty was as
much a filiusfamilias, and as much subject to the
control called patria potestas, as the youngest infant
in the family in question. All persons subject to the
potestas were agnatt to each other, and they so re-
mained even after the common ancestor had died.
Since the only person who could exercise potestas was
a male, and since most people were under pofestas
because born in pofestas, the writers of the Institutes
define agnates as cognati per virtlis sexus personas
cognatione juncti, quast a palre cognati (cognates,
related through persons of the male sex, that is,
through their respective fathers), but this definition
is inaccurate because, although agnates are primarily
cognates traced through males, the agnatic household
might be artificially diminished or increased. Tt
would be diminished by the marriage of a daughter
into another family, by the release (emancipation)
by the ancestor of any descendant in power, and by
the ancestor giving a descendant by adoption into
another family. Conversely it would be increased
by the accession of a woman who ‘married into’
the family, and a stranger brought into it by adop-
tion or adrogation. Agnates, therefore, may be par-
ticularly described as (a) ¢ blood relations’ (cognati),
1 Cf. Maine, Ancient Law, p. 149.
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traced solely through males, excluding such cognates
as have left the family by emancipation or otherwise,
and, in addition to these blood relations, (b) such
persons, unrelated by blood, as have been brought
artificially (by adoption or otherwise) into the family.!
The test of agnation is subjection to a common patria
potestas ; those are agnates, who are under the same
potestas, or who would have been so had the common
head of the family been alive.

The law comprised under the division falls into
three parts. The head of the family (paterfamilias)
has control over—

1. Descendants through males * (patria potestas).

2. Free persons in the position of slaves (persons
n mancipit causa).

3. His wife (manus).

The term paterfamlias is applied to every male who
Is sut jurss, mespecbxve of age and whether he has or
has not any children in power. No female could be
the head of a Roman family or exercise patria potestas.
The word familia is here used in its strict sense of
the agnatic group comprising the paterfamilias, those
children under his control, whether natural or adoptive,
his wife where the marriage was creative of manus,
his freebondmen (persons i mancipis causa), and his
slaves. With the last two we are not here concerned.

1 Other re]vmonshlps known to the Romans need brief mention :
Gentilias was the rel bsisting between bers of the same
gens or clan ; the gens being an aggregate of agnatic families bearing a
common name. The gens originally succeeded to a man’s property upon
his death ntestate, and the failure of his sui heredes (family heirs) and,
after the XII Tables, his  nearest agnates’.

Affines, tho cognati of each party to a marriage, wero affines to the
other party (cf. the English ¢ brother-in-law *).

2 This includes those taken in adoption,
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Subsect. 1. Patria Potestas

Patria potestas may be considered in three aspects :

A. Tts creation.
B. Its nature.
C. Tts termination.

A. Iis origin.

Patria potestas arises (i.) by justae nuptiae, (ii.)

by legitimation, (iii.) by adoption, (iv.) by adrogation.
Two other cases creative of patria potestas have
already been noted, anniculi probatio and erroris
causae probatio.
* ¢ (i) The children of a lawful marriage are in the
potestas of their father (in potestate nostra sunt liber
nostri quos ex justis muptiis procreaverimus), provided
that he himself was not a filiusfamilias, in which case
the children fall under the same potestas as their
father. And not only do the children of the marriage
fall under potestas, but all remoter issue through males.
Thus if Titius, not being subject to potestas, marries
and begets a son A and a daughter B, both fall under
his potestas. 1f A marries and begets children, these
also are subject to Titius’s power; if B marries,
these children do not come under the potestas of
Titius but, if the marriage was justae nuptiae, under
the potestas of her husband or the head of his family.
If a woman not being subject to potestas or to manus
bore children, they were, nevertheless, not regarded
as in her potestas; and therefore her family ended
with herself (mulier familiae suae et caput et finis
est). For the requisites for justae nuptiae, see Manus,
nfra.

(ii.) Legitimation.—Aliquando autem evenit ut libers

138 9prn
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quidem statim ut nati sunt, in potestate parentum non
fiant, postea autem redigantur in potestatem (Some-
times it happens that children who when they are
born do not at once fall under patria potestas are
afterwards reduced under potestas).

Glaius is here referring to the cases already noted
of anniculi probatio and erroris causae probatio, but
these are not cases of legitimation, for the marriage
wag quite lawful, though not creative of patriu potestas.
Legitimation is a conception of Christianity intro-
duced to meet the case of definitely illegitimate
children, the product of concubinage, a permanent
relation between man and woman, but falling short of
marriage. It must be distinguished from mere illicit
intercourse, to which the rules of legitimation did not
apply.

(a) Per subsequens matrimonium.—Legitimation
by the subsequent marriage of the parents seems to
have been introduced by Constantine, the first
Christian Emperor. In the developed law of Justinian
three conditions were necessary : the marriage must |
have been possible when the child was conceived (and '
therefore the children of an incestuous marriage, or
born in adultery, or born from the union of a citizen
and a slave, would not have their position improved
by a subsequent marriage between the parties), there
must be a proper marriage settlement (instr
dotis), and the child must not object. The reason for
this last requirement was that, being born out of
wedlock, the child was su? juris and under no control,
and therefore ought not to be brought under potestas
and made alient juris against his will. At first it was
not allowed where there were legitimate children, but
in the end this was permitted.

G
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(b) By Imperial rescript.—Justinian provided that
if legitimation per subsequens matrimontum were im-
E)sslble (e.g. the mother were dead or already married
to some person), and if there were no legltlma,te
child, natural children might by a rescript, given
either on the application of the father or after his
death, be put in the same legal position as if born
legitimate.

(¢) Oblatio curiae.—Theodosius and Valentinian
in A.D. 443 provided that citizens who had no legiti-
mate children might, by making a natural son a decurio
(member of the curia or order from which magistrates
were chosen in provincial towns), or marrying such
a daughter to a decurio, be succeeded by such children
on intestacy. Justinian allowed such a child to pass
under potestus, thus making it true legitimation, and
even if there were legitimate children. The reason
for this exceptional piece of legislation was that to be
a member of a curia was a costly distinction, and that
recruitment was not easy owing to the unwillingness
of the citizens to bear the burden. Legitimation
effected in this manner had, up to a certain point,
the same effect as if made in the two ways before
mentioned. The child, in all three cases, became
legitimate, subject to patria potestas, and acquired
the right of succeeding his father. But whereas
children made legitimate by either of the two other
methods entered their father’s family for all purposes,
and so got possible rights of succession to other
members of the family, a child made legitimate by
oblatio curine acquired no. succession rights to any
‘member of the family save his own father.

(iii.) Adoption.—Both Gaius and Justinian use
the word adoptio to include (a) the adoptio of a person
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alvens juris, and (b) the adrogation of a person sus juris.
Here the word is confined to the former.

(@) Adoptio proper was where a person under one
potestas was given into another potestas. It therefore
involved two acts: the extinction of the agnatic tie
in relation to the ongmal family,' and the creation
of an agnatic tie in relation to the acquired family.
Originally, no doubt, an adoption was regarded as
impossible. Adoption is thought to have been first
made feasible by reason of a construction put by the
jurists upon the provision of the XII Tables which
aimed merely at punishing callous fathers. This (as
above stated) was to the effect that a father who
sold his son as a slave three times should thereby for
ever lose his patria potestus over such son, and is the
basis of the first part of the ceremony of adoption as
described by Gaius, which has for its object the
breaking of the old agnatic tie, and succeeds in so
doing by means of three solemn conveyances or sales
and two lawsuits. The process is as follows : A, the
natural father, procures the attendance of his son B
(to be given in adoption), five Roman citizens above
the age of puberty, a libripens (i.e. another citizen
holding a pair of scales), and a friend C. C buys B
from A for a nominal sum, using the appropriate
words and forms. Thereupon B becomes in the
position of a slave (in mancipit causa) to C. A, B,
and C thereupon go before the praetor, A or someone
on his behalf claims that B is really a free man, C
does not deny it, and the praetor decides that B is
free. In other words, C has manumitted B vindicta,
and thereupon, since only three sales can destroy patria

1 This was the only thing needed in emancipation (infra); hence the
likeness in the nroceadines in emancination and the firat nart of adontion
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potestas over a son (though one is enough for a
daughter or a grandson), B reverts into the potestas
of A. Accordingly, the same sale and the same
fictitious lawsuit are gone through a second time, and
for a second time B, after being in mancipii causa to
C, falls back into A’s potestas ; apparently a small
result for so much trouble, for he was in A’s potestas
ab initto. Then for a third time B is sold to C, and for
a third time stands to him servi loco, but the provision
of the XII Tables has been called into operation,
and A’s patria potestas, the old agnatic tie not only
between A and B, but between A and all the members
of his family on the one hand, and B on the other, has
disappeared for ever, and the first part of the ceremony
of adoption is complete.
The object of the second half of the proceedings,
viz., the creation of a new agnatic relation between
B and D, the intended adopter, might have been at-
tained by D claiming, in a fictitious suit, that B, whom
C asserts is wn mancipit causa, to him, is really D’s
filius, C making no defence ; but usually C makes
a mancipation or sale of B back again to A, his natural
father, to whom B will now stand not as a son but
in mancipii causa, and then by a fictitious lawsuit (in
Jure cessio) B, A making no defence, will be adjudged
D’s filiusfamilias. A person might be adopted as a -
son, or as a grandson, and attached to a son with his
consent, or not so attached. One’s own child or
grandchild who had been given in adoption could be
readopted, but this did not restore the original ties
between him and other members of the family.

The effect of adoption was that the child broke
away from its old family in every respect, in par-
ticular losing all right of intestate succession to the
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natural father, but acquiring a new right of succession
to the adoptive father, exactly as if he had been born
into his family.

There were two important changes in adoption
in Justinian’s time. rLo—

1. As a matter of form all that was necessary was
that the real father, the adoptive father, and the
person to be adopted should go before the magistrate
and make a declaration, which was thereupon entered
on the acta (records) of the Court.

2. Justinian drew a distinction between adoptio
plena and adoptio minus plena. Adoptio plena was
only to take place when the adoption was by a natural
ascendant, e.g. a maternal grandfather, and in such
case the effect was as under the old law. In every
other case the adoption was minus plena ; the child,
as a fact, passed into the physical control of the
person adopting, but as a matter of law remained a
member of its old agnatic family, and the only legal
effect of such an adoption was that the child acquired
a chance of intestate succession to the person making
the adoption. Justinian was trying to guard against
this sort of danger: suppose A has given his son B in
adoption to C, who is a wealthy man; he naturally
supposes that C will provide for B. So he distributes
his own property by his will among his other children.
After his death C capriciously emancipates B, who is
thus left without resources. This danger would, of
course, be remote where the adopter was a natura%
ascendant of the child adopted {7

(b) Adrogation, which is an earlier institution than
adoption proper, took place when a person who was
sus juris became aliens juris by placing himself under
the potestas of another citizen, and since this involved
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the extinction of a Roman family, the proceedings
[took place originally in the Comitia Calata, presided
‘over by the Pontifex Maximus. There (after a pre-
liminary inquiry into the expediency of the act had
been made by the pontiffs) the person making the
adrogation, the person to be adrogated, and the
citizens present were asked if they respectively con-
sented to the adrogation. If they did, by the vote of
the Comitia the person adrogated passed into the
potestas of the person adrogating him, to whom he
stood as a filiusfamilias, his own family with its sacra
(religious rites) being destroyed. And there also
passed with him into the new potestas his descendants
(if any), and the whole of his property, i.e. all his
corporeal property and his rights, save such purely
personal rights ! as were extinguished by the capitis
deminutio® (change of status) which took place.
With regard to obligations owed by the person adro-
gated there was a distinction ; if due from him as
heir of some third person deceased, they passed to
and bound the person making the adrogation; if
merely personal, they became extinguished altogether
at strict law. Later the praetor gave creditors the
right to be satisfied out of property which, but for
the adrogation, would have belonged to the person
adrogated (G. iii. 84).

After the Comitia Curiata decayed and the citizens
were Tepresented by thirty lictors, adrogation still
took place there, and the proceedings were, even then,
not purely formal, since a judicial inquiry was still
held, and the consents of the parties were as necessary

1 E.g. services due to him by a freedman. Formerly ususfructus and
usug also, but Justinan amended the law in this respect.
2 See p. 126.
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as before. It was not until Diocletian that the form
changed, when for the vote of the Comitia was sub-
stituted a rescript of the Emperor, a form which con-
tinued down to, and in the time of, Justinian himself.
The only change made by that Emperor was that he
reduced the interest of the person making the adro-
gation to a life interest (usufruct) merely in the pro-
perty of the person adrogated.!

The purpose of adrogation was to keep alive a
family which was in danger of failing through the
lack of heirs. Hence only the childless could resort
to it, and those who through age or some similar
reason were not likely to have children. Only one
person could be adrogated.

Originally since the act took place in the Comatia,
adrogation could only be effected at Rome. A woman
could neither adrogate nor be adrogated, for she could
not appear before the Comitia, nor could an impubes
be adrogated, a further reason for this last restric-
tion being that a man might by adrogating a child
one day and emancipating him the next, acquire and
retain all his property without incurring any obliga-
tions in regpect of him. When the vote of the Comitiaj
was replaced by Imperial rescript, adrogation became:
possible in the provinces; under Diocletian it was
recognised that women could be adrogated. The
adrogation of an umpubes was made possible, in par-
ticular cases, by special grace of the Emperor. Antoni-
nus Pius generalised this under certain stringent
conditions. Besides inquiring as to the age of the
parties, the motives of the persons making the adro-

1 As above stated, Gaius and Justiman use the word adoptio to cover
both adrogation and adoptio. Adoptio in the strict sense they both
refer to as adoptio imperio magistratus. Adrogation Gaws calls
adoptio populi auctoritate, Justinian principali rescripto.
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gation, the possible injury to his family, and the
advantages to the other party (Ezquiritur causa
adr g tionis. an b ta st p by a]w pupzllo), the
tutor’s auctoritas (sanction) was necessary and certain
further conditions had to be fulfilled (cum quibusdam
“eondicionibus adrogatio fit), 1.c.:

S Liberty was reserved for the person adrogated
to put an end to the adrogation, if he so wished, on
attaining the age of puberty.

2. The adrogator gave security that if, with good
cause, approved by the Court, he emancipated the
adrogatus while ¢mpubes, or if adrogatus died under
that age, he would restore the property in the one
case to the adrogatus, in the other to his heirs.

3. Further. that if he disinherited him or emanci-
pated him without showing cause approved by the
Court, the adrogatus could, on the death of the adro-
gator, claim the return of his own property plus a
quarter of that of the adrogator (called the quarta
Antorna).

Some special cases of adoption.

1. Adoption of one’s own slave—Cato is said to
have recorded that in ancient times a master could
adopt his own slave. The exact machinery is not
clear. One suggestion is that he sold him collusively
to another, from whom he then claimed the slave as
his son before the praetor. The objection is that this
is really the adoption of a slave formerly one’s own,
but now another’s. Another view is that it was
effected by adrogation. It merely operated to free
the slave, and was unknown in classical law. But
Justinian provided that if a master had recorded in
the acta of the Courts that a slave of his was his son,
this was equivalent to a manumission vindicta.
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2. Giving one’s slave in adoption.—Gellius asserts
that in ancient times this could legally be done. The
form was that of a cessio in jure before the praetor
(adoption proper). This was not permissible in later
law. But the slave could be manumitted by his
master, and then adrogated by the adrogator.

Adoptio_and adrogation are alike in the following
respects :

1. In each case (save in the adoptio mnus plena
of Justinian) a person changed his family.

2. On the principle adoptio naturam imitatur the
adrogator or adopter had, under Justinian, to be at
least eighteen years older than the other person, and
could not adrogate or adopt if physically incapable
of marriage. The fixing of the age limit was a matter
of slow growth, for Cicero derides Clodius for having
been taken in adrogation by a younger person. Gaius
confesses to doubt upon the legality of such an adro-
gation ; but by the time of Modestinus the rule is
settled as we find it under Justinian.

.3. Since multer caput et finis familiae est, a woman
could not adopt in either sense of the word, though,
later, ex indulgentia princypis,! a woman, as a solace
for the loss of her own children, was allowed to
¢ quasi-adopt ’, though she did not thereby gain patria
potestas.

The institutions differ—

1. Because in adoptio a person alieni juris, in
adrogation a person sus juris, changed his family.

2. Not only the person adrogated, but his descend-
ants also passed into the potestas of the adrogator.

3. So long as adrogation was populi auctoritate, it
could only take place at Rome.

1 Diocletian and Maximian,
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4. Women, though they could always be adopted,
could not be adrogated until the time of Diocletian.

5. An smpubes could always be adopted, but could
not be adrogated® until it was made possible, as
above stated, by Antoninus Pius.

B. The nature of patria potestas.

Everywhere law gives the father certain rights
and powers with respect to his children, but nowhere
are they comparable with the Roman institution of
patria potestas, whether in extent or in duration, which
continued throughout life. It has two main aspects :
(1) as regards the child’s person, and (2) as regards its
property.

(1) This included the power to expose the child to
perish of cold and hunger; and though this was for-
bidden in A.D. 374, the practice was not completely
discontinued. The father’s power of life and death
was not taken away till Constantine made the killing
of a child parricide. In early law the father could
sell his child as a slave trans Tiberum ; this power
was obsolete before the end of the Republic ; but even
under Justinian a father could sell his newly born
children into slavery if he was too poor to rear them,
but the right to redeem them on repayment of the
price was reserved. Sale into civil bondage was
obsolete before the end of the Republic, except the
purely formal sales incidental to adoption and emanci-
pation. Pledging children was prohibited by repeated
Imperial legislation, and the noxal surrender of chil-
dren for wrongs was obsolete long before Justinian
as regards females, and prohibited by him as regards
males. The power to divorce a child under potestas

1 Save as a special privilege from the Emperor.
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dwindled to a right to withhold consent to marriage.
The power to appoint guardians by will, and to make,
in effect, a will for the child if it survived the father,
but died before it was old enough to make a will for
itself, survived to the end.

(2) Originally a filius could own no property, be-
cause, like a slave, whatever he acquired he acquired for
his paterfamilias. And until the Empire the only sort
of property a filius had was the peculium (which came
to be known as peculium profecticium), or property
which his father allowed him the use of, but which
the father might take back at any moment. In
the early Empire a series of changes began, and a
Siliusfamilias came to acquire a distinct proprietary
position. Augustus introduced the peculium castrense,

1

which embraced whatever the filius acquired on'

military service. The peculium was withdrawn from
the potestas of the pater, and the filius could dispose of
it (just as if he were really su¢ juris) inter vivos and
by will, though unul the time of Hadrian to dispose
of it by will the son had to be on active service. It
was only if the son died in the lifetime of his father
without having disposed of it by will that the father
took the property as if it were his own (jure peculi).
After Justinian’s legislation, however, he took it
by inheritance (jure hereditario). Under Constantine
came the peculium quasi-castrense : whatever the son
made in official employment was his own property,
except that he could not dispose of it by will, a
privilege only conferred by Justinian. Subsequently
this peculium came to embrace everything the son
earned in a professional capacity. Under Constantine
also arose the bona adventitia ; everything which the
Jilius acquired as hell‘ to ~fus mother “[Bona m malerna)
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constituted this peculium, and the father was merely
to have a life interest (usufruct) in it, the dominium
or reversion remaining in the filius. Later this
peculium was extended to cover all property coming
to the filius through the maternal line (bona materns
generis), and property gained through marriage
(lucra nuptialia), and by Justinian to all property
of every kind except the peculium castrense and quasi-
castrense, and property (peculium profecticium) derived
from the father himself (ex re patris). In the time
of Constantine a father, on emancipating a filius,
retained absolutely one-third of the peculium adventi-
cium. Justinian altered the law ; the father was to
take a life interest (usufruct) in half this peculium, and

the filius accordingly got the income of the remaining

half during the rest of the father’s lifetime, and on
the father’s death dominium of the whole.

A contract between a filiusfamilias and his pater
gave rise to a natural obligation merely. Unlike the
case of a slave, however, a son’s contract with a third
person gave rise to a civil obligation (i.e. both the
son and the third person were bound civiliter), though
originally any benefit accruing under such a contract
accrued to the pater, who could not be detrimentally
affected by it. As a matter of fact, though in theory
a filius could enter into as many legally binding con-
tracts as he pleased, it is improbable that people would
be willing to deal with him save in two cases: (i.)
where he was contracting (as he might) on his own
behalf in relation to the peculic which he acquired
under the Empire ; (ii.) where the son was acting as
his father’s agent, and there was a reasonable prospect
of making the father liable by means of an actio
adjectitiae qualitatis.
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A filius wronged by his father had (apart from
express legislation protecting him) no legal redress.
If wronged by a third person, it was normally the
father and not the filius who could sue, though the
Jfilius could bring the actio injuriarum (for insult) and
apply for the interdictum quod vi aut clam in his own
name.

If the filius injured his father, the latter inflicted
such punishment as he pleased, though in the later
period of Roman law serious punishment could only
be ordered by the magistrate. If the wrong was to
a third person, originally, as in the case of a slave,
the father was bound to give the son up as a quasi-
slave (in mancipii causa) to the vengeance of the other
person; very soon he was allowed the alternative
of this nozae deditio or paying damages ; and by the
time of Papinian a son, even though given in noxae
deditio, did not remain for ever, as formerly, serve loco
to the person wronged, but only until he had ‘ worked
off” by his labour the amount payable as compensa-
tion. Finally, Justinian abolished the noxal surrender
altogether.

Besides being allowed to bring the actio injuriarum
and the enterdictum quod vi aut clam, the son could
also in his own name sustain the querela inofficioss
testaments, the actio depositi, and the actio commodati.!
He was probably allowed other actions in factum;
e.g. to enforce such contracts as he made by virtue
of the independent proprietary position given him
by the peculium castrense and the peculitum quasi-
castrense.

Patria potestas had no application to public law :
Quod ad jus publicum attinet non sequitur jus potestatis. i

1 See Poste, pp. 41-43.
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Thus a filius could vote, could hold public offices
(such as a magistracy or a tutorship), and might even
preside as a magistrate over his own adoption. The
exclusion of public law from the incidents of potestas,
coupled with the growth of the various peculia, the
mitigation of the father’s jus vitae necisque, and the
fact that emancipation was always possible, probably
account for the survival of patria potestas through the
- whole history of Roman law.

C. Patria potestas terminated—

(i.) By the death of either party, provided that,
upon the death of the person in whose potestas the

filius was, he did not fall under the power of some
other ascendant; eg. A, a grandfather, has in his
potestas B his son and C his grandson by B. A dies,
C is not sui jurss, but falls under the potestas of his
father B.

(ii.) By adoption, provided, in Justinian’s time,
that the adoptio were plena.

(iii.) In the case of females, by marriage in
manum (so long as that system lasted) into another
family.

(iv.) By the child attaining signal public distinc-
tion; eg. in the time of Gaius becoming a flamen
dialis or a vestal virgin, or, in the time of Justinian,
a bishop or prefect.

(v.) In the later law a father exposing his children,
or giving his daughter in prostitution, lost his rights
over them.

(vi.) By either father or child becoming a slave !
or losing civitas.

1 But the rights of tho father might revive by the fiction of post-
limindum.
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(vii.) If the father gave himself in adrogation to
another citizen, the last-mentioned acquired patria
potestas over the children also (supra).

(viii.) The sale of the child in mancipit causa, but
in the case of a son three sales were necessary.

(ix.) The most common case of all, emancipation
or the voluntary freeing of the child by the father.
This, in the time of Gaius, was effected as follows :
The object, as in the first stage of adoption, being to
put an end to the agnatic tie, the first part of the
ceremony of emancipation is exactly like that in an
adoption ; t.e. the child (if a son) is sold by means of
a fictitious mancipation three times to a stranger,
being manumitted vindicta after the first and second
sale. (If the child were not a son, but, e.g., a daughter
or grandson, one sale was enough.) The child is then
m mancipis causa to the purchaser, and the second
stage of emancipation is the freeing of the child from
this quasi-slavery, so that he may not only escape
from the patria potestas of his father, but become a
freeman. Obviously this might have been effected
simply, by the purchaser manumitting the child who
was servt loco to him wvindicta. But this was not
the usual course, because in such case the purchaser,
as extrancus manumissor, would acquire a right of
succession to the child, which more properly belonged
to the real father. The usual course, therefore, was
for the third sale to be made under a trust (fiducia)
that the purchaser would resell the child to the father,
who would himself manumit him, and so, as parens
manumissor, acquire the succession rights. The form
of emancipation was first simplified by Anastasius,
who allowed it to be effected by Imperial rescript
(emancipatio Anastasiana), a course usually adopted
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where the child was away from home, and so in-
capable of going through the ordinary ceremony.
Finally, under Justinian, emancipation was effected by
a declaration by the father and son in the presence
of the magistrate (emancipatio Justinianea). In later
law the consent of the child seems to have been
required. o

Subsect. 2. Persons ‘in mancipii causa’ or
‘ servorum loco ’

It will be remembered that free persons in man-
cipit cause are included in the familia, and so
we shall consider them next. This status might
arise—

(i.) If, under the ancient law, a paterfamilias sold
his son into slavery at Rome ; if trans Tiberim he
would seem to have been a servus proper, because the
status i mancipie causa was peculiar to Rome.

(ii.) By being fictitiously sold as a slave during the
process of adoption or emancipation.

(iii.) By being given up in nozae deditio by his
paterfamilias.

(iv.) If a woman, by means of a fictitious sale by
her coemptionator, e.g. as a preliminary to divorce
(cf. G. i. 118 ; wvide infra, coemptio).

The chief differences between a slave proper and a
person in mancipii causa were—

(i.) That the latter retained, though in a latent
form, full civic rights. (i) On being freed he became
ingenuus and not libertinus.  (iil.) Neither the lex
Aelia Sentia nor the lex Fufie Caninia restricted the
manumission of such a person. (iv.) In the time of
Gaius a master who subjected a person in mancipis
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causa to insulting treatment was liable to the actio
mjuriarum.

On the other hand, a person in mancipii causa was
like a slave, because—

(i.) He was incapable of entering into legal obli-
gations. (ii.) His acquisitions accrued to his master.
(iii.) His children were probably in ancient times also
quasi-slaves, though the law had become modified in
this respect by the time of Gaius. (iv.) His master
could alienate him as a quasi-slave to another either
inter vivos or ortis causa, and could, if the person
i mancipis causa were unlawfully taken away from
him, reclaim him by a vindicatio (a real action) and,
in a proper case, bring the actio furty (for theft); and
(v.) to free him the same means were necessary as in
the case of a servus proper.

In the time of Gaius this status seems only to
have been important-—(a) where the child had com-
mitted a delict and been given in noxal surrender ;
(b) in the formal sales incidental to adoption and
emancipation. As Justinian made these unneces-
sary, and abolished noxal surrender, the status dis-
appeared.

Subsect. 3. Manus. Justae Nuptiae

Manus was the relationship under the old law
between husband and wife by virtue of which the
wife on marriage left her old agnatic family and
became a member of her husband’s agnatic family, so
as to pass under the power of the head of that family,
thus standing to her husband, if he happened to be
himself the head of his family, in the position of a
daughter. Manus, therefore, being but an incident

H
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S —
of marriage, may conveniently be considered under
that heading.

A. Justae nuptiae—how created.

For a marriage to amount to justae nuptiae, i.e.
such a marriage as would give rise to patria polestas
over the children and other issue through males of
such marriage, the following conditions had to be
satisfied :

(i.) Each party must have connubium, the capacity
to contract civil marriage giving rise to patria potestas
over the children, otherwise the marriage could at
the best be but matrimonium jure gentium,! the children
being legitimate but not in potestate. Cives, and those
Latins and peregrini to whom it had been granted,
alone had connubium. Where there was connubium,
but marriage between the parties was barred, the
connubium has been conveniently distinguished as
relative. Such bars were—

(@) Consanguinitas, or blood relationship, marriage
being prohibited within certain degrees.

(b) Affintas, or marriage relationship, e.g. marriage
with a daughter-in-law, or mother-in-law.

(c) Adoptive relationship ; e.g. marriage with an
adopted daughter, even after the tie of adoption had
been severed, or with a sister by adoption, but only
during the continuance of the tie.

(d) On grounds of public policy; e.g. a senator could
not marry a freed woman or an actress, till Justinian

1 The term matrimonwum juris gentium, not found in tho sources, has
been used by modern civilians without justification to describe a union
between a man and a woman who regarded themselves as husband and
wife, but falling short in some respects of the requirements of justae
nuptige. For the whole subject seo Professor Corbett’s article in the
Law Quarterly Review of July 1928.
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set the example as regards the latter and permitted
it; nor a Jew, a Christian; a tutor or curator, his
ward ; the governor of a province, a woman of his
province.

In all the above cases a union between the parties
would be a nullity. After Caracalla had bestowed
cwitas, which, of course, included connubium, on all
free subjects of the Empire, this condition became of
small importance.

(ii.) Kach party must consent.

(iii.) If either party were alieni juris, the consent of
the paterfamilias was necessary.

(iv.) Each must be pubes (i.e. fourteen, males;
twelve, females).

To create manus the marriage had to be cele-
brated either by confarreatio or coemptio, or to arise
by usus.

Confarreatio was a religious ceremony, and originally
only patricians could avail themselves of it. A cake
of spelt (farreus panis) was offered to Jupiter,' and
certain sacramental words (cum certis et sollemnibus
verbis) were spoken before ten witnesses ; the Pontifex
Maximus and the Flamen Dialis assisted in the
ceremony.
consisted of a fictitious sale (per mancipationem, id
est per quandam imaginariam diti )? before
five Roman citizens as witnesses, and a libripens.

It would appear from the account given by Gaius
that the husband bought the wife (emit 4s mulierem
cwjus vn manum conventt),*either from her paterfamilias

1 Farreo in manum conveniunt per quoddam genus sacrificii quod
Jovi farreo fit, in quo farreus panis adhibetur ; unde etiam confarreatio
dicitur (G. i. 112).

2 G.i. 113, 3 G. loc. cit,
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or her tutor, but it has been contended that each
bought the other.

Usus is the acquisition of a wife by possession and
bears the same relation to coemptio as usucapion to
a mancipation. A Roman citizen who bought some
object of property and got possession of it, but not
ownership, because he neglected to go through the
mancipation prescribed by jus civile, might neverthe-
less become owner by usucapion, ¢.e. lapse of time ;
thus if the object was a movable, continuous pos-
session for one year made him dominus. In like
manner, if a man lived with a woman whom he treated
as his wife, but whom he had not married by coemptio
(or confarreatio), and the cohabitation lasted without
interruption for a year, then at the end of that period
the man acquired ownership of the woman as his
wife, she passed to him i manum, and the marriage
was treated as justae nuptiae.

As above stated, in early times only a marriage
contracted in one of these three ways, and so pro-
ducing manus, was treated as a marriage in the true
sense. But as early as the XII Tables an informal
marriage was, as a fact,” possible, for a provision of
that law in effect declared that although a man lived
with a woman whom he treated as his wife, and so
lived for a year, nevertheless manus should not arise
if the wife were absent from home for three consecutive
nights (trinoctiz absentin). It is unlikely that in
recognising this principle the framers of the XII
Tables were introducing any novelty, since it was
always regarded as of the essence of usucapion that
there should be no break (usurpatio) in the possession,
4.e. that it should be uninterrupted. The XII Tables,
it would seem, at most definitely settled what con-
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stituted a break, and some arbitrary period must
sooner or later have been fixed upon, otherwise it
might have been argued that the woman’s absence
from the house in order to go to market constituted
usurpatio. But whether the provision of the XII
Tables is to be regarded as a novelty or not, it is clear
that from that time a woman had only to take care
to be away from her husband’s house for the stated
period in every year of the marriage to avoid passing
under his power, in which case she remained in the
potestas, or, if sui juris, under the tutela, to which she
was subject before the marriage. An informal union
of this sort, which originally was probably no marriage
at all, in the end won recognition ; but the wife was
known as uzor merely, and not, as in a marriage giving
rise to materfamilias. Neverthel if the
parties had connubium, the children passed under the
potestas of their father, although their mother did not.

Gaius tells us that the law regarding usus and the
trinoctii absentia was entirely obsolete in his time
(hoc totum jus partim legibus sublatum est, partim tipsa
desuetudine oblitteratum est) ;* that confarreatio existed
(quod jus etiam mnostris temportbus in usu est)? and
he speaks of coemptio in the present tense (coemptione
vero n manum conveniunt)® But confarreatio only
survived in the time of Gaius for a special purpose
and with a limited effect. The special purpose was to
qualify a person to be a rex sacrorum or one of the
greater flamens ; for these offices could only be held by
persons born of parents who had been married in this
way (confarreati parentes), and they had themselves
to be married by the same ceremony. The effect was
limited, since by a S.C., Tiberius had, in order to

160 111 2 G i 112 3 G.i 3.
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induce people so to qualify, restricted the operation
of confarreatio ; it was no longer to produce manus
save to give the wife her husband’s sacra; for all
,secular purposes she was to remain a member of her
| old agnatic family. Usus then was obsolete in Gaius’
time, confarreatio had an extremely limited application,
coemptio remained as the sole means of producing
manus, but there is reason to believe that it existed
in theory merely as a fictitious process, to achieve
certain purposes unconcerned with marriage.

The fact is that when Gaius wrote manus bhad
become practically obsolete. By a gradual and
obscure development, which was probably complete
by the time of Cicero, the informal marriage without
manus had come not only to be the normal form of
marriage but to be recognised as justum matrimoniun,
.e. a valid legal marriage, by which, although the
wife did not come under her husband’s power, the
children and other issue of the marriage through
males did.

Under Justinian, therefore, and for centuries earlier,
any declaration of consent, in whatever form given,
sufficed for a legal marriage (consensus facit nuptias),
provided, of course, that conditions (i.), (ii.), (iii.), and
(iv.) (supra) were also satisfied, and provided also that
the wife was in some way transferred to the husband’s
control, a transfer usually evidenced by the deductio
in domum, i.e. bringing the bride from her father’s
to her husband’s house.

' «-As distinguished from matri
was the term applied to a permanent union without
marriage. between a free man and woman. The
concubine was not called uxor, nor were the issue of
the marriage under the patria potestas of the husband.

Binat
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Contubernium denoted the marriage of slaves, and
was without legal result.

B. The effect of marriage.

(i.) Marriage in manum.—Here, as already stated,
the wife ceased to be a member of her old family, and,
unless she came under the potestas of the person in
whose power her husband was, fell under the manus
of her husband filiae loco (in the position of a daughter
for the purposes of succession), and, speaking gener-
ally, he acquired the same rights as a pater over a
Siliusfamilias.* With the woman herself passed the
whole of her property (if, being sus juris, she had any,
or if, being alieni juris, her paterfamilias had given
her a dowry) by a successio per universitatem, and
during marriage, whatever she acquired was acquired
for the person in whose manus she was. For obliga-
tions contracted before the marriage the husband (or
his ancestor) was not liable, nor, originally, was the
woman herself ; but one of the reforms of the praetors
allowed process against her and judgment to be
satisfied out of the property which her hushand took
through her on marriage.

(ii.) Marriage without manus.—In this case the
consequences were wholly different. If at the time
of the marriage the woman were subject to potestas,
she, after the marriage, continued in the eye of the
law under that potestas ; if she were sut juris (e.g.
all male ancestors had died), but under tutela, she
remained under that tufele until the time when the
tutela perpetua became obsolete ; after the disappear-
ance of that tutela the woman, although married, had

1 But it would seem that, before subjecting her to the graver punish-
ments, it was usual to consult a family council.
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a complete legal status of her own, and could acquire
property, enter into obligations, and bring actions
just as a man could. Gifts between husband and wife,
apart from trifling exceptions, were void, partly as a
protection to the wife, and partly in the interests of
creditors. Having this independent status, her pro-
perty was necessarily, as we should say, her separate
property, and her husband had no right in regard
to it apart from private agreement. This fact led to
the institution of a marriage settlement (dos) which,
together with the corresponding donatio propter
nuptias, may be briefly described in this place.

Dos was not legally essential to marriage, but it
was evidence that marriage and not concubinage was
intended. It consisted of property made over to the
‘husband, as a kind of contribution towards the ex-
penses of the new househeld (onera matrimonit) ; he
enjoyed the income while the marriage lasted, and
was technically owner (dominus) of the whole dos,
capital as well as income. That part of the property
which, on marriage, was not brought into settlement
as part of the dos was known as parapherna, and of
course in relation to this the husband had no rights
of any kind. Of dos there were three kinds :

(1) Dos profectitia was that provided by the
father or other paternal ancestor, who were under a
legal duty to the woman to provide dowry; (2) dos
adventitia was dowry coming from any other source
(aliunde quam ex re patris); (3) dos receptitia was
given with a stipulation that it was to be returned to
the donor on the wife’s death.

A dos might be constituted in three ways :

1 These were the usual, but not the only ways ; a dowry might, e.q.,
be constituted by stipulatio.
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(1) Awt datur, it might be handed over at the
time the agreement was made; (2) aut dicitur, an
ancient form of verbal contract, which became ob-
solete, by which the bride herself, or her paternal
ascendant, or her debtor might engage to give it;
(3) aut promiititwr, this was the ordinary course,
wheén the dos was not actually handed over at the
time ; the person agreeing to give it binding himself
to do so by a solemn stipulation (i.e. the ordinary
verbal contract, infra). From the time of Theodosius
and Valentinian a mere promise (though not expressed
as a stipulation or otherwise made legally binding)
to give a dowry became actionable as a pactum
legitimum.

The husband, being the legal owner of the whole
dos, had not merely the right to manage it and enjoy
the income, but might alienate the capital. To prevent
an improvident disposition it was provided by the
lex Julia de adulteriis, 18 B.c., that the husband
should not sell smmovable property in Italy forming
part of the dos without his wife’s consent, or mortgage
it even with such consent, and this provision was
extended by Justinian so as to prohibit any kind of
alienation of the immovable part of the dos, even
not in Italy, but in the provinces, and though the
wife consented. It must also be borne in mind that a
Sfundus dotalis was one of the things to which no title
could be gained by usucapion.

Dos on the termination of the marriage. If the dos
were receplitia, i.e. if the donor had made the husband,
at the time of the marriage, engage by a verbal con-
tract or stipulation (cautio rei uworiae) to restore the
dos, the donor or his heir could compel restoration of
the dowry on the termination of the marriage by an
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action on the stipulation. TIf the marriage ended
through the death of the husband, the wife took the
dos ; if, by divorce, owing to the wife’s miscondu.ct,
the husband could make certain deductions depending
on the number of children of the marriage. If thg
wife died first, the donor could bring the actio rev
uzoriae for the recovery of dos profectitia, otherwise
it and dos adventitiu went to the husband, till Jus-
tinian preferred the children to their father. Thus in
no case could the husband benefit by the dos. He
could claim a rebate in respect of outlay upon the
dotal property which was actually necessary for its
preservation, but was obliged to make compensation
for any loss ; and, as a further protection, Justinian
gave the wife a tacita hypotheca (implied mortgage)
over her husband’s whole estate. He abolished the
actio rei uzoriae and made the actio ex stipulatu apply
in all cases.

.Donatio propter nuptias was a gift on the part of
the husband, as a kind of equivalent for the dos.
Originally it was known as donatio ante nuptias, and
could only be constituted before marriage, since it
was against the policy of Roman law to allow gifts
between husband and wife, but Justin I. provided
that it might be increased after marriage, and Jus-
tinian that it might even be constituted after marriage,
wherefore the old name, ante nuptias, became inap-
propriate, and propter nuptias was substituted for it.
The object seems to have been to secure a provision
for the wife in the event of her surviving the husband
or in the event of the marriage ending by a divorce
through the husband’s misconduct. Ultimately the
husband’s ancestors were by statute placed under the
same obligation to provide this donation as the bride’s
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ancestors were to provide the dos, and by a constitu-
tion of Justinian the amount of the donatio had to
be equal to the amount of the dos which the husband
took. The actual control and management of the
donatio during the marriage belonged to the husband,
but under Justinian the husband could not alienate
the immovable part of the donatio, even with his
wife’s consent, and the wife was given a tacita hypo-
theca to secure it. On the termination of the marriage
by the husband’s death or misconduct, the wife, if
there were issuc of the marriage, took a life interest
in the property, sharing the dominium with the issue.

C._The termination of marriage.

Marriage came to an end—

1. By the death of cither party.!

2. By either party becoming a_slave. Captivity
originally ended marriage, but under Justinian, not
if the husband was known to be alive. If this were
not known, the wife could not re-marry for five years.

3. If the marriage were under the old law, and in
manum, by either party undergoing capitis deminutio
minima (infra).

4. By divorce. Under the old law a marriage
celebrated by confarreatio could only be put an end
to by an equally formal act, viz. diffarreatio, i.e.
another sacrifice to Jupiter in the presence of the
pontiffs with contraria verba. If arising by coemptio
or usus, the marriage could only be dissolved by the "
husband emancipating his wife, though, as she stood
to him as a filia merely, one sale was enough to break
the tie. After marriage @ manum had become
obsolete, marriage, resting as it did merely on consent,

1 For the effect of tncestus superveniens see Moyle, p. 130.
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could be dissolved either at the will of both parties
(divortium), or by either party giving notice (repu-
dium), which after the lex Julia de adulteriis had to
be in writing sealed by seven witnesses.! This free-
dom of divorce was not abolished by the legislation
of the Christian Empire, though one party to the
marriage unjustly divorcing the other came to be
penalised, mainly in a pecuniary sense, e.g. the wife
might forfeit her rights in respect of the dos.

R \' Section IV. Tutela and Cura
A person, although a freeman, a citizen, and sus
. juris, might still lack full legal capacity, viz. if subject
to the control of a tutor because of extreme youth,
or to the control of a curator because, for example,
of lunacy. To complete ‘the law which concerns
persons’, therefore, an account of each of these
institutions must be given.

Subsect, 1. Tutela
Tutela is of two kinds—

o A Tutela impuberum.
,1I B. Tutela perpetua mulierum.

A. Tutela impuberum.

Every boy and girl who was sus juris and under
the age of puberty had to have a tutor whose auc-
toritas supplied the want of capacity in the pupil,
and tutela is accordingly defined as jus ac potestas in
capite libero ad tuendum eum qui propter aetatem se
defendere nequit.* But this was not its original purpose.

1 The lex Julia de adulteriis !;zrf;medath;s presence of seven witnesses.
L1018, 1.
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It was an institution primarily in the interests of the
tutor, who was there to protect the property that
would be his in case the child died before puberty.
Hence he is tutor under the XII Tables who has the
right of succession to the property. It seems to
have been originally conceived of as an artificial ex-
tension of the potestas, till the child was capable of
founding a potestas for himself.’* In later law the
view changed completely as Justinian’s definition,
following Servius, goes to show. The subject may be
considered under three heads: its origin, extent, and
termination.

(@) How 1t originates.

1. Tutela testamentaria.—The normal tutor to a™
person sui juris but under puberty was the clearly
specified person appointed to be such tutor by the
will, or by a codicil confirmed by the will, of the pater-
familias, by whose death the boy or girl in question
became sui juris. Hence a grandfather could only
appoint by his will a tutor for his grandson if the
father had died or undergone capitis deminutio ; for
if the grandson on the death of the grandfather fell
under his father’s potestas there was, of course, no
need for a tutor, because the boy would not be suz
but alieni juris. Certain formal words had to be
used ; e.g. I appoint Balbus tutor’, or ‘ Let Balbus be
tutor’. In ordinary cases the appointment by will
was enough in itself to make the person nominated
tutor on the death of the testator, but in certain
exceptional cases, owing to some defect or informality,
confirmation by the magistrate was necessary ; e.g.
if formal words were not used, or the appointment
was made in an unconfirmed codicil, or to an emanci-

1 Buckland, p. 143.
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pated son who had been appointed heir in the will ;
for as tutela was a substitute for pairia potestas, and
there was no potestas here, there was in strictness no
right to appoint a tutor.' A testator might appoint
as tutor anyone who possessed testamenti factio,* and
since a tutorship was considered a public office, even
a filiusfamilias was capable of holding it. A testator
might appoint his slave to be tutor, at the same time
giving him his freedom, and in Justinian’s time the
mere appointment carried freedom with it, unless the
testator appointed his slave cum liber erit, in which
case the appointment was void, because the testator
showed by the use of these words that although he
had the power to free the slave, he did not intend to
do so. On the other hand, the appointment of another
person’s slave was valid® if made subject to the con-

i dition, ‘ when he shall be free’, and where these words

were omitted they were implied. The heir was bound,
if possible, to purchase the slave and free him ; until,
in this or some other way, the servus alicnus acquired
his freedom he could not be tutor. A Junian Latin
was expressly excluded.

2. Tutela legitima.—An impubes to whom no tutor
had been appointed by will would usually have a
legitimus or statutory tutor ; the statute in question
being the XII Tables as interpreted by the jurists.
The tutela legitima is either agnatorum, or patronorum,
or parentum tutela.

1 For other cases sce Moyle, p. 152.

2 Vide p. 2569. Alicns, women, and persons themselves under
guardianship could not be appointed guardians in any manner, al-
though ultimately an exception was made by which a widow might be
appointed guardian of her infant children.

3 Servus autem abenus pure inutiliter datur testamento tutor (J. i.
14.1).
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(i) Legitima agnatorum tutela.—A person becoming
sui juris under the age of puberty, and having no
testamentary tutor, had, under the provisions of the
XII Tables, as his tutor legitimus his nearest agnate or
agnates, for if there were several agr agnates in the same
degree, they all became tutors. The reason why these
agnates were appointed tutors by the XII Tables
was that they would succeed as heirs to the ward’s
property on death intestate and without issue, quia
plerumque ubi  suce est l tum b et
tutelac onus esse debet (because generally where the
advantage of succession is there the burden of tutela
ought to be). If there were no agnates, the tutorship
originally passed, like the property, to the nearest
gentiles. After the 118th Novel of Justinian this
tutela devolved on the nearest cognate capable of
acting as guardian instead of, as theretofore, upon the
nearest agnate.

(ii.) Legitima patronorum tutela.—If a master manu-
mitted a slave under the age of puberty, he (and his
children after his death) became that slave’s patron
and tutor legitimus ; legitimus not because the XII
Tables expressly gave such tutelae to the patron and
his children, but by means of the interpretation of
the jurists, who held that since the patron and his
cﬁlldren acquired rights of succession to the freedman

i ionss), it was only fair that the
onus tutelae should accompany the benefit.

(iii.) Legitima parentum tutela.—On a like analogy,
a paterfamilias who emancipated a person in potestas
under the age of puberty not only acquired a right
of succession but became his tutor legitimus.

There were certain exceptions to the rule that the
advantage of succession and the burden of tutela went
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together, as the word plerumque (generally) shows :
(@) where a bonitary owner manumitted, but, to make
the manumission effective, the quiritary owner again
did so, the former had the succession but the latter
was tutor ; * so also manumission by a bonitary owner
made the impubes into a Junian Latin, and by prae-
torian law the succession was with the owner in bonis ;
but by the lex Junia the tutela was with the quiritary
owner. (b) If a woman manumitted a slave impubes,
she had the succession but could not be tutor.

3. Tutela fiduciaria.—In the time of Gaius this
term denoted two kinds of tutela arising under a trust
(fiducia) : (a) that next mentioned as surviving under
Justinian, and (b) that which arose when in the
emancipation of a child under puberty the ultimate
manumission was made by the extraneus manumissor
(supra), who thereupon became the child’s tutor
Jfiduciarius, though, on principle, as he had the right
of succession he ought to have been tutor legitimus.
This was obsolete in Justinian’s time owing to the
change in the form of emancipation, when tutela
Jiduciaria only arose where a paterfamalias emancipated
a person in his pofestas under the age of puberty, and

.then himself died. Thereupon the unemancipated
male children of the deceased became fiduciary tutors
to the person who had been emancipated. For
example, A has two sons, B and C, in his potestas ; he
emancipates C, aefat eleven, and thereupon becomes
C’s tutor legitimus (supra). Next A dies, and then
B becomes his brother’s fiduciary tutor until C attains
fourteen.? The tutela may be fiduciary because it is

1 Buckland, p. 146.

2 But note that on the death of a patron who is tutor to his freed-
man under puberty, the tutela passes to the patron’s children as tutela
legitima. For the reason see J. i. 19. N
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probable the parens manumissor was originally fiduci-
ary tutor to the emancipated umpubes, but was con-
verted into a tutor legitimus by the interpretation of
the jurists, because he had the right of succession.

4. Tutela dativa—In default of any other tutor,
a tutor may be appointed by the magistrate (tutor”
dativus). Formerly the appointment was made at
Rome, under the lex Atilia, by the praetor urbanus
and a majority of the tribunes of the plebs; in the
provinces by the praesides, under the lex Julia et Titia
(31 B.c.). But before Justinian’s time tutors had
ceased to be appointed under those laws (because,
among other reasons, they contained no provisions to
secure that the tutor did not waste the ward’s pro-
perty), and in his time the appointment was at Rome
by the praefectus urbi or the praetor tutelards (a special
officer who had been appointed by Marcus Aurelius),
in the provinces by the praesides, after inquiry, or, if
the property of the pupil did not exceed 500 solidz,
by the defensores ! of the city, and they were required
to take security.

(b) Disqualifications for the office of tutor. (RPN

Slaves ; peregrins ; Junian Latins (but not colonary
Latins) ; women ; but exceptionally under Justinian a
widowed mother (or grandmother) could demand ap-
pointment as tutor to her children (or grandchildren) on
giving an undertaking not to re-marry, renouncing the
benefits of the S.C. Velleianum, and giving a hypothec
(mortgage) over all her property to protect the interests
of the children ; an ¢mpubes, and under Justinian those
under twenty-five ; physical or mental incapacity ; and
misconduct in the case of a tutor dativus.

(¢) The effect of tutela.

1 Local magistrates.
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;o

" The tutor’s duties were twofold :

(i) To administer the ward’s property to the
best advantage (rem gerere) ; and he was liable not
merely for fraud (dolus), but, later, for failure to
show the same amount of care as he displayed in
the conduct of his own affairs (diligentia quam suis
rebus) ; and

(ii.) Auctorttatem interponere, to supplement the
pupil’s legal incapacity when any juristic act had to
be done; and it is this last aspect of tutela which
isits essence. The tutor had to be present in person.
The position in this respect may be summed up by
saying that without his tutor’s auctoritus the ward
could do nothing to his detriment (Namque placust
meliorem quidem suam condicionem licere eis facere
eliam sine tutoris auctoritate, deteriorem vero mon aliter
quam tutore auctore)’ A ward, therefore, could not
legally enter upon or accept a kereditas (inheritance),
for it might be insolvent (damnosa), or apply for
bonorum possessio, or bind himself by any contract
which imposed obligations upon him. But the pupil
was not allowed to take an unfair advantage of this
state of things. If, for example, a pupil was owed
money and, being paid, gave a receipt to the creditor
without auctoritas, the receipt would he invalid at
law, as it did not make the ward’s position better ;
but if the pupil retained the money and afterwards
sued for the debt, he could be defeated by the equit-
able plea of fraud (exceptio doli)? Receipt by the
tutor alone was not safe, for if he fraudulently con-
verted the money, the debtor must make good the
loss. Payment to the pupil with the auctoritas of
the tutor was the safe way, but as this might be

10520 pr 2 J.ii 8.2
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inconvenient, Justinian permitted payment to the
tutor under the sanction of a magistrate.

It must be borne in mind that in giving his auctoritas
the tutor was merely supplementing the pupil’s own
act.  If, therefore, the pupil were himself incapable
of acting (i.e. was infans, under seven years), and the
act were a civil law act (actus legitvmus), which could
not be performed by another, the act in question could
not be done at all.t But this principle was to some
extent relaxed in later law. If the business were juris
gentium the tutor could act alone.

The ward was protected against possible abuse by
the tutor of his large powers in the following ways :

(1) Under the law of Justinian an mventogy of
the goods of the ward had to be made in conjunction
with a puBlwa persona before the tutor could act.
(2) On entry into office all tutors except those ap-
pointed by will or by a superior magistrate * after
inquiry, had_to give security (satisdatio), rem pupilly
salvam fore (that the property of the pupil Would be
safe), and this was done by means of the guarantee
of three persons who entered into the verbal contract,
fidejussio. (3) A tutor might be removed from office
for misconduct by, crimen suspects tutoris mentioned
in the XII Tables, the accusation (postulatio) being
open to anyone, and if dolus (fraud) were proved,
removal involved infamia. (4) If the tutor in the
management of the ward’s property failed to show
diligentia quam suis rebus, he was liable in damages
on the quasi-contractual relation in which he stood

1 Theodosius and Valentinian allowed a tutor to enter upon a heredi-
tas in the name of the infant.

2 A tutor testamentarius and one appointed by the higher magistrates

were exempt from giving security, as were, usually, an ascendant and a
patron.
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towards the pupil. (5) If the tutor converted the
ward’s property to his own use, the ward, when tutela
ended, had the actio de rationibus distrahendis for
double damages, an action which seems to date from
the XII Tables. (6) At the end of the guardianship
the pupil could compel his tutor to render an account
and to hand over his estate, and for any breach of
duty there was the actio tutelae directa,* condemnation
in which, if fraud were established, involved enfamia.
(7) By a constitution of Septimius Severus the tutor
was prohibited, except with the magist®ate’s leave,
from alienating the praedia rustica and suburbana
(landed property, rustic or urban), belonging to the
pupil, a rule subsequently extended to all property
of the pupil of any considerable value. (8) By a
constitution of Constantine the ward was given a
statutory mortgage. (tacita hypotheca) over the tutor’s
property in respect of any claims he might have
against him. (9) Lastly, in addition to his remedy
against his tutor, a pupil might bring a subsidiaria
actio for damage sustained against an inferior magis-
trate who had wholly omitted or failed to take suffi-
cient security from the tutor on appointment.

(d) Tutela ompuberum ended—

1. By the removal of the tutor from office by the
magistrate. The postulatio suspecti was a quasi-public
action and could be brought by anybody, even by a
woman ; it lay against any sort of tutor, even a
test tarius or a legitimus, but in the case of a
patron his reputation was spared by the grounds for
his removal not being made public.

2. By the death of pupil or tutor.

1 The guardian had the actio tutelae contraria to compel his late
ward to indemnify him for necessary expenditure.
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3. By the pupil attaining puberty.

4. By the retirement of the tutor from office
(abdicatio tutelae). But a specific ground recognised
by the law* had to be adduced (e.g. being over seventy
or ill), both as a ground for refusing a tutorship ab
initio and for retircment.

5. In the case of a tutor appointed until a con-
dition is accomplished or ad certum tempus (to a certain
point qf time), the fulfilment of the condition or the
expiration of the period brings his tutorship to an end.

6. By the pupil suffering any kind of capitis
deminutio (change of status).

7. By the tutor suffering capitis deminutio maxima
or media, or in the case of the legitimus tutor, even
capitis deminutio minima ; the reason being that
capitis deminutio minima (as will appear later) meant
the break of the agnatic tie, and on this the legitima
tutela (at any rate of the agnates and parents) de-
pended.

B. Perpetuu tutela mulierum.

Justinian only describes the tutela smpuberum, for
it was the only kind of tutela which existed in his
time. In the time of Gaius, however, there was
another kind of tutela, although even then the in-
stitution was almost obsolete, viz. the tutela of free-
women of whatever age (i.e. although over puberty),
whether born or made free (libertina). The theory
of the old law was that a woman was never wholly
independent : she was either alieni juris, i.e. in the
potestas of her ancestor, or i manu to her husband or
the head of his family, or if sus juris, under tutela per
petua. Gaius attributes the institution to the conviction
T Originally a tutor testamentarius could resign his office at will.
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of the ancient lawyers that women were fickle-minded,
but questions the adequacy of the explanation. The
\true reason may be that tutels was a substitute for
[ patria potestas till the child could found a potestas of its
{own. This a pupillus could do at fourteen, but awoman
‘never; hence the tutela of women was perpetua.
Another reason advanced is that the expectation of
the agnates or patron to the succession to a woman was
lifelong, as she could have no suz heredes to exclude
them ; hence too the tutela was lifelong or perpetua.
Her tutors might be one of the following kinds :

1. Testamentarii, i.e. a tutor appointed by the
will of her father or husband. Her husband, instead
of appointing a definite tutor, might give his widow
a choice, in which case the tutor had the special name
of optivus.

2. Legitims tutores. The woman might by the
law of the XII Tables, or the interpretation put upon
it, be under the legitima tutele of—(a) her parens
manumissor, or (b) of her agnates, d.c. if there were
no testamentary tutor, or (c) if a freed woman, of her
patron or his children.

3. Fiduciariv tutores. This kind of tutor arose
from a device adopted by women to escape the control
of their agnatic tutor, but only with his consent. The
woman sold herself in fictitious martiage (called
coemptio fiduciae causa,? as distinguished from coemptio
matrimonti causa) to a third person, who was under
an obligation to remancipate her to some person of
her choice upon trust to free her, to whom the woman

1 Buckland, pp. 143 and 167.
2 Coemptio fiduciae causa was of three kinds :
(1) As here, tutelae emtandae causa.
(2) Testamentr faciends causa (vide wnfra).
(8) Intervmendorum sacrorum causa (see Cicero, Pro Mur. xii. 27).
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thereupon stood n mancipii cause. This last person
manumitted the woman, and thereupon became her
tutor fiduciarius.!

4. Cessicir tutores. A legitimus tutor might trans-
fer his tutorship to another by a fictitious lawsuit,
in which case the new tutor was known as tutor
cessicius, but on his death, or ceasing to be tutor
in some other way (e.g. by capitis minutio), the tutela
reverted to the original tutor.?

5. Dativi were tutors appointed in the absence of
any other tutor by the Court.

The extent of the tutor’s authority.—It was not the
duty of a tutor of a woman of full age to manage her
property (rem gerere), as in the case of an unpubes,
but merely to authorise and give validity to her acts
(auctoritatem interponere) in certain cases, e.g. if the
woman was to be a party to a judicium legitimum,
or to burden herself with an obligation, or to partici-
pate in a jure ciwili transaction in which she might be
prejudiced, like the manumission of a slave, the con-
veyance of res mancip, the making of a will, the accept-
ance of an inheritance, or the creation of a dos. Without
the tutor’s consent, however, she could alienate her)
res nec manctpt and enter into any obligation by which
her condition was improved. She could lend money
and recover, as on a mutuum. If her debtor paid her
money due, she could give a valid receipt; but if,
without receiving the money, she gave a release |
(acceptilatio), which in the case of a man would have |
extinguished the debt, her act had no effect. But
all tutors except legitims could be forced to give their
‘consent ; and even these could be compelled if there
were pressing reasons for it.

1 G.i. 115. See Buckland, 120. 2 G. 1. 168-170.
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A woman who was su juris, but subject to tufela
legitima, could not, for some reason which is not clear,
make a valid will even with the consent of her tutor.!
Perhaps consent to her marriage could not be with-
held, hence the coemptio test: i faciendi causa.?
The woman chose some friend who agreed to become
her tutor. She then, with the consent of her tutor
legitimus, conveyed herself by coemptio® to a third
person, who in turn transferred her by mancipation to
the friend in question, who manumitted her, and so
became her tutor fiduciarius, whose consent to her will
could, if necessary, be compelled.

By the time of Gaius the tutelo of women of full
age (from which the vestals had always been exempt)
had become of small importance ; by the lew Julia et
Papia Poppaea women with the jus liberorum * were
freed from the perpetua tutela altogether; a lex
Claudia (A.D. 47) abolished the legitvma tutela agna-
torum (which was, of course, the commonest and most
important tutele of all), and Hadrian made unne-
cessary the plio test ti faciends causa. The
effect seems to be that when Gams wrote, tutors,
though their consent still remained formally necessary,
could be compelled to give such consent unless the
tutela was the legilima tutela either of a patron or a
parens manumissor, and that even in these cases

1 Buckland, pp. 168-169. See ib. notes 2 and 3, p. 120.

2 This 18 purely conjectural ~ Gaius clearly requires auctoritas for
marriage (G. i. 115), and a tutor legatimus would probably want to
withhold 1t, where tho marriage was merely to curcumvent the diffi-
culty of making a will, unloss the marriage afforded an easy way out
of an irksome futela. For the whole subject see tho references to the
preceding note.

3 Coemptio teslamenti faciends causa (G. i. 115a).

4 A woman of free birth escaped from tutela in right of having three
children ; a freed woman in right of four.
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consent could only be withheld when the woman

desired—(a) to alienate her res mancipi; (b) incur

an obligation at civil law ; or (¢) make a will (G. i.

192).1 The reason, of course, why the patron or the!

parens manumissor was allowed to withhold his con-\
sent was that, in the absence of alienation by the
ward in her lifetime, or by her will, these persons
were the ward's heirs, and as such entitled to her
property.

Gaius accordingly tells us that women of full age
manage their own affairs;? that in some cases the
giving of the tutor’s authority is merely pro forma ;
that not infrequently the tutor is compelled to give
it whether he will or not, and that this is the reason
why at the end of the tutorship the woman of full
age has no actio tutelae against her late guardian.
The further statement in Gaius?® that ‘ women seem
to be better off than men in regard to will-making,
since they can make a will at twelve, whereas a boy
must wait until fourteen’, seems to require qualifica-
tion, because—(a) in theory women under any kind
of tutela required their tutor’s auctoritas to make
a will, and without it the will was invalid jure civili,
though the praetor might grant bonorum possessio
under it ; and (), as above stated, the consent of the
patron or parens manumissor was absolutely essential
to the validity of the ward’s will, and the %eres named
in a will made without such consent was neither Aeres
jure civils nor could he obtain bonorum possessio from

1 In cases (a) and (b) a patron or parent could, exceptionally,
be compelled to give hs consent if there were a weighty reason
(G. i. 192).

2 This was always the case ; the tutor of a woman of full age never
had the right rem gerere on behalf of the woman (vide supra).

3 @. ii. 113.
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the praetor (alioquin parentem et patronum sine auc-
torttate ejus facto testamento non summovers palam est.!

After the time of Gaius the perpetua tutela seems
to have steadily decayed ; it survived, in theory, at
any rate, to the time of Diocletian, but there is no
mention of it in the Codex Theodosianus or in Jus-
tinian’s compilations.

Subsect. 2. Cura

Cura was a form of guardianship indicated by the
necessities of the case, with respect to persons who,
though sus juris, were in need of protection. It was
not regarded as a substitute for patria potestas as

| tutela was.?

"There are four main kinds of cura as a species of
guardianship in Roman law—the cura of furiosi, of
prodigi, of adolescentes, and lastly, the later extension
to Spta_qial cases, e.g. dumb persons.

From the time of the XII Tables the cura of
Sfuriosi and of prodigs was recognised, a furiosus (mad-
man) being placed under the guardianship (cura) of
his nearest agnates (cura legitima), and if there were
no agnates, under the cura of his_gentiles. It ex-
tended to the person as well as the property, and in
the latter respect is much the same as in the case of
the tutela of infants. In the case of a spendthrift
prodigus) the magistrate might subject the adminis-
tration of his affairs, on the petition of relatives, to
some person whom he appointed curator, usually one
of the relatives themselves, at the same time pro-
hibiting the prodigus from the management of his own

property.
1 G, i 122, 2 Buckland, p. 169.
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Though not so ancient as the two former, a new
kind of cura soon arose, viz. the cura of those persons
(adolescentes) who were su¢ juris, and had attained
puberty, but who, being under twenty-five, were re-
garded as still entitled to protection. Such persons
had, according to the strict theory of the civil law, an
absolute legal capacity, and even down to the time of
Justinian the law did not require them to have a
curator save in one single instance, viz. when a party
to a lawsuit (Invitt adolescentes curatores non accipiunt
praeterquam in litem). In fact, however, most minors?
had a curator to look after their interests, partly by
reason of the lex Plactoria (of uncertain date but
mentioned by Plautus), partly because of the praetor’s
practice of n integrum restitutio. The lex Plactoria
subjected to a criminal prosecution (involving a
penalty and infama) any person who could be proved
to have taken fraudulent advantage of a minor, and
later an exceptio (defence) was framed on the statute
(exceptio legis Pluetoriae), which enabled a minor to
defend with success an action to enforce a transaction
into which the minor had entered through the fraud
or sharp practice of the other party. The praetor
went further : a minor could, on application to him,
provided it were made within a year, get any trans-
action which occasioned damage to him set aside (in
integrum restitutio) where the minor was the victim

of trickery or inexperience. Tradesmen naturally

became unwilling to enter into any dealings with
such ‘ favourites of the law ’ unless the minors were
represented by some elder person, whose consensus,

1J.i.23.2. Sometimes even an wmpubes might have a curator to
represent him in a lawsuit, viz., where he had a dispute with his own
tutor, who could not therefore represent him (J. i. 21. 3).

2 Minor is here, for brevity, used as equivalent to adolescens.
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which, unlike the auctoritas of the tutor, was quite
informal, was valuable protection to the tradesman
and a convincing answer to any subsequent charge.
For these reasons, therefore, most minors had curators,
80 to speak, forced upon them, till they reached the age
of twenty-five, if they wished to enter into commercial
relations, and Marcus Aurelius seems to have enacted
that a minor might, on mere application? to the
magistrate, obtain a permanent curator of his property.
Though it was not legally necessary to have a curator
at any time, under Justinian it was the usual thing. If
there was no curator, the praetor’s restitutio in integrum
applied ; but the consensus of the curator, though not an
absolute defence, materially lessened the probability of
such a grant. In later law, where there was a curator,
the minor seems to have been in much the same predica-
ment as a pupillus, and unable to do anything whereby
he might be detrimentally affected unless with the
consensus of the curator. The curator, like the tutor,
could act alone, and seems to have done so increasingly,
being primarily concerned with the administratio of
the minor’s property. The remedy for maladmin-
istration was the actio megotiorum gestorum. The
institution continued till the minor’s twenty-fifth
year, but it might be ended earlier by special favour
of the Emperor. Finally, special regulations came to
be imposed by statute on the alienation of the minor’s
property, even with the curafor’s consent, the leave
of the magistrate being in most cases necessary.
Inasmuch as (apart from special statutory pro-
vision) a minor had full legal capacity, he was in
theory capable of validly performing any juristic act

1 A minor applying under the lez Plactoria had to show special
ground for the appointment of a curator.
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without the consensus of his curator, whereas a ward
under tutela usually required (not merely the con-
sensus) but the auctoritas of his guardian ; when the
curator’s consensus was necessary, it was merely in
order that an act prima facie valid might not easily
be treated either as voidable, and so liable to be set
aside by the praetor, or as having no effect by reason
of the exceptio legis Plaetoriae. There was, however,
a constant tendency to assimilate the incidents of tutela
and cura in all important particulars.

By the time of Justinian other classes of persons
were able to obtain a curator on application to the
Court, when, owing to some infirmity peculiar to
themselves (c.g. the fact that the applicant was of
weak mind, or deaf, dumb, or subject to an incur-
able malady), such a course seemed desirable.

In essence the same idea is at the root of the
conception both of tutela and cura, viz. the protection
of persons who, though sui juris, are physically or
mentally unable to look after their own interests,
and in Justinian’s time the two institutions had the
following points of likeness :

" (1) Tutors and curators were appointed by the’
same magistrates.! (2) Both were obliged to take
an inventory on entering into office and to give
security. (3) Both were bound to accept and con-
tinue in office unless some good ground of excuse
could be shown. (4) Like a tutor, a curator had to
give security in certain cases (e.g. a curator legitimus,
but not one appointed after proper inquiry). (5)
A curator as well as a tutor might be removed for
misconduct by the postulatio suspecti. (6) A curator

1 A curator could not Iegally be appomted by will, but if, m fact, so

he had a to confirm the
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was liable by action! to account for wrongdoing or
negligence (there being also an actio subsidwria
against a magistrate who appointed without taking
due security) ; and (7) a curator was unable, without
the leave of the magistrate, to alienate the ward’s
property of any considerable value, and his own
property was subject to a statutory mortgage in the
same manner as a tutor’s.

On the other hand the two_institutions differ—
(1) in the classes of persons whom they were designed
to protect ; (2) in the degree of authority originally
possessed by the curator and tutor respectively; (3)
whereas a tutor was necessarily generalis, v.c. ap-
pointed for the whole period of non-age, a curator
might be appointed ad hoc, e.g. merely to watch over
the interests of a youth who was going through the
final accounts with his late tutor; and (5) as already
noticed, a curator could never be validly appointed |
testamento. ’

Section V. Capitis Deminutio and
Existimationis Minutio.

Capitis deminutio—The legal conceptlon of caput
seems to be the position of a person in the eye of the law,
i.e. of Roman law. A peregrin and a slave enjoyed no
rights in civil law, and accordingly could have no caput.
The Roman citizen alone had capacity for civil rights,
and this capacity would vary according as to whether
he were sui juris ov alient juris. But as it was possible
to pass from one category to another, there would in
the process be a loss of one’s former legal capacity,
and the acquisition of another in its place. It is

1 The actio was the actio negotiorum gestorum.
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something of this sort that the Romans mean by
capitis deminutio. The Institutes define it as a change
of status. It is not easy to fix with precision the exact
significance of the terms caput, legal capacity. and
status. For our purpose let us take them all to mean
the position of a person with respect to his political
and private rights as defined by the law. Probably
capitis deminutio was originally a simple conception,
for Cicero speaks of it as capitis deminutio, without
qualification of any sort. All his applications refer
to what, under Gaius, was known as capitis deminutio
manima,* but it may be that from the first it included
what was later known as capitis deminutio media, or
loss of cwvitas, for in such a case the old jus civile of
Rome had no niche for the individual. Within the
State the unit was the family, for by this time the
organisation of the gentiles had fallen into decay.
Accordingly we find the conception of capitis dems-
nutio divided into major, involving loss of family and
civie rights, and manor, in which the latter alone were
lost. Later still, owing to the rise of the jus gentium,
aliens may have rights based on the notion of libertas,
and so we get the well-known division in the time
of Gaius into capitis deminutio maxima, media (or
major), and minima (or minor).?

Capitis deminutio maxima was the complete de-
struction of all rights and the resulting transference of
the individual concerned from the category of persons
to the category of things, by reduction to slavery.

Capitis deminutio media meant the destruction of

1 Note that though caputss deminutio minima destroyed the agnatic
tieinvolved in familia; 1t left the natural tie based on cognatio untouched,
though the two greater kinds of capitis deminutio put an end to this also
(J. i. 16. 6).

2 G. i. 159-160.
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civitas and familia, but libertas remained. In the
time of Gaius this occurred where a Roman emigrated
to a Latin colony, or was interdicted fire and water
(a popular decree amounting to outlawry for certain
offences). Both these were obsolete under Justinian,
but a deportatio (not a relegatio) in insulam, a per-
manent banishment confined to certain limits for
offences, had the same effect.

Capitis deminutio minima. Its exact nature has
provoked much discussion. According to Savigny
it is a change of status for the worse, e.g. in adrogation
or a sale in mancipit causa. Capitis deminutio minima
was suffered in connection with emancipation and
adoption, but in the former there was a gain in status,
and in the latter no change. But these are explained
by the sales that were incidentally necessary in early
law. But we are told by Paul in the Digest that the
children of an adrogatus suffered capitis deminutio
along with their father, but they had merely changed
from one potestas into another. Savigny regarded
this as an exceptional case, or a mere juristic opinion,
quoted by Paul, but not supported by him. He
denies that the filiafamilias married cum manu, who
became filiae loco to her husband, suffered capitis
demanutio, though Gaius and Paul assert this.

On account of these difficulties Puchta regards
cupitis deminulio minima as a change of family
(mutatio familiae). This meets the difficulties raised
upon Savigny’s theory, but raises others, for a son
who became one of the greater flamens, or a daughter
who became a vestal virgin, passed out of potestas, but
without capitis deminutio. These cases may well be
exceptions to the general rule.

Mommsen regarded it as the loss of previous status
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by the act of subjection of one person to another
within the sphere of private law. It has been object :d
that in the case of persons alieni juris there is no
status to lose; but if the word status be taken to nican
any condition in law, from that of the civis of full age
and complete capacity down to the slave with an
entire negation of capacity, the objection disappears.
The point to stress seems to be the act of subjection
and the consequential loss, not diminution, of status
that results ; the new status may be better or worse ;
the point is that the old status is lost.

" Chief effects of capitis deminutio. :

1. As regards the familia, there was a complete
rupture of agnatic ties, and in the case of capitis
deminutio maxima or media of cognatic ties as well.
Tutela was ended where the pupil suffered capitis
deminutio, but in the case of the tutor it had to be
of the two greater kinds, except in the case of tuteia
legitima, when minima sufficed. Marriage was ended
by maxima (except in later law in the case of cap-
tivity), but media reduced it to nuptiae non justae,
while minima left it unaffected.

2. Asregards the law of things, the effects of capitis
deminutio will be considered in connection with the
topics to whlch they ate relevant

o eta 7. oy " Ty ]s a
phrase which denotes the loss of certain rlghts which the
normal citizen enjoyed, on the ground that the individual
in question had acted dishonourably (whether or not
he had acted illegally as well). The earliest statutory
example of anything of the kind occurs in the XII
Tables,! but the idea of existtmationis minutio seems to

L Qui e sierit testarier hibripensve fuerit, ni testimonium fatiatur
improbus intestabilisque esto. (Sohm, p. 183.)

K
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be due less to the legislature than to the censor, who,
in registering the names of the citizens, excluded from
the public services, and also from certain public
rights, persons who had acted disgracefully or who
were employed in some disgraceful trade or business,
by means of a notatio, s.e. putting a nota under the
name of the person affected. Later the principle was
adopted by the praetor, who in his edict gave a list
of persons to whom. by reason of some dishonourable
conduct, he denied certain rights in judicial proceed-
ings (e.g. the right to act as agent for another), and
these persons came to be known as infames. A person
might become infamis at once (infamia immediata),
for example, on becoming an actor or being expelled
from the army for misconduct, or only after sentence
(enfamia mediata), not only for a crime (judicium
publicum), but sometimes even in civil cases, e.g. in
the actio pro socio (as a partner) and the actio tutelae.

In the developed law existimationis minutio seems
to have included not only infamia but turpitudo, the
latter being the case where, though the dishonourable
conduct was not expressly declared infamia by a
statute or in the edict, the judge visited it with some
mark of displeasure in the exercise of his judicial
discretion; e.g. he might refuse to appoint the turpis
a guardian.

Before Justinian the results of infamia were as
follows :

1. The infamis lost the jus suffragii and the jus
honorum.

2. His jus connubii was restricted by the lex Julia
et Papia. Poppaea, A.p. 9, for the tnfamis could not
marry a freeborn person ; and

3. The infamis also forfeited the jus postulandi—
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right to make application to the Court on behalf of
another.!

As Professor Sohm points out, these special dis-
qualifications had ceased to exist in Justinian’s time,
and it would seem that the only legal result, whether !
of infamia or turpitudo, was that the judge in his |
discretion might attach certain disabilities to the
individual ; e.g. he might refuse, as above stated, to
appoint him a guardian or to admit him as a witness,
and, if instituted as heres in a will, might deprive him
of the benefit by granting the querela inofficios: testa-
menti to the relatives of the testator.?

1 G iv. 182, 2 See p. 216.






PART II
JUS QUOD AD RES PERTINET

It is perhaps desirable to begin with a clear idea of
what the Romans meant by the term res. It must
not be confused with  thing’ in the sense of being
a material object. No doubt such objects are res if
they form an item in anyone’s wealth. But a debt,
which gives rise to a mere right of action, is also a res
from the point of view of the creditor, but not that
of the debtor ; so too is every benefit under a contract,
for the person entitled can always maintain an action
for damages. Again, if A steals B’s horse, or damages
it intentionally or negligently, or if A affronts B, B
can sue A for damages, so that the right of action that
arises is worth money and accordingly a res. But
not all rights are res; eg. those included in patria
potestas, and generally those mentioned in connection
with persons in the so-called Law of Persons. The
test is whether a right has an economic content or
not. If it is worth money it is a res, not otherwise.
It is true that the Romans speak of res which are not
or cannot be individually owned, e.g. a res nullius,
or res communes (things common to all, as air, water,
and the like), but this is rather a matter of classifica-
tion than of legal treatment. It is with res as items
133
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of an individual’s wealth that the jus quod ad res
pertinet is concerned.*

The jus quod ad res pertinet is accordingly con-
cerned with the property which belongs to the persons
who were considered in the ‘Law of Persons’. Now
proprietary rights, which here means those having
a money value in the eye of the law, are broadly
divisible into jura in rem or rights available against
all the world ; e.g. an owner can claim (or vindicate)
his corporeal property, like his land or his slave, against
all the world. But sometimes one can assert a right
against all the world with respect to property be-
longing to another, e.g. a right of way or a right to
light : the former are jura in re propria, the latter
jura in re aliena. Again, every legal system recog-
nises different grades of ownership; eg. in English
law with respect to land we have freehold and lease-
hold estates, and the incidents of the two differ in
important particulars. Roman law had very similar
notions which have to be considered. On the other
hand, those rights having a money value which can
be claimed only against particular persons, jura in

" personam, arising mainly from contracts and civil
wrongs (delicts), are dealt with under the head of
obligatio and form the latter part of the Law of
Things. But of course the division into rights n
rem (dominium, etc.) and rights in personam cannot
be treated in watertight compartments, for the same
right may well be both, depending on the point of
view. Thus in English law, if A can claim B’s services
under a contract, he can also claim against all the
world an abstinence from interference with respect
to the performance of such contract. Again, rights

1 Buckland, pp. 182-183.
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in rem and dn personam may be inextricably com-
bined ; for if I lend you a horse I remain owner,
which gives me rights in rem, but I have a contractual
right (which is in personam) against you for its return.
Professor Buckland instances the hereditas (the in-
heritance of a deceased person), which the Romans
regarded as a unity for the purposes of succession,
as presenting a very complex combination of both
kinds of rights. Now property and the rights arising
therefrom become vested in persons by reason of
some act or event which in law is known as a title,
e.g. a conveyance, or the death of someone may invest
us with property and the rights connected therewith,
whereas they divest the former owners of these rights ;
so these titles call for examination. Rights n
personam also arise through some investitive fact or
title, like contract and civil wrong, and there may
be various varieties of each. Generally speaking.
then, the Law of Things deals with the different forms
of ownership of res corporales (material items of
wealth), how they are acquired, transferred, or lost
and the cognate rights in rem one may have with
respect to another’s property, their acquisition, transfer
and extinction under the general head of what may
be designated dominium, while rights @ personam
are similarly dealt with in the second part of the Law
of Things under the heading of obligatio. But it
was not to be expected that the Roman institutional
writers would be absolutely logical in their divisions.
Accordingly it is not surprising to find in the Law ot
Actions, which ought strictly to be concerned with
procedure, a discussion of rights, the proper place for
which should be in the Law of Things. Here logic
has been sacrificed to convenience and clearness.
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The general arrangement of the Law of Things is
as follows :
1. A classification of 7es.
2. The various forms of dominium (or jura in rem
in one’s own property) or ownership of res corporales.
3. Modes of acquisition of ownership of a res
singularis :
(@) Natural.
(&) Civil.
4. Jura in re aliena (or rights 1n rem over another’s
property).
5. Acquisition by universal succession in its
various forms,
6. Obligatio (jura vn personam).

* Section I. Classification of ‘ Res’

1. Gaius divides res into (a) diwins juris, not the
subject of human ownership, and (b) humani juris,
owned by men. The former are sacrae, things devoted
to the gods above, eg. temples; religiosae, things
dedicated to the gods below, 4.e. burial-grounds
(hence, though a special consecration was neces-
sary to make a thing sacred, anyone could make
ground religiosum by burying a corpse in it, pro-
vided he was the person charged with the duty);
and sanctae, things under the special protection of
the gods, like city walls and boundary pillars. Res
humany juris were either privatae or publicae, not in

' the ownership of private persons but of public bodies,
like the State and municipalities. He would thus
seem to include Justinian’s two heads, res publicae
and wuniversitatis.
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2. Justinian’s main division follows Gaius very .
closely: res in mostro patrimonio, owned by some-
one, and 7es extra nostrum patrimonium which cannot
be owned by a private person. The latter ronghly
corresponds with Gaius’s res dwing juris, but is more
elaborately divided into (@) res ommium communes,
things which all the world may enjoy, viz. the air,
running water, the sea, and the seashore; (b) res
publicae, the property of the State, but dedicated to
the use of its citizens, like roads, rivers, and harbours;
(c) res wniversitatis, the property of a corporation,
e.g. a theatre in some Roman city ; (d) res nullius,
which is divided in precisely the same way as
Gaius’s res divini juris. It cannot be said that the
above classifications have any great importance in
law.

3. The most important division of res is into res
corporales and res incorporales. A res corporalis i3 a
thing which can be felt or touched (quae tangi potest),
such as land, a slave, and money ; and this is, of
course, the way in which the word ‘ thing ’ is used in
ordinary conversation. A res tncorporalis, on the
other hand, is one which has no physical existence,
which cannot be touched, and which merely exists in
the eye of the law (incorporales sunt quae tangi non
possunt qualia sunt ea quae tn jure consistunt).!
Examples of res incorporales are—

(i.) A servitude, e.g. a man’s right to walk across
another man’s field.

(ii.) A hereditas, 1.e. an individual’s estate at any
given moment, e.g. at death, for though the ‘estate
may consist partly of res corporales, such as land and
money, and partly of res incorporales, such as debts,

1 G.ii. 14.
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yet it is regarded, as a whole, as a single res ncor-
poralss ; and

(iii.) An obligation, eg. a man’s duty to perform
some promise which the law regards as binding, or to
make compensation for some wrong he has done
another.

The importance of the distinction is that if res
had not included res incorporales (merely legal things),
the jus quod ad res pertinet would have been confined
to rights directly concerning material property (res
corporales) merely, whereas it includes all rights,
whether relating to property or not, which have a
money value in the eye of the law, as part of a man’s
patrimonsum. It is the fashion to speak of res incor-
porales as rights. This is hardly accurate, but no
doubt convenient.

4. Next in importance (which is, however, his-
torical merely) comes the division into res mancipi
and res nec mancipi. Res mancipt were those things
which could only be legally conveyed by the ceremony
of mancipation ; if conveyed in any other way, save
by an @ jure cessio, no civil law title passed, i.e. the
property in the thing, the ownership of it, remained
in the transferor, notwithstanding his attempted
alienation, and although he had actually handed it
over to another. Res mancipi were land and houses
an Italico solo, slaves, oxen, mules, horses, asses, and
rustic praedial servitudes.! It will be noticed that
all these things were res corporales except rustic
praedial servitudes, and, though these are mentioned
by Gaius as res mancipi, it is possible that in the early
law they were excluded from the list of things which
were alienated by a mancipation, the essence of which

1 G.u. 15. 16a.
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was the actual physical grasping of the thing to be
conveyed (mancipatio dicitur quia manu res capitur).t
In the case of land the taking hold of something to
represent it was sufficient in the time of Gaius (praedia
vero absentia solent mancipart),® but the actual appre-
hension of the thing to be transferred was imperative
even when he wrote in the other cases, e.g. slaves,
freemen, and animals. How a rustic praedial servi-
tude was represented is not known. All other res were
res mec mancipi,® and in Gaius’s time the property in
them passed, if there was a good ground for it, e.g.'
the thing had been sold, by delivery (traditio), pro-
vided, of course, the res in question were capable of
physical delivery ; traditio could be made, e.g. of a
picture or a piece of furniture, but not of a res incor-
poralis or a mere right. After the time of Gaius
smancipatio gradually lost its importance, and in the
‘time of Justinian was entirely superseded by traditio,
{and this division into res mancipt and res nec mancips
‘was accordingly then obsolete.

How the categories of res mancips and nec mancipy
arose is a disputed question. Sir Henry Maine says
res mancips  were the forms of property known first
and earliest to each particular community’, whereas
res mec mancipi were forms of wealth of later origin,
e.g. money and jewels. Jhering thinks that res
mancipt were those objects of property essential to
the maintenance of the joint family life. Muirhead
thinks that when Servius Tullius organised the cen-

1 G.i. 121. But see Murhead, pp. 58-59.

2 G.i. 121

3 Sir Henry Maine has suggested that in early Roman law res mancipi
were the only objects of property recognised (Ancient Law, p. 274).

Another theory is that res mancips constituted & man’s familia, as
distinguished from his pecunia.
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turies on a basis of wealth he had to fix the forms of
property that would be made the basis of the calcula-
tion, and established public modes of conveyance for
these to preserve evidence of their transfer. A strongly
supported opinion is that res mancipi were family
property of which the paterfamilias was merely the
manager, as distinct from individual property.
Another view is that it was in origin the property of
the State, the use and enjoyment of which was granted
to its nationals; hence the necessity of a public
conveyance.

Other divisions of res requiring notice are—

5. Res mobiles and res vmmobiles. This division
is found in most systems of law, and is based upon
the fundamental distinction which exists between
land and things attached to it (res dmmobiles), and
all other property (res mobiles) which in its nature
is not stationary, can be appropriated and taken
away, and so owned absolutely in a way in which
land cannot be. The division does not exactly corre-
spond with the English division of property into real
and personal, since some interests in lantl are personal
property in England (e.g. leaseholds), and some
things which are not land (e.g. title-deeds) are governed
by the law of realty. At Rome the distinction be-
tween movable and immovable property did not
lead to so many differences as is the case in England,
where the law of real estate has still many, and in
the near past had more, peculiarities, founded, as it
still is, in theory, on the old feudal system. At Rome
differences in the rules relating to each kind of property
were based rather on the differences in the nature of
the two classes of things, e.g. an immovable, since it
cannot as a fact be taken away, could not be stolen,
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and since it is, prima facie, of greater value and im-
portance ' than movable property, took longer to
acquire by possession without title.

8. Res _fungibiles_and res mon Jungibiles.  Res
fungibiles are things such as money, wine, and grain,
which are usually regarded not as individual units
(such as a horse or a piece of land), but collectively,
or, as the Roman lawyers said, quae pondere, numero
mensurave constent. The division is of very minor
importance ; one instance of its application is that
there could not be a loan for consumption (mutuum)
of res non fungibiles.

7. Res quae usu consumuntur and other res. This,
again, is an unimportant distinction. A thing which
was consumed by use, e.g. wine and food, could not
be the object of a true usufruct (or life estate).

Section II. Forms of Ownership (dominium)
and Possession

1. Domanium ex jure quiritium.

2. Dominium in bonis (bonitary ownership).

3. Ownership of prommal lands.

4. Dominaum ex jure gentium (peregrine ownership).
5. Bona-fide possession.

6. Possession.

1. Domintum ex jure gquiritium.—Dominium or
ownership was for the Romans identified with the
thing owned,,a method of thought very natural in an
early society. But ownership is not a thing, nor is

1 This was especially the case in early times, when land had

a far greater importance than it has in these days of stocks and
shares.



142 ROMAN PRIVATE LAW PART

it a right or a bundle of rights. It is primarily a
legal relation between a person and a thing, which,
if established to the satisfaction of the law, through
proof of the necessary title, vests in the owner the
fullest control and the widest rights and powers
which are conceded to anyone with respect to the
thing owned. Suppose Balbus, a Roman citizen of
full age and complete capacity, buys land from Titius
in the manner required by law, .. by a mancipation
duly performed, and has paid the price, the law now
recognises that Balbus is the owner, and gives him
full control with respect to its use, possession, enjoy-
ment, alienation, fruits, and the like. This does not
mean that there are no restrictions on ownership,
for there invariably are some, e.g. Titius may have
reserved a right of way over the land, and Maevius,
a neighbour, may have acquired a right to light
which Balbus may not obstruct, and the like ; but
the point is that the owner enjoys the widest rights
of anybody with respect to the thing owned. He can
divest himself of these in favour of others, so that his
ownership becomes a valueless thing, but none the
less he still remains owner, though naked of any of
the advantages of ownership. He can, for instance,
allow A to put up hoardings on the land, B to cultivate
a plot at pleasure, C to enjoy actual possession, D the
power to dispose of the property; but till D does
exercise the power vested in him, Balbus continues
to be the owner of the land.

Now to be quiritary owner, the highest form of
ownership in Roman law, it was necessary to have
(1) the jus commercii; (2) the res must be in com-

zmercio; (8) it must have been acquired by the ap-
propriate method appointed by the law; and, in the
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case of derivative ownership, (4) from one who was
himself the owner, or duly authorised by hin to
transfer the ownership. To assert his claim against
others he had the vindicatio: ‘I say this thing is
mine by quiritary law’. This formula was the same
as that used in the methods of acquisition of res
mancipi by mancipatio and in jure cessio.

2. Dominium in bonis (bonitary ownership).—If
a res_mancipi_was not conveyed by mancipatio or
7 jure cessio but by mere traditio, though all the other
conditions for acquiring quiritary ownership were
satisfied, the alienor remained owner and could vin-
dicate and recover it; the alienee had no defence,
but he could thereupon sue to recover the price paid.
alienee by granting an exceptio (defence) rei venditae
et traditae (of a thing sold and delivered), and if the
purchaser continued in uninterrupted possession for
two years in the case of land, and one year in the case
of other things, the technical defect in his title was
cured by usucapion (infra). . But if he lost possession,
say after three months, he was without a remedy to
recover the res. He might persuade the quiritary
owner to do so for him, but this was not very satis-
factory. Accordingly the praetor undertook to protect
him by the famous actio Publiciana, in which the judge
would be directed to find for the plaintiff if he found
the - thing would have been his in qumtary right, if he
had held it for the period of usucapion. This modified
vindicatio proceeded upon the fiction that the period
of usucapion had been completed.! This form of
praetorian ownership is conveniently distinguished
as dominsum in bonis, for Gaius described the res as

1 See Sohm, sec. 66, and Buckland, pp. 193-195.
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o bonis. It enjoyed all the practical advantages of
quiritary ownership, till abolished by Justinian.

3. Ownership of provincial land.—Just as in
English law all land is owned by the King, from whom
everyone else holds it, directly or indirectly, so the
provinces of Rome belonged some to Caesar (agre
tributarit) and some to the populus (agri stipendiari).
Private persons held such land, paying a tribute or
fixed rent. These holders could not, of course, vindi-
cate, but were granted a modified wvindicatio in
which they probably alleged that it was lawful for
them to hold, enjoy, and possess the land. Justinian
abolished the distinction between Italic and pro-
vincial land. In fact all land in his time was
‘provincial land.

4. Dominium ex jure gentium (peregrine owner-
ship).—The lack of commercium put peregrines outside
the pale of dominsum. Mancipatio and in jure cessio
were not open to them, but they could acquire by
modes of acquisition of the jus gentium like traditio.
They were probably protected in much the same way
as in the case of holders of land in the provinces. It
disappeared under Justinian.

5. Bona-fide possession.—Here one who is not
owner purports to transfer the ownership of some
res corporalis to another, who receives possession of
the property in good faith. If such a possessor lost
possession, as he believed himself to be the owner,
he would naturally try to vindicate and would, of
course, fail. Aware now of the flaw in his title, he
could still have recourse to the actio Publiciana, by
which he could recover against all but the true owner,
Wwho could defeat him by the exceptio justi dominis

1G.i 54
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(defence of lawful ownership). But unlike the bonitary,
who could always acquire full ownership by usucapion,
the bonae-fidei possessor could not invariably do so
(infra).

6. Possession. —The physical control of a res
corporalis together with the use and enjoyment
derivable therefrom are among the most important
advantages to which the owner of such thing is
entitled. In fact, without such physical control
ownership is largely valueless. In the normal case
the owner is also the possessor, but the element of
physical control may become detached from the
owner either with his will, as in the case of a loan
for use or a pledge, or against his will, as where the
owner loses and another finds the thing, or in the
case of theft. As possession is the most important
element in ownership, the fact of possession being
taken as evidence of ownership till the contrary is
proved, it follows that the law must accord some sort
of protection to the possessor. This is what Jhering
means when he says possession is the outwork of
ownership ; if you protect the possessor, in the vast
majority of cases you are protecting the owner as
well. Further, as it is not easy to violate a man’s
possession without also offering violence to his person,
the law protects the person of the possessor and, at
the same time, prevents disturbances of the peace.
Even the owner out of possession may not help him-
self ; he must first establish in the Courts his owner-
ship, and the law will thereupon put him into posses-
sion. These various considerations have secured that
in every legal system possession as such shall be
protected, the orbit of protection varying with the

_ciroumstances of the case: a thief is not protected
L
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against the owner, but he is as against third parties,
hence some inquiry into the nature of possession
becomes necessary.

Savigny, building on the well-known text of Paul !
which says, ¢ We acquire possession with body and
mind (corpore et animo), not with the mind alone, nor
with the body alone °, holds that there are two elements
of possession—corpus and animus. It is generally
agreed that the former consists in being in such a
relation to the thing possessed as that in which the
owner normally is with respect to the thing owned ;
its essence is the physical power to deal with the thing.
If there is no more than this we have merely possessio
naturalts, custodia, or detentio. This is the position of
the servant in English law with respect to his master’s
silver entrusted to him. If to this corpus or physical
possession there be added the element of animus, we
get what is variously called possessio civilis, juristic
possession, or possessio ad interdicta, 1i.e. protected by
the possessory remedies known as the interdicts.
The exact nature of this animus or mental element is
disputed. According to Savigny, it is the animus rem
sibt habendt, the intention to hold for oneself. This
may be true of the thief, but it is objected that the
creditor pignoris (pledgee), the sequester (or stake-
holder), and precario tenens, one holding at another’s
pleasure, have juristic possession, but do not intend
to hold as owner. Accordingly, to evade these diffi-
culties the animus is claimed to be an intention to
exclude others from the use and control of the thing.
Thus the miser possesses his hoard.? But the mere
intention to exclude others is motiveless unless it
subserves some further purpose. In the case of the

1 Dig. 41.2.3.1. 2 Sohm, p. 332.
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pledgee, there is his owninterest to protect even as
against the owner, and the tenant at will requires to
be secured in enjoyment, but does not claim this
against the owner, while the sequester has merely the
interest of third parties in view. It follows that the
intention to exclude may vary in orbit, depending on
the circumstances of the case, but its existence can
only be explained upon the ground of some interest,
whether one’s own or another’s, that it is desirable
to protect. Savigny explained these as cases of
derivative possession. The slave, filiusfamilias, agent,
borrower for use, the colonus or lessee, and the deposi-
tary have no intention to hold except on behalf of the
owner, and so are the mere physical channels through
whom the owner possesses. They have detentio only,
the corpus but not the animus.

Jhering pointed out the difficulties raised by
Savigny’s theory, and the further practical difficulty
caused by the necessity of inquiring into the state of
the holder’s mind before determining whether he had
civil possession or not. Of his actual intent there
could be no direct proof. Tt had to be inferred from
the circumstances under which the possession was
acquired, e.g. whether it was by way of pledge or a
loan for use or the like, so that in the latter case
which gave detentio merely, to prevent this from being
converted into juristic possession by the holder
making up his mind to hold the thing for himself, it
was necessary to lay down the rule nemo potest causam
(possesstonss sibi mutare. Jhering’s own theory requires
merely the physical relationship which gives control,
coupled with an appreciation of that fact. Thus a
lunatic does not possess. Cases like those of the
runaway slave who is regarded as still possessed,

..
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and of the borrower for u®h, and the depositary and
the hirer who are denied possession in the texts, are
explained as due to special rules of law creating
exceptions to the general principle.

Paul’s text deals with the acquisition of possession.
Once it is acquired, the retention of possession does
not want a constant animus in being. One may have
completely forgotten about the matter, yet one con-
tinues to possess, and in one case animus alone
continues possession though the corpus be lost,
for a runaway slave continues to be possessed by
his master, till someone else acquires an adverse
Ppossession.

The acquisition of possession requires either a

" taking of physical control or a delivery of it, coupled
with the necessary animus. Possession could be
acquired through persons who were themselves pos-
sessed, provided that in addition to the corpus their
possessor had authorised it antecedently or had
subsequently assented toit. It was doubted whether
possession could be acquired through persons not
possessed, e.g. a person n mancipi ceuse or an
extraneus acting as agent; but in later law such ac-
quisition was conceded, but there had to he previous
authorisation and subsequent knowledge.

Possession was lost if either corpus (the runaway
slave excepted) or animus were lost, but the animus
must be expressly directed to this end. Death ends
it. A slave belonging to a hereditas could not acquire
possession, but could continue possession already
begun and so acquire by usucapion. Loss of pos-
session, through agents and subordinates, presents
difficulties which need not be considered here. .
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Section III. Methods of Acquiring or Trans-
ferring? the Ownership of Single Items of
Tangible Property

In describing the various means of acquiring owner-
ship, Gaius and Justinian point out the methods by
which one or more items of property could be ac-
quired or transferred at Rome; but the methods
(for the most part) only apply to tangible property
(t.e. to res corporales—quae tangi possunt), and
have no reference to a res incorporalis, such as
an obligation ; further, the acquisition is in all
cases of a single object or of single objects, as
distinguished from ° universal succession’, i.e. the
acquisition of an estate (juris wniversitas) which
is made up of an aggregate of res singulae, both
corporales (e.g. a deceased person’s land and fur-
niture) and incorporales (e.g. the debts owed by and
to him).

Res singulae may be acquired—

(i.) By methods common to all nations (naturales
modz).

(ii.) By methods peculiar to Rome (civiles modz).
Justinian remarks that the naturales modi were by
far the oldest,® but this is, of course, quite untrue ;
the civiles modi were the first in time, and origin-
ally the only methods by which property could be

1 No separate account is given of the loss or extinction of property
rights ; property as such rarely comes to an absolute end, for when, on
a transfer, the present owner’s right is extinguished, a new right to the
thing springs up n the transferee.

2 Joi 111,

3 Cf. Maine, Ancient Law, c. viii.
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Subsect, 1. Natural

L. Occupatio.
II. Accessio.
II1. Specificatio.
IV. Fructuum perceptio.
V. Traditio.
VI. Thesaur: tnventio.

1. Occupatio is taking effective possession, with
intent to become owner, of something which at the
moment belongs to nobody, z.e. is either res nullius
(e.g. a lion in the forest) or res derelicta, the former
owner having definitely abandoned ownership of his
property, as where a man throws away an old shoe.

. In the case of res derelicta there must be an intention

-, to abandon on the part of the previous owner ; hence
a person who appropriates things thrown overboard in
a storm to lighten the ship, or accidentally dropped
from a carriage, is guilty of theft. The chief cases of
occupatio are—

(a) The capture of wild animals. Here the animal
must be actually captured ; it is not enough to wound
it,* and if it escapes it becomes res nullius once more.
The animal must be wild by nature, such as a beast
in the forest, bees, peacocks, pigeons, and deer, but
not fowls and geese. With regard to peacocks and
pigeons, which, though naturally wild,® sometimes
come back after flying away, the rule was adopted
that a mere temporary absence did not destroy

| ownership, so long as they had the intention to return
| (revertends animus), and they are to be taken to have
abandoned that intention, Justinian says, when they
abandon the habit of returning.
17,0 118, 2 Pavonum et columbarum fera natura est (J. . 1. 15).
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(b) Things taken from the enemy, i.e. belonging
to the other belligerent or to his nationals and found
on Roman soil. Things captured on enemy soil
belonged to the State; there could be no occupatio
here.

(¢). Insula nata. 1f an island is formed in the sea !
(but not if formed in a river) it is considered a res
nullius and belongs to the first occupant.

I1. Accessio is where a thing becomes one’s pro-
perty by accruing to somethlgg which one already owns
and becoming incorporated in it. The property so
gained may have been previously either a res nullius
or a res aliena.

Instances of accessio of a res nullius are—

(l) Alluvio. Where land ad]oms a river and the
action of the stream imperceptibly deposits earth
upon or adds it to the land in question, the earth
so deposited or added becomes the property of the
owner of the land by accessio.

(2) Insula nata, Where an island is formed in a
river, a line is drawn down the middle of the river,
and if the island falls to one side of the line it belongs
wholly to the owner of that bank, but if it cuts the
island it is divided between the owners of the two
banks accordingly. But if both banks belong to the
same person the island is wholly his.?

(8) Alveus derelictus. 1f a river forsakes its old
course and flows in another direction, the old bed
of the river is divided between the owners of the

1 Quod raro accidit (J. ii. 1. 22).
2 But if an island is formed by a river dividing itself at a given point
and joining again lower down, 50 as to give A’s land the appearance of an

island, his land still belongs to him. And mere temporary inundation of
land had no effect (J. ii. 1. 22 and 24).



152 ROMAN PRIVATE LAW PART

banks, the line of division following the centre of the
channel.

The following are_instances of accessio where the

thing accruing is res aliena -
(1) Avudsio. A’sland is swept away by the violence
of the stream and united to B’s. It does not at once
cease to belong to A, but it will (and so become B’s
by accession) when it has been united long enough
for A’s trees (which were swept away with the land)
to take root in B’s ground.

(2) Confusio and commiztio. The former is when
two things not readily separable like liquids, the latter
when they are separable like wheat, belonging to
different owners, are mixed together ; if liquids, the
result becomes the common property of both whether
mixed with consent or not, and each can compel the
other to make over to him his share by the action
communs dividundo ; if it is a case of commiztio by
consent, again the product is common to both ; if it
was not by consent, then each can claim his original
property by a real action, but the judge has a dis-
cretion to decide how the separation is to be made
in case there is difficulty in ascertaining the identity
of the various properties ; e.9. two mixed lots of wheat
can as a fact be severed, but it would in practice be
very difficult to make an exact division. In both
these cases there is no question of accessio, for there
is no incorporation of one of the ingredients in the
other. But if there was such incorporation, e.g. where
A with B’s wool mends his garment, A acquired by
accessio. It is not always easy to say whether there
is incorporation or not.

(8) Inaedificatio. Of this there are two main
instances :
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(@) A with B’s materials builds a house upon 1.
own ground. Thereupon, since superficies_solo_cedit,
A becomes owner of the building, and so long as
the building stands B cannot claim his materials,
because the XII Tables provide that no one is to be
compelled to take out of his building tignum or
material, even though it belongs to another. But B
is not without remedy, for by means of the action de
tigno injuncto, perhaps a specal form of the actio furts,
he can recover double damages from A, if he acted in
bad faith, and when the building is pulled down can
bring an actio ad exhibendum and claira the materials if
he has not already obtained damages. But if A acted
in good faith, B's only remedy is to claim the materials,
in case the building is dismantled, but he may perhaps
have had an actio in factum for their value.

(b) A builds a house with his own materials upon
B’s ground. Again, on the principle superficies solo
cedit, B becomes owner of the house by accessio. If
when A built he knew the land was B’s, he has no
remedy, he must be taken to have made B a present ;
if, however, he built in the honest belief that the land
was his and s still in possession, B cannot oblige him
to give up possession without making compensation
if he wants the building, for if B refuses to do so his
action is defeated by the exceptio doli mali. If he has
no use for the building, or is unable to pay for it, A
can dismantle the building and remove the materials.
But if B has recovered possession of the land, A’s
only remedy, if he acted in good faith, is to claim
the materials when the house comes down.

(4) Plantatio and satio. If A plants B’s tree in
his own ground, or if A plants his own tree in B’s
ground, then, as soon as the tree takes root, it belongs
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to the owner of the ground (plantatio). Similarly,
grains of wheat (whoever may be the owner) sown
in land belong to the owner of the land (satio). Butin
either case the owner of the land, if out of possession
and seeking to recover it from one who has acted bona
Jfide, can be defeated by the exceptio doli mali unless he
is ready to make compensation.

(6) Scriptura. A writes a poem or a treatise upon
B’s paper. The whole belongs to B. But if the paper
is in A’s possession and B brings an action to recover
it and refuses to pay the cost of writing, he can be
defeated by the exceptio doli, provided A got posses-
sion of the paper innocently.

(6) Pictura. A paints a picture upon B's tablet.
The }Lctu.re is here considered the principal thing, the
test in this case alone being its value, and the tablet
the accessory, and so the result belongs to A. But
if B is in possession, A must pay compensation for
the tablet, or be defeated by the exceptio doli. If A
is in possession, B may bring an actio wilis for the
tablet, but must be prepared to pay for the picture,
or himself be defeated by the ezceptio; that is, if A got
the tablet honestly ; if A stole it, B has the actio Surti.

(7) A weaves B’s purple into his own garment.
The product belongs to A. But if the purple was
stolen from B, the latter has the actio furti and a
condictio against the thief, whoever he may be.

It is not always easy to say which was the
principal thing and which the accessory. Perhaps
the true test is to ask which of the two after the in-
corporation has retained its individuality. Parch-
ment is still parchment, though inscribed with letters
of gold ; but can we say that a tablet is still a tablet
after a picture has been painted upon it ? Obviously
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neither the writing nor the picture could have existence
without the parchment and the tablet. But the fost
here applied, in the case of the picture, was that of
the relative value of the two. This seems contrary
to principle, but was the law under Justinian.

So far we have been concerned with the question
of the acquisition of ownership alone; the question
of compensation to the loser needs some consideration.
The question of acquisition was quite independent !
of whether the acquirer acted in good or bad faith ; but
this was all-important on the question of compensation.
The acquirer need pay no compensation where the other
party acted with full knowledge of the facts. But
if the other party acted in good faith and was in pos-
session, the acquirer’s vindicatio could be met by the
exceptio doli unless he was prepared to pay compensa-
tion. The acquirer in good faith and in possession must
compensate the other party for his loss in an actio in
factum ; if the acquirer was not in possession he could
vindicate but must pay the increase in the value. The
acquirer who was in possession and had dealt with the
accession in bad faith was liable for theft ; if he was
not in possession he could vindicate on payment of
the increase in the value, but remained liable for theft.
The special cases of compensation have been dealt
with already.

II1. Specificatio is where one man by his skill and N
labour converts another’s material, either alone or in
conjunction with his own, into a nova species, which
perhaps means a corpus manufactum that is in a
different category of goods from that out of which it
was made, e.g. A makes a ship with B’s wood. The
Sabinians thought that the raw material was the
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thing to be considered, and that the owner of the

material was the owner of the product ; the Proculians,

that the product belonged to the maker. Justinian

took a middle course (media sententia). If the thing
. could be reduced to its former state (as a statuette
" made by A out of B’s brass), it helonged to the owner

of the materials; if it could not be so reduced (.g. A
" has made wine out of B’s grapes), the maker became
owner. If he acted in bad faith he was liable for
theft, but if not we have no information. There
was probably a condictio founded on unjustifiable
enrichment, and possibly, later, an actio in factum for
compensation.!

IV. Fructuum perceptio.—The dominus of land
or animals acquires their fruit or offspring as dominus.
A person having a limited interest (e.g. for a term of
years) acquires the fruits of the property he so
enjoys either by gathering them himself (fructuum
perceptio) or by separation of the fruits, no matter
by whom (fructuum separatio). 1t is by the former
title that the colonus (or tenant farmer) and the
usufructuarius (or life tenant) acquires, while the
emphyteuta (the holder of a lease of land in perpetuity)
or the bona-fide possessor (one who possesses another’s
property in the honest belief that he has a right to it)
claims by the latter. Therefore, if the usufructuarius
dies before harvest, the fruits, since they have not
been gathered, do not belong to his heir but to the
dominus or, as we should say, the reversioner. And
if the fruits are wrongfully gathered by a stranger,

1 But if A mekes a new product partly by means of B's, and partly by
means of his own materials, 1t belongs to A (making compensation) inany
case (J. ii. 1. 25).
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neither the colonus nor the usufructuary can vindicate
them, but the dominus can. They have, however,
the actio furti for theft as they have an interest in
not being deprived of the fruits. The emphytewta and
the bona-fide possessor, however, could vindicate as
well, as the fruit is theirs by mere separation. The
bona-fide possessor, when the true owner brings an
action to recover his property, is bound to restore
the property itself, together with such fruits as are
unconsumed at the moment action is brought, not
those which he has consumed in good faith. This
was the law under Justinian. The mala-fide possessor,
on the other hand, is bound to restore or give com-
pensation for everything, whether consumed or not.
The term °fruit’ includes the young of animals,
Justinian tells us,' so that lambs probably immedi-
ately become the property of the usufructuarius, but '
it does not include the offspring of a female slave,
which, accordingly, belong to the dominus and not
to the usufruciuary.?

V. Traditio.—Delivery, though formerly only ap-
plicable to the transfer of res mec mancips, became,
in the time of Justinian, the common method of
alienation for res corporales. For traditio to con-
stitute a good title the following conditions must
concur :

" (i.) The transferor must either be the dominus * or
his agent (e.g. tutor, or a mortgagee with the right to
sell).

11,87

2 Absurdum enim videbatur, hominem in fructu esse, cum omnes fructus
rerum natura hominum grata comparavit (J. loc. cit.).

3 Sometimes even the dominus cannot alienate ; e.g. a husband could
not alienate immovable property included in the dos.



158 ROMAN PRIVATE LAW PART

(ii.) He must intend to transfer, and the other
person to accept, the ownership of the thing ; but the
intention to confer ownership need not always be in
favour of a definite individual; e.g. when the praetor
throws money to the mob there is a good traditio,
though the praetor merely intends that the first person
who picks it up shall keep it.

(iii.) The thing must not be res extra commercium.

.+ (iv.) There must be some good legal reason (justa
-causa) to explain the intention to transfer ownership
and so to support the delivery: nunquam nuda
traditio transfert dominium, sed ita, si venditio vel aliqua
Justa causa praccesserit propter quam traditio sequeretur.
Such a causa would be, e.g., that the thing had been
sold to a purchaser, provided he paid the price or
satisfied the vendor in some other way, or that the
donor gave the res by way of dowry or gift ; it would,
obviously, not be a justa causa for transferring
dominium that traditio of an object had been made
to another for safe custody ; and

(v.) There must be actual or constructive delivery
(traditionibus et usucapionibus d rerum, non
nudis pactis transferuntur?). It is a good constructive
delivery (sometimes called brevi manu traditio) if A,
who has delivered a thing 6 B for safe custody (and
therefore not conferred dominium), afterwards sells
or makes a present of it to him, and consents to his
acquiring dominium (interdum etiam sine traditione
nuda voluntas sufficit domini ad rem transferendam?).
So, too, if A’s goods are in a warehouse and he sells
them to B, he makes a valid traditio by giving B the

1 The chief excoption was that in a socielas omnium bonorum the
partnership agreement gave, without traditio, each partner an interest in
the property of the others. 2 J i 1 44,
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key of the warehouse. Constitubum possessorium was
the exact opposite of ¢raditio brevi manu; eg., \f A
bought a horse from B, but required him to keep it
at livery, the bare agreement of the parties operated
to transfer the ownership from B to A though B
continued to be in physical possession. There might
also be a_traditio longa manu where the thing was

pointed out to the transferee with authority to take it.

VI. Thesaurt inventio (or the finding of treasure).—
Treasure consists of jewels, coin, bullion, and the like
secreted for safe keeping and never recovered by the
owner, who cannot now be traced. At first not the |
finder but the owner of the land seems to have been |
entitled. Hadrian gave it to the finder if it was on |
his own land, or if he found it by chance in sacro aut
wn religioso loco. But the finder who found treasure
on another’s land by chance shared it with the owner
of the land, even where the land belonged to the
Emperor, or to the fiscus, or to some city. If he found
it when searching for it, the owner of the land took
all. TLater the fiscus shared with the finder what was
found on lands belonging to the Emperor, the State,
or in religioso loco. Under Justinian, Hadrian’s rules
applied so far as concerned the lands of private
persons, but where the lands were not so owned we
do not know whether Hadrian’s rule applied, or
whether the fiscus took the whole. |

Subsect. 2. Civil Methods

Justinian only mentions two methods of acquiring
property at civil law, viz. usucapio and donatio.

There were, however, in fact, two other ways in his



160 ROMAN PRIVATE LAW PART

time, viz. lez and adjudicatio, and under the old law
there were also the methods of mancipatio and in jure
cessio. In all, therefore, it is necessary to consider—

-

. Mancipatio.
I1. In jure cessio.
1I1. Usucapio.
IV. Donatio.

V. Lez.

VI. Adjudicatio.

I. Mancipatio.--This method of conveying res
mancips has been described already. It is well to
bear in mind, however, that it was applicable not
only as a means of conveying property but to the
ceremonies of adoption, emancipation, marriage,
coemptio fiduciae causa, and will-making, the formula
varying with the particular application, and, when
used in connection with the making of wills, not con-
taining the assertion, ‘I say this thing is mine in
quiritary right’, which seems to have rendered the
vendor liable by an actio auctoritatis for double
damages, in case the purchaser were evicted by one
claiming by superior title. It disappeared under the
law of Justinian, for the distinction between res
mancipi and res nec mancipt was abolished, so that
even res mancipi could be conveyed by traditio and
had been so conveyed for a considerable time before.
The mancipatio transferred the ownership, whether
the res were handed over or not, though there was
of course a duty to make delivery. It had the ad-
vantage over traditio, that in the case of land the sale
need not be on the spot, and if the res conveyed was
required to be dealt with in some particular manner
a fiducia to that effect could be added. There is some
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doubt as to whether or not it was applicable to res
nec mancipt ; an examination of the authorities po.nts
to a negative answer.

II. In jure cessio has also been described, viz. as

a means of freeing a slave (manumissio vindiwcta). As
a method of conveyance it involved a claim before
the praetor (in jure) by the intended alienee that the
property in question was already his, exactly as in the
case of mancipakio ; if, e.g., the ownership of a slave
were to be transferred, the alienee taking hold of him
said : Hunc ego hominem ex jure Quarittum meum esse
ato; the owner made no counterclaim, and the
praetor thereupon awarded the slave to his new
master. This fictitious lawsuit had, like mancipatio,
other uses at Rome besides being a means of conveying
* property. It appears, for example, as already stated,
in manumissio vindicta, in adoptions, in the creation
of servitudes, in the transfer of tutela legitima in the
case of women of full age, and in the transfer of a
hereditas. Gains tells us that in his time in jure cessio
was not often used as a means of conveyance, since
it was easier in the case of res mancipi to use a manci-
patio which only involved the presence of a few friends,
whereas an in jure cessio implied a public lawsuit ; *
and there were the further advantages that a manci-
pation could take place anywhere, whereas an in jure
cessio needed to be made in Court before the praetor,
and the Court is not always open ; and mancipation,
where it was not a mere smaginaria venditio, carried
a warranty against eviction by the actio auctoritatis
noted above.? But in jure cessio was in use under
the Antonines for some of the other purposes above

1 G.ii. 25. 2 G. ii. 19,
M
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mentioned (e.g. adoptions), and seems also to have
been an existing method of creating a mortgage.! In
Justinian’s time it was altogether obsolete ; it was
unnecessary as a means of conveyance, since tra-
ditio applied to all res corporales and was infinitely
simpler, and its other objects were either obsolete or
were accomplished in a manner which did not involve
its use.

TIL. Usucapio is a means of acquiring dominium
by long-continued possession : the original periods,
as fixed by the XII Tables, being in the case of im-
movable property two years, in the case of ceferae res
(other things) one year. For usucapio to operate in
favour of any given person, A, the following condi-
tions had to be satisfied :

+ (1) A must actually possess the thing in question ;v
he _must have possessio civilis as distinguished from

. mere detentio ;® a person to whom goods had been
entrusted for safe custody, e.g., had only detentio, and
therefore, however long he might hold them, he could
never, by pio, acquire dominium, not even if he
intended to hold them for himself, because of the rule
nemo potest causam possessionts sibi mutare.

"« (2) Amust have the jus commerciz; henceno pere-
grinus could acquire by usucapio.

(3) A must possess for the full period, but if he
is B’s heir® and B had been in possession say for
three months, A can count this in his favour, pro-
yided B acquired in good faith, even though A might
be aware of the flaw in B’s title (the reason being that
the heir was regarded as continuing the persona of the

1 G.n. 59, 2 Supra, p. 146.
3 Either heres (civil heir) or bonorum possessor.
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deceased). Consequently, e.g., in the case of a mov-

able, A may complete usucapio in nine months,

and this privilege of accessio temporis or possessionis |
was extended by Severus and Caracalla to_a pur; |

chaser, who could count his vendor’s time, but only !
if the purchaser as well as his vendor was in good

faith.

(4) There must have been no interruption (usur-
patio) ; eg. if A is usucapting a slave who runs away,
or a garment which he loses, he must begin over again
without counting his former possession, when he
regains the slave or garment. This is natural wsur-
patio ; but if X brought an action against A, claiming
the slave was his, and obtained judgment in his favour,
this was a civil usurpatio.

(5) Some things could not be usucapted, Examples
are—

(a) Res extra commercium, such as land in the
provinces (provincialia praedia), for they belonged
to the Roman people or the Emperor,! free persons
(even though bona fide believed to be slaves), and
things sacred and religious.

(b) Anciently, says Gaius,? res mancip? belonging
to a woman under her agnate’s tutela, unless they had
been delivered with her tutor’s auctoritas.

(c) Under the XII Tables and the lex Atinda, res
Sfurtiva (stolen property), and under the lex Julia
et Plautia, res vi possessa (property taken by violence).
Of course the original wrongdoer could not usucapt
even apart from these statutes, for he had not the
bona fides which was necessary for usucapion; the
statutes, therefore, aim at some subsequent possessor
and deprive of the advantage of usucapio even a

LG Torq4r
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person who has purchased from the thief for full value
and without any knowledge of the defect in his title.!
The vitium furts (law of theft) which barred usucapion
was purged if the owner knew where the thing was
and could vindicate it. Gaius tells us it is not often
that usucapio operates in the case of movables, for
in Roman law everybody who, knowing a thing is
not his own, sells or gives it to another, commits a
theft.? But sometimes wusucapio may take place
owing to the absence of any fraudulent intention on
the part of the seller or donor; e.g.—

(i.) C lends or deposits a horse with B. B dies, and
D, his heir, sells or gives the horse to A. D has not
committed furtum and A can, if ignorant of the
circumstances, usucapt.

(i.) B has a life interest (usufruct) and C the
dominium in a female slave. Her offspring, as already
stated, belong legally to C. B, under a genuine
mistake of law, thinks the child is his as part of the
Sfructus, and sells or gives it to A. B has not stolen
the child,® and A can usucapt. The general principle
underlying these cases is that if both parties are in
good faith the vendor does not commit furtum, and the
buyer can usucapt. In the case of land, as there can
be no furtum fundi, the seller cannot make the land
a res furtiva ; hence in all cases of sales of land the
buyer in good faith can usucapt.

Further examples of property which could not
be acquired by usucapio are—(d) immovables in Ttaly
forming part of a dos; (e) bribes taken by public

1 The defect (vitium) attaching to « thing once furtiva or vi possessa
could only be cured by the thing getting back to the power of its former
owner, or if he knew where it was (J. 1. 6. 8).

2 G. ii. 50.

3 Furtum enym sine adfectu furandi non committitur (G. ii. 50).
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officials under the lex Julia repetundarum; and,
under the later law, (f) the property of minors;
(9) the property of the fiscus or of the Emperor ;
(h) immovables vested in churches or pious founda-
tions.

(6) A must have bona fides; that is, he must not
know that the property really belongs to another,
owing to a reasonable mistake of fact, which must
exist at the moment when possession begins. Sub-
sequent knowledge of some flaw does not ordinarily
hinder acquisition. Bona fides is presumed till the
contrary is proved.

(7) There must be justus titulus, i.e. there must be
some ground of acquisition recognised by the law
(justa causa adquisitionss), e.g. sale or legacy. For
instance, it is a justus titulus if A has bought and
received delivery of a res mancipt but has failed to
have it conveyed to him by mancipatio. If A is in

the wrong, and thinks there is a justa causa when, in !

he t}unks he has bought whereas he has not, usucapio
does not operate (Error autem falsae causae usu-
capionem mon parit. Veluti si quis, cum non emerit,
emisse se existimans possideat).! But this doctrine
is subject to qualification, and where ‘the facts are
“such as to justify the belief in the existence of a title”,
'usucapio may sometimes be based, as Professor Sohm
| pomt.s out, upon bona fides alone.? Examples of
Uthis, which is confined to sale, are where a person
sells believing he has a right to do so, when in fact
he has not, to one who takes in good faith:* In all

other cases there must be a real causa; a causa putativa,
Robiconiar ottt

175811 2 Sohm, pp. 320 and 321.
3 See the cases on p. 164 under (c), examples (i.) and (ii.).
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or one honestly believed to exist, will not do, though
it sufﬁces for traditio. .

~ Whatever may have been the case in the early
law, in the time of Gaius usucapio seems to have had
a comparatively limited application. Its main object,
then, was not so much to enable dominium to be
acquired as to add the element of legal ownership
to a possession which was already dominium in every-
thing but name ; in other words, the ordinary object of
usucapio was to cure the technical flaw which arose
when a res mancips had been transferred for some valid
reason (e.g. a gift or sale), but the form of a manci-
‘patio or in jure cessio had not been gone through, and
therefore the bare legal ownership was left in the trans-
feror ; this ownership (nudum jus Quiritium) was, by
usucapio, divested from the transferor and vested in
the transferee. But although this was the normal
object of usucapio as described by Gaius, there were
cases where it did more—where it cured a substantial
andnota mere technical flaw in the possessor’s title, viz.
where he had acquired {rom a person who was ncither
dominus of the thing in question nor a person (such
as a mortgagee with power of sale) who, though not
dominus, had a right to convey. This kind of usucapio
rarely occurred, as already stated, in the case of
movable property, because conveyance by a non-
owner usually implied theft, but to this there were
exceptions, as in the cases already put of the heir and
the usufructuarius. And in the case of immovable
property, usucapio, more frequently than with mov-
ables, served to cure a substantial blot in title.
'(, as Gaius tells us,! is the owner of land, and by his
negligence or absence, or by his death without leaving

1 G 5L
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a successor, leaves it unoccupied. B enters and, of
course, cannot usucapt because he has not bona fi <
he knows it is the property of another;! but if B
transfers the land to A (e.g. sells it to him), and A has
no knowledge of the facts, A can usucapt, although
he bought from a non-owner, and so cure the sub-
stantial flaw in his title.?

Gaius also describes three cases where a man can_
usucapt _although he himself knows the property
belongs to another, a species of usucapio which is
called wusucapio lucrativa : nam sciens quisque rem
alienam lucrifacit,? 1.e. because, knowing the property
is not his own, a man makes himself richer (by usucapio)
at another’s expense. The cases in question are—

(@) Usucapio pro herede. B dies, leaving no
necessarius heres.* A may enter upon the possession
of his estate or any part of it before the extraneus heres
accepts, and after possessing it for a year may become
owner.® The period is only a year, even if the estate
comprises immovable property, which usually required
two years, for the lawyers in considering an hereditas.
did not regard its constituent parts but looked at, i
@g_&m abstract legal unity, i.e. a res encorporalis ; it
was not therefore a res soli, requiring under the XII
Tables the longer period, but one of the res ceterae,
for which one year was enough. For the existence
of usucapio pro herede the following reason may be
gathered from Gaius. A necessarius heres was so
called because the law gave him no option; there

1 Tand cannot be stolen.

2 Justinian altered the law : unless all the facts were known to the
owner, thirty years were to be necessary to give A dominium ; if they
were known, ten years (the otdms.ry period in Justinian’s s time) were
enough. . i1 56, 4P, 219,

5 Cf. the general occupant in Enghsh law.
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could be no question of his refusing to act, and accord-
ingly he had to perform the sacra and to answer to the
creditors of the deceased in any event. In such a
case there was no necessity for usucapio pro herede,
which, in fact, had no application. If, however, the
heres were not, necessarius, but an extraneus,’ he did
not become heir until he signified assent, and usucapio
pro herede, accordingly, afforded a reason why he
should hasten to accept the heirship, so that there
might be some person at the earliest possible moment
to carry on the religion of the family and to pay the
debts. Gaius tells us, however, that in his time this
kind of usucapw was no longer lucrative (sed hoc
tempore jam non est ucrativa?); which is accounted
for by the fact that soon after the time of Cicero the
lawyers refused to sanction the theory that a hereditas
as a whole could be acquired in this way, although
individual items of it (such as a slave or a horse)
might, and by the further fact that, by a S.C. in the
\time of Hadrian,?® it was provided that even after the
lusucapio was complete the real heir might recover
\the hereditas or any item of it from the acquirer, whose
title. however, remained good against third persons, 4.e.
any person except the heir, who tried to eject him.

(b) The second kind of wusucapio lucratwa was
usureceptio ; i.e. getting back by usus or usucapio * the
Gwnership of property which one once owned. A has
transferred property either by mancipatio or by in jure
cessio to B, so that B becomes legal owner or domanus,
but the transfer is coupled with a trust (fiducia) in A’s

1 Seo p. 220 2 G ii. 57.

3 Gaius says that the S.C. 1n question was passed in Hadrian’s time.
Tt has been conjectured, but it is by no means certain, that it was the

8.C. Juventianum.
4 Under the old law usus had the same meaning as usucapio.
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favour,either—(a) that B,to whom the property hasbeen
conveyed as security for a loan ( fiducia cum creditcre),
will reconvey to A when the loan is repaid, or (8), there
being no loan, that B, to whom the property has been
conveyed for safe custody (fiducia cum amico), will
reconvey on request. Then, in either case, if A happens
to get possession of his property again, he will be-
come owner in a year (even though the property is
land) by usucapio ; but in case (a)—of the loan—this
will only happen (i.) if A has paid the debt, or (ii.) if,
not having paid the debt, A has got possession in
some way which does not involve either having
leased the property from B, the creditor, or having
obtained it from him at A’s request and during B’s
pleasure.!

(c) The last case of usucapio lucrativa is another
species of usureceptio, viz. usureceptio ex praediatura.?
A’s land has been mortgaged to the State, and the
State has sold the land to B. If A regains possession
of the land he becomes owner again in two years.
This usureceptio is called ex praediatura, because B
(the purchaser from the State) was called a praediator
(nam qui mercatur a populo praediator appelhztur—G

ii. 61). PR Qe;;}“\\
Inasmuch as land in the provinces was 4 res
commercium, and therefore unprotected by usucapio,

Imperial constitutions devised an analogous means of

securing long possession against disturbance, by
means of what was known as longi temporis prae-
scriptio or possessio, a method which was extended
80 as to embrace movable property as well,® and to

1 G. i1 59-60.
2 See Roby, i. 478, for a very full explanation.
3 By Caracalla.
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include peregrint who, not en]oymg the jus commercii,
could not benefit by the jus civile institution—usu-
capio.  Praescriptio longi temporis, though it had the
same object as usucapio, effected it in a different
manner. In the latter possession for the given period
confers dominsum. Praescriptio longt temporis, in its
early form, did not : the holder was protected by the
extinction of the plamtﬂig_ggh\}__ﬁ_agnnn Suppose,
g that | A'was in possession in good faith, and could
show justus titulus, that there was nothing against
his possessing the thing in question (e.g., it was not a
res furtiva), and that he had been in possession for
a sufficient time. Then, if sued by B, a person claim-
ing the land, A could insist upon having a prae-
scriptio placed at the head of the formula by which
the action was tried, to the effect that B was not to
succeed if it were proved that A had, in fact, enjoyed
the property for the necessary period—the period
being ten years inter praesentes (i.e. if both A and B
lived in the same province), twenty nter absentes
(d.e. if they lived in different provinces). But prob-
ably long before Justinian it extinguished the
plaintiff’s title instead of merely bamng his action.

In Justinian’s time the old usucapio in two years
of immovables had become practically obsolete, be-
cause almost all land was solum provinciale, and he
accordingly amended both the civil law of usucapio
‘and also the law of possessio longi temporis, embodying
the two ideas in one system : he enacted—

(i.) That usucapio of movables should continue
as theretofore ; the necessary period, however, being
three years instead of one year.

* The ion to peregrins was probably the work of the praetor
peregrinus,
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(ii.) That all land, whether a fundus Italicus or
provincialis (for he abolished the distinetion), should
be acquired, no longer by wusucapio, but by longi
temporis praescriptw, the periods being ten or twenty
years, as above stated.

(iii.) That thirty years’ possession (longissims
temporis praescriptio) of property (whether movable
or immovable) was to give dominwum to a bona-fide
possessor, although he had no justus titulus, and even
though the thing had been originally stolen, pro-
vided violence had not been used.! .

IV. Donatio.-——Donatio or gift is not treated as a
mode of acquisition by Gaius, and Justinian would
have been more logical had he omitted it. A gift
has two aspects : where the intention to give and the
gift are simultaneous the gift is, obviously, not a
modus acquirends but a justa causa for tradito ; if the
case is merely one of a promise of bounty it would,
so far as actionable, be more properly treated under
the law of contract. Further, as Dr. Moyle points
out,? a gift does not necessarily take the form of trans-
ferring dominium ; it may, e.g., consist in the release
by a creditor of a debt owing to him. Justinian
speaks of gift as a mode of acquisition, but this
is not so; it is merely a justa causa for the traditio
which transfers the ownership. He was perhaps
misled by the changes he made in the pactum dona-
tionss, a mere agreement to give, which, without
legal force under Gaius, put the donor under Jus-
tinian under & legal obligation to make delivery ; but
it was the latter that operated to pass ownership.
There were a few exceptional cases where the owner-

1C.7.89.8 2 Moyle, p. 232.
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ship passed without delivery as a matter of speclal
legislation, but these cannot affect the general prin-
ciple.

Under this title Justinian discusses two distinct
forms of donation : donatio mortis causa and donatio
inter vivos (including donatio propter nuptias, which
has been described already).

A donatio mortis causa was a gift in anticipation
of and conditional upon death, and in the time of
Justinian it had to be completed by delivery; but
if it were made in the same form as that required
for codicils, with five witnesses, it would operate as
a legacy to transfer the property upon death.! The
lex: Cincia de donss (infra) had no application to it.
A, who expects to die, wishes himself rather to keep
some piece of property than that the donee, B, shall
have it, but prefers that B shall have it rather than
the heir.2  Such a gift, effectuated by delivery, might
take one of two forms : A may give the dominium of
the object to B at once, subject to the condition that
the dominium is to be retransferred to A if he does not
die, or A may merely give B the possession of the
object, B’s acquisition of the dominium being con-
ditional on A’s death. Inasmuch as a donatio mortis
causa was revocable at any time before death, it was
unlike a_donatio inter vivos, which, as a general rule,
could not be revoked; and since a donatio mortis
causa took effect, at any rate in possession, at once,
it was unlike a legacy, which did not take effect until
the donor had died and the heir had entered. Formerly
there were many differences in the way in which

1 See, for the details of Justinian’s enactment, Cod. vin. 56. 4.

2 Cum magis se quss velit habere, quam eum, cui donatur, magisque eum
cui donat, quam heredem suum (J n. 7. 1).
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donations of this sort and a legacy were treated ; e.q.
they were not subject to the lex Falcidia, or to tue
leges Julia et Papia Poppaea ; but these differences
were gradually removed, donations mortis causa heing
made subject to the same rules as legacies, and in
Justinian’s time so few were left that he was led to
state hae mortis causa donationes ad exemplum lega-
torum redactae sunt per omnia," a statement which needs
qualification, since some differences still existed, the
most important of which were (a) the essential dis-
tinction that whereas a donatio took effect at once, a
legacy did not until the heir entered, (b) a filiusfamilias
could, with his pater’s assent, make a good donatio
mortis causa out of his peculium profectitium, though
he could not bequeath it.

Donatio tnter vivos.—It would seem that under the
old law there were only three ways in which a gift of
this sort could be made. A wishing to benefit B—

(i.) Might make over the subject-matter of the
gift by manciputio or in jure cessio, or by traditio, if nec
mancips, for all of which donatio was a justa causa ; or

(ii.) A might bind himself to make the gift by the
formal verbal contract stipulatio ; or

(iii.) If B were his debtor, A might release the debt
by acceptilatio.

In other words, a mere informal agreement to give
had no more effect in early Roman law than it has in
England to-day. The lex Cincia (circa 204 B.C.) pro-
hibited (except in the case of gifts in favour of near
relatives and patrons) all gifts beyond a certain (but
unknown) amount, and seems to have required all
gifts over that amount to be actually transferred
(by mancipatio, efiectuated by traditio or the like),

17071
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otherwise they were to be revocable by the donor, but
there was no other penalty, so that the law has been
described as of imperfect obligation (lex imperfecta).
It follows that if the gift had been conveyed and
delivered, even though delivery alone might not
suffice to transfer the ownership, the lex could have
no operation, but if the property forming the gift
had been, say, mancipated but not yet delivered,
though the ownership passed, yet if the donor changed
his mind and refused to deliver, thus forcing the donee
to vindicate, such vindicatio could be defeated by the
donor by the exceptio legis Cinciae, but not by his heir
(morte Cincia removetur). Antoninus Pius provided
that, as between parents and children, a mere informal
agreement should be actionable. Gifts exceeding
200 solidi were required to be registered in the acta
by Constantius Chlorus unless made in favour of
people excepted from the lex Cincia,' but these too
were brought under the ordinary rule by Constantine,
who required registration for all gifts. Justinian
.considerably modified the law.

*"(1) He seems to have generalised the provisions
of Pius, not confining these to children. A pactum.
donationis_was_to_be binding. Hence in the case of
a res corporalis the donor was under a duty to make
traditio, and in other cases the promise was made
enforceable by action.

(2) The gift was only to require registration if it
exceeded 500 solidi, and certain gifts, even though of
greater amount, were valid without registration ; e.g.
to redeem captives, or made by or to the Emperor.
Gifts tequiring registration and not fulfilling the
requirement were only void as to the excess.

1 But see Girard, pp. 994-999.
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(3) He simplified the law as to revocation (which
had previously been exceptionally allowed) by pro-
viding that any donor might revoke, but only for the
legal reasons Justinian specified; e.g. where the person
to whom a gift had been made on condition failed
to comply with it, or where he was guilty of gross
ingratitude.!

V. Lez, or title by statute. Ulpian,* who alone
gives this heading, states that we acquire property in
a lapsed (caducum) or forfeited (ereptorium) testa-
mentary bequest by virtne of the lex Papia Poppaca,
and in a legacy by the XII Tables. These subjects
will be considered later, in discussing universal
succession by will.

VI. Adjudicatio is the award of a judge in a suit
for partition. If two or more persons are co-owners
of property (e.g. as heirs or partners) they may, if
sus juris and competent to act, agree how the property
is to be divided up, so that each may, instead of being
co-owner of the whole, become sole owner of part,
and having come to this agreement they will carry it
out by each conveying (e.g. by mancipatio) to the
others the shares respectively allotted to them. But
if they cannot agree, or are under disability, “the.
assistance of the law court is necessary and the judge
will decide how the property ought equitably to be
divided, and will then by his award (edjudicatio) vest

1 At the ond of this title Justinian mentions what he terms another
mode of acqusition under the old cwvil law, viz. per jus adcrescends. He
refers to the old rule, that if one of several masters manumitted a slave
without the consent of the rest ho lost his share in the slave. The subject

soems hardly important enough to deserve separate menuon a8 & modus
acquirends. 2 Reg. xix. 17.
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in each, without any conveyance, the share which it
is decreed he shall receive. Adjudicatio is, therefore,
a mode of acquiring property, because the award
gives A what previously belonged to A, B, and C.

I

" Section IV. Rights in Rem over the Property
of Another

Up to this point the acquisition of res singulae has
been discussed from the point of view of acquiring
the entire ownership of the thing. We have now to
consider how a man may have a right i rem with
respect to property owned by another; in other
words, we have to deal with jura in re aliena.

These rights in another’s property, though they
may arise from contract, must be distinguished from
rights resting merely on contract, for if the right is
of this latter kind, as where B borrows a book from
A, it confers only a 1ight i personam, i.e. against
the lender, whereas the jura in re aliena now under
consideration imply that the ownership itself is in_a
sense split up. Though the dominium remains in
the person whose property is subject to the right,
this right, which is ordinarily among those which are
the consequences of ownership, has become detached
from the owner and vested in one who is not the owner,
and so limits the owner’s rights with respect to his
property, such right being i rem. 1If, e.g., A has the
right (jus in re aliena) of walking over B’s field, though
the field remains in the ownership of B, his full rights
as owner are diminished, pro tanto, by A’s right, and
this right A can assert not only against B but against
anyone who interferes with its exercise. The exist-
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ence of a jus in re aliena then requires (1) that A is
the owner of some res corporalis ; (2) B has a right
or rights with respect to A’s property ; (3) which are
i rem ; and (4) fetter in some way the full rights of
ownership which ought to be A’s.
The jura in re aliena recognised by Roman law

are—

(1) Servitudes.

(2) Emphyteusis.

(3) Superficies.

(4) Pignus and hypotheca.

Subsect. 1. Servitudes

A servitude is a res incorporalis, and may be defined
as a proprietary right vested in a definite person or
annexed to the ownership of a definite piece of land,
over land or other property belonging to another
person, and limiting the enjoyment by that person
of his property in a definite manner.

General principles of servitudes.

1. A servitude can be considered from two points
of view, that of the person entitled to it, and that of
the person (or property) subject to it. Viewed from
the standpoint of the latter, there is never any duty
to da_something, but either to permit the former to
do something where the servitude is positive, e.g. to
exercise a right of way, or not to do something which
but for the servitude he would be entitled to do
(negative servitude), e.g. not to build so as to obstruct
'the%'g‘h_ﬁ which the dominant tenement is entitled
to receive: Servitutium non ea natura est, ut aliquid
faciat quis . . . sed ut aliquid patiatur aut non faciat.
There seems to be one exception, for in the case of

N
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a right of support (servitus oneris ferends) there was
a duty to keep the wall in repair. But this duty
may not be part of the servitude, or else the case is
anomalous.

2. A servitude can only exist over another’s
property : no man can have a servitude over his own
property. Thus if A, the owner of Blackacre, has a
right of way over a neighbouring property called
Whiteacre, owned by B, then, if A were to buy White-
acre, the servitude would be extinguished : nulli res
sua servit.

3. A servitude can only exist over tangible pro-
perty, and not with respect to a mere right, Servitus
servitutis esse non potest : there cannot be a servitude
of a servitude.

4. As there can be no justification for imposing
a burden upon a person or his property unless there
is a corresponding benefit to some other person or
property, it follows that, Quotiens servitus nec hominum
nec praediorum nterest, non wvalet. A servitude
cannot be purely burdensome ; it must be advan-
tageous to some person or property, or it is void. A
corollary from this is the maxim servitus civiliter
exercenda est: a servitude must be exercised with
due moderation, since the law merely tolerates such

strictions on ownership as are absolutely essential
‘In the interests of another.

Classification of servitudes.

1. _Positive and megative—In the former case the
person n entitled to the servitude may do something in
relation to the servient property, e.g. in the case of
right of way over another man’s land ; if negative, he
may restrain the owner from exercising some right
which but for the servitude the owner might avail
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himself of; e.g., an owner of land can, prima facie,
build to any height he pleases, but if another has the
servitude known as the jus ne luminibus officiatur
(right to light), the owner cannot build so as to
obstruct his lights.

2. Besides being classified as positive and negative,
servitudes may be divided into praedial and personal,
and praedial servitudes are subdivided into rustic and
urban.

A praedial servitude occurs where the owner of
one property (called the praedium dominans) has in
virtue of his ownership of that property the right to
some advantage over the neighbouring property (the
‘praedium serviens) of some other person. In the case
of these praedial servitudes the servitude is regarded,
not as annexed to the person entitled or subject to
it, but as annexed to the two properties, hence omnes
servitutes praediorum perpetuas causas habere debent ;
e.g., praedium X has the right of being supported by
praedium Y ; A happens to be the owner for the time
being of X, and B of Y, and therefore A enjoys and B
is subject to the servitude. But after they have died
or parted with their estates the servitude will go on
(for it has perpetuae causae, being attached to the
praedia and not to A and B merely), and will be
enjoyed or borne by all subsequent owners of the two
properties.

An wrban praedial servitude is not necessarily, as
the name would suggest, one where the properties
are in a town ; it is where the servitude is attached to
a building, as opposed to a rustic praedial servitude
where_the servitude is attached to land. Examples
of urban servitudes are— T

(a) Right of support, servitus oneris ferends.
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(b) Right of inserting a beam into a neighbour’s
wall (tigne smmittends).

(¢) The right that a man has that his neighbour
shall permit rain-water from the former’s house to
flow into or over his premises (stillicidir avertends),
and the right of © ancient lights (ne luminibus officiatur).
Justinian speaksalso? of a right a man has not to
receive his neighbour’s water, and in the Digest a jus
altius tollendi is mentioned. Tt is not clear what is
meant ; pruma facie, unless subject to a servitude a
man has a right (which is not itself a servitude, but an
ordinary right of property) that his neighbour shall
not cause him damage by inundating him, and, in
the same way, the owner of property has, as such,
unless subject to a servitude, a clear right to build
as high as he pleases. Possibly the writers of the
passages mentioned, when they spoke of the right of
not receiving water and the right altius tollendi, were
confounding what may be called the natural rights
of an owner of property with servitudes in the strict
sense.

Examples of rustic praedial servitudes are—

(@) Iter, the right a man may have of passing on
foot or horseback over another’s land.

(b) Actus, the right of driving beasts, with or
without carts or other light vehicles.

(¢) Via, which includes the two former and author-
ises the use of the road for all purposes (so that no
injury, e.g. to trees, be done); even for dragging
heavy vehicles along it, which the person having
the jus actus could not do. Further, the person who
enjoyed jus vige could, in the absence of express
agreement, insist upon having the road of the width

131

v
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provided by the XII Tables, viz. eight feet on the
straight and sixteen feet where it turned (flexum) and
changed its direction.

(d) Aquaeductus, the right of conducting water
through the land of another.

(€) Aquaehaustus, of drawing water from another’s
land.

(f) Pecoris ad aquam appulsus, the right of
watering cattle on another’s land.

(9) Pascends, of feeding cattle on another’s land.

(k) Calcis coquendae, of burning lime, and

(9) Harenae fodiendae, of digging sand.

A personal servitude is where the person entitled
to the right enjoys it, not as the owner of property, -
but because he, the individual in question, has acquired
it in his private capacity. Of personal servitudes
there were only four kinds :

1. Usufructus.
2. Usus.
3. Habitatio. :
4. Operae servorum vel animalium. "
1. Usufructus is defined as jus alients rebus utendi -
fruends, salva rerum substantia,* the right of using and
enjoying property belonging to another provided
the substance of the property remained unimpaired.
More exactly, a usufruct was the right granted to a
man personally to use and enjoy, usually for his life
or until capitis deminutio,® the property of another
which, when the usufruct ended, was to revert intact
to the dominus or his heir. It might be for a term of

1 J.ii. 4 pr.
2 Untal J ushnmn any kind of capitis deminutio destroyed the usufruct.
J provided that capitis deminutio minima was not to have this

effect.
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years, but even here it was ended by death, and in
the case of a corporation (which never dies) Justinian
fixed the period at 100 years. A usufruct might be
in land or buildings, a slave or beast of burden, and in
fact in anything except things which were destroyed
by use (quae ipso usu consumuntur), the reason, of
course, being that it was impossible to restore such
things at the end of the usufruct intact (salva rerum
substantia). But the Senate! permitted a quasi-
usufruct to be created by will even in regard to things
of this kind ; the usufructuarius could not undertake
to restore them, but he was made to give security and
to undertake (by a cautio) that when the usufruct
ended he or his heir would restore the capital value
of the things comprised in the usufruct to the testa-
tor’s heir. The destruction of usufruct by capitis de-
minutio, even minima before Justinian, was a cause
of great inconvenience, but was circumvented by legal
ingenuity. One method was to give it in singulos
annos for every successive year, so capitis deminutio
‘would only affect it for the year in which it occurred.
Another method commonly employed was to accom-
pany the gift or grant of the usufruct with a provision
for successive gifts if the first terminated by capitis
deminutio.

Duties of the wusufructuarwus.—In all cases the
usufructuarius was bound to show the same degree of
care in relation to the property as a bonus pater-
Sfamilias, and was therefore liable, as we should say,
for ‘waste’; 2 he could not use the property for any
purpose other than the agreed one, nor alter the

1 Probably about the time of Augustus.
2 But not to the extent of having to rebuild what was ruinous and
had fallen down from age.
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character of the property ; if the usufruct were of a
house, the usufructuarius had to keep it in ordinary
repair, if of a flock, to replace any of the flock which
‘chanced to die, out of the young, which otherwise
belonged to him ; and he was bound to restore the
property, whatever it was, unimpaired. These duties
were usually secured by a cautio usufructuaria, the
cautio in the case of a quasi-usufruct being limited,
as already stated, to an undertaking to restore their
value.

Rights of the usufructuarius.—He was entitled to
the possession and enjoyment of the property and,
another, he could let or sell the use and enjoyment
of it. He was not liable for accidental loss or damage.
If the property in question were a farm he was entitled
to its ordinary produce, and acquired by fructuum,
perceptio the fruits, in which were included the young'
of animals, but not the children of a female slave. If
the property were a slave the wusufructuarius was
entitled to his services, provided they were the slave’s
usual work, and, as already pointed out, the usu-
Sfructuarius acquired whatever the slave made by his
own work (ex operis suis) or by the property of the
usufructuarius (ex re nostra).

2. Usus was a personal servitude like usufruct,
but it implied merely the usus or bare enjoyment of
the property apart from the fructus or fruits, except
50 much of the produce as sufficed for the needs of the
household. The usuarius was also distinguished from
the usufructuarius in that he could not sell or let the
enjoyment of the property to another. So if the usus
were of a house, the usuarius might live in it himself
with his wife and children, but could not permit
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another to occupy it in his place. He could, however,
take in paying guests.!

3. Habitatio—It was at one time doubted

" whether this and the next personal servitude (operae

servorum) were to be treated as distinct species of
servitudes, but by Justinian’s time it was established
that they were so distinct. Habitatio implied the
use of a house, together with the right to let it, and
(unlike wusufructus and usus) it was never lost by
capits deminutio minima or non-user.

4. Operae servorum vel animalium (though not
mentioned in the text of the Institutes) constituted
another kind of personal servitude, and the expres-
sion implies that the person who enjoyed the servitude
had the right (like a usufructuarius) to the service of
a slave or animal, but the differences between this
servitude and a usufruct are that neither (@) death,?
nor (b) capitis deminutio minima, nor (c) non-user
operated to extinguish the right.

Servitudes :  how created.—According to the civil
law the normal way of creating a servitude was by—

(1) In jure cessio (in the case of all praedial servi-
tudes), the fictitious lawsuit in which the plaintiff
claimed that he had, e.g., the right of walking over
the defendant’s land, and the defendant acquiesced.

(2) A rustic servitude, being a res mancips, could be
created by mancipatio.

These were both obsolete under Justinian.

(3) A servitude might also be created at jus civile
by deductio ; i.e. A makes mancipatio or in jure cessio
of his land or house to B, and at the same time
reserves to himself (deductio) a servitude in relation to

1Ju5.2
2 Le. of the person entitled ; but authority on this point is scanty.
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it. There could be no deductio in a conveyance by
traditio. Probably from a comparatively early date
a servitude might also be created :

(4) By will (testamento), e.g. a testator leaves his
slave (Stichus) to B, subject to a usufruct in favour
of A, and this seems to have been the common way
in which personal servitudes arose.

(56) A servitude might also arise from a partition
suit (adjudicatio). A and B are co-owners of two
neighbouring houses ; the judge awards one to each
in severalty, and gives each a right of support against
the other.

(6) Usucapio was a means of acquiring a servitude
till the lex Scribonia forbade it, though it is not
easy to understand how a res dncorporalis could
possibly be possessed. In later law hoc jure utimur ut
servitutes per se nusquam longo tempore capi possint,
cum aedificiis possint; but, as the passage suggests,
the acquisition of a building by usucapio carried with
it any servitudes affecting it.

(7) Quasi-traditio accompanied by acquiescence in
the exercise of a servitude first received praetorian
protection and was generally recognised by Justinian.

(8) Land in the provinces being res extra commer-
cium, the old methods of in jure cessio and mancipatio
were obviously incapable of being used to create
servitudes therein, and no peregrinus could acquire
any servitude by a jus civile method. To cure these
defects a new method of acquiring servitudes arose
b and_stipulation, t.e. by agr t of the
‘parties (pactum) reinforced by a stipulatio® for a

1 At first a servitude so created probably did not, like a true praedial
servitude, constitute a jus in re aliena ; like most rights created by con-
tract, it merely conferred a jus in personam, but under praetorian influ-
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penalty in case the pact, which was not itself action-
able, was disregarded. It was followed by a quasi-
traditio in the case of a positive servitude.

©>79) We also find another method of acquiring
servitudes jure praetorio, viz. praescriptio longs tem-
pors, t.e. uninterrupted exercise of the right (quasi-
possessio) for ten years unler praesentes, twenty
nter absentes ; a method, like pacts and stipulations,
at first confined to provincial lands, and afterwards
extended to Italy and Rome.

In the time of Justinian the difference between
solum Italicum and solum provinciale was abolished,
and o jure cessio and mancipatio had become ob-
solete methods of conveyance. The ordinary methods,
therefore, of creating servitudes were—

(1) By pact and stipulation; but a servitude
might also arise (2) by deductio, i.e. being reserved
when property was conveyed to another by the then
common method, traduio. (3) By quasi-traditio, fol-
lowed by suffering the exercise of the right. (4) By
praescriptio longs temporis, the period being the same
as under the praetorian law. (5) ZTlestamento. (6)
Adjudicatione ; and (7) exceptionally, lege, e.g. the
father’s usufruct of half his son’s peculium adventitium
after emancipation.

No transfer of a servitude to a third person was
possible. This has already been pointed out in the
case of personal servitudes, but it is equally true of

raedial servitudes ; they passed, of course, on aliena-
tion of the praedium dominans, as the liability passed on
the transfer of the praedium serviens, but never per se.

ence it had come, by the time of Gaius, to confer rights in rem, for Gaius
treats it as undoubtedly creating a servitude in the ordinary sense, at any
rate for provincial land (G. n. 31).
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Servitudes end—

1. If the servitude is a personal one, by the death
or capitis deminutio of the person entitled. Capitis
deminutio minima, however, never produced this
result in the case of kabitatio and operae servorum,
and under Justinian it had no effect in the case of
any servitude.

2. In the case of a usufruct, by the usufructuarius
wantonly abusing his rights (non utendo per modum).

3. In the case of praedial servitudes by the per-
manent destruction of the praedium dominans.

4. By destruction of the thing subject to the
servitude : est enim jus n corpore: quo sublato et
ipsum tolls necesse est ; and though Justinian is here
speaking of usufruct only, the statement is true of
all servitudes, whether praedial or personal.

5. Merger, t.e. the servitude and the property
subject to it become vested in the same person, the
servitude is at an end, for nulli res sua servit. Ex-
amples of merger are—

(a) Where the servient owner acquires the domi-
naum of the praedium dominans ;* or

(b) Where he succeeds as heres to the property of
the other.

6. Non-user. Habitatio and operae servorum were
never lost in this way.? Under the old law non-user
of a thing in usufruct or n usu extinguished the
right in one year in the case of a movable, two in the
case of immovable property, and two years non-user
extinguished praedial servitudes, subject to this, that
in regard to urban praedial servitudes time did not

LI 4.3

2 The reason for their peculiarities is said to be that they were granted
for maintenance.
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run until the person subject to the servitude had
done some act clearly showing that he treated the
servitude as at an end; e.g. raised his house higher
than the servitude permitted (usucapio Libertatis).
If the servitudes affected provincial soil the periods
were ten and twenty years. These last-mentioned
periods were adopted by Justinian for all cases, but
in the case of urban servitudes usucapio libertatis was
still necessary.

Subsect. 2. Emphyteusis

Emphyteusis,* and the two following jura in re
aliena (superficies and pignus) are not dealt with in
the text in this place (i.e. after Servitudes), but since
all three are undoubtedly rights in other people’s
property it is convenient to mention them here.

Gaius, in dealing with the contracts of sale (emptio-
venditio) and hire (locatio-conductio), remarks that
they have so much in common that it is sometimes
difficult to see the distinction between them; as,
e.g., when land is hired in perpetuity, on condlt.lon
that so 50 long as the rent is paid the lease is to con-
binue ; and Gaius adds that the better opinion is (magts
;%cmt) that the contract is one of hire (locatio-
conductio). A constitution of Zeno (lex Zenoniana),
however, determined that this method of letting
land was neither sale nor hire, but a special juristic
transaction standing by itself, and it is known as

In the time of Gaius this kind of letting would
occur when a municipal corporation or a college of

1 For Emphyteusis, see J. vii. 24. 3; G. iii. 145. Superficies in this
sense is not dealt with by either writer. For Pignus, see J. ui. 14. 4 ;
G. ii, 60. 64 ; iii. 200. 204 ; iv. 62,
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priests granted perpetual leases to husbandmen, re-
serving a rent in kind, but later, in the Eastern
Empire, this method came to be adopted in imperial
grants, and, later still, by private persons. And the
right of the emphyteuta, from being only a contractual
right, giving merely a jus in personam against the
landlord, gradually became a right in rem, entitling
him to defend his possession against all the world.
The two branches of the institution were combined
in the fifth century. The grantor or landlord retained
the dominsum of the property, which gave him the
right to receive the rent from the tenant, and in
certain events to forfeit the lease (e.g. if the rent were
unpaid for three years).! The tenant (emphyteuta)
could only assign with consent, and the landlord in
such a case had the right of pre-emption ; 7.e. he had
the right to buy the land from the tenant at the price
he was prepared to sell it to the third person. The
emphyteuta became entitled to the profits of the land
by fructuum separatio ; he could mortgage the land,
and create servitudes over it and his rights passed to
his heir or testamentary devisee.

Subsect. 3. Superficies

Superficies, which owes its origin to the praetor.
stands to houses as emphyteusis to agricultural land,
and represents the Roman long lease (either in per-
petuity or for a long term) of land for building pur-
poses. The lessee built the house, which thereupon
(since superficies solo cedit) became the lessor’s pro-
perty. But the lessee acquired rights in rem to the

1 Two years in the case of the landlord being an ecclesiastical or
charitable body.
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extent of his interest, and in return for the use of the
land and house paid a rent.

Subsect. 4. Fiducia, Pignus, and Hypotheca

This is the Roman mortgage (real security) and
in its carly form (fiducia) bears a great likeness to the
old English mortgage of real property, where the
debtor, by a feoffment (or symbolical delivery of the
[and), made the creditor owner of it, subject to a
condition that he would reconvey, .e. make a re-
feoffment to the debtor if he repaid the money lent
(principal) and interest on a day named.

At Rome a mortgage of res mancipi, whether
movable or Timovable, was originally effected by the
borrower conveying to the lender (fiduciarius) the
property which was to secure the debt, by in jure
cessio or mancipatio, so as to make the lender domanus.
The lender then undertook by a fiducia to make recon-
veyance when principal and interest were repaid.
Since he was dominus the lender could at law realise
his security (.e. sell it), pay himself out of the pro-
ceeds, and hand over the balance (if any) to the
borrower ; but the free exercise of this power was
impeded, in equity, by the fiducia, which bound him,
on repayment, to give the debtor his property back ;
he might legally sell, but if the debtor suffered damage
thereby he could compel the creditor by the actio
fiduciae (condemnation in which carried infamia) to
‘make compensation. It follows that the debtor’s
right of redemption (i.e. getting his property back on
répayment of everything due) was not limited in point
of time, and this and the fact that fiducia applied to
movable as well as immovable property, are the chief
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differences between the Roman institution and the old
English mortgage, which only applied to freehold
property in land, and in which, if the day named for
repayment passed, the land originally became the
absolute property of the creditor (mortgagee). A
similar effect with respect to redemption, bowever,
might be produced at Rome by special agreement
(lex commassoria), providing that the fiducia was to
become void in default of payment at an agreed date.
It is obvious that in this form of security the mort-
gagee acquired rights of wide extent ; he became, in
fact, more than a person with a jus in re aliena, for
he was dominus, save so far as the fiducia limited his
ownership. But in spite of the one clear advantage,
that the debtor could not deal with his property to
the detriment of the lender (eg. by fraudulently
creating a second or third mortgage), there were many
defects attaching to fiducia as a form of security.
Since it was carried out by means of the civil law
conveyances it had no application to peregrini or to
land in the provinces; further, fiducia, at any rate
at law, placed the debtor very much at his creditor’s
mercy, for although he could get compensation under
the fiducia from the creditor who, e.g., unfairly sold,
he could not ‘follow the property’, i.e. get it back
from a third person who had bought it; and, in
strict law, he became, at best, from the moment of
conveyance tenant at will (precario) to his creditor.t
It applied only to res mancipt, since a fiducia could
only be attached to the conveyances by which these
were transferred.

The next form of mortgage is pignus, d.e. a real

1 A mortgagor in England, where the mortgage 1s a legal mortgage,
was till recently in exactly the same position,
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contract. Here the borrower made traditio of the
thing pledged, and the creditor acquired, not, as before,
dominium, but possession of the object in question,
such possession being protected by interdicts pro-
vided by the praetor. Probably the older form was
replaced by this, when by the mtroduction of inter-
dicts in the praetor’s edict, possession came to be
recognised and protected as such, <.e. apart from the
element of dominium. This kind of mortgage was
less formal and cumbrous than the older method, and
though clearly to the advantage of the debtor (for he
retained the dominium of his property) was not very
favourable to the lender, who was not entitled to the
use® of the property in mortgage (dtaque st . . .
creditor pignore . . . utatur . . . furtum committit),?
and had no right of sale in the absence of agreement ;
8o that it was sometimes specially agreed—(a) that
the creditor might sell, in which case he could convey
the dominium, the debtor receiving any surplus money
there might be ; or (b) by a lex commussoria, that the
property (z.e. the dominsum of it) was to become the
creditor’s if the loan was not punctually repaid. A
further defect of this kind of security was that though
some things might be mortgaged in this way (e.g.
land in the provinces) which could not have been
mortgaged by the old fiducia, yet it was still impos-

- sible to give as security anything which was incapable

of physical delivery, and it was equally impossible to
mortgage the same thing to two different persons
(plures eandem rem in solid; idere mon g t).
In this form the creditor’s nght may be described as a

1 Antichresis was a form of pignus where the lender might take the
fruits and profits by way of interest.
27 iv. 1.6
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qualified jus in re aliena ; it was not a strict right in
rem, because he had not the actio in rem against
third persons, but he had possession and could have
recourse to the ordinary interdicts.

Hypotheca (which was a pactum praetorium) was
a form of mortgage resting merely on agreement,
neither the domenium nor the possession passing to
the creditor, first introduced as between landlord
and tenant (as a means by which the latter could
mortgage his property and crops to secure his rent)
and subsequently extended to all cases. Its essence
is that the creditor can claim possession from the
debtor if necessary by an interdict ; can assert his
rights by an action in rem against third parties,? and
has a right of sale. The chief advantages of hypo-
theca as opposed to the older forms were—(a) the
borrower kept possession of his property, but the
lender was adequately secured ; (8) many more ob-
jects could be pledged, e.g. a slave-child yet unborn ;
(v) a general charge could be created, i.e. over the
whole of a person’s property, and was sometimes im-
plied (i.e. although there was no express agreement)
by law (facita), e.g. in the case of the married woman
in respect of her dos. Such a charge was also im-
plied in favour of the landlord of a house, who had a
tacita hypotheca to secure his rent over things nvecta
et illata ; and the landlord of a farm had a like charge
over his tenant’s crops. On the other hand, this
method of creating security made frauds on the part
of the borrower far easier than under the ancient
method of fiducia.

Hypotheca having thus many advantages over

1 P. 346,
2 So that the creditor had a true jus in re aliena.
o
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plgnus its rules came gradually to be a,ppliefl to that
kind of security also. In the time of Justinian the
mortgage by way of fiducia had entirely disappeared,
and the relation created by pignus and hypotheca
was exactly the same, save that in the former pos-
session passed, whereas in the latter it remained with
the borrower. The borrower’s action to enforce his
rights was the actio pigneratitia ; the lender had—
(1) the interdicts Salvianum and quasi-Salvianum
to get possession of the property; (2) the actio
Serviana and quasi-Serviana to enforce his security
at law. The nterdictum Salvianum and the actio
Serviana were applicable only to landlords; the
interdictum quasi-Salvianum and  the actio quasi-
Serviana, later called actio hypothecaria, availed any
kind of creditor. By the time of Ulpian the right of
sale had become implied in every mortgage (instead
of resting on express agreement), and, in Justinian’s
time, could be exercised—(a) provided the agreed
day had passed and notice requiring repayment had
been given, followed by two years’ default, and (8)
the sale must be bona fide, and no interested person
must bid. Any surplus belonged to the horrower.
It remains to notice that the old lex commissoria
providing for foreclosure, 7.e. that the borrower was
to lose his right to redeem on failing to make punctual
payment, after being declared void by Constantine,
was reintroduced in a modified form by Justinian,
2.g. where a sale was impossible.

Owners who could not alienate.—Usually the right
»f alienation is an integral part of ownership, but
sonsiderations of public policy may dictate restric-
tions. Thus a pupillus could not alienate without
the auctoritas Of the tutor, which was also necessary
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in the case of a woman in perpetua tutela with respect
to res mancipi. Furiosi and prodigi interdicti were
prohibited from ‘alienating. The husband who was
the owner of dotal land was under the same prohibi-
tion. A res which was the subject of litigation (lete-
giosa) if alienated, might give rise to a restitutio in
integrum. Property transferred subject to an express
agreement that it was not to be alienated, and pro-
perty, the ownership of which might be determined by
the fulfilment of some condition, were, in the former
case, not alienable, though Justinian made certain
changes if it was given under a will, and, in the latter,
alienation could not affect the destination of the
property on the determination of the condition.

Non-owners who could alienate.—Tutors and cura-
tors under the circumstances already noted ; persons
in power duly authorised to make an alienation, but
with certain restrictions as to the method to be
employed ; the creditor pignoris (pledgee), at first by
express agreement, later the power was implied. The
most important case was where an extranea persona
authorised by mandate effected the sale. This was
probably not at first possible, but by the time of
Gaius the procurator, who had a general and not
merely specific authority, could effect the alienation
an¥ give title.

Acquisition through others.—In the case of persons
in power, like the slave or the filiusfamilias, all acquisi-
tions went to the d s or paterfamilias, subject
to the rules about the son’s peculium already con-
sidered. Wives in_manu and persons in mancipii
causa were in the same position. A slave in usufruct,
acquired for the usufructuary in two cases, by his
labours, and out of the property of the usufructuary ;
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in other cases the acquisition was for the dominus.
But the case of the extraneus (procurator) needs
Bpecial attention. Originally acquisition of neither
ownership nor possession could be acquired through
extraneae personae. So if I commissioned B, a person
not in power, to buy a plough for me, when he bought
it it was his ; he had to make a second traditio to me
before I could become owner. If he sold it to some-
one else instead, I could not claim it, though 1 had
a remedy against my agent on the contract (man-
datum) between us. But I could possess through an
extranea persona something I had acquired and which
he held for me. Labeo favoured the acquisition of
possession through an extraneus, but Gaius denied that
any acquisition could be made through him. With
the growth of commerce the rule became too incon-
venient to stand, so by the time of Paul and Ulpian
you could acquire possession through an extranea
persona and, therefore, also ownership, provided he
acquired from an owner or the duly constituted agent
of one ; if not, possession was acquired, and through
this, by usucapion, ownership. But the principal did
not begin to acquire possession till he knew of its
acquisition by his agent. Severus put the rule laid,
down by Paul and Ulpian on a statutory basis.t

R

. Section V. Universal Succession
Universal, as opposed to singular, succession means
that one acquires, not a single res, whether corporeal
(as a slave) or incorporeal (as a servitude), but an
aggregate of rights and liabilities called a juris uni-
17495
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versitas. The universal successor assumes the whole
of the legal clothing of the person to whom he suc-
ceeds ; steps, as it were, into his shoes. He takes
over his rights and liabilities of every kind; his
property {res singulae), jura in ¢ aliena, debts, and
other obligations (such as rights of action for damages
for breach of contract) owing to him, and the debts
and obligations which he himself owes. All these
make up the juris universitas (which is viewed as an
abstract legal thing, a res éncorporalis) which will pass
to the successor, save that some few rights and obli-
gations may be so personal to the individual con-
cerned that they become extinguished altogether.
Gaius tells us that universal succession takes place
if we have become heirs to anyone (which may be
under a will or on an intestacy), or if we have obtained
a grant of bonorum possessio, or have bought the
estate of an insolvent, or have taken anybody in
adrogation, or married a woman by a mode by which
she passed @ manum.! As a matter of fact the uni-
versitas juris passed whether the woman were married
really, or merely fictitiously by a coemptio fiduciae
causa. There was also another kind of universal
succession in the time of Gaius, though he does not
+here refer to it, viz. in jure cessio hereditatis.

Finally, as Justinian points out, a new kind of
successio per universitatem was introduced by Marcus
Aurelius, viz. addictio bonorum libertatis causa ; and
Justinian also notices as obsolete the ancient form
under the 8.C. Claudianum.

All these forms of universal succession will be con-
sidered or mentioned in the following order :

1 G. ii. 98.
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~

-

. Testate succession.

. Intestate succession.

. Bonorum possessio. -

. Addictio bonorum libertatis causa.

. In jure cessio hereditatis.=

. (@) Bankruptey.
(b) Adrogation, marriage, and coemption.
(¢) The S.C. Claudianum.

- N Y

Subsect. 1. Testate Succession

It is necessary to consider under this head—

A. (i.) How wills were made; (ii.) What was a
codicil.

B. The contents of wills, and rules to be observed
in drawing them up.

C. Who could make, witness, or take benefits
under them-—testaments factio.

D. How a will might become invalid.

A. (1.)_How a will was made.

There can be little doubt that the earliest form of
succession on death was not testate, but intestate
succession. Early law knew nothing of the wndi-
vidual, it was concerned with the group, whether the
tribe, the gens, or the family. In early Roman law
the unit of the State was the family (earlier still it
was, possibly, the gens). Of each family the pater-
familias was the head; he represented what Sir
Henry Maine termed the small corporation, and
managed its property and affairs. But although he
managed the property, it belonged to the family, and
it would not only have been opposed to the ideas, but
would have destroyed the very organisation of early
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society had the paterfamilias been able at his death
to give the property of the family away to another
family or group. As Sir Henry Maine shows, how-
ever, a time must come when these ideas weaken,
when the individual begins to get a status apart from
his family ; and, accordingly, the old conception at
a comparatively early date became qualified. The
property, instead of being considered as vested in the
family, with the paterfamilias as manager, is treated
as belonging to the paterfamilias, subject to certain;.
claims on the part of the family which he can with
difficulty defeat. It is not a matter for surprise,
accordingly, to find that at Rome the earliest form
of will was one sanctioned by a legislative act of the
populus—the testamentum calatis comutiss. Twice
every year the Roman people met in the Comitia
Curiata for the purpose (inter alia) of giving assent
and validity to the wills of the citizens.

The will was made orally, and was probably only
an exceptional expedient resorted to when there was
a prospect of a failure of heirs in the direct line to
continue the family succession and to undertake the
duty of attending to the family sacra. At first, pro-
bably, the term ‘ will * for the proceedings is & mis-
nomer ; in fact, they amounted, not to a testament,
but to an adrogation.! A is an old man with no
descendants in his power (i.e. no sus heredes?); if
he dies his property will go to his agnates, or, failing
them, to his gens. He accordingly takes, by adro-
gation, B into his family as his filiusfamalias. On his
death B, in the ordinary course of things, will become

1 1t will be remembered that adrogation was also effected mn this

Comitia.
2 P. 210.
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A’s suus heres, and succeed him to the exclusion of A’s
agnates and of his gens. The comitial will is probably
merely an extension of this idea, enabling a man to
nominate an heir to succeed on his death, a sort of
post-obit adoption. The other form of will, in early
times, was the testamentum in procinctu, the will made
orally before the lus, no longer assembled in
Comitia, but drawn up in battle array, a form of
testament probably as limited in its operation as
that made calatis comitiis.

In course of time a third kind of will was evolved
by the plebeians, who could not make a will in calatis
‘comatiis, which was the ordinary form for all when
Gaius wrote, and which, like a will in its modern
conception, became secret and revocable ; this was
the will per aes et Libram, the will made by means of
a mancipation or ﬁctitious sale.

In its earliest form the proceedings were as fol-
lows: A, who is about to die,! sells for a nominal
price his familia, 1.e. all his property, to B, the familiae
emptor, or heir, and charges B to carry out his last
wishes, which he orally communicates, e.g. with regard
(to the legacies ; * these oral directions being known as
! the nuncupative part of the will® In this stage, of

\course, the will is neither secret nor revocable ; and,
what is more striking still, it operates, not on A’s
death (as a modern will), but at once. B has by a
sale enter vivos bought A’s hereditas, and A, if he re-
covers, may be dependent upon B (unless, as suggested
by Muirhead, there was a fiducia to allow A the

1 8i subita morte urguebatur (G. ii. 102).

2 Gifts of specific items of property to relatives and friends.
3 Every will made per aes et libram consists of two distinct parts :

the mancipatio or fictitious sale, and the nuncupatio or oral directions :
Nuncupare est enim palam nominare.
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enjoyment of his property during his lifetime).! In
its next development, though the will is still public
and, probably, irrevocable, it does not operate until
A’s death, when B, the famaliae emptor, becomes his
heir, and carries out such directions as to legacies and
the like as A, the testator, had charged upon him in
the nuncupatio. But by the time of Gaius (when the
two early kinds of will were already out of date) a
great change had taken place in the mancipatory will
(sane nunc aliter ordinatur quam olim solebat®); the
familiae emptor is no longer the heir, but. a_mere
figure,® to enable the mancipation to be carried out ;
the Teal heir, upon whom the legacies are charged,
being the person named by the testator, either orally
in the nuncupatio, or, as was nearly always the case,
in the written will. Accordingly, in classical times,
the will per aes et libram might be secret ; it could be
revoked, and it did not operate until death.

The actual proceedings, as may be gathered from
Galus, were as follows: First,* the testator had his
will drawn up on tablets, often by a skilled lawyer,
and in it the heres was instituted, legacies bequeathed,
and the other customary directions given. This in
England to-day would amount to a legal will if duly
signed by the testator as his last will in the presence,
and with the signatures, of two witnesses. At Rome,
however, a document so executed would, as a will,
have been void. In order to make the will effective,

to make it a legal will, the whole ceremony of a manci-
pation had to be solemnly performed. Accordingly,

1 Cf. Muirhead, p. 160.
2 G. ii. 103.

adhibetur (G. ii. 103).
4 Of course in the (unusual) case of an oral will this was omtted.
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the tablets having been prepared, the testator, A, must
get together five Roman citizens above puberty as
witnesses, a libripens, and some friend, C, to act as
familiae emptor. _A then, pro  forma,sells (or manci-
pates) his estate (familia®) to C, the famaliae emptor.
C, holding a picce of bronze in his hand, says to A, in
effect, ‘ Let your familia and pecunia be mine (but
only as a guardian and custodian) by purchase with
this piece of bronze and these bronze scales,® so that
you may lawfully be able to make your will according
to the statute ’.¢ C then strikes the scales with the
bronze which, asforming thenominal purchase money,®
he hands to A, and the mancipatio familiae—the
fictitious sale of A’s estate—is at an end.  All that re-
mains is the nuncupatio, i.c. the public declaration
of the purposes for which C holds the property as
custodian. A, therefore, holding the tablets upon
which the will is written in his hand, declares, * Ac-
cording as it is written in these tablets, so do [ give
‘and bequeath, and so do you, Quirites, bear witness ’.*
The business is then at an end. C is never heard of
again ; when A dies the will, unless he has duly re-
voked it or altered it (in which case the whole pro-
ceedings must be gone through again), will be produced
and opened, and the heir who is found to be named in
it will become A’s legal heir. Mr. Roby sums up the
proceedings in a very happy expression. ‘In short

1 Dicws gratia 2 Famala, id est patrimontum.

3 Ie. the scales held by the libripens.

4 See for the exact words G 1. 104. The statute referred to 1s the
XII1 Tables, and tho particular provision probably is Cum nexum fuciet

iprumgue uti lingua tt, ila jus esto. The testator has just

made a mancipium or mancipation, 1ts effect will be according to the
nuncupation he is about to make, viz. the publication of his will.

5 Est enim mancipatio . . . imagwnaria quaedam vendstro (G. i. 119).
€ G. ii. 104,
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(to employ the terms of English law), the mancipation
is a formal conveyance of the whole estate of the
testator to the uses (or purposes) of his will, and the
nuncupation is the declaration of uses.’! It is to be
noted here that the formula employed differs in
important particulars from that of the ordinary
mancipatio : there is no assertion, ‘ I say this thing
is mine in quiritary right’, for it is natural that in such
a case no warranty should be required. Again the
agsertion is not of ownership but, so to speak, of
trusteeship with respect to the faumilia. The statute
referred to may be the X1I Tables, for it was probably
by a construction of certain clauses of this enactment
that the power of testation was achieved. Maine
holds that the plebeian mancipatory will required
sanction on account of the posthumous effect of the
mancipation, and that this was given by the XII
Tables in the text still extant: Pater fumilias uti de
ja tutelave rei suae legassit, ita jus esto.?

The_so-called Praetorian_will.—Two facts strike
one about the will per acs et libram. Tirst, the form
is extremely technical and cumbrous. Every system
of law requires a will to be executed with some sort
of formality as a proof, not merely that the testator
is serious, but that the document really is his will,
and this is the essence of the transaction. But any
reasonable man would be satisfied in these particulars
by a form involving far less detail than that required
in the classical law ; there can be little doubt, eg.,
that a will is a real signification of serious intention
if it satisfies the simple requirements of English law.

1 Roby,i. 178. Cf. feoffment to the uses of the will before the Statute
of Uses.
2 See, too, Girard, p. 853 sgq.
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Secondly, in spite of the many formalities involved
in the will per aes et libram, there was nothing to
identify the will, when ultimately produced, with the
tablets which the testator had held at the sale, for
a brief moment, in his hand. To meet this second
objection the practice seems to have grown up for the
five witnesses, the lbripens, and the familiae emptor
(i.e. seven persons altogether) to seal up the will with
their seals, which, of course, identified the document
beyond doubt. The first objection (the unnecessary
formalities) was, after a time, met by the praetor,
who seems to have realised that the vital thing was
that the will should be duly witnessed, and that the
rest of the proceedings were really superfluous. The
praetor, accordingly, if a will could be produced
sealed with the seals of seven witnesses, granted
bonorum possessio (i.c. the beneficial enjoyment of
the property) to the person named in the will (sccundum
tabulas). The praetor could not declare such person
heres, nam praetor heredem facere non potest, but he
did the next best thing by giving him the property
and protecting him in the possession of it; and
accordingly, although the mancipation had been
defective or absent altogether, the praetor granted
bonorum possessio to the person named heres in a
properly sealed will. At first, however, this only
amounted to complete and final possession where the
mancipation was in due form, and the heir, therefore,
heres jure civili ;* for, originally, this grant of bonorum
possessio was juris civilis adjuvands gratia merely, i.e.
an additional remedy given by the praetor to the
civil law heres; and being only adjuvandi gratia, if

1 Qr, of course, where the intestate heir did not choose to cject the
bonorum possessor, e g. because the hereditas was damnosa.
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the mancipation had been absent or defective the
testamentary heir who applied for and obtained
bonorum possessio (because there was a duly sealed
will) had no answer to the intestate heir who treated
the will as invalid at law (as it was), and brought
an action (hereditatis petitio) against the bomorum
possessor claiming the estate. Antoninus Pius, how-
ever, altered the law and made bonorum possessio
secundum tabulas juris civilis corrigends gratia ; if,
after his rescript, a properly sealed will could be
produced appointing B keres, B could not be deprived
of the bonorum possessio he had obtained from the
praetor by A, the intestate heir, even though there
had been no mancipation. B therefore had all the
practical advantages of heirship (in spite of the fact
that, the will being invalid at jus ciwvile, A was the
legal heir) ; for B could defeat A’s petitio hereditatis
by the plea of fraud (exceptio doli).*

In the time of Gaius, therefore, the civil law will
was the will per aes et ltbram, and this was the only
method of constituting a heres jure civili; but a
written will sealed with the seals of seven witnesses,
though the heir therein named only became bonorum
possessor, was valid by praetorian practice confirmed
by the Emperor, and possession under it, being
abundantly protected by interdict and otherwise,
was good for all purposes.

Wills under Justinian.—In the time of Justinian
the will per aes et libram had been superseded by the

1 Bonorum possessio secundum tabulas being granted when some for-
mality had been omitted, e.g. if & woman of full age under tutela made
a will without her tutor's auctoritas, instituting X heres and X got
bonorum possessio. It would appear, after Pius, to have been final and
not merely provisional, unless the tutor whose authority had not been
obtained were the woman’s parent or patron (G. ii. 121-122).
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lestamentum, tripertitum. It was called tripertitum

because the provisions regulating it were derived from
three sources. The will had to be made at one and
the same time as a single act (uno contexiu), in the
Presence of seven witnesses (a provision surviving
from the jus civile), sealed with their seven seals (from
the jus honorarium of the praetor), and signed with
their seven signatures® (as provided by an Imperial
constitution, viz. of Theodosius II., A.p. 439). This
was the ordinary form of will under Justinian, but
there were besides other forms of little importance.

A. (ii.) Codicilli.*

A codicil in England is a supplement to a will, made
after its execution, and itself executed in the same way
as the will. At Rome codicilli had no necessary con-
nection with a testament T \they were small tablets
used for writing memoranda or letters. Justinian
tells us that Lucius Lentulus, when dying in Africa,
wrote codicille (which were confirmed by his will), in
which he requested Augustus to perform something
by way of trust (fideicommissum) for him. Augustus
seems to have doubted whether this was legal (as a
will ought to be made * at one and the same time °),
and he consulted Trebatius on the pomt. Trebatius,
on the ground of convenience, advised the Emperor
to admit the codicils, and Augustus performed the
trust, as did others upon whom trusts had been im-
posed by Lentulus, and his daughter paid some
legacies which she was not legally bound to pay.
Codicilly having thus obtained recognition continued
in force down to and in Justinian’s time. At first no
particular form was required, but by the time of
Theodosius II. all codicils were required to be wit-

1 Subscriptiones. 2 G.ii 270 e, 273; J. n, 25,
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nessed as wills (by seven witnesses, though Justinian
reduced the number to five). Justinian also provid~d
that if a codicil had been made with no formality, the
person in whose favour it was made might sue, but
would fail if the heir denied the fact on oath. A
codlcllmﬂltb_____lg__wx____edma will 1 (cedicilly testa-
mentartt), and either confirmed by it (codicilli con-
firmatt) or not (codicilli non confirmats) ; or it might
be independent of any will (codicilli ab intestato).

Accordingly, a practice arose of adding a clausula
codicillaris to wills, by which the testator declared
that if his will failed to take effect, it was to be con-
strued as a series of bequests made by codicilli. At
no period was it possible, however, to accomplish
everything by means of codicilli which could be done
by a will. In the time of Gaius their chief use was to
impose fideicommissa ; and Gaius tells us that though
a fideicommissum might be imposed by an uncon-
firmed codicil, a legacy bequeathed by codicil was
invalid unless confirmed, 7.e. unless the testator in his
will had expressly declarcd that effect should be given
to any gift made by him by any codicil,? and Gaius
" further states that no one could be instituted heir,

or disinherited even by a confirmed codicil, though
the same effect as institution could be produced by
requiring in a codicil the heir instituted by will to
hand over the kereditas or part of it by way of fidei-
commissum.* In Justinian’s time the distinction
between confirmed and unconfirmed codicils was of
little practical importance, because of his agsimilation
of legacies and fideicommissa, but he tells us that

1 In which case its fate usually depended on the fate of the will; i.e. if
the will were for any reason invalid the codicil failed too.
2 G.ii. 270 a. 3 G.ii. 273.
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where codicils are made before the will they only take
effect if specially confirmed by the will, adding, how-
ever, that Severus and Caracalla had decided that
persons to whom things were given by way of fider-
commissa by a codicil made before a will might take
them if it appeared that the donor had not abandoned
his intention in their favour. Justinian confirms the
statement made by Gaius with regard to the institu-
tion of heir! and adds that a condition cannot by a
codicil be put upon the testamentary heir, nor can a
direct substitution be made.

Specially Privileged Wills

Soldiers enjoyed special privileges with regard_to

I-makmg from’the time of Julius Caesar onwards.
Onaccount of their_inexperience (propter nimiam im-
peritiam) they were allowed, while on active service
(J. ii. 11. pr), to make a valid will without _afy
formality ; if the will were written, no witnesses were
required J_and even in the ¢ case_of au oral will the usual
number were unnecessary, one or two to_prove what
the soldier said,.and that h_spoke seriously,® were
sufficient. Such a will in Justinian’s time remaiged
valid for a year . nfte“]ns dlsphatge, even_thnugh the
heir was instituted on a condition which was not ful-
filled until after the year. If, however, the soldier

were discharged in disgrace within the year, the will

failed. A soldier’s will was also privileged in that it
could be made even by a deaf and dumb person, and
might only dispose of part of his property, for the

1.7, 25. 2.
2 I.e. not lightly or jestingly in the course of conversation (J. ii.

11.1).
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rule nemo pro parte testatus, pro parte intestatus decedere
potest did not apply further, the hereditas might | -
exhausted by 1 or fidei i for the lex
Faleidia and the S.C. Pega.sumum had also no appli-a-
tion. Peregrini and Latine Juniani could be made
heirs or legatees, but not incertae personac.t It wis
uinecessary for a soldier to disinherit his children,
for his silence was a tacit disinherison, unless it
was because he was ignorant that he had children.?
Finally, a soldier’s will remained valid in spite of his
undergoing capitis deminutio.®

Other examples of specially favoured wills in
Justinian’s time were—

(i.) Testamentum parentis inter libergs ; i.e. if a man
bequeabhed his estate.solely to his own issue, his wxll
was valid without any witnesses.

T (i) Testamentum tempore pestis ; where the testator
was suffering from a contagious disease,-the witnesses
néed not be actually. present.

(in. ) Test tum rurt conditum ; for a will made
in the country five witnesses were enough (mstead of
the - normal seven), and if some of the witnesses could
not write, their signatures were dlgpensed with.

"B The contents of the will and rules thereto relating.

There were certain general principles underlying
the making of wills which need to be considered here.
(1)_Institutio heredss, the appointment of an heir, was
the primary, and perhaps, at first, the only purpose
of the will. In classical law it had to come first,
except for the appointment of tutors and disherisons :

L J. . 20. 26. 2.4 13. 8.

3 The peculium castrense is another instance of special favour to

soldiers : if a filiusfamilias disposed of this by will on active service, the

will might be informal ; if not made on service, it had to be made in
accordance with the ordinary forms.

P
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caput et fundamentum ntelligitur totius lestamentt
heredis institutio. (2) As the succession was per
undversitatem, the heir or heirs had to_he appointed
to the whole of the estate, for nemo pro parte lestatus
pro parte intestatus decedere potest (no one can die
partly testate and partly intestate). (3) The rule
semel heres semper_ heres (once heir always heir) pre-
vented the institution of an heir for a certain time
or from a certain time, Minor rules concerning the
institution of the heres will be dealt with under that
head. Of more particular rules let us consider :

1. Rules for the protection of the family—

(a) Exheredatio.
(b) Querela inofficios testaments.

(a)_Ezxheredatio.—On the death of a person intes-
tate those persons (called sui heredes) succeeded to
him who were in his power at his death, and who by
his death became sus juris. But traces of the old
conception, that the property belonged to the family
and not to the paterfanulias, remained even in the
developed law, and Gaius tells us that sui heredes were
regarded, even in their parent’s lifetime, as in a sense
owners of the family property (sed sui quidem heredes
ideo appellantur quia domestici heredes sunmt et vivo
q q pareme y 7, ) A, e ) ofa 4 1)-
This conception gave rise to the rule that it was the
duty of a testator either expressly to institute as his
heirs, or expressly to disinherit those persons who but
for the will would have taken the property. If not so
disinherited they were known as praeterits, and the
whole will might fall to the ground ; in which case, of
course, the property devolved as on an intestacy. A

* G i 157,
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woman, however, was not obliged to disinherit, be-
cause she could have no sui heredes. According 1
the ancient jus civile, if a son in potestas was not
instituted heres it was necessary to disinherit him by!
name,' and failure to comply with this rule made the’
whole will void.? If a suus omissus died before the
testator the Proculians held that the will was saved,
but the Sabinian view that it was void prevailed.
Other sui heredes (e.g. a daughter or grandson, the
father being dead or disqualified, e.g. by emancipation)
had also to be disinherited; but a general clause
(inter ceteros) was enough, e.g., Ceteri omnes exheredes
sunto. And failure to disinherit thermn had not the
same consequence as with a son ; the will was good,®
but the praeterits came in with the heirs instituted in
the will and shared with them by  accretion ’; if the
instituted keres was a suus the praeteriti shared with
him equally,® if a stranger (extraneus) the praeterity!
took half the inheritance. If there were both insti-
tuted sui and ertranei, the praeteritv (or praeteritae)
shared equally with the suz and took half as against
the extranei. For example :

(i.) Titius has three sons and a daughter, Julia.
By his will he institutes his three sons heirs and fails
to disinherit Julia. Julia takes an equal share (pars
virilis) by accretion, and so gets exactly what she
would have obtained on an intestacy, viz. one-fourth
part of the estate.

(ii.) Titius has no sus heredes save one daughter,

1 Nominatim, but his actual name need not be mentioned if the inten-
tion was clear, e.g. filius meus exheres esto, the testator having only one
son (cf. G. ii. 127). 2 Inutiter testabitur (G. ii. 123).

3 Ceteras vero liberorum personas si praeterierit testator valel testa-
mentum (G. ii. 124).

4 Called technically in virslem partem (G. ii. 124).
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Julia. By his will he institutes a stranger (eatrancus),
Balbus, heir and fails to disinherit Julia. Balbus and
Julia each take half the inheritance, and Julia would

‘have taken half even though two or more exfranes

“had been instituted.

" (iii.) In (i) if Titius instituted his three sons and
an extraneus each to one-quarter, and omitted Julia,
Julia shared equally with her brothers, taking one-
quarter of three-quarters and, in addition, one-half of
the quarter share given to the extrameus, or five-
sixteenths in all, a rather surprising and certainly
unfair result.

The praetor amended the law; he required all
male descendants in power (e.y. a grandson not less
than a son), if not instituted, to be disinherited by
name, though females could still be disinherited by
an inter ceteros clause.! If these requirements were
not fulfilled the praetor did not upset the will, but
granted bonorum possessio contra tabulas to the

raeterits ; if the institutus were a suus heres the
praeterit, by bonorum possessio, shared equally with
him as on an intestacy ; if, however, the person
instituted were an extraneus, the praetor went further
than the civil law, he granted the praeterits bonorum
possessio, not merely, as at jus civile, of half the estate,
but of the whole, so that the extraneus got nothing ;
he temained legally and technically heres: but his
heirship was worthless (qua ratione extranei heredes a
tota heredutate repelluntur et efficiuntur sine re heredes).?
Antoninus Pius (or Caracalla), however, amended the
law ; if the persons who were not disinherited were

1 Q. 129.

2 Unless the praeferitus was a filius, in which case the will was, as
abovo stated, invalid altogether by the civil law rules.

2 G. ii. 126,
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females (suae praeteritae) they were only to get by
bonorum possessio what they would have taken at
jus ctile, v.e. half, instead of the whole of the estate.

Emancipated liberi.—According to the civil law
it was unnecessary to disinherit a person who would
not have been a suus heres of the testator hecause he
had been emancipated ; e.g. A has two sons, X and Y,
he emancipates X in his lifetime : on A’s death Y is
his sole heir. X is not suus heres, because he did not
become sut juris on his father’s death (as sui heredes
must), but earlier, viz. on emancipation ; it is un-
necessary, therefore, either to institute or to disinherit
him. The praetor, however, altered the law by pro-)
viding that such persons must be either instituted:
or disinherited—males by name, females inter ceteros.

Adoptivi, so long as in the potestas of the adopter,
were in the same position as natural children, and
therefore had to be instituted or disinherited according
to the rules of the civil law. Conversely, to their real
father they were regarded as strangers so long as they
were members of their new family, and disinherison
was unnecessary. If an adoptive child were emanci-
pated by his adoptive father the child had no claim,
either by jus cwile or jus honorarium, in regard to his
adopter’s estate, and originally no claim in regard
to his real father’s estate ; but the praetor amended
the law and gave him bonorum possessio to his natural
father, unless such father had disinherited him.!

Postumi * are persons who, though not heirs at the
date of the will, become so afterwards. Such postums
are of two main kinds :

1 G. i, 136-137.
2 The student is advised, at a first reading, not to attempt to master
the details of the various kinds of postumi.
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(i.) Postumsi in the strict sense, .. sons and
daughters of the testator who become his sui by being
born to him after the date of the will.

(ii.) Persons postumorum loco, e.g.—

(a) Persons brought under potestas by marriage
in manum, adoption, adrogation, or by being made
legitimate.

(b) Descendants who become postumorum loco by
quasi-agnation ;! e.g. A has a son B, and C, a grand-
son by B, in his potestas. B is A’s suus heres to the
exclusion of C, but if B ceases to be in A’s power
during A’s lifetime (e.g. dies or is emancipated), C
will by quasi-agnation succeed to his father’s place
and become A’s heir. C, therefore, is said ,to be
postums loco.

The ancient civil law in its requirements with
regard to praeteritio made no distinction between
persons already sui and persons who might become
50 (postums), but a postumus being necessarily an
incerta persona, was originally incapable of being
instituted or disinherited. Nevertheless, although
a testator was, in the nature of things, unable to
comply with the rule postumi quoque Pbert institui
debent vel exheredari, the fact that a person became
his postumus suus after the date of the will totally
invalidated the will. Very soon, however, it came
to be possible, even according to jus civile, to institute
or disinherit (although incertae personae) all the
possible classes of postumi who were descendants of
the testator. There remained persons postumorum

{loco by marriage in manum, by adoption, adrogation,
{land by being made legitimate. Marriage in manum
was practically obsolete in the time of Gaius, but in

1 G. i, 133,
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the other three cases it would seem that even in
Justinian’s time such persons could not be disinherited,
as a general rule, by anticipation, and that therefore
when a person acquired a new suus heres in this way
his will became invalid.* With regard to a postumus
alienus, i.e. an afterborn child of some third person,
the civil law rule was that such person (being as much
an ncerta persona as a postumus suus) could not be
instituted,® but the praetor granted such a person,
if instituted, bonorum possessio, and Justinian provided
that he might even be made legal heir.?

So far as it was possible to disinherit postums the
rule was that male postumi had to he disinherited
nominatim,* i.e. by a sufficient description, females
inter ceteros ; but if the clause were quite general, e.g.
ceteri exheredes sunto, 1.e. with no mention of postums,
it was not a good disinherison unless, in the case of a
daughter or grandson, the testator gave legacies to
them, so as to show that in framing the general clause
he had them in mind.

Justinian tells us in his Institutes that he made
certain changes in the law of praeteritio :

(i.) He abolished the distinction between males
being disinherited nominatim and females inter ceteros,
all descendants who might succeed had to be disin-
herited nominatim ; otherwise, if the praeteritus was
a suus heres (whether male or female) the will was
void ; if the praeteritus had been emancipated the
will was not upset, but the praeteritus got bonorum
possessio contra tabulas.

1 G.ii. 138 et seq. ; J. xvii. 1. 2 G. ii. 242.
8 J. iii. 9. pr. (recte heres instluilur).
4 Of course this cannot mean by name; it was a sufficient disin-

herison nominatim to say Quicumque mihi filius genitus fuerit, exheres
esto (G ii. 132).
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(ii.) A child, even though given in adoptio (unless
the adoptio were plena), had to be instituted or dis-
inherited by his natural father.

Justinian’s wider changes, by means of the 115th
Novel, will be noticed in connection with the next
topic dealt with.

(b) The querela inofficiost testaments.t

As a protection to the heirs the principle of
praeteritio, mvolved as it was, was imperfect. It had,
as has been stated, no application to a woman’s will,
and even in the case of a man’s testament, his heirs,
provided he took care to disinherit them properly,
whether under the rules of civil or praetorian law,
had no legal ground of complaint. Soon after the
time of Cicero, however, a new remedy was devised,
based less upon the ancient idea of family ownership
than upon the more modern conception, that a
testator is under a duty to provide after his death
for those related to him by near kinship.? This
remedy received the name querela ingfficiosi testa-
menti, ‘the plaint of an unduteous will’, the will
being attacked on the supposition that a testator
who, without any ground, failed to provide for his
relatives must be presumed to be more or less insane,
and his will, accordingly, invalid (quasi non sanae
mentis).> The querela was brought before the Cen-
tumwiri, and was open to those persons, whether dis-
inherited in the will or simply omitted in the case of a

1 J.ii. 18. The querela is not dealt with by Gaius, though 1t certainly
existed in his time.

2 Which is, however, unrecognised by modern Englsh law, which
permits a testator to ‘ endow a college or & cat,” and to throw his wife and
children destitute upon the world.

3 Of course, if the testator were actually mad, furiosus, his will was
void ab initio.
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woman’s will, who, had the testator died intestate,
would have been his nearest heirs; e.g. to children?®
against the will of their father or mother, parents
against the will of their children, and to a brother or
sister, but, in this case, only if the person mstituted
heir were turpis (a base or disreputable person). The
following conditions had to be satisfied :

(1) There must be an heir against whom the action
is brought, so that the querele does not lie until
aditio.

(2) The claimant must show that under the will
he fails to obtain one-fourth part of the share to which
he would be entitled on an intestacy.

way ; if, for example, being praeteritus he could get
bonorum possessio from the praetor, the querela is not
available, since it involves an imputation on the
testator’s sanity, and so is not lightly to be issued.

(4) That he has not deserved to be disinherited
or omitted ; a claimant, therefore, would be defeated
if the instituted heir proved, e.g., that the disinherison
was due to gross ingratitude towards the testator.

(5) That he has not acquiesced in the testator’s
decision, e.g. by accepting a legacy.?

(6) Not more than five years must have elapsed
since the death of the testator.

The effect of the querela, if successful, was, in the
ordinary case, to upset the will altogether ; when, of
course, the claimant got his share as on an intestacy.
But it might, exceptionally, produce only a partial,
intestacy, contrary to the rule nemo pro parte testatus;

1 Tncluding postumi and adoptivi (whero the adoptio was plena).

2 But where a tutor’s father by his will gives the ward a legacy and
omits the tutor, the latter’s right to the querela is not barred by accepting
the legacy in the name of the ward (J. ii. 18. 4).
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e.g., where there were several heirs, and the querela was
only brought against one, or where there was a com-
promise. If the claimant fails, any benefit given him
by the will lapses to the fiscus, but if a tutor brings
the guerela in his ward’s name (because the ward’s
father left his son nothing), and fails, the tutor will
not forfeit any legacy given to himself by the will.t

Some time before Theodosius IL. the rule was
introduced that, if there was a direction in the will to
make up the requisite legal portion, the querela was
excluded, the claimant’s remedy being an action ad
supplendam legitimam.

Justinian altered the law, for, as he tells us in his
Institutes,* he provided that the querela should only
be brought where the claimant had received nothing
at all under the will. If the claimant had obtained
under it anything, however small, he could only bring
an actio ad supplendam legitimam against the heir,
which did not upset the will, but enabled the claimant
to get what was left to him made up to one-fourth of
the share which he would have taken on an intestacy.
Next, by his 18th Novel, Justinian enacted that a
testator with four children or less must leave them
‘(Eaually at least one-third of his estate; if he had
xmore than four, at least a half. Finally, by his
115th Novel, Justinian provided that an ascendant
was bound to institute as heirs those descendants who

ould have taken on an intestacy, and wice versa,
ess one of the definite legal grounds (which he
{pecified) to justify the disherison was stated in the
will, and could be proved. If a testator failed with-
out due cause to institute a person who had a claim
to be instituted under the above provision, the actual

1 J.ii. 18. 5. 2 J.ii. 18. 3.
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institution was void and the praeteritus became heir
as on an intestacy; the will, however, was not
wholly avoided, but only to the extent of the institu-
tion, e.g. legacies, fideicommissa, and appointments of
guardians (supra) remained valid. If, on the other
hand, the testator had instituted a person whom he
was bound to institute heir, but had given him less
than his lawful share in the estate, the will, in this
case also, remained valid, but the cluimant had an
actio against the heir ad supplendam legitimam. The
rights of brothers and sisters, however, were not
altered by this Novel. 1f the share they obtained
under the will were less than their lawful share, they
could bring the actio ad supplendam legitimam ; if
they received nothing and the instituted heir were
turpis, they could bring the querela inofficiosi testa-
ments for their intestate portion. As between ascend-
ants and descendants, however, the querela, after this
Novel, became unnecessary, and as regards all heirs,the
importance of praeteritio was considerably modified,
since it was of no avail to disinherit the keres unless
a statutory ground could be adduced for it.

2. Heirs and their institution.

(a) Classes of heirs.

There were at Rome three possible classes of heirs
under a will: (i.) necessaris, (ii.) sut et necessarii, and
(iil.) extraner.

(i.) A necessartus heres was a slave of the testator
whom he appointed heir, at the same time giving him
his freedom.® The usual object was, of course, that
if the estate were insolvent it might be taken in
execution as the slave’s, and not in the name of the

1 In Justinian’s time, as already stated, the mere institution as heres
carried freedom with it by implication.
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testator, and so the disgrace attaching to insolvency
would be avoided. A slave appointed heir was called
necessarius because he had no option. Only one
could be so appointed, and this notwithstanding the
lex Aelia Sentia. He therefore became heir without
any formal act from the moment of the testator’s
death, continuing the testator’s legal personality ; so
that, according to the civil law, he must satisfy the
testator’s debts, if necessary, out of his own peculium
and his future acquisitions. The praetor, however,
allowed him the beneficium separationds ; i.e. he might
keep all property made by his own exertions! since
the death of the testator.

(i) A suus et necessarius heres was a person who
wag in the potestas * of the testator at his death, and
who by his death hecame sus juris. Such person
was suus, because a family (domesticus) heir ; neces-
sarius, because he too, like a slave, had no option ; he
became heir, without any need for assent, from the
moment of the death, and so liable for his ancestor’s
debts out of his own property. But these heirs came
also to be protected by the praetor, viz. by the jus
or benefictum abstinendi. Provided they took care
not to act as heir in any kind of way,* then, whether
they formally demanded the privilege or not, their
own property could not be made liable for their
ancestor’s debts.

(iil.) An eatraneus heres is any person other than
the above with whom the testator has testamentifactio

1 But he could not keep acquisitions obtained in right of his late
master; e.g. if, as representing the testator, he succeeds to the property of
one of his late master's freedmen, it can be sold to satisfy the creditors
‘of. G. ii. 165).

2 Not, of course, dominica potestas.

3 But if a minor, even acting as heir did not matter.
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(infra). Since a mother did not enjoy patria potestas,
and, therefore, had no su¢ heredes, her own children
appointed heirs by her will were extranei. An ex-
traneus heres, however, was not at once heir upon
the testator’s death (as was the case with a slave or
a suus heres); he had in some way to show that he
accepted the position (acceptance being technically
kmown as aditio), and until he accepted the hereditas
was known as hereditas jacens, and could, in some
cases, acquire rights or become subject to obliga-
tions (e.g. fructus naturales, or through the peculium
of slaves, or their verbal contracts; or by reason
of wrongs done to them); for these the heir could
sue after acceptance.! Ulpian tells us that hereditas
Jjacens non heredis personam, sed defuncti sustinet ;
Pomponius that it sustained the persona (legal per-
sonality) of the heir. These apparently contradictory
statements may, perhaps, be reconciled on the theory
that, until the heir accepts, the hereditas sustains the
persona of the testator, but that once the heir enters,
all the rights and liabilities which have accrued to the
hereditas between death and entry pass to the heir,
whose acceptance may therefore be looked upon as
retrospective ; and in this sense it is true that the
hereditas does, after entry, sustain the heir’s persona,
whereas before entry it sustained the testator’s.?
Since, until the heir accepted (made aditio), there
was no person who could legally be answerable to
creditors and to legatees, or perform the sacra, the
practice arose, Gaius tells us, for the testator in
appointing an extraneus heres to limit the time within
which he might make up his mind. The clause in

1 Until the heir mado aditio the hereditas was said to be delata to him,
2 Cf. Sohm, pp. 512-515.
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question was called cretio, from cernere or decernere,
‘“to come to a decision’, and ran as follows: °Let
Titius be keres and accept within 100 days, otherwise
let Titius be disinherited and let Maevius be heres’.
This kind of cretio was called continua or certorum
dierum, and time began to run immediately from the
testator’s death ; the more common form, however,
was the cretio vulgaris, in which, after the words
100 days’, were added ‘quibus sciet poteritque’, so
that time did not necessarily run from the testator’s
death, but from the time when Titius first knew that
he had been made heir and was in a position to accept.
Whatever the form of the cretio, Titius had within
the time specified solemnly to signify acceptance in
these words : ¢ Balbus having instituted me heir by
his will T enter upon and accept the inheritance’. 1f
he failed to do this the clause operated automatically
to disinherit him at the end of the period. But as
during the period nothing short of a formal acceptance
made him heir, so an informal renunciation did not
bind him ; he was free to make a proper acceptance
on the very last day, although in the interim he formed
the intention of disclaiming.! Where the testator
omitted to insert a cretio, the heir might make aditio
Either by acting as heir (pro herede gestio), or by a
eclaration of acceptance, though informally made ;?
and he might informally decline, but he was not bound
to make up his mind within any definite period.
Accordingly, the custom arose for the praetor, on
the application of the creditors of the estate, to fix a
time (tempus ad deliberandum) within which the heir
must decide, and the praetor would even ‘ cut down’
the time specified in the cretio if he considered it too
1aiilas 2 Io in tha tima of Qame
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long. If the heir failed to accept within the limit
so set, the praetor might allow the creditors to sell
the estate. The fixing of a time by the praetor being
obviously more simple than the formal cretiones, ihe
latter seem to have fallen into disuse after Gaius, and
were abolished by Arcadius and Theodosius. In the
time of Justinian, therefore, an extraneus heres (as
other heirs) was appointed without any cretio, and
might accept or repudiate the inheritance by any
sufficient declaration of intention, though made
informally ; he might accept, e.g.. by pro herede gestio,
1.e. doing any act in relation to the hereditas, which
could only be done legally in his capacity as heres.
If he delayed to enter, not more than nine months?*
were allowed him ; if he did nothing in that time he
forfeited his right to accept.

Justinian, however, made a still more important
reform in the introduction of the benefictum tnventars.
Hitherto, upon the principle semel heres semper heres,
the heir once constituted was identified with his
testator or ancestor ; confusio of the property of the
deceased and the heir took place, so that not only
did the hereditas become answerable for the obliga-
tions of the heir, the heir was for ever liable for the
obligations of the deceased, as has been said, out of
his own pocket.* Even before Justinian, however,
the strictness of the civil law rule had been relaxed.
If the creditors of the kereditas feared that the heir’s
personal debts (being greater than his assets) might
exhaust the deccased’s estate, the praetor allowed
such creditors to apply for separatio bonorum, i.e. to

1 Or, by special permission of the Emperor, a year.
2 A heredilas whero tho liabilities excoeded the value of the assets
was known as damnosa.
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have the two estates, the ancestor’s and the heir’s,
strictly kept apart, provided—(e) the application
were made within five years; (8) that separation
were still possible ; and () that the creditors had not
treated the heir as their debtor. If the separatio
were granted the creditors had the right to pay them-
selves out of the kereditas in priority to any claims
on the part of the creditors of the heir. There was
some doubt whether the creditors of the hereditas, if
they took this course, and the estate proved insuffi-
cient, could still claim the balance from the heir.
Papinian thought they might be admitted to sue him
after his own creditors had been satisfied out of his
property, but Ulpian and Paul held that by obtaining
separatio bonorum the creditors lost all right against
the heir. Conversely, the strictness of the civil law
rule was soon modified in favour of the heir by means
of the analogous separatio bonorum granted to the
slave who became necessarius heres, and the jus
abstinends accorded to the suus, while the extraneus
always had the right to decline. Nevertheless, before
Justinian’s change, the rule semel heres, semper heres
might operate harshly. Once a suus of full age, for
example, intermeddled with the estate, and the
moment the extraneus accepted, they became heirs
and answerable absolutely, the only possible cases
of revocation being—(«) where the praetor set the
acceptance aside on the ground that it had been made
by an adolescens, i.e. a person under twenty-five years ;
(8) where the person accepting was a soldier (but
only after the time of the Emperor Gordian, who
introduced the privilege).! In all other cases, after

1 Justinian, in the same passage (ii. 19. 6), says that Hadrian once
allowed revocation by a person over twenty-five years, when it turned
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acceptance, the heir was personally liable, and might,
if the estate proved insolvent, be reduced to absolute
ruin.

Justinian, accordingly, remedied the hardship and
applied the principle underlying the praetorian grant
of separatio bonorum to creditors, in favour of the
heir. He enacted that the liability of the heres (of
whatever kind he might be, and whether testament-
ary or intestate) should be confined to the assets of:
the deceased, provided—(i.) that he did not ask for;
a spatium deliberandi ; (ii.) that he made an inven-!
tory of the deceased’s estate and cffects ; this inven-
tory had to be taken in the presence of witnesses,
and begun within a month and finished within three
months from the time the heir first knew that he had
become so. If, instead of making an inventory at
once, the heir asked for a spatium deliberandi, the
position was as under the old law, but if the heir
ultimately accepted the hereditas and failed to make
an inventory, he forfeited his right to the quarta
Falcidia (infra), and was bound, therefore, to dis-
charge all bequests made by the testator in full.

(b) The institution of heirs.

The institution of an heir or heirs, Gaius tells us,
is the foundation of the entire will (caput et funda-

¢ totius test t7) ;* and, therefore, accord-
ing to the civil law, such institution must precede all
other dispositions made by the will except disin-
herisons, and, according to the Proculian view, the
appointment of tutors. Therefore, Gaius says, before
an beir is instituted it is useless to give legacies, or to

out that the estate was subject to an unknown debt of great amount, but
he makes 1t clear that this was not a law but a special privilegium to the
individual in question. 1 G. ii. 229.

Q
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make a bequest of freedom, or, according to the
Sabinians, even to appoint a tutor.! Justinian, how-
ever, considered that it was unjust that the mere
order of words should operate to defeat the intention
of the testator, and allowed all these three things to
be validly done before the heir was instituted.?
Further, the institution of the heir originally had to
be made in a formal manner (solemni more).? Instances
of an institutio solemnis are, Tittus heres esto, or Titium
heredem esse jubeo ; on the other hand, Titsum heredem
esse wolo was not orthodox, nor, according to most
lawyers, was Tutum heredem nstituo or heredem
facto. The law on this point was altered in A.n. 339
by Constantine II., who enacted that a solemnis
institutio was unnecessary, provided the intention of
the testator to make the person in question heir was
clear, however informally it might be expressed.

A testator might institute one heir or several, and,
if several, their shares were presumed to be equal,
but the testator could make them unequal (e.g. A one-
fourth, B three-fourths) by showing that such was his

,intention. If he only instituted one heir and gave
| him merely a share of the hereditas, such heir took the
"whole ; for a citizen had to die either with a will or
without one ; the devolution of his property after his
death could not be governed partly by the law of
testate, partly by the law of intestate succession :
neque envm idem ex parte testatus el ex parte inlestatus
decedere potest.* The Roman practice was to regard
the whole hereditas as an as, divided into 12
1 G, il 229, 230, 231. 2 7.0 14.3; il 20. 34,
2 G.ii. 116
4 But this rule was often infringed by the rules of positive law, e.g. by

bonorum. possessio contra tabulas, sometimes by the querela inofficiosi
testamenti, and by Justinian's 1165th Novel.
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unctae. A sole heir was heres ex asse, an heir to a half
heres ex semisse, and so on. If the testator gave in
shares more than 12 wunciae the as was regarded
as made up, not of 12 wunciee, but of the number
of unciae specified. If he gave in shares less than
12 unciae, the rule was the same. If several heirs
were instituted, the shares of some being specified,
and of another or others unspecified, then—

(a) If the specified shares did not exhaust the as,
the heir or heirs whose shares were not specified took
what was left, if more than one, equally.

(B) If the specified shares exactly amounted to the
whole as, each set of heirs took half the inheritance
between them.

(v) If the specified shares exceeded the as, the as
was considered as consisting of 24 or, if necessary,
36 unciae, and the heirs whose shares were unspecified
took the difference; e.g. between 13 and 24, or 25
and 36, as the case might be.

Owing to the maxim semel heres semper heres,
an heir could not be appointed ex certo tempore (e.g.
“let Titius become my heir five years after my death’)
or ad certum tempus (e.g. ‘ let Titius be my heir until
the Ides of March next after my death’). In such
a case the clause was treated as redundant (pro non
scripto). Justinian tells us, however, that an heir
might be appointed subject to a condition (keres et
pure et sub condicione institur potest),* but this needs
some qualification. (i.) If the condition were im-
possible, illegal, or immoral, it was taken pro non
scripto. (ii.) If the instituted heir were a filsus of the
testator, and the condition one which he could not
fulfil, the will was void, because the filtus was, in effect,

120149,
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praeteritus. (iii.) A condition subsequent, ¢.e. one
which, in a given event, took the hereditas away from
the heir, was taken pro non scripto, for the same reason
as a clause ad certum tempus. (iv.) A condition
precedent was good (eg. “let Titius be my heir on
condition that he marries Julia’), but the heir did
not in strict law become so until the condition was ful-
filled. The praetor, however, in such a case, where it
was in the power of the heir to fulfil, granted bonorum

dum tabulas to the heir on his under-
takmg (by a cautio) to restore the hereditas if he failed
to satisfy the condition; but in other cases the
condition had first to be satisfied before the heir
could enter ; and, in the case of a negative condition
which could not be fulfilled until death (e.g. never to
go to Naples), it became possible, after the time of
Mucius Scaevola, for the heir, even according to the
civil law, to accept the hereditas immediately after the
testator’s death, undertaking by the cautio Muciana
to restore the property if he broke the condition.

3. Substitutions.?

A substitution may be one of three kinds: (a)
vulgaris ; (b) pupillaris ; (c) quasi-pupillaris.

(@) Substitutio vulgaris is the appointment of an
alternative heir, z.c. the appointment of an heir to
take the place of an heir instituted before him, in the
event of the prior heir failing to take, e.g. because
of—(i.) his death before the testator, or (ii.) his refusal
or failure (within the time limited) to accept, or (iii.)
his inability to accept owing to some provision of law.2

An instance of substitution is that given above in
connection with the cretio, ‘Let A be heir and decide

10 i 1741845 J. 1i. 15-16,
2 Ig. the lev Julia et Papia Poppaca.
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within 100 days, if not, let him be disinherited and
let B be heir’.* Another would be, ‘Let my son Balbus
be heir, and if he fail to become 50’ (i.e. by reason of
any of the events above mentioned), ‘ let Maevius be
heir’.* As a final substitution a testator often ap-
pointed one of his slaves necessarius heres, to provide
against all the preceding heirs refusing to accept
because the hereditas was damnosa.

A testator might substitute one for several heirs,
or several for one. If a testator originally appointed
two co-heirs, A and B, he often substituted them
reciprocally one to another, so that if A failed to
become heir B hecame sole heir, and vice versa.  Where
several heirs were substituted, the share they acquired
by substitution originally went to them equally,
unless the testator expressly provided otherwise;
but Antoninus Pius enacted that if the substituted
heirs were already heirs in unequal shares they were
to take what came to them by substitution in the
same proportior. ; e.g. the testator appoints A heir to
half the hereditas, B and C to one-fourth each, and

1 Gaius tells us that if the cretio were in this form, A must formally
accept within the time hnuted, or B becomes heir ; it was not enough for
A to accept informally by acting a8 heir (pro herede gerere). But if the
cretio were wmperfecta, 1.e. if the words ‘ let him be disinherited * were
omitted, and A did not formally accept but ‘ acted as heir’, A and B
shared oqually ; though if A did neither, of course B was sole heir by
substitution. According to the Sabimans, A did not let 1n B for his half-
share by ‘acting as heir’ until the time had expired within which he
mught, by a formal acceptance, become sole heir. The Proculians held
that even while the cretio was running, A, by pro herede gestio, let in B,
and could not afterwards by a formal acceptance, though in due time,
displace him (G. ii. 176-178). It was provaded, however, by Marcus
Aurelius, that even although A merely inf 1l pted within the
timo (v e. by acting as heir) 1t should be a good acceptance, and exclude
the substituto.

2 After Marcus Aurelius this imphed a substitulio pupillaris also ;
vide nfra.




230 ROMAN PRIVATE LAW PART

they are reciprocally substituted. C fails to take.
A will take two-thirds of the estate, B one-third.
Suppose A and B are instituted heirs, and B is
substituted to A, and C to B. If A fails to take and
B acquires his share, and then the dispositions in
his favour fail, C obviously takes the whole hereditas
as substitutus to B, who had it. But C would have
taken even though B died before A, because C is, by
implication, considered as substituted not only to
B but to A also: substitutus substituto censetur sub-
stitutus mstituto.
Suppose a testator instituted as heir A, who was
really X’s slave, but whom the testator believed to
be a freeman sus juris, and made Maevius substitute.
Then, if the testator died and A entered by X’s order,
X acquired the inheritance, and the substitution in
favour of Maevius failed. But this was not what the
testator meant, he intended Maevius to take if A
failed to take the inheritance in Ais own right. Obvi-
ously A has not acquired it in his own right, but on
behalf of his master, X. As a rough settlement,
Tiberius decided that Maevius and the master should
each take halfl But it appears from Justinian’s
Code that Maevius took the whole inheritance if it
were proved that, had the testator known that A
was not a freeman, he would not have instituted him.
(b) Substitutio pupillaris was where a paterfami-
lias provided against his infant child? surviving
him, but dying under puberty, and so incapable of
making a will himself. A testator might provide a
substitute for each of his children who should die under

1. xv. 4
2 Or grandchild, if on the testator’s death the grandehild would not
fall under the potestas of its own paterfamilias.
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the age of puberty, or to the last who should die under
that age,! and the substitution might be in favour
of a named person or be general, quisquis mike heres
ertt idem tmpubert filio heres esto, in which case all
the heirs of the father took by substitution in pro-
portion to their shares in the inheritance.?

A substitutio pupillaris involved two wills, the
father making, in effect, one for himself, another
for the infant; and the ordinary form was: ‘Let my
son Titius be my heir, but if he fail to become my
heir® or if he becomes my heir and dies before he
becomes his own guardian,® then let Seius be my
heir’. But the father need not institute Titius heir,
he might disinherit him, and, by the less common
form of pupillaris substitutio, provide that if Titius
died under puberty Seius was to succeed to any
property the child might have of its own; eg. be-
quests and gifts from relatives other than the father.
But a substitutio pupilluris in every case terminated,
s.e. the gift by substitution failed—(i.) when the
child attained the age of puberty ; (ii.) if the father’s
own will in any way failed to take effect, e.g. because
no heir would enter ; for the will made for the son by
the substitution entirely depended on the father’s own
will (nam pupillare testamentum pars et sequela est
paternt testaments).® (iii.) It is sometimes said that
the substitutio pupillaris also failed if the son died in
his father’s lifetime, or underwent capitis deminutio.
But this depended upon the terms used. If the
substitution were ‘double’, i.e. as above, ‘ if my son—
(a) fail to become heir, or (b) become heir and die

17,4 16. 6. 2.4 16 7. 3 E.g. dics before the testator.
4 Priusquam in suam tutelam venerit, i.e. under puberty.
5 T ii. 16. 5.
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under puberty’, obviously the words of the testator
covered the case; e.g. if the son died in his father’s
lifetime he would fail to become heir, and the sub-
stitute would take under the very words of the will ;*
if, however, the substitution were simple, s.e. limited
to the son becoming heir and dying empubes, then
if for any reason, e.g. death, he failed to become heir,
the gift of substitution would necessarily fail also.
By much the same reasoning, if the substitution were
to a postumus (‘if a son is born to me let him be
heir, and if he becomes heir and dies under puberty,
let Seius be heir’), and if such son was ultimately
born but died in his father’s lifetime, the substitution
failed, for the condition on which Seius had been
appointed heir could not be fulfilled. After Marcus
Aurelius, unless the testator expressly provided
otherwise, every pupillaris substitutio was double, i.e.
both wvulgaris (i.e. if my son fail to become heir) and
puptllaris (i.e. if he become heir and die mpubes),
for that Emperor enacted that one should imply the
other.

Suppose that by a substitutio pupillaris Seius has
been appointed heir as substitute to the testator’s
infant son Balbus. 1t was obviously to the interest
of Seius that Balbus should die under fourteen, and it
was therefore usual to take measures to guard against
treachery. 1If Seius were substituted to Balbus—
(a) if Balbus failed to become his father’s heir, or
(b) if he became heir and died under puberty—there
would be, at first sight, no objection to substituting
Seius on the first event in that part of the will which
would be opened at the father's death, for then and

1 Viz. by the substitutio vulgaris which the substiutio pupillars
contained.
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not before would it be known whether Balbus were
heir and Seius substitute. When this course was
adopted the other substitution, 7.e. of Seius to Balbus
if Balbus, having become heir, died under fourteen,
would be written in later tablets, annexed to the
will, but tied up and sealed as a separate document,
and the earlier part of the will would contain a direc-
tion that the later tablets were not to be opened so
long as Balbus was alive and under age. But Gaius
tells us that it was much safer to make both substitu-
tions in the later tablets, because Seius would prob-
ably guess that if he was appointed substitute in
the one event he was also substitute in the other.
There would be no practical inconvenience in this
course, because if, at the testator’s death, Balbus had
already died, and so failed to become heir, the later
tablets could be opened at once without danger.

(c) Substitutio quasi-pupillaris.—Justinian enabled
an ancestor having any insane descendants (although
over puberty) to substitute persons as heirs to
them. It could previously have been done only on
petition to the Kmperor. This kind of substitution
differs from substitutio pupillaris in that-—(i.) the
right is not confined merely to a paterfamilias, but
belongs even to a maternal ancestor; and (ii.) the
substitution can only be made in favour of certae
personae, i.e. it must be in favour of sane descendants
of the insane persons, If there were none, then sane
issue of the ancestor making the will ; failing which,
it could be in favour of anyone. On the analogy of
the substitutio pupillaris such substitution became
void when (if ever) the person in question recovered
his mental capacity. If a descendant were incapable
of making a will for any reason other than insanity,
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the ancestor could only make a quasi-pupillaris
substitutio for him by special licence from the Emperor.

It is hardly necessary to add that no pupillaris or
quasi-pupillaris substitutio could be made in the case
of an exiraneus or in the case of a child of full age,
unless the child were insane. The utmost a testator
could do would be to impose a fideicommaissum.

4. Legacies.
An ordinary will at Rome after the disherisons,

the institutions, and the substitutions would contain
the appointment of tutors for infant children (and,
under the old law, for the testator’s wife),! and such
legacies and fideicommissa as the testator imposed
upon his heir or heirs. Legacies are therefore here
dealt with, and are followed by a description of fidei-
commissa in order to complete the account of the
contents of a normal testamentum. A legacy differs
from the institution of an heir or heirs, inasmuch as
an heir is appointed to succeed to the whole estate
(hereditas) of the testator or some definite part of it,
e.g. to one-third of all the rights and of the obliga-
tions of the testator. A legacy, on the other hand,
is not an instance of universal succession, it is a mode
(like traditio) of acquiring res singulae (as both Gaius
and Justinian admit) ; and is only discussed in this
place, instead of with the other methods of acquiring
res singulae, on the ground of convenience, i.e. because
legacies are only found in connection with wills.2 A
legacy, accordingly, is a gift to a person named in the
will (or codicil) of some specific thing or things and
charged on the heres. Usually the thing is a res
corporalis; eg. a horse or furniture, but not neces-

1 These appointments have already been discussed.
2 G.ii. 191 ; J. ii. 20 pr.
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sarily so, for it may be the release to a debtor of a
debt owed to the testator, or it may be a gift of the
right the testator had to receive payment from a third
person, or it may consist of an obligation to do some-
thing (e.g. to build a house for the legatee) imposed
upon the keres. Justinian defines a legacy in general «
terms : Legatum dtaque est donatio quaedam a defuncto
relicta. Ulpian adds that it must be imperative in
form, if precative it will amount only to a fideicom-
missum. The subject may be considered under the
following heads :

(@) How a legacy was given

(b) What could be so given.

(¢) The construction of legacies.

(d) Restrictions upon the total amount a testator
could so bequeath.

(e) How a legacy might fail.

(a) How u le could be given.
GaTus Tells us that ongmally a legacy was only
valid if given in one of four ways, either—
(i.) Per vindicationem, or
(ii.) Per damnationem, ox
(iil.) Senends modo, or
(iv.) Per pmeceptionem.

i) A legat per vindicali was _created by
the use of the s words ‘ do lego’ (“ I give and bequeath ’)
or either of them,! the full form being, if, e.g., the
legatee is Titius and the legacy is of a slave: Titio
hominem Stichum do lego. This form of legacy oper-
ated as a direct gift to the legatee, 7.e. did not involve
‘the heir ha.ndmg it over to the legatee, and therefore,
immediately the will came into operation by the

1 Or, according to the better opinion, sumito, capito, or sibr habeto.
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heir’s entry, the legatee as owner could bring a real
action (vindicatio) for the legacy, whether in the
hands of the heir or of some third person. By this
method, however, a testator could only bequeath

; things which belonged to him ez jure Quaritium, both

when he made the will and at the moment of his
death ; the only exception being in favour of res
fungibiles, in the case of which ownership at death
was enough. Where the same thing was given in this
way to two or more persons, whether conjunctim® or
disjunctim,? each takes a share, and if any fail to take?
his share accrues to the other legatees. According to
the Sabinians the legacy vested in the legatee as soon
as the heir entered, but he could refuse it; but the
Proculians held it did not vest till the legatec assented.
In the end the Sabinian view prevailed. If the
legacy had been conditional, the Sabinians held that
the ownership was in the heir meanwhile; the Pro-
culians maintained it was a res nullius, but the former
view seems to have gained acceptance.

L ¥(iL) A legatum per damnationem was where the

words used were ‘ damnas esto’, e.g. Ttio heres meus
Stichum dare damnas esto, and, as the expression
suggests, this implied not a direct gift * of the thing
to the legatee, but a personal obligation which was
cast upon the heir to do something for the legatee’s
benefit. The legatee, accordingly, had an action, not
to claim the thing, but against the heir, to make him
carry out the duty which the testator had imposed.
To discharge his obligation the heir had, if the thing
were a res mancipt, to transfer it to the legatee by

1 B.g. Titio et Seio hominem Stichum do lego.

2 Titio hominem Stichum do lego. Seio eundem hominem do lego.
3 B.g. by death before the legacy 15 due.

4 As in the legatum per vindicationem,
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mancipatio or in jure cessio, if a res mec mancipi, by
traditio, though, of course, if the res were res mancipt
and the heir merely made traditio, the legatee ulti-
mately acquired dominium by means of wusucapio
in the usual manner. The peculiar advantage of this
form of bequest was that the testator could give by
it not merely his own property, but (¢) what belonged
to the heir or a third person (res aliena); in which
latter case the heir was bound to buy and convey
it to the legatee; (b) what would only come into
existence at some future time, e.g. future crops, or a
child to be born of some slave woman ; or (c) the
testator might not merely direct the heir to hand over
something to the legatee but to do some act for him,
e.g. build him a house. If the same thing were given
per damnationem to two or more persons conjunctim,
each was entitled to a share, but if the gift to one
failed there was no accruer to the others; the share
lapsed, and, before the lex Papia,! continued to be
the heir’s property. If the same thing were given
disjunctim the whole legacy belonged to each legatee,
so that the heir was bound to give the thing to one
and its value to the other or to each of the others.
(ili.) A legatum sinend: modo was a modification
of the last form, the words being damnas esto sinere,?
e.g. Heres meus dammas esto sinere Lucium Titium
hominem Stichum sumere sibique habere; and here,
also, the remedy of the legatee was a personal action
against the heir, the claim being for ¢ whatever the
heir ought to give or do under the will’ (quidquid
heredem ex testamento dare facere oportet). Gaius tells

1 P. 253,
2 ILe. to ‘ permit’ the logatee to take instead of obliging tho heir
to grve.
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us that a legacy of this sort was better than one given
per vindicationem, but not so good as one per dam-
nationem ; for by this method a testator could give
not only his own property but his heir’s (which was
impossible per vindicationem), but could not (as he
might per damnationem) bequeath a res aliena. Since
the heir was not bound dare, but only sinere, some
jurists thought that the heir could not be compelled
to make a formal transfer to the legatee (e.g. by man-
ctpatio), but that it was enough if he allowed the
legatee to take it. If a legacy were given sinends
modo to two or more persons disjunctim, some jurists
thought that the whole belonged to each legatee, as
in a legatum per d ti but others considered
that once one legatee had been allowed to take the
thing the obligation of the heir was at an end; the
heir, it was argued, was only bound to ‘permit’,
therefore, if after one legatee has obtained the legacy
some other makes a claim, the heir can answer that
he neither has the thing, so as to be able to ‘let ’ the
claimant  take it’, nor is it by reason of anything
like fraud on the heir’s part that the claimant cannot
get what was left him.

(iv.) A legatum per praecepti was created by
the word pmecz]nto, e.g. Lucius Tittus hominem
Stichum praccipito. Since praecipito means literally
‘let him take before’, the Sabinians held that a
legacy could only be given in this way to one of two
or more co-heirs, who was to take some specific item
of the hereditas before dividing the estate up. The
Sabinians, therefore, considered that a legacy given
per praeceptionem to any person but a co-heir was in-
valid, and not even cured by the S.C. Neronianum ;1

1 Infra, but Juhan held otherwise (G. 1i. 218).
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further, that a co-heir to whom such a legacy was
given could only obtain it by the heir’s action, judi-
cium familiae erciscundae ; and that, since nothing
save what belonged to the hereditas could be sued for
by this action, a testator could not bequeath per
praeceptionem anything save his own property, the
only exception being where the thing bequeathed had
originally been the testator’s, but had been mort-
gaged to a creditor by a mancipatio fiduciae causa.
The Sabinians held that in such a case a legatum per
praeceptionem gave the legatee a right to require the
other heirs to pay the creditor, who would then
mancipate the property to the legatce. The Pro-
culians, on the other hand, held that prae was super-
fluous, and that, therefore, a legacy given in this way
was, in effect, a legacy per vindicationem, and so
possible even to a third person, whose remedy would
be a real action for its recovery (vindicatio), and,
according to Gaius, the Proculian view was confirmed
by Hadrian! 1t differed from a legacy per vindi-
cationem in that it need not be quiritary property,
and might have been acquired after the making of
the will. According to both schools, a legacy per
praeceptionem to two or more persons, whether
conjunctim or disjunctim, entitled each to an equal
share, as in the case of a legacy per vindicationem.
Even in the time of Gaius these formulae had lost
much of their former importance by virtue of the
S8.C. Neronianum, A.D. 64, the exact meaning of which
is doubtful, but which seems to have enacted that if
a legacy were in danger of failing because the testator
had used inappropriate words,? it should be treated

1 Gaius, however, is doubtful about this (G. u. 221).
2 Cf. G. il. 218.
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as if given optimo jure, i.e. per damnationem. If,
therefore, to take an example, a testator gave a res
aliena per vindicationem, the S.C. saved the legacy,
because it was regarded as given per damnationem :
another instance (given by Julian) is of a legacy
given per praeceptionem to a stranger. On the other
hand, if the legacy was in danger of failing because
of some personal defect in the legatee (e.g. he was a
Latinus Junianus or a peregrinus), the S.0. had no
application,! and it would seem that even after the
S.C. the Latin language was necessary. Constantius,
however, enacted (A.n. 339) that any words should
thenceforth suffice, whether Latin or Greek, and
Justinian placed all legacies, however given, on the
same footmg and enacted that all advantages en-
1 joyed by fidei issa should be t forth enjoyed
‘ by Tegacies.® If the property belonged to the testator
the Iegatee could sue for it by a real action, whether
it was in the hands of the heir or of a third person ;
and whether the legacy belonged to the testator or
not, the legatee had his personal action against the
heir ; the rights of the legatee being further secured
by an implied mortgage (tacita hypotheca) over all
the property which the heir himself received from the
inheritance.

(b) What could be given as a legacy.

Speaking generally, any res which was not_extra
gommercium,* whether corporalis (as a slave) or incor-
poralw {as a release from debt), could be given as a
legacy, but the followmg cases require special notice :

1t (‘ n. "18

2 Ut ommibus legatis una sit natura (J. ii. 20 2).

3 And vice versa.

4 If the testator gave such a legacy, e.g. the Campus Martius or a
temple, it was invalid (nullius momentr) (J. 1. 20. 4).



1 JUS QUOD AD RES PERTINET 241

(i.) A legacy might be of a portion of the kereditas
itself, e.g. one-eighth of all the rights and obligations
of the testator. A legacy of this sort was called
legatum partitionis, because the legatee shares (partitur)
with the heres, and the legatee himself was known as
legatarius partiarius. According to the theory of
the jus civile it was impossible to carry out the in-
tention of the testator literally, because the only!
legal manner by which a share of the kereditas could
be given to a person was by making him heir. The
result which the testator wished therefore could not,
at law, be effected, and what was done was (in effect)
as follows : A calculation was made and, in the case
supposed, it would be ascertained what constituted
an eighth part of the testator’s corporeal property
(land, slaves, furniture, etc.), and what an eighth of
his incorporeal rights (e.g. to have debts or damages
paid to him), and what an eighth of his liabilities (e.g.
for debts or damages). Then the heir transferred
(by mancipatio or traditio) the eighth part of the
land, etc., to the legatarius partiarius, and covenants
were entered into between the heir and legatee
(stipulationes partis et pro parte) ; the heir engaged
to make over to the legatee one-eighth part of debts
and damages due to the testator, the legatee to
indemnify the heir against the same proportion of
the liabilities.

(ii.) Originally, as above stated, a testator could
impose upon his heir (per damnationem)* the obliga-
tion to transfer to a legatee the property of a third
person (res aliena), or, if the heir could not buy it, to
pay the legatee its value, but by Justinian’s time this

1 Under Justinian, of course, a legacy of a res aliena could be given in
any form (vide supra).

R
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had been modified, for a rescript of Antoninus Pius
provided that the legacy of a res aliena had no effect
unless the testator knew that the thing was not his
own property,! and the burden of proof was upon
the legatee.

(iii.) If the legacy were of some property mortgaged
to a third person at the date of the will, the heir had
to redeem the mortgage for the benefit of the legatee,
but after a rescript of Severus and Antoninus, only if
the testator was aware of the mortgage.?

(iv.) A gives a legacy (e.g. of land) to B, and
afterwards sells or mortgages it. The effect was
disputed in the time of Gaius: some jurists thought
that though the legacy was still due the legatee
could be defeated by the exceptio doli® Celsus,
however, considered the legacy ought to be paid if
the testator when he sold or mortgaged did not intend
to revoke the legacy, and this opinion was confirmed
by a rescript of Severus and Caracalla.*

(v.) A gives a res aliena belonging to C as a legacy
to B. By the time when the legacy becomes due B
has already obtained the res. If B bought the thing
he can claim the value from the heir, but he cannot
if he obtained it gratuitously (causa lucrativa), e.g.
by a gift inter vivos from C or under C’s will : nam
traditum est duas lucrativas causas in eundem hominem
et in candem rem concurrere mon posse® In like
manner, if A leaves (’s farm to B, and B befors the
legacy is due acquires a usufruct in the farm by
way of gift, and buys the dominium, he can sue
the heir for the farm (i.e. both the usufruct and the

1J.ii. 20. 4.

2 J.ii. 20. 5. “ Antoninus’ is probably a mustake. Caracalla must
be meant.

3 G. i 198. 4 J. i, 20, 12. 5 J.ii 20.6.
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domangum), but will only recover what he gave for
the dominium.

(vi.) A legacy. of what already belongs to the
legatee is invalid (inutile), and remains so though he
parts with it before the legacy becomes due, for, by
the regula Catoniona, a legacy which was invalid
when the will was made cannot be cured by after
events (quod, si testamenti facti tempore decessisset
testator, tnutile foret, id legatum quandocumque de-
cesserit non valere).

(vii.) A gives B a legacy of A’s own property,
thinking, by mistake, either that it is a res aliena or
that it belongs to B. The legacy is good.

(viii.) If the legacy is a release from a debt (legatum
liberationis) the heir cannot recover the money from
the debtor, who, if he wishes, can compel the heir to
release him formally, e.g. by acceptilatio.

(ix.) Conversely, A, who owes B fifty auret, gives B
the money by his will. The legacy (legatum debitr)
is invalid, for B gets no benefit by the legacy ; he
can sue the heir as a creditor of the estate. But if A
owing the money conditionally gives it absolutely, or
before it is due, the legacy is good.

(x.) A gives his wife B her dos as a legacy (legatum
dotis).* Tf A has actually received the dos the legacy
is good, because B has a better remedy for its recovery
as a legacy than she would by an action founded on
the dos. If he has never received it, then if the dos
is bequeathed in general terms the legacy is void for
uncertainty, but if A said, ‘ I give my wife fifty aure:
which she brought me as dos’. or ‘the house I live

17 i 20. 14,
2 Dotem praelegare—prae, because the wife obtains the dos so given
carlier than by the ordmary action.



244 ROMAN PRIVATE LAW PART

in, which is mentioned in our marriage settlement’,
the legacy is good, although no dos or marriage
settlement had in fact been given or executed.

(xi.) If the legacy is of a debt due to the testator
(legatum mominis) the heir must sue for the benefit
of the legatee, unless the legacy has become void
because the testator received payment in his lifetime.!

(xii.) Legatum generis was where the testator
gave a res mon fumgibilis without specifying it in
definite terms, e.g. I give Titius a slave. If the
estate comprised such an object the legacy was valid
and Titius had the choice, but he could not choose
the best.

(xill.) Legatum optionis is akin to the legatum
gemeris, but the legatee is expressly given the right
to make a choice (e.g. ‘I give Titius any one of my
slaves he may choose °), and he may choose the best
of the genus. Formerly, if Titius died before making
the choice the legacy failed, but Justinian extended
the right to his heir. Also, before Justinian, if there
were several legatees to whom a legatum optionis

_ was given, or several heirs of one legatee and they
were unable to agree, the legacy was void. Justinian
provided ne pereat legatum . . . fortunam esse hujus
optionts judicem, i.e. they drew lots.

(¢), The construction of leqaces.

,, (i) Alegacy could only be given to a person with
\{ whom the testator had testamentifactio,? and in the
time of Gaius® could not be made in favour of an
incerta personat e.g. ‘ whoever shall come to my
funeral’; among incertae personae were reckoned

17,11 20. 21, 2 P. 259.

3 For Justiman’s changes sce 1. 20. 27.

4 But a gift to one of an ascertained class was good, e.g * to any one
of my cognati now alive who shall marry my daughter’.
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postums alient, v.e. all postums except persons who on
birth become sui heredes of the testator, e.g. a grand-
child begotten to a son who has been emancipated
would be a postumus alienus in this sense.!

(i) A gives a legacy to B, who is under the
potestas of C, A’s heir, e.g. is his slave. The Sabinians
considered this a valid legacy if given conditionally
upon the slave being free when the legacy was due,
invalid if unconditional. The Proculians considered
it bad in either case, because of the regula Catontana
(vide supra). In Justinian’s time the Sabinian view
was the accepted one,? on the ground that the regula
Catoniana did not apply to conditional legacies.

(ili.) Conversely, if A appomts B’s slave C heir and
gives B a legacy, then if C remains in B's power and
enters upon the hereditas on his behalf, the legacy
fails, because B cannot owe a legacy to himself. But
if C is emancipated or sold to another master in A’s
lifetime, B’s legacy is valid.

(iv.) A mere mistake by the testator as te the
legatee’s nomen, or p has no
effect it it is clear whom he meant.

(v.) Falsa demonstratio mon_mocet; e.g. ‘I give as
a lega('y to my slave Stichus, whom I bought of Seius ".
This is a good legacy, though the demonstratio or
description is inaccurate, because the testator, in
fact, bought the slave from Titius. Another example
is given above in connection with the legatum dotis.

(vi.) Falsa causa non mnocet; e.g. ‘I give a legacy
to Titius because he managed my business in my
absence’. Titius never did so, but takes the legacy
in spite of the testator’s mistake as to the reason
(causa) for it, unless the reason amounts to an actual

1 G. ii. 241. 2 J. . 20. 32,
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condition ; e.g. ‘I give my slave to Titius ¢f he shall
have managed my affairs’.

(vii.) Galus says that a legacy given ‘when my
heir shall die’, or ‘on the day before my heir shall
die’, or poenae nomine (e.g. ‘if my heir gives his
daughter in marriage to Balbus, then let him give
1000 auret to Seius’), was in each case invalid.
Justinian made all these kinds of legacy possible, but
in the case of a legatum poenae nomine only if there
were nothing impossible, illegal, or immoral about it.!

(viii.) If the thing which is given as a legacy is
lost or destroyed the loss falls upon the legatee, unless
it was occasioned by the fault of the heir, so if A
gives D’s slave as a legacy to B, and D manumits the
slave before the legacy is due, the legacy fails, unless
D was persuaded to manumit the slave by A’s heir,
when, of course, the heir must compensate B. If A
makes C his heir and gives C’s slave to B as a legacy,
and C manumits the slave, he must compensate B.

(ix.) A gives as a legacy to B ‘ a female slave with
her offspring’; if the former die, B still takes the off-
spring. 8o, too, if the legacy is of “ a principal slave
and his assistants’ (vicarit) and the principal slave dies.

(x.) A bequeaths to B, A’s slave Stichus ‘ with his
peculium ’ ;_the legacy of the peculium fails with the
legacy of the slave, e.g. if the slave die before the
testator, for the peculium is merely accessory to
the slave, and the rule is that the accessory follows
the principal. T

(xi.) Land is given as a legacy ‘ with its acces-
sories’, e.g. farm implements. If the land is sold and
the testator intended thereby to revoke the legacy, B
does not take the accessories.

1 J.ii. 20. 35-36.
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(xii.) If the legacy is of a flock which afterwards
is reduced to a single sheep, e.g. by death, the legatee
can claim it, although, of course, it is no longer a
flock.

(xiil.) Any additions to a flock or a building aiter
the date of the will belong to the legatee.

(xiv.) If a slave 1s given his freedom by will,
this does not of itself carry with it a legacy of his
peculium, although had the slave been manumitted
by his master in his lifetime he would have taken
his peculium unless the master expressly deprived
him of it. But on manumission by will the slave
may take his peculium if it appears, either expressly
or by implication, that the master so intended. If
the slave is given his peculium as a legacy, together
with his freedom, he takes not only the peculium as
it stood at the testator’s death but all additions to it
between the death and the heir’s entry.

(xv.) If the peculium is given as a legacy to C, a
third person, C takes it as it stood at the death of the
testator, but with regard to additions made between
the death and the heir’s entry C only gets acquisitions
made by means of something forming part of the
peculium (ex rebus peculiaribus).!

(xvi.) The law with regard to a legacy of the same
thing being made to two or more persons has been
stated already as it stood in the time of Gaius. Jus-
tinian states the law in his time as follows: ‘If the
same thing be given as a legacy to two persons either
conjunctim or disjunctim, and both take the legacy,
it is divided between them. If the legacy to either
fails the whole goes to the co-legatee.”*

(xvii.) Dies cedii—dies venit. The former is the

T Tiiz0.. *J.10.20.8.
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‘term applied to the time when the legatee’s right to
the legacy comes into existence, the latter (dies
‘venit) when the right can be first enforced by action.
Originally dies cedit, on the death of the testator, if
the legacy were unconditional ; and though the lex
Papia Poppaea made the date the opening of the will,
Justinian restored the old date. If the legacy were
conditional, dies cedst when the condition was fulfilled.
Dries venit when the heir made aditio as a general rule,
but the date might be later, e.g. if the testator so
declared, or if there were a condition to the legacy
which was still unfulfilled.

(d)_Restrictions on the amount of legacies.

The generosity of a Roman testator in the matter
of legacies* might easily prejudice the legatees rather
than the heir, because if a testator left so many
legacies as to render the estate (or rather the residue)
worthless, the heir might refuse to enter, and in such
case the legacies fell to the ground ; while the heir,
if, e.g., a suus heres, might be entitled to the property
as on an intestacy, taking it, of course, free from
legacies. To prevent an intestacy, which for some
obscure reason was regarded by the Romans as a
serious misfortune,® three several enactments were
passed, of which the last only succeeded in its object.
The first law, the lez Furia,® enacted that no legatee
(save near relatives) could claim more than 1000 asses
as a legacy, the second, the lex Voconia (169 B.C.),
that no legatee should take more as a legacy than the

1 Which was apparently subject to no restriction by the early law,
since the XII Tables provided uti legassit super pecunia tutelave suae rei
ita jus esto.

3 The reason for this ‘ horror of intestacy ’ has been variously ex-
plammed. See Buckland, p 361.

3 Of uncertain date, but before Cicero.
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heir got out of the estate. But, obviously, a testator
could satisfy the provisions of either law, and yet,
by leaving a sufficient number of legacies, render the
estate in the hands of the heir practically worthless.
Finally the difficulty was solved by the lex Falcidua,
40 B.C., which required that the total amount given in"
legacws should never exceed such a sum as would
allow the heir to keep at least a fourth part of the,
hereditas. In other words, whatever the amount
given in legacies, the heir must get at least his fourth
(quarta  Falcidia), and, if necessary, the legacies
diminish. If there are two or more heirs, each gets
a fourth of his share of the hereditas, whatever it may
be, and the calculation is made for each heir separately
(in singulis heredibus ratio legis Falcidiae ponenda est *
—the principle of the Falcidian Law is to be applied in
the case of each heir separately); e.g. A institutes B
heir to half of his estate, C to the other half. A
imposes no legacies on B, but so many on C as to
exhaust or nearly exhaust his share. As to B, the
lex Falcidia is unnecessary ; it applies, however, to
C, who will get one-fourth of his half, and the legatees
will only be entitled to payment of their legacies out
of the remaining three-fourths of the half-share, the
legacies abating proportionately.

In order to ascertain the value of the hereditas,
an estimate was made of it as at the testator’s death.
From the gross value of the estate, deductions were
made in respect of—(i.) the expenses of winding
up the estate; (ii.) the debts of the testator; (iii.)
the value of slaves who had been freed; (iv.) the
funeral expenses. What was left was the net’
hereditas, and of this the heir must get at least one-

1221
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fourth, the remaining three-fourths being divided up
among the legatees, if the testator had given them
as much. If he had given less, of course there was
no need for the lex Falcidia, for the heir obtained
more than one-fourth under the will. When the
legacies had to be reduced the reduction was pro-
portionate; e.g. the estate is worth 400 qures net. A
is heir, and B, C, D, and E each has a legacy of 100
aurei, thus exhausting the estate. The lex Falcidia
automatically reduces each legacy to 75 aurer, making
300 aurer in all, and A, accordingly, gets 100 aurei,
being his quarta Falcidiwa of the hereditas.

Since the value is fixed at the testator’s death, it
is the heir who benefits or loses by the estate subse-
quently increasing or diminishing in value; eg. X
makes A heir and gives 100 aures to B as a legacy.
The net value of the estate at X’s death is 100 aurer,
and B’s legacy is cut down to 75 aurei. If, however,
the estate is worth 500 aurei when A enters (e.g. by
the birth of slaves and cattle), A benefits, B’s legacy
remaining at 75 aurei. Conversely, A is heir, B is
legatee of 75 aurei, and the net estate at death is
ascertained at 100 aurer. B will be entitled to his
75 auret, although before A enters the value of the
estate falls to 75 aures or less (e.g. by the death of a
slave). But, of course, B will not get his legacy at
all unless A enters, and B will probably, therefore,
come to some arrangement with A, so as to make it
worth his while to do so.

The lex Falcidia never applied to the will of a
soldier,' and Justinian enacted that it should have
no_application where the testator himself expressly

1 For the privilego of soldiers generally in the matter of wills, vide
infra.
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so prov1ded Further, in Justinian’s time, the benefit

of'the e lex Was lost to the heir when he renounced the

right or was deprived of it for neglecting to make an '
1nventory according ‘to Justinian’s provisions, or for

attemptmg to defraud the legatees, or where he

accepted only under compulsion. Finally certain

kinds of legacies were, exceptionally, unaffected by

the lex Falcidia, e.g. gifts to charities.

(e) How a legacy might fail.

(i.) By the will which bequeathed it being void
or failing to take effect, e.g. the heres refusing to enter.

(ii.) By express revocation (ademptio). In the
time when the old formulae were necessary to give a
legacy, such legacy had to be revoked in an equally
formal manner, i.c. contrariis verbis (e.g. non do lego).
But,_long before Justinian the revocation could he
informal ; e.g. by the disposition being erased from
the will, or by any declaration (by will or codicil)
that the legacy was not to take effect.

(iii.) By implied ademption; e.g.—(a) alienation
of the thing, unless the legatee could prove that
the testator did not by alienation intend to revoke
the legacy ; (b) great enmity subsequently arising
between the testator and legatee.

(iv.) By the destruction of the subject-matter of
the legacy.

(v.) If the legatee lost the right to take; e.g. died
before dies cessit.

(vi.) Translatio; i.e. if the testator, by will or
codicil, transferred the legacy from one person to
another; e.g. hominem Stichum quem Titio legavi,
Seio do lego.t

(vii.) By reason of the lex Falcidia.

1J. i 21 1.
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(viii.) Acquisition of the thing ex lucrativa causa
(supra). 1 At Feunt ‘!

(ix.) In the case of a legacy to a debtor of the
exact amount of his debt.

(x.) By the refusal of the legatee to accept.

5. Fideicommissa.

The many formalities with regard to the institution
of heirs and the bequest of legacies, coupled with the
fact that many persons, e.g. peregrini, were incapable
of being instituted heirs, or of being given a legacy,
led, in the late Republic, to testators leaving directions
to their heirs in favour of given individuals, which,
though not binding at law, they hoped their heirs
would, in honour, feel bound to carry out. The
beginning of fideicommissa, therefore, was very like
the early practice with regard to trusts in English
law, and, as in the case of trusts, a time came when
trusts were made binding legally as well as morally.
Justinian * tells us that the Emperor Augustus ordered
the consuls,incertain cases, to interpose their authority
in order to enforce fideicommissa, and that since this
measure proved popular, a regular jurisdiction soon
came to be established over these hitherto informal
bequests, and a special praetor was appointed to deal
with them, who was called the praetor fideicommas-
sartus. For brevity, the fideicommissum will here
be called ‘the trust’, the person upon whom it was
imposed (fiduciarius) ‘the trustee’, and the person
in whose favour it was imposed (fidercommassarius)
¢ the beneficiary ’.

.The following were the chief points of original
difference between legacies and trusts :

(i) A legacy must be given in a formal manner ;

17,423, 1.
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any informal declaration of intention, even a nod,
might be enough to constitute a trust.

(il.) A legacy could not exist apart from a will ;
a trust could be imposed by will, but might be placed
upon a man’s intestate heir.

(iii.) A legacy could be claimed by an ordinary
action ; whereas even when trusts gained recognition,
the action was an administrative one only, given by
the praetor fideicommaissarius in the exercise of his
extraordinaria cognitio.

(iv.) Anyone might be the beneficiary under a
trust ; while a legatee might be disqualified as not
having testamenti factio, or under the lex Voconia,!
or the leges Julia et Papia Poppaea.®

(v.) Since the lex Falcidia applied only to legacies,
a testator (once trusts were enforced) could, by a
series of such trusts, instead of legacies, once more
make his estate practically worthless in the hands
of his heir.

In the course of time, however, while the strict
rules of legacies became, as has been shown, relaxed
in favour of the principle of giving effect to the in-
tention of the testator,® the rules relating to trusts
lost much of their elasticity. Peregrines were early
forbidden to take under trusts. The S.C. Pegasianum
(A.D. 70) not only extended the principle of the lex
Falcidia to trusts, but enacted that coelibes and orbs
who were disqualified from taking legacies by the
leges Julia et Papia Poppaea should be incapable of
taking by way of trust, and under Hadrian incertae
personae who could not take legacies were declared
also incapable of benefiting by trusts. Finally, under
Justinian’s legislation, trusts and legacies were placed
1 Pp.248and 261. 2 P.262. ® Eg. by the 8.C. Neromanum.
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upon the same footing, and were given the same
remedies, even the informality in the manner of
bequest disappearing, for a trust to be legally enforce-
able had to be duly witnessed.! If, however, the
bequest had been by a mere declaration * (i.e. not
duly witnessed), the rule was the same as that above
stated with regard to codicils ; the beneficiary might
require the person upon whom he alleged the trust to
have been imposed to deny on oath the existence of
the trust. If he refused the oath, he would have to
carry out the trust.

A trust might be either of one or more res singulae,
or of the whole kereditas or part of it.

A trust of res singulae.—A man might request
hisheir (under his will or on an intestacy) or a legatee
to give or do something for the use of the beneficiary,
but no one could be so obliged to give more than he
himself received ; and where the trustee was the heir,
he was entitled, after the S.C. Pegasianum, to keep,
whatever the amount of legacies and trusts imposed
upon him, at least a quarter of the hereditas, or (if
one of several co-heirs) a quarter of his share of it.
If the trust took the form of a direction to liberate
a slave, if the slave were the slave of a third person,
fhe frustee would be bound to buy and manumit

him. 1 the master refused to sell, as he might if
he himself had received no benefit from the person
creating the trust, the gift of liberty was not extin-
guished but suspended,® because it might become
possible in the future for the slave to be bought and
freed. Even where the slave was the slave of the

1 By five witnesses, as in the case of codicils.
2 Fudeicommssum orale.
3 Otherwise 1n the time of Gaius (G. 1i. 265).
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person creating the trust, the slave did not become
his libertus, but the libertus of the trustee who freed
him, who thereupon became his patron. This was
one of the few points of difference in Justinian’s time
between the operation of a legacy and a trust ; for a
slave directly freed by will became orcinus, i.e. the
freedman of a deceased person, the testator, not of
the heir.

A trust_of the hereditas.— Fideicommissum here-
ditats.

This sort of trust arose when a man directed his
heir (whether testamentary or intestate) to hold the
hereditas in trust (i.e. by way of fideicommissum) for
some third person, so that really this third person
(the beneficiary) was to succeed to the whole heredi-
tas, the heir being merely a figure. The device was
specially useful, and perhaps was first resorted to,
where the beneficiary could not be the jus civile heir,
e.g. was a peregrinus. At first, however, even when
the legal validity of trusts came to be recognised,
the transaction could not be exactly and literally
carried out, since the heir, though made trustee and
though willing to execute the trust, could not divest
himself of his heirship. The maxim semel heres
semper heres prevented anyone but the heir himself
suing the debtors of the estate and so realising it,
and he was also the only person whom the creditors
of the estate could sue. Accordingly a plan was |
adopted under which the beneficiary (B) was put
emptoris loco, t.e. in the position of a purchaser of
the estate. The heir (H), by a fictitious mancipatio
(t.e. for a single coin), sold the hereditas to the
beneficiary, and, since mancipatio was inoperative to
convey obligations, the sale merely vested in B the
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res corporales of the hereditas. H and B, therefore,
entered into mutual covenants (stipulationes quast

tae et ditae hereditatis), H to hand over to
B the assets of the estate as and when he received
them, and that, if necessary, B might sue the debtors
of the estate in H’s name ; B that he would reimburse
H against claims made by creditors of the deceased.
If the heir were asked to hand over part of the heredi-
tas only, the transaction was like the proceedings
where part of the estate was given as a legacy (par-
titionts) ; the sale (mancipation) would be limited, e.g.
to half the hereditas, and the stipulations entered
into would be partis et pro parte. Obviously the
above plan might prove much to H’s disadvantage.
Suppose H is asked to transfer to B the whole kereds-
tas, and that, e.g., the corporeal items (land, etc.)
of the estate are worth 50 aures, the debts due to it
100 aurei, and the debts owed by it 90 aurei. H
transfers the land and other corporeal property to B,
and gets in and pays to him the debts due. B thus
receives 150 aurer, and may lose them at once and
the rest of his property in rash speculation. When,
therefore, the creditors of the estate compel H to pay
them he will be 90 aurei out of pocket, together with
the money he spends in trying to enforce B's covenant
of indemnity.

To avoid this possibility, and to abolish the clumsy
process above described, the_8.C. Trebellianum_was
passed (circa A.D. 57), and this S.C. (as modified by
the S.C. Pegasianum, A.p. 70) governed the proceed-
ings in the time of Gaius, when B was sometimes
heredss loco (viz. when the S.C. Trebellianum applied),
‘sometimes legatarii loco (viz. when the S.C. Pegasia-
num was invoked). The S.C. Trebellianum provided
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that, as soon as H assented to the hereditas_vesting
in B, all actions which might have been brought by
or against H should be allowed to and against B, and
thenceforth the praetor, acting on the S.C., permitted
B to sue and be sued? as if he were heir ; hence he is
termed by Gaius heredis loco. B, it is true, was only
heir in equity, but he had all the practical advantages
of heirship; and although the S.C. did not repeal
the letter of the maxim semel heres semper heres, it
destroyed its reality, for if A were sued by the creditors
after the transfer, he could defeat them by pleading
the exceptio restitutae hereditatis, or, as it was some-
times called, the exceptio S.C. Trebelliani.

Since, however, a trust depended as much as a '
legacy on the heir making aditio, it is obvious that, |
where H was asked to transfer the whole or the
greater part of the kereditas, he might well refuse, as
himself receiving no benefit, and the trust accordingly
might wholly fail. To remedy this the S.C. Pega-
stanum was passed, which allowed the heir (as under
the lex Falcidia with regard to legacies) to retain a
fourth part of the hereditas, and the principle was
extended also to cases where the heir was only one of
several, where, of course, he retained one-fourth, not
of the whole hereditas, but of the share to which he
had been instituted. The S8.C. further provided that
if H declined to make aditio (e.g. because he thought
the hereditas was damnosa), B, the beneficiary, might
obtain an order from the praetor to compel him,
and in such case H neither gained nor lost; the
transfer was deemed to be governed by the S. C Tre-
bellianum, B could sue and be sued, heredis loco, H
could plead the exceptio 1 hereditatis when sued.

1 By an actio utilis.

s
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The S.C. Pegasianum did not repeal the earlier
statute, but modified it, and it was only when less
than a quarter of the estate was left to H that the
S.C. Trebellianum had no application, and in this
case the relations between H, B, and the debtors and
creditors of the estate were as under the old system?*
before the S.C. Trebellianum. The statement made
by Gaius, therefore, that B, formerly emptoris loco,
was in his time aliquando heredis loco, aliquando
legatarit, becomes intelligible. B was heredis loco
when the S.C. Trebellianum gave actions to and
ggainsb him, and protected H by the exceptio resti-
tutae hereditatis, viz.—(i.) when H was not requested
to transfer more than three-quarters of the hereditas ;
(ii.) when H refused to enter and the praetor com-
pelled him. B was legatarii loco when less than a
quarter of the hereditas was left to H. Then if H
entered and relied upon the S.C. Pegasianum to
secure his fourth, there was a mock sale of the part
| transferred to B, and stipulations partis et pro parte,
as in the case of legatum partitionis ; if H did not rely
upon 8.C. Pegasianum, there was a sale of the whole
estate, and stipulations quast emptae et venditac heredi-
tatis. It will be noticed that, though B is spoken of as
legatarit loco in both cases, the expression is more appli-
cable to the first case, viz. where H relied on the S.C. for
his fourth ; B’s position being then exactly legatarii loco,
viz., a legatee to whom a share of the kereditas had been
bequeathed. In the second case (where the stipula-
tions were quasi emptae et venditae hereditatis) B’s posi-
tion, though more like that of a legatee than that of an
heir, might equally well be described as’emptoris loco
as under the system prior to the S.C. Trebellianum.

1 Viz., a fictitious sale with stipulatons.
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One more point in relation to the S.CC. must be
noticed before passing to Justinian’s changes. H
might be asked to hand the hereditas to B after
reserving in his own favour, not a definite part of
the hereditas, but some specific thing or things, e.g.
land or slaves. In this case, however valuable the
specific gifts might be, and even though they amounted
to the greater part of the estate, all the actions passed
to and against B when H assented to the transfer of
the kereditas, and H escaped liability.t

Justinian embodied the two S.CC. into one, re-
entitled to at least his fourth, if he wished to retain
it, in every case, and the mock sale and stipulations
were to be in every case unnecessary. The actions
were to pass to and against the beneficiary in pro-
portion to the share of the estate transferred to him,
who was thus always made heredis loco so far as his
share was concerned, and the heir remained heir in
proportion to the part he retained, d.e. to that extent
actions lay for and against him. Finally, as under
the S.C. Pegasianum, the heir refusing to enter could
be compelled to do so, but at the same time he escaped
all liability.

C. Testaments factio.
Testamentu factio has three aspects: (a) Testamenti

Jactio activa denotes the power to make a will, (b)|

passiva. the capacity to receive benefits under one,
while () a third kind of testaments factio is the capacity |
to witness a will.
(@) Testaments factio activg.—Only persons who had
the jus commercis and were under no disability could
170f. J. i1 23. 9. The law in this respect seems to have been un-
changed by Justmian’s legislation.
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make a will, and, in ordinary cases, they had to possess
the right not only at the date of their will, but also
at death. A slave! and a filiusfamilias were in-
capable, being aliens juris, except that a filius could
dispose by will of his peculium castrense while on
military service, and, after Hadrian, at any time, and
of his peculium quasi-castrense, under Justinian ;
for in relation to them he was regarded as an inde-
pendent proprietor. An dmpubes was incapable,
because, although he might be sui juris, his tender
vears disabled him, and the same lack of capacity
attached to a furiosus and to a prodigus who had
been forbidden by the praetor to manage his affairs.
A Latinus Junianus, not having the jus commercit
mortis causa, a Dediticius, having no commercium of
any kind, and a person made intestabilis by the
Senate’s decree (e.g. because condemned ob carmen
famosum), were equally incapable of testamentary
disposition. If a Roman citizen were captured in war,
and so became a slave, he lost capacity, and any will
made during captivity was invalid, even though
afterwards he escaped and returned to Rome. But
if he had already made a will before capture, it re-
mained good, whether the citizen returned or not.
If he returned, it was good by the jus postlimini, i.e.
by the fiction that he had never been captured ; if he
did not return, but died in captivity, by the fictio legis
Cornelige, which assumed that a Roman citizen dying
in captivity had never been taken prisoner at all, but
had died at the moment of capture.

In the time of Gaius a person who was deaf or
dumb was incapable of will-making: the former be-

! But a public slave of the Roman people might dispose by will of
half his peculium.
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cause he could not hear, and the latter because he
could not utter, the nuncupative part of the manci-
patio; but Justinian removed the incapacity, except in *
the case of those who had been deaf and dumb from
birth. A blind man, it would seem, could always
make a will, but in Justinian’s time special formalities
were necessary ; for besides the usual seven witnesses,
a notary, or if one could not be found, an eighth
witness was necessary, and the will had “to be read
aloud. The position of women under perpetua tutela
with regard to will-making has been discussed above.!
() Testaments factio passiva is the right to be
instituted heir by or to be given a legacy under a will,?
and it was necessary that the person in question
should possess it, not only at the date of the will
and the time of the testator’s death, but also at the
date of the entry (aditio). Testamenti factio passiva,
however, was possessed by many persons to whom
the right to make a will was denied, for everyone
who was either a citizen, or subject to the potestus of
one, could take under a will, even though under in-
capacity; e.g. in spite of being a furiosus, impubes, ete.
tThe chief examples of those unable to benefit by
a will, therefore, were peregriny, Latini Juniani?®
* dediticii, persons pronounced inlestabiles, incertae
personae,* and persons disqualified by statute on the
ground of public policy ; e.g. in the time of Justinian
heretics, apostates, and the children of persons con-
victed of treason. By the lex Voconia a woman
could not be instituted heir by a testator whose
1 P, 120.
2 As already pointed out, originally many persons could benefit by
fideicommissa who had not testamenti factio passiva.
3 Unless they acquired civitas within 100 days.
4 As to postumi, vide supra, p. 214.
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fortune, according to the census, amounted to or ex-
ceeded 100,000 asses, but this disqualification became
obsolete early in the Empire, owing to the census
ceasing to be taken. Another example of a statutory
disqualification is afforded by the leges Julia et Papia
Poppaea. The lex Julia took from the coelebs (i.e.
an unmarried person) the capacity to receive benefits
under a will unless the testator were related to him
1 within the sixth degree, or unless the coelebs married
within 100 days from the date when the contents
of the will were known. Under the lex Papia Poppaea,
orbi (childless persons)! were only permitted to take
half the benefits conferred upon them by will, unless
the testator were, as in the case of the lex Julia, a
near relative. But the effect of these two laws differs
from that of ordinary disqualification. The coelebs
and the orbus are not deprived of testaments factio ;
they may be instituted or left legacies (¢.e. the insti-
tution or legacy is not void), but they are incapaci-
tated (in whole or part) from actually receiving the
benefit so conferred, which becomes caducum (lapsed),
and passes—

(@) To children or parents of the testator (if any)
whom he has appointed heirs by his will ; in default
of these—

(b) To heirs or legatees (as the case may be)
having children.

(¢) In default of both classes, to the fiscus.

But if the legacy is joint (to A, B, and C), and one
share lapses, the other legatees having children take
before the heir. Under Caracalla, class (b) lost their

| claim, so that either heirs who were children or
parents of the testator, or the fiscus took. The dis:

1 Ie. persons who, though married, had no children living.
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qualification imposed upon coelibes and orbi by the
above leges caducariae was altogether obsolete in Jus-
finian’s time, having been abolished by Constantine.

As already stated, the right to benefit under a
will belonged not only to citizens, but to those in the
power of a citizen. If the superior were the testator
himself, the person under potestas might acquire for
his own benefit; eg. a filiusfamilias made heir by
his father, or a slave instituted heir with freedom.*
If the superior were someone other than the testator,
the benefit given to the person in potestas accrues
in the ordinary course to the paterfamilias or master ;
e.g. A makes B’s slave C his heir. This is a valid
appointment if B has testamenti factio with A, and
valid even though B is dead, for his hereditas jacens
sustains his personality ; but of course when C enters
upon A’s hereditas at the command of B or B’s heir
it will be as agent for his master, who will thus get
all the benefits accruing from heirship, and also incur
all disadvantages.

(¢) Testamentt factio as meaning the capacity to
witness a will—The capacity to witness a will was
only required at the time of the making of the will,
and in the time of Gaius only those persons could be
witnesses who were capable of taking part in the
mancipation upon which the will was founded. Since
no person could participate in the ceremony who was

not a citizen above the age of piiberty and under no
mcapamty, it follows that persons who were deaf,
dumb, insane, slaves, women, or children under tutela,
were not good witnesses. Further, when Gaius wrote,

1 Implied by the mstitution in Justinian’s time.
2 An exception would bo the appomntment of a servus alienus cum
hiber erit, the condition being fulfilled.
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since in theory the whole business was between the
testator and the familiae emptor, no person in the
potestas of either of those persons, or under the same
potestas, was a valid witness.! But the real heir, the
legatees and their relatives were not excluded from
being witnesses, though Gaius tells us that it is not
desirable that the heir himself, his paterfamilias, and
those subject to his potestas should be witnesses.?
Under Justinian, though the will was no longer made
by means of a fictitious sale, a witness had still to
have jus commercii and be free from incapacity ; and
Justinian tells us that neither women, children under
puberty, slaves, dumb and deaf persons, insane
persons, prodigals, nor persons declared wntestabiles,
were competent witnesses. The famaliae emptor had,
of course, disappeared, but, as under the old law, no
person under the potestas of, or subject to the same
potestas as, the testator, could be a witness ; and the
custom of which Gaius disapproved, viz. that the
heir and his relations were good witnesses, was abro-
gated by Justinian. Under his law, therefore, no
person instituted heir, nor anyone in his potestas, nor
his paterfamilias, nor his brother under the same
potestas, could be a witness. KEven under Justinian,
however, legatees and fideicommissarii ® could witness
the will, though they benefited under it.

D. How a will might be or become invalid.

A will which was invalid ab enitio was called
ingustum or non jure factum ; a will which, valid
when made, was invalidated by some after event, was
known as ruptum, or arritum.

1 Reprob est in ea re d (G- 1i. 105).
2 Manime hoc jure uti debemus (G ii. 108).
3 And, of course, therr relatives.
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Testamentum injustum.—A will might be void and
ineffective from the moment it was made, because—

(@) The testator had not testamenti factio; e.g.
was a Latinus Junianus.

(b) The will was improperly made; e.g. some
of the witnesses were not lawful witnesses, or the
testator failed to institute or disinherit a son in his
potestas.

Testamentum ruptum.—A valid will might become
void, because—

(a) The testator revok_gd it, which he could do by
making a new will valid by jus civile ; but Theodosius
provided that even an invalid second will revoked
the first, whea the persons who would be heirs of the
testator on intestacy were not instituted in the first
but were in the second. The second will, though
validly made, and so revoking the prior will, might,
if the heir under it were only instituted heir to certain
particular things, be construed as imposing a fidei-
commissum upon him, to restore the rest of the
hereditas to the heir named in the earlier will ; though
if the particular things were not equal in value to a
fourth of the hereditas, the heir instituted by the
second will might keep, in addition to the things given
him, such further part of the estate as would make
up the fourth, which the S8.C. Pegasianum secured
him* A will was also revoked after an enactment
of Honorius by the lapse of ten years, but under
Justinian mere lapse of time had no effect unless after
ten years the testator showed his intention to revoke
it, e.g. by oral declaration before three witnesses, or
by a declaration registered in the acta. Mere inten-
tion to revoke was not emough, but it was a good

1 Not the lex Falcidia as stated by Justinian (J. ii. 17. 3).
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revocation if the will were destroyed, e.g. torn up, or
the institution of the heir erased.

(b) A will was also ruptum by the agnation of a
new suus heres, e.g. the birth of a postumus suus, or by
a person becoming a suus heres after the date of the
will in some other way, e.g. by marriage in manum
or by adrogation ; but, in the time of Justinian, a
will was no longer necessarily broken by the birth
of a postumus, because, as above stated, such persons
might be instituted or disinherited by anticipation,
and marriage in manum was obsolete ; but Justinian
tells us that even in his time, if a testator adrogated
a person or took one in adoptio plena, his will was
revoked by the agnation of a suus heres.

(¢) A will became technically rritum when after
the date of the will the testator suffered capitis de-
minutio. But—(i.) if the capitis deminutio was the
result of the testator being taken captive by the
enemy, his will was not dritum; for, as above
stated, it was upheld either by the jus postliminii
or the fictio legis Corneliae ; and—(ii.) if the capitis

tio were mini and nevertheless the testator
was a citizen and sui juris at death (e.g. having been
adrogated had been afterwards emancipated), the
praetor granted bonorum possessio secundum tabulas
to the heir named in the will, which was, however,
sine re? in the time of Gaius?.

(d) Another instance of a will becoming wrritum
(or as it was here specially described, destitutum
or desertum) was where, there being no substitute,
the heir failed to take, e.g. died before the testator,
or lost testamenti factw, or refused.

1 Le. the bonorum possessor could be ejected by the intestate heir.
2 Buckland, p. 288. Cf. G. 1. 147-149.
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(e) Finally, a will might become ruptum by a
successful querela inqfficiost testaments.

Qut 2. T q

If a man died without a will, or left a will which
failed to take effect, his heirs were ascertained by the
provisions made by the law for the succession on
intestacy, the guiding principle of the early law being
that of agnatio, but this was gradually modified by
the reforms of the praetors, by other changes prior to
Justinian, and by Justinian himself, both prior to and
by his Novels. The whole system of intestate succes-
sion was remodelled by Justinian in Novels 118 _and
127. The subject, therefore, falls under the following
heads :

A. Intestate succession under the jus civile.

B. The praetorian reforms.

C. The law prior to and as defined by Justinian’s

early legislation.

D. The Novels.

E. Succession to freedmen and filsz (which re-

quires separate treatment).

A. Jus civile. biison

As already stated, on a man’s death intestatethe"
first class of persons entitled to succeed to his hereditas
were his_sut heredes, i.e. those persons who were in
his potestas at his death, and who by his death be-
came sut juris. There was representation, 4.e. children
of a deceased suus heres took his place, and when
such representation happened the succession was

_per stirpes, i.e. the children took between them the
share their ancestor would have taken. An example
will make this clearer. Balbus dies, leaving a son,
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Maevius, whom he has given in adoption ; another
son, Stichus, whom he has emancipated ; a daughter,
Julia, who has married @ manum ; another son,
Sempronius, who is married and has a son, Marcus ;
and two grandchildren by a deceased son, Gaius.
Maevius, Stichus, and Julia were not in the power
of Balbus at his death, Marcus was, but does not
become sus juris on the death of Balbus; none of
these persons, therefore, can be sui heredes of Balbus.
Sempronius and the two grandchildren were, however,
in the potestas of Balbus at his death and become
sui juris ; Sempronius is, accordingly, heir to half the
estate, and the two grandchildren to the other half,
representing their deceased father, and taking, per
stirpes, his share. Had the representation been per
capita instead of per stirpes, Sempronius and each
of the grandchildren would have been heirs to a third
of the estate.

Failing sui heredes, the hereditas went to the
agnati proximi, i.c. those agnates (other than sui
heredes) who were nearest in degree to the testator at
the time of his death or at the time of the will failing,
e.g. brothers born of the same father as the deceased,!
or an uncle on the father’s side. The rules in the case
of agnates differ from those with regard to sui heredes,
because—

(@) The nearest in degree exclude all other agnates,
i.e. there is no representation, so that if Balbus died
leaving no sui heredes, but Titius a brother and
Maevius the son of another deceased brother, Titius
" 1 Agnate brothers and sisters, t.e. brothers and sisters of the same
father as the deceased, were the nearest in degree, and were specially
known as consanguiner. Both su: keredes and agnates are sometimes de-

scribed as legitims heredes, because called to the heredtas by the law of
the XTI Tables.
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is sole heir, as being nearer in degree, and excludes
Maevius, who is more remote.

(b) In the case above given, Maevius has not even a
contingent right of succession if Titius dies before entry,
or refuses the hereditas, nec in eo jure successio est.

() If there are several agnates of equal degree,
the succession is per capita and not per stirpes; if,
therefore, Balbus dies with no sus heredes and no
brothers or sisters, but leaving Titius, the son of a
deceased brother, and Marcus and Stichus, the sons
of another deceased brother, Titius, Marcus, and
Stichus will each be heirs to a third of the estate.

(d) The effect of the interpretation put by the
older jurists (veteres) on the lex Voconia was to exclude
all women save consanguineae from succession as
agnates ; therefore, an aunt or a niece had no claim.

Failing sui heredes and agnati proximi, the hereditas
lapsed to the gems; but the right of the gens to
succeed had become obsolete in the time of Gaius,
and he does not discuss the topic in detail.?

B. The practorian reforms.

Gaius * summarises the defects® of the civil law of
intestate succession as follows:

(i.) Emancipated children had no claim, nor, as
he might justly have added, had children who had
been given in adoption or had married in manum.

(ii.) Children made citizens along with their
father did not fall under his pofestas unless the
Emperor so decreed,® and were not, therefore, his suz
heredes.

(iii.) Agnates who had suffered capitis deminutio

1 G.iii. 12. 2 G. iii. 17. 3 G. hi. 18-24.
4 Which may account for the dread a Roman had of dying intestate.
5 Cf. G.1. 94.
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were not admitted ; because, although the capms
deminutio were minima only, the agnatic tie was
dissolved.

(iv.) If the agnati proxims failed to take, the more
remote had no claim.

(v.) No female agnates save consanguineae (sisters
by the same father) could succeed, and—

(vi.) Cognates who were not agnates had no claim
at all; so that persons tracing relationship through
females were altogether excluded, and, therefore,
a mother had no right of succession to her children
(and vice versa) unless she had been married in manum,
s0 as to become a quasi-sister by agnation to her own
children.!

All these cases of injustice, Gaius says, the praetor
amended by his edict, not in the sense of making the
excluded persons heirs by jus civile (nam praetor
heredes facere non potest), but by giving them bono-
rum possessio ab intestqto. His principal reforms
were as follows: he established a certain order,
according to which bonorum possessio was granted,
and gave the beneficial enjoyment of the estate to
persons coming within the several classes, whether such
persons were the legal heirs or those whom, being ex-
cluded by the civil law, he (the praetor) alone assisted.
In so far as the grant was to the heirs by the jus
civile it was, obviously, juris civilts adjuvandi gratia,
in the other cases supplends gratia or corrigends gratia.
'The four principal grades or classes were unde libers,
unde legitimi, unde cognati, and unde vir et uzor.

1 A further hardship was that while the natural claim of blood-rela-
tions was so largely d. ded, agnatic relationships could subsist
between the deceased and an absolute stranger, e.g. a person whom he

had adrogated, and who would, therefore, exclude a natural son who had.
been given his freedom
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Bonorum possessio unde liberi.—In this part of bi
edict* the praetor promised bonorum possessio not
only to the sui keredes entitled by jus civile, but—(i.)
to an emancipated filiusfamlias, and (ii.) a child who
had been given in adoption and afterwards emanci-
pated.? An emancipated filiusfamilias had, howeyer,
to make collatio bonorum with the other heirs, i.e.
before sharing the estate with them, he had to bring
into hotchpot (or the common fund) everything he
had acquired since his emancipation except property
acquired in the same way as peculium castrense and
quasi-castrense. The reason is best seen by an example.
A has three sons, B, C, and D. He emancipates B,
and four years later dies. C and D become his sus
heredes, and B is admitted to bonorum possessio with
them by the praetor. But inasmuch as B may have
acquired considerable property in the interval be-
tween his emancipation and his father’s death, while
C and D could acquire nothing save their peculium
castrense and girasi-castrense? B is only permitted to
share on making collatio bonorum, as above described.
If a son were emancipated, and his children born
before the emancipation remained in the potestas of
their paterfamilias, they became sui heredes of the
latter to the exclusion of their own father by jus
civile, but the praetor granted bonorum possessio to
the father of half the estate and of the other half to
his children. Of course, if there were several heirs,
the father and the children each took not one half
of the hereditas, but half of one share of it. An

1 Ba pars educti unde libers vocantur.
2 If a child given in adoption were emancipated after the death of his
natural father, ho lost, before Justinian, all right of succession both to

his natural and adoptive father, save as a cognate to the former.
3 They acquired everything else, of course, for their father.
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emancipated child who afterwards gave himself in
adrogation did not get bonorum possessio to l}ls
natural father unless the person adrogating him
emancipated him in his father’s lifetime. If an
emancipatus died, his children left in the potestas 4_)f
the grandfather were given bonorum possessio in this
class.

"' Unde legitimi.—This species of bonorum possessio
seems to have been solely juris civilis adjuvands
gratia, for it was only open to sut heredes by jus
civile, who had failed to claim unde libers,! and to the
agnatt prowimi, as above defined. The praetor, it is
true, helped agnates who were cut out at jus civile,
but it was not in this degree but the next.

Unde cognatt.—Tailing a claim by persons entitled
under the first two classes, the praetor gave bonorum
possessio unde cognati * to the kindred in blood of
the deceased. This class included all descendants
whether emancipated or given in adopfion or not,
and although the child was still in the potestas of the
adoptive father; agnates who had suffered capitis
deminutio ; more remote agnates excluded by the
agnats proxims ; women who were agnates (though
not consanguineac) and other relatives, although the
tic was only through women, so that a child could
succeed to his mother, and wice versa. All these
persons, of course, could not claim at once. The
rule was that those who were nearest in blood to the
deceased when the bonorum possessio came to this

1 Ie. bad neglected to claim bonorum possessio within a year, and so
became obliged to fall back upon the second chance given them by the
praetor, viz to claim as legitami.

2 But cognates were only admutted to the sixth or, in the case
of children of a second cousin (sobrino sobrinave matr), the seventh
degroe.
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class,! shared equally, and there was no representa-
tion. -
Unde vir et uzor. ~If no grant were made under
the above classes, e.g. because all entitled failed to
claim, the praetor granted bonorum possessio to the
deceased widow or widower, as the case might be.
'C. The law prior to and as defined by Justinian’s
early legislation. .
The changes in the law made prior to Justinian
display a gradual recognition of the principle of
cognatio at the expense of agnatio, a development
which was finally completed by Justinian himself.
The 8.C. Tertullianum, passed under Hadrian, gave
a better position to a mother who, unless married in
manum, had hitherto at best the right to bonorum
possessio of the estate of her children in the third
degree, i.e. unde cognati. If, being an ingenua, she
had the jus trium liberorum, or, being a hbertina, the
jus quattuor liberorum, the mother acquired under the
statute a civil law right to succeed to her children
after their children (lthers), their father and their
consanguineous brothers and sisters, the mother in
the absence of such brothers sharing with the sisters,
the mother taking a half. The mother’s position was
subsequently further improved. 1f, therefore, a child
died leaving no issue, no father and no agnatic brother,
the mother became the legal heir, though if the child
left sisters the mother took half the estate. Con-
versely, the S.C. Orphitianum, 178 A.D., gave children
a right of succession to their mother’s estate. Hitherto
children could only claim bonorum possessio to their
mother unde cognati ; the effect of the S.C. was to
raise them to the first degree. There was a good deal
1 I.e. not at the death of the deceased.
T
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of intermediate legislation which it can serve no good
purpose to set forth. Our next halting-place is the
scheme of Justinian’s Novels.

[4 D. The Novels.

10 Justinian determined to simplify the whole scheme
of intestate succession and to carry to a logical con-
clusion the reforms initiated by the praetors, by sub-
stituting the principle of blood-relationship for agnatic
relationship in practically every case. His final
reform, as defined in the 118th and 127th Novels, was
as follows :

There are four classes of heirs on intestacy arranged
in the following order :

1. In the first class come descendants, whether
the deceased were a man or woman, and these de-
scendants are determined by blood-relationship, save
that a child taken in adoption counts as a natural
child. Descendants in the first degree, ¢.e. sons and
daughters, take equally per capita, and they exclude
their own issue. But if a descendant in the first

['degree dies before the intestate there is representa-
tion; the descendant’s children take, per sturpes, the
share their parent would have taken had he sur-
vived. For example, A dies leaving a son B and a

grandson by B, C. B excludes C. A dies leaving a

son B and two grandchildren by a deceased son, C; B

takes half the estate and the grandchildren the other

half per stirpes, as representing their deceased father.

2. The second class is solely determined by cog-
natio, and consists of ascendants, the nearer excluding
the more remote.

3. Brothers and sisters of the whole blood, and the
children of such brothers and sisters as had died before

1 The last rehe of the agnatic principle.
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the intestate, the latter taking their parent’s share
per stirpes.

4. Brothers and sisters of the half blood, and
children of such brothers and sisters as Fad died before
the intestate, the children taking as above.

5. All other collaterals, according to nearness of
degree: the praetorian restriction with regard to the
sixth or seventh degree being abolished.

6. Husband or wife, by bonorum possessio, not by
heirship, as in the other cases.

7. The fiscus took in the absence of claimants.

E. Succession to (a) freedmen and (b) filii. B

(@) Succession to freedmen.—According to the XII
Tables a slave properly freed, i.e. a civis libertus, had
full power to dispose of his property by will, and might
omit all mention of his patron, for the XII Tables only
called the patron or his children to the inheritance if
the libertus died intestate without leaving any suus
heres. The praetor, in the event of the libertus dying
leaving no children or if they had been disinherited,
granted the patron bonorum possessio of half the
estate. And if the libertus left no sui heredes at all
and no will, the patron’s civil law claim to the whole
hereditas remained. The intermediate changes do not
need notice. Justinian finally settled the rules as
follows :

(i.) Natural descendants of the libertus.

(ii.) Patron.

(iii.) Patron’s children.!

(iv.) Collateral relations of the patron to the fifth
degree.?

1 By a 8.C. in the time of Claudius a paterfamilias might assign a
freedman to one particular child (J. m. 8).

2 For a more detailed account of the succession to freedmen, see
Roby, i. 270 ; Moyle, 5th ed pp. 374-376.
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Succession to Latint Juniani and dediticii.—Since
a Latinus Junianus had not the right to make a will,
his property passed on his death to his patron in any
event, who took not jure kereditario, as in the case of
a libertus, but jure quodammodo peculii.t  Hence there
were important differences between the patron’s right
to succeed to a civis hbertus and to a Latinus Junia-
nus. For example :

(1) A Latinus Junianus had no possible sus heredes.

(ii.) The property of a civis libertus could in no case
pass to his patron’s extranes heredes, whereas the estate
of a Latinus could so pass.?

(iii.) Tf there were two or more patrons, the pro-
perty of a civis libertus belonged to them equally,
although they may have owned him as a slave in
unequal shares; but co-patrons succeeded to the
estates of Latint Juniani in the same shares in which
they formerly owned him as a slave.?

{  The estates of Dediticii belonged in all cases to their

" patrons, who sometimes took as in the case of succes-
sion to cives liberts (i.e. where, if the slave had been
of good character, he would have become on manu-
mission a lthertus), sometimes as in the case of suc-
cession to Latint Juniamy (i.e. where, had the slave
been of good character, he would have become a
Latinus).*

(b) Succession to a filiusfamilias.—A filius might
die either in his ancestor’s power or be sus juris through
emancipation.

1 G. i 56.

2 A 8.C. Largianum gave the patron’s children not expressly dis-

inherited a preference over extranei in regard to the property of a Latinus

Junianus.
3 For further differences see G. iii. 60-67.
4 G. iii. 74-76.
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1. If the son died in potestas, his father, under the
early law, took all his property as pecultum. When
the peculium castrense was introduced, the son could
dispose of it by will after Hadrian, and under Justinian
he could so dispose of his peculium quasi-castrense also ;
but if he died intestate, his father took both peculia
Jjure communs, but it is not clear whether this means
by way of inheritance or as peculium.! Justinian,
however, postponed the right of the father in this
respect to the son’s children, and his brothers and!
sisters.* Of the peculium profectitium the son was
unable to dispose, even in Justinian’s time, and his
father accordingly acquired it on his death in any
event. Originally the father took the peculium adven-
tittum also ; but in Justinian’s time the father suc-
ceeded to the peculium profectitium in any event, to
the peculium castrense and quasi-castrense only. if the
son died intestate, and even then after the children
and brothers and sisters of the filous ; in the peculium
adventitium he took a usufruct, and, failing children
and brothers and sisters of the deceased, the dominium
of the property.

2. If the son were emancipated he had full testa-
mentary capacity ; if he died intestate, his property |
belonged to his sui heredes, failing them to his actual !
manumitter (whether parens or extraneus),® unless’
there had been a fiducta in favour of the father. In
the time of Justinian, however, a fiducia was implied
in every emancipation,* and the order of succession
was, first, the children of the deceased; then the
father, subject, however, to certain rights in favour

1 Buckland, p. 372. 2 J.ii. 12. pr.

3 Vide supra. Ten persons were preferred by the practor to the
extraneus manumissor, la parte edicty unde decem personae vocantur
(see Roby, i. 260). 400 2.8
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of the mother, brothers, and sisters (if any) of the
deceased.

Subsect. 3. Bonorum Possessio

Bonorum possessio, many of the details of which
have been already described, was a universal suc-
cession under the praetorian Edict; for the bonorum
possessor had, as such, no status in the eye of the law,
though he was amply protected by the praetor. As
already appears, bonorum possessio was granted on
three grounds : it might be—

(i.) Secundum tabulas, v.e. where there was a will
duly sealed as required by the Edict.

(il.) Contra tabulas, i.e. where the praetor wholly
or in part upset the will. A will (e.g.) would be wholly
void where a filius suus was praeteritus, and such son
could apply for bonorum possessio, or rely on his civil
law claim by hereditatis petitio. An example of a will
being partly upset would be where some person was
praeteritus (other than a filius suus, e.g. an emancipatus)
whom the praetor required to be instituted or dis-
inherited, in which case the praeteritus could obtain
bonorum possessio, but would be bound by some of
the provisions of the will, e.g. the appointments of
guardians.

(iii.) Ab intestato, when the bonorum possessio
might either be granted to the civil law heir adjuvandi

_ gratia, as affording him more effective remedies, or,

| corrigends gratia, to some person whom the civil law

excluded; e.g. an emancipated son, or a husband or

wife. The chief cases of this have already been noted.
The formal application for possession of the pro-

perty of the deceased was made by a petition to the _

1 See Moyle, p. 359.
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a year (annus utilis), all other persons 100 days (centum
dies utiles), in which to make their application. By
failure to make it in the time limited, they lost their
right. The grant carried with it praetorian succession,
which might be permanent (cum re) or temporary
(sine re). It was cum re when the bonorum possessor
was not liable to be ejected by a person with a better
title; e.g. when he was the civil law heir as well, sine re
when he was liable to ejectment. For example,
Balbus, the scriptus heres, failing to demand bonorum
possessio, it is granted to Titius, the intestate heres.
The bonorum possessio will be sine re if the will was
properly made, and fulfils all the requirements above
mentioned, since Balbus can, by his civil law action
(hereditatis petitio), evict Titius, whose possession was
merely juris civilis supplends gratia. On the other
hand, possession granted to the jus civile heir, juris
covilis adjuvands gratia, or to some person to whom
the praetor malkes a grant in preference to the civil
law heir? (juris civilis corrigends gratia), is final, and
therefore cum re. The remedies of a bonorum possessor
were—

the estate could be enforced. It lay only against
those who held the property pro herede, 1.e. claimed to
be heirs, or pro possessore, v.e. who advanced no title
at all. Thus it did not lie against one who claimed it,
e.g. under a sale. To succeed the bonorum possessor
must show that his grant satisfies the terms of the
edict, for the praetor when granting it did not go
into the question as to whether the claimant was
1 Le. after the praetor’s power in this respect was recogmsed.
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entitled in all particulars. If he succeeded on the
interdict this did not definitely settle the matter, but
it gave him the benefit of possession, and put to the
proof any claim brought against him.

(b) The petitio hereditatis possessoria, analogous to
the hereditatis petitio of the civil law heir. It lay
against the same persons, and with respect to the same
rights in general as the interdictum quorum bonorum,
but the judgment was not pro\'lsxonal but final.
There were certain cases, howevef, in which the
wnterdict would be preferred.

(c) An action against those holding property by
some other title than inheritance or mere possession,
and as against debtors, proceeding on the fiction that
he was heres.

In the case of the bonorum possessor cum re his
position was impregnable, for he could defeat even the
civil law heir, by the exceptio doli, but if the grant
were sine re, he had no answer to the hereditatis petitio
of the heir, and would have to surrender whatever he
may have recovered by the above remedies. Both

| kinds of bonorum possessores could usucapt, but where
1t was sine re the possession might be interrupted,
 whereas if it were cum e this could not occur.

The origin of bonorum possessio is obscure. In its
earliest form it was solely juris civilis adjuvands gratia,

Mviz. secundum tabulas to the scriptus heres under a
proper will, or ab intestato to the agnati prozimi. The
most probable suggestion is, that inasmuch as a suus
heres obtained possession pso jure, while others, such
as an extraneus (scriptus) heres and an agnate, could
acquire undisputed possession only by the praetor’s

1 Conversely, the creditors of the estate were granted an action
against the bonorum possessor on the same fiction.
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decree,! bonorum possessio was first introduced where,
there being no suus heres, there was a contest between
the testamentary and intestate heirs. So that a grant
of bonorum possessio not only settled the dispute but
prevented any third person acquiring the hereditas
by wusucapio pro herede. Next, bonorum possessio
became juris civilis supplends gratia, being granted
when a scriptus heres failed to apply for bonorum
possessio in due time (though it might not, in this case,
be lasting possession, since it was still open to the
scriptus heres to bring a petitio hereditatis) ; finally
the grant appeared corrigendi gratia; i.e. when, from
Cicero’s time onwards, the praetor promised it to
persons not entitled in any sense by jus civile.

Subsect. 4. Addictio bonorum lLibertatis causa

This addictio bonorum was introduced by Marcus
Aurelius, and the fact that it is not mentioned by
Gaius helps us to fix the date of his Institutes.

If a man, by his will, gave freedom to some of his
slaves, and the hereditas was refused by the heir under
the will, the intestate heirs, and the fiscus, it would
be adjudged to the creditors, who would sell it to
satisfy their claims, and the gifts of freedom might,
accordingly, fail. Marcus Aurelius provided that in

such case the estate should, instead of being granted
to the creditors, be adjudged (addictio bonorum) to

any of the slaves to whom liberty had been given, on
the application of such slave, he giving security that
the creditors would be paid in full. The addictio

1 The XII Tables provided that the suus was to be heir’, failing

him the agnates or gens are not made hers, thoy are merely to take the
estate, familia (see Sohm, pp. 531-534 ; Moyle, pp. 471-475).
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bonorum was libertalis causa, because thereupon all
the slaves, to whom freedom had been given directly,
became free ; those slaves whom the heir was ordered
to manumit being granted their freedom by the slave
to whom the goods were adjudged. Marcus Aurelius
further provided that, if the addictio could not take
place because the fiscus accepted the inheritance,
the slaves should nevertheless receive their freedom.
The Emperor Gordian permitted the addictio bonorum
to be made even to a stranger if he gave proper
security.

Justinian points out that the rescript of Marcus
Aurelius, which introduced the addictio, was not only
beneficial to the slaves but to the deceased testator,
for it saved him the disgrace of a sale of his goods
after his death by his creditors; and the Emperor
adds that the rescript applies not only where there is
a will giving liberty to slaves, but where the master
dies intestate, having given liberty to slaves by a
codicil, and the inheritance is refused by those entitled
ab intestato ; and, further, that, in his judgment, the
rescript must be taken to include even cases where the
gifts of freedom were made by the master, unter vivos,
or by a donatio mortis causa, so as to prevent any
question as to whether creditors have been defrauded.
The grant could not be made until it was certain that
no one would accept the inheritance, and a person
under twenty-five was not bound either by his accept-
ance or rejection until that age.? If, therefore, A,
the intestate heir, were aged twenty, no valid addictio

\could logically be made for five years; but Justinian
states that, even in that case, it might be granted,

1 J.iii. 11. 8 i e. under the lex Aelia Sentia.
2 I.e. because the praetor might grant wn integrum restitutio.
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and that if A had declined the hereditas before twenty-
five, the grant had been made and the slaves freed ;
then, even if he changed his mind at twenty-five, and
applied for in integrum restitutio, thus rescinding the
addictio, the gifts of liberty were still upheld.

The above four forms of universal succession were
subsisting in the time of Justinian ; those about to be
mentioned were either obsolete or no longer had the
same effect.

Subsect. 5. In jure cessio hereditatis

This species of universal succession consisted of
the transfer of the hereditas by the heres to a stranger
by means of a fictitious lawsuit (in jure cessio), so
as to make the stranger heres in place of the real
heir.

The only kind of heir who could so transfer the
hereditas was an agnatic heir (legitimus heres) on an
intestacy, and then only before he made aditio. This
was not strictly a breach of the rule, semel heres
semper heres, because the legitimus heres, unlike the
suus, was not heir at all until entry ; what he trans-
ferred therefore was not his helrshlp but, hm_ngh_t of
‘entry. If such a person made in jure cessio after
entry, though he validly transferred the corporeal
property of ‘the hereditas, he still remained %eres, and
liable to the creditors of the estate, while debts due
to the estate were extinguished, and the deceased’s
debtors were the gainers.

It the scriptus heres (extraneus) in a will made in
Jure cessio before aditio nothing resulted (nihil agit),
for his right to the hereditas was _dependent on entry

1 G. ii. 34-37; cf. iii. 85-87.
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and was probably not, like that of the legitimus,
regarded as an inchoate right conferred by the XTI
Tables. But the reason of the distinction is obscure.t
If the extraneus scriptus made the transfer after entry,
the result was the same as where the legitimus heres
transferred after aditio.

With regard to a transfer by the suus heres, who
was, of course, heir without aditio, there was a dis-
pute between the two schools. The Sabinians held
the transfer to be absolutely without effect; the
Proculians thought that the effect was the same as
where a legitémus or extraneus made a transfer after
entry.

This kind of succession being obsolete in the time
of Justinian he omits any notice of it.

Subsect. 6. (a) Bankruptcy. (b) Adrogation, marriage, and
Coemptio. (c) The §.C. Claudianum

(a) Bankruptcy.—This subject will be discussed at
length in the law relating to actions.?

(b) Adrogation, marriage, and coemptio, as modes
of universal succession, have been dealt with already.
In the time of Justinian marriage ¢n manum and
coemptio fiduciae causa were altogether obsolete, and
adrogation no longer operated as universal succession,
since it merely gave the adrogator the usufruct of the
property of the person adrogated.

() The S8.C. Claudianum.—This miserabilis per
universitatem adquisitio, which took place when a
free woman gave way to her passion for a slave, and
forfeited her freedom and her estate at the same time
to the slave’s master, was abolished by Justinian.®

1 Buckland, p. 398. 2 P. 446. 3 P. 56
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Section VI. The Law of Obligations

Obligations have already been mentioned as form-
ing part of the estate which passes on a successio per
unwversitatem ; it remains to consider their nature
and classification, how they arise, are transferred
(other than by universal succession), and how they
may be extinguished.

(1) The nature of an obligation.

Justinian defines an’ obligation as follows: Obk-
gatio est juris vinculum, quo necessitate adstringimur
alicujus solvendae rei, secundum mnostrae civitatis jura
(J. iii. 13, pr.); v.e. as the legal tie between two persons
which binds one or both of them to do or forbear from
doing something for the benefit of the other. Let us
look a little move closely at this very important con-
ception. It requires (@) at least two persons, or there
can be no question of tying together. These persons
must be definite persons; ¢.g. A can be bound to B,
but not to all the world. B may or may not also be
bound to A. Thus if B lends A ten aurei (mutuum),
A alone is bound, and the obligation is said to be
unilateral; but if A agrees to sell B a horse for ten aures,
A is bound to hand over the horse and B to pay the
ten aures. Here the obligation is said to be bilateral.
(b) The law for some sufficient reason (causa) ties the
two parties together, so that one or both are bound to
do or to forbear towards the other. Now if the rela-
tion be viewed from the standpoint of the party
entitled to the act or forbearance, it is a benefit or
advantage, whereas from the point of view of the
party bound it is a burden. To-day the common
use of the term obligation is in the sense of a burden
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or duty, and it is this aspect of duty under the law
which is stressed in early times, for the Romans talk,
e.g., of the duties of the buyer and seller, not of their
rights. Yet it is the aspect of benefit, its money
value to the person entitled, which makes it a 7es,
that leads the Roman writers to treat of obligations
in the second half of the Jus quod ad res pertinet.
(c) The acts and forbearances must themselves be
definite; e.g. A may be bound to serve B as a clerk,
or to return a book he borrowed, or to pay compensa-
tion for loss inflicted on B by negligent or intentional
harm done to his property, but A cannot contract to
do whatever B may require : the relation is too in-
definite. (d) As an obligation from the point of view
of the party entitled is a res, it has a money value, for
that as we have seen is the legal significance of the
term res, but here_the res is_incorporalis, giving rise
to a mere.right to some act or forbearance against a
definite person (in personam), instead of being one
with respect to some corporeal object, whether one’s
own or another’s, that can be asserted against all the
world. (e) As the law has tied the parties together,
the law requires that the act or forbearance due shall
be rendered, in which case the juris vinculum is dis-
solved. Tf the render is refused, the law will enforce
the obligation either specifically (but this is not usual),
or substitutionally by the payment of damages.
The same obligation can only exist between the
original parties to it: the law will not suffer either
‘the benefit to be transferred or the burden. The
reason is probably to be found in the fact that people
in early societies can understand the transfer of
ownership of some res corporalis by actual delivery,
but cannot comprehend how it can be possible to
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transfer what has in fact no objective existence.
Means were found to evade these difficulties in later
law. In the same way, if I employ an agent to buy
a plough for me, in later law the plough becomes mine
as soon as it is delivered to him, but if I employ him
to enter into a contract to buy next year’s cotton
crop from B, the benefit of the contract is not auto-
matically mine, but my agent must transfer to me
the rights he has acquired. It follows from the 1
personal nature of an obligation that death in early;
law must have ended it in all cases ; though this was
too inconvenient to stand in its entirety in later law.
It continued, however, to be true of obligations arising
out of civil wrongs, or delicts, so far as the wrong-doer
was concerned, for the payment of the pecuniary
penalty attached by law was in lieu of the early
vengeance the injured party or his relatives could
inflict, and such vengeance attached to the very body
of the wrong-doer, and could not be carried beyond
the grave.

(2)_The_chief classifications of obligations.

(a) Gaius in the Institutes gives only two heads—
contract and delict. In another work he adds another
head—ez variis causarum figuris.

(b) Justinian is naturally more elaborate than
Gaius, His summa divisio (chief division) is into
- éiviles and honorariae (civil and ptaetorlan) ; his
‘Sequens divisio, which, in treatment, is really his main
d1v1s10n, follows Gaius, being divided into contract,
quasi-contract, delict, and guam~dellct the second and
fourth probably “being what Gaius indicated by his
ex varis causarum figuris.

4 contract is an agreement enforceable at givil la.w,

and Justinian mentions four classes of these arising
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—re, verbis, litteris, and consensu. Agreements not
enforceable by civil law are pacts, and where they
are not actionable at all, they are nuda pacta, but they
could always operate by way of defence. Certain
pacts, however, were made actionable by the praetor
or by Imperial constitutions, and were called pacta
vestita. These are not noted in the Institutes, as they
ought to be, among the sources of obligations.

A quasi-contract is primarily moral in character ;
it is not connected with agreement, nor yet w1th
wrong ; but the only way in which the law can do
substantial justice between the parties is to provide a
remedy as if there was a contract. Thus A under a
mistake pays money to B which is not owing, though
B in fact thinks it is; justice requires that B shall
refund the money, and so the law imposes a duty on
B to return it. Such cases, however, are strictly
defined by law, and not all cases that come within
the general principle noted above are treated as
quasi-contracts. Tt is a question of expediency which
each legal system must answer for itself.

A delict is a wrong independent of contract, and
consists in the violation of a right in rem vested in
the plaintiff in consequence of some act of the de-
fendant; eg. damage done to property wilfully or
neghgently. Its exact nature will be more fully
considered hereafter.

Quasi-delicts are wrongs of a miscellaneous char-
acter, chiefly cases of vicarious liability; i.e. one person
actually does a wrong, but on grounds of expediency
another is made responsible for it; e.g. A throws some-
thing out of the window of a house occupied by B and
adjoining the highway to the injury of a foot-passenger,
C: the law holds B responsible to C for the damage.
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This classification is not exhaustive, for, as noted
above, pacta vestita and certain contracts called
innominate contracts are excluded. There are more
than four delicts, and such sources of obligations as
judgment, magisterial order or breaches of contract
are not mentioned. The classification is obviously
artificial, for a preconceived classification arranged
symmetrically in fours has been adopted, and the law
squeezed into it with resulting violence to its contents.
The heading of quasi-delict does not seem to be
logically defensible.

(3) Other classifications are—

(@) Civiles, actionable at civil law, and naturales
which, though not enforceable at law, might yet
produce legal consequences indirectly. Like quasi-
contract these constitute the importation of moral
notions into the law, without going the whole length
of converting them into enforceable obligations.
They rest upon no general principle, nor do they all
produce the same legal effects, but are, in the interests
of expediency, given such legal effect as justice seems
to require. The chief occasions seem to be some
defect of capacity, as in the contract of a slave, or
such relationship between the parties as could not
give rise to a civil obligation between them, e.g. pater-
familias and filiusfamilias, or some rule of law that
prevented a civil obligation from arising in the circum-
stances; e.g. a loan to filiusfamilias after the S.C.
Macedonianum tesulted, generally, in a natural
obligation merely. Qnly one certain legal effect can
be postulated for a naturalis obligatio ; it barred the
condictio indebiti. The other possible consequences
cannot be catalogued, but include in some cases the
possibility of novation, the provision of a sufficient

v
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basis for suretyship, and the conversion of the natural
obligation into one civilly enforceable. The concep-
tion of a natural obligation is of no particular con-
sequence from the point of view of its legal effects so
far as the law student is concerned, but viewed from
the standpoint of legal development it throws light on
the fairly constant relation between law and morality
which is such a prominent feature of Roman law.!

(b) Obligationes civiles are those actionable at civil
law, while obligationes honorariae are those actionable
under the edicts of the praetor or other magistrates.

(¢) Unilateral obligations bound one party alone,
ag in the case of certain contracts, e.g. a loan for con-
sumption, or a formal verbal promise (stipulation),
and in the case of all delicts ; bilateral obligations, like
a contract of sale, bound both parties. Some con-
tracts, though ordinarily giving rise to liabilities on
one side, but which might exceptionally give rise to
liabilities on both sides, are said to be tmperfectly
bilateral ; e.g. the loan of a gun binds the borrower to
return it, but if the lender makes over a weapon which
he knows to be unsafe without disclosing that fact, he
will be liable for damage caused in consequence.

(d) If A borrows money from B and C guarantees
repayment of the loan, C’s contract of suretyship is
said to be accessory to the principal contract of loan.

Subsect. 1. Obligations arising from Contract
The Roman, like the English contract, is an agree-
ment which creates an obligation enforceable by civil
law. The minds of the parties must be at one.
Usually one party makes an offer which the other
1 See Buckland, p. 518.
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accepts ; such offer and acceptance must be con-
temporaneous. Fundamental mistake would exclu.le
a genuine agreement, and, in _th_e _case_of stricts juris
contracts, i.e. those depending originally on the form
‘in which the contract was entered into, fraud (dolus),
unless fundamental, did not vitiate the agreement,
though in bonae-fidei contracts, those depending on
good faith, the judge gave relief. Later Aquilius
Gallus mtroduced the exceptio doli where the contract
was stricti juris. Metus or the threat of grave bodily
harm to the partmiself or his family, had the same
effect as dolus at civil law in the case of contracts
stricti jurus, till the praetor granted relief, but bonae-
fidei contracts were probably avoided.

The contracting parties must have the necessary
capacity under the law ; the disabilities of several
classes have already been noted—slaves, pupelli,
women in tutela, furiosi, prodigi interdicti, peregrini
in certain cases, persons n mancipii causa, and the
like. Finally the purpose of the agreement must be
both lawful and possible. But mere agreement does
not in Roman law by Eseli constitute a contract, , but
merely a pactum, which is said to be nudum since it 13
not enforceable by action ; the law must annex to it

the force of an obligation by_ reason of some causa or
reason indicated by some characteristic of the agree-
ment which the law regards as sufficient. Perhaps
such causae were in origin regarded as sufficient
reasons for the law to add binding force to the
agreement, so that a contract is a declaration of

that tesults in an obligation actionable by
civil law, rather than one intended to create such an,

bllgatlon

There were four causae by reason of which an
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agreement was regarded as producing an actionable
obligation—
(i) Re.
(ii.) Verbis.
(iii.) Latterts, or
{iv.) Consensu.

(i) Contracts made ‘re’.

The essence of the contracts made e, or, as they
are called, the real contracts, was that, at the time the
agreement was made, one party, by delivering some-
thing belonging to him to the other party to the con-
tract, imposed on that other an obligation to return
the thing itself or, in the case of things intended to be
consumed, an equivalent in kind. As the Roman
lawyers expressed it, the contractual obligation was
created by somethmg bemg handed over—ex re tradite

praebet. Justinian tells us that
there were four classes of real contracts—

(A) Mutuum or loan for consumption.®

(B) Commodatum or loan for use.

(C) Depositum, e.g. A gives B his watch for safe
L:usbody.

‘(D) Pignus, pledge or mortgage.

The first was of civil law origin, while the remaining
three were praetorian.

Before discussing these, an older form of real
contract requires notice, viz. the newum, which had
long been obsolete in the time of Justinian, and
which had, for all practical purposes, fallen into dis-
use in the time of Gaius, who only refers to it in con-
nection with the means of discharging an obligation

1 This is the only real contract described by Gaius, but the others
were known in his time as legal transactions, and he frequently refers
to them.
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so created (nexs liberatio).r The exact nature of the
transaction is not known.?

The nexum, like the mancipatio, was a proceeding
per aes et libram, but whereas the mancipatio was a sale,
the nexum was probably a money loan. The lender‘
and borrower get together five Roman citizens above
the age of puberty and a libripens. The lender puts
into the scales the metal to be lent,® and this the
libripens weighs out and hands over to the borrower,
while the lender declares that the borrower has become
his debtor (dare damnas esto). Thereupon the debtor
was regarded as nezus to his creditor, .e. bound in his
own person to the creditor until the loan was repaid ;
so that, just as in the case of a judgment debtor, the
creditor could enforce payment by manus injectio,
(execution on the body of the debtor), and make the
debtor a slave in satisfaction of the debt. The i.ntrog

duction of coined money had the same effect here a:

in the case of the mancipatio; the metal was n

longer weighed out, the money loan being paid directly
by the lender to the borrower ; but the formal part
of the nezum was retained, the borrower striking the
scales with a single coin, and the formality continued
to confer upon the lender the right to subject the
debtor to manus injectio.* The nexum, however, must
have fallen into disuse when a lex Poetelia of uncertain
date ® mitigated the severity of its remedy by re-
stricting the power of the creditor to impose inhuman

1@, i 173. 2 Buckland, pp. 426-427.

3 Yor, like the earliest form of mancipatio, the nexum dates back
to the time when there was no comed money.

4 Which, of course, accounts for the survival of the nezum after
coined money had been mtroduced, when there was no actual need to
weigh out the metal.

5 For suggested dates see Girard, 8th cd. p. 514.
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treatment on his debtor like the use of stripes and
fetters. This led, towards the end of the Republic,
to the adoption of the alternative of execution on the
borrower’s goods for execution on his person, and in
the time of the classical jurists a money loan would
ordinarily be made by means of the mutuum fortified
at first by a stipulation (a solemn promise to return
the money lent), and later by a mutuum alone, the
first of the real contracts Justinian describes.!

A. The mutuum was a loan of res fungibiles (e.g.
money, wine, or grain) for consumption. Neces-
sarily, therefore, the borrower became dominus or
owner,? and his obligation was to restore not the thing
lent but its equivalent in value. It was the only
stricti juris contract in this group® The borrower
was, by virtue of the contract itself, only bound to
return the exact equivalent of what he received, with-
out interest, even though he was in default (mora),
i.e. had Tailed to repay at the proper time. The only
means of securing interest was to get the borrower to
promise it by a separate contract, the verbal contract
known as stipulatiod Finally, the remedy of the
lender was the most stringent under the classical law,

1 On the wholo subject see Roby, i1. 296-310 ; Sohm, 3rd ed. pp- 52
and 372,

2 Unde etiam mutuum appellatum sit, quia tta a me tibi datur, ut ex
meo tuum fiat (J. iii. 14. pr.).

3 A megotvum stricti juris was one where the Lability of the parties
was moasured exactly by the strict letter of the contract or other trans-
action, the consideration of equitable defences, e.g. fraud, bemng expressly
excluded unless raised 1n the action by an exceptio in the formula, as
opposed to a contract bonae fides (e g. the consensual contracts), where
* equities * could be taken into account by the judex without any express

tio.

4P, 200 et seq.
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viz. the condictio certae pecuniae for_money or iriti-
caria for_other thmgs, by means of which not only
could the value of the things lent be recovered, but
an additional third by way of penalty, if the loan
was of money.

It only remains to notice that the S.C. Mace-
donianum,' passed under Vespasian, restncted the
grant of an action to those who made money loans to
a _filiusfamilias ; after that statute, accordingly, when
a filius was sued on such a loan he could defeat the
action by pleading the i0 S.C. Maced

The 8.C. had no apphcatlon where the creditor was
the vietim of fraud or honestly mistaken as to the status
of the debtor, who was by general repute a pater-
Sfamdlias ; nor where the filius had peculium castrense
or quasi-castrense, to the extent of such peculium : nor
where though promised to a filiusfamilas it was not
actually lent till after he became sui juris; nor if
promised while he was a paterfamilias, though he sub-
sequently becarne a filiusfamilias, e.g. by adrogation.
The consent of the paterfamalias, or that the loan
was for his use, excluded the S.C. Though no civil
obligation arose there was a naturalis obligatio : * the
Sfiliusfamilias and his sureties, if any, were under a
natural obligation to repay the loan.?

B. Commodatum was the loan of a thing for some
specified use (eg. a horse for a day’s riding). The
essence of the transaction was that it should be

gratuitous, i.e. that the lender (commodaior) received

1 Enacted on the ground of pubho policy, and named it is supposed
after a notorious der whose
its enactment.

2 Buckland, pp. 462-463.
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no reward for the loan, otherwise the contract would
not be governed by the rules of commodatum but by
those of locatio-conductio rei (hire), one of the con-
sensual contracts. The borrower (commodatarius),
50 far from acquiring dominium of the thing, did not
get juristic possession ; he had merely de facto posses-
sion, detentio. Hence an important difference between
the liability of the person who received a loan by way
of mutuum and the latarius. The former being
dominus was liable (on the maxim, res perit domino)
to return the equivalent in value, even though what
was lent for consumption was destroyed by pure
accident (e.g. fire or shipwreck) ; the commodatarius,
on the other hand, though bound to show exacta dili-
gentia (i.e. the care of a bonus paterfamilias), was not
liable for accident not arising from any fault on his
part.! The lender could enforce his rights against the
borrower by the actio commodati directa ; these rights
were-—

« (i) To have the thing itself returned with its fruits
and accessories, if any, when the time for which it was
lent had expired ; and )

(ii.) That the borrower should display exacta dili-
gentia, especially that he should keep the thing in fair
repair, and not use it for any purpose other than that
specified. If the commodatarius did so use it he com-
mitted theft —(furtum usus).

If the thing were stolen, the borrower, not the
owner, had the actio furti, as he was responsible for
the custodia. Under Justinian the choice was with
the dominus, who could either rely on the actio com-

1 But if the commodatarius took the thing lent on a journey, and lost
it through robbery or shipwreck, he was liable (J. iii. 14. 2), because ho
had no right to risk taking the object away from home.
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modats against the borrower, or the actio furti again't
the thief.

The borrower had the actio commodati contrana
against the commodator if— b

(i.) He had of necessity been put to extraordinary
expense in relation to the thing lent.

(ii.) If through the wilful wrong (dolus) or gross
negligence (culpa lata) of the commodator the thing
lent injured the commodatarius (e.g. was infected to the
knowledge of the commodator and communicated the
disease to the borrower). The actions (directa and
contraria) were bonae-fidei actions, for the contract
(like all the real contracts, save the mutuum) was a
negotium bonae-fidei.

(ili.) If he was not allowed to enjoy the thing as
agreed.

C. Depositum was where one man, not necessarily
the owner, entrusted to another some res mobilis for
safe custody, the latter, as in commodatum, getting
merely detentio of the object. As in commodatum the
contract had to be gratuitous, 4.e. the depositary must
receive no payment, otherwise the transaction became
locatio-conductio operis. The depositor had the actio
depositi directa to enforce the return of the object, with
its accessories and fruits, on demand ;? and also if the
depositary was guilty of dolus or culpa lata in relation
to the contract. The depositary who used the thing
left with him was guilty of furtum usus unless he acted
bona_fide, when he was bound o Testore all profit
which had accrued from the use. The depositary had
the actio depositi contraria—(i.) if the depositor failed

1A depositary who, having refused to give up the thing, was con-
demned in the actio depositi directa incurred infamia.
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to display ezacta diligentia, e.g. made a deposit of
something with a latent defect causing damage to the
depos1tary (ii.) to recover any expenses he might be
put to in keeping the thing. As he was not respons-
ible for custodia he could not bring the actio furts.

" The followmg were three exceptional cases of
depositum :

(@) Depositum miserabile was where the deposit
was made under urgent necessity, e.g. by reason of a
fire or shipwreck. Here the depositary who denied
the deposit or failed to show due diligence was liable
in double damages.

(b) Depositum vrrequlare was where a res fungibilis
(usually money) was entrusted by one man to another,
usually a banker, on the understanding that the
depositary was to become owner, and was only to be
bound to restore its equivalent in value. In this case
the depositary, becoming dominus, was liable even for
loss by mere accident, but the transaction differed
from mutuum because—-(i.) it was chiefly in the interest
of the depositor, though the depositary had the right
to use the money ; (ii.) interest could be claimed by
the actio depositi directa, which was bonae fides, whereas
in the case of a loan by mutuum, interest was, as above
stated, never recoverable in the absence of an express
stipulation.

(c) Deposit with a sequester by several persons
jointly has been already mentioned as one of the ex-
ceptional cases where a person with a mere derivative
title under a contract acquired juristic possession with
the possessory interdicts. It applied to land as well
45 movables, the purpose of the transaction being that
the sequester should hold possession till some dispute
or lawsuit concerning it was settled, when it was to
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be returned to the party in whose favour the decision
was given.

D. Pignus—This contract, which resulted in a
mortgage, has been already described. The creditor
obtained, in Justinian’s time, either possession of
(pignus) or a right of sale over (hypotheca) some
specific piece of his debtor’s property, and was there-,
fore entitled to a jus in re aliena.

It has been conjectured that commodatum and
depositum developed out of the mancipatio cum fiducia
cum amico mentioned by Gaius, while pignus certainly
developed out of Jiducia cum creditore.  That mutuum,
had a different origin from the other three real con-]
tracts is pretty clear, having regard to the circumstance
that it is unilateral and strictt juris, while the others !
are imperfectly bilateral and bonae fidei because of the
Sfiducia.

(ii.) Contracts made ¢verbis’.

The real contracts of Roman law may be compared
with the simple contracts of English law, since they
did not, in any sense, derive their efficacy from their
form. The verbal and literal contracts, on the other

hand, are more akin to the English igrg_)il_ _contract
under seal ; they were enforced solely by reason of
the fofm i ‘which t “fhey were expressed. Of verbal
contracts there were four kinds :

Y (i.) Dotis dictio.!

y (ii.) Jurata promissio liberts.

(iii.) Votum or promise in favour of some religious

fpundation ; and lastly, by far the most important,

~ (iv.) The stipulation.

1 This and the next verbal contract have been described already ;
see pp. 105 and 71.
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W
~ The origin of the stipulation has been variously
conjectured. According to high authority it can be
traced to the procedural undertakings given by
litigants,* a view that is supported by the order in
which stipulations are classified, the procedural
coming first. This is in accordance with the well-
known tendency of Roman writers to adopt the
historical order in classification and explication. Sir
‘Henry Maine’s theory that it is the verbal remnant
of the contract of mexum is generally discredited.?
Muirhead’s view is that it originated in a Greek
practice of calling the gods to witness the performance
of a promise between the parties, which was intro-
duced into Rome and made actionable by the lex
Silta, because the lex Poetelia had robbed manus
injectio, in his view the only remedy upon a nexum,
of its advantages, hence loans were made by handing
over the money followed by a solemn promise for its
return (the stipulation).® Girard doubts this explana-
tion.* Others think it originated in religious practice,
an oath sworn at the altar, perhaps of Hercules, which
subsequently received legal recognition. At any rate
it seems to have been applied in the first instance to
promises to pay certa pecunia with its remedy the
condictio certae pecuniae giving a penalty of one-third.
Before or by the lez Calpurnia it was extended to
promises of certa res_giving the condiciio triticaria
(but without the penal sponsio), next to incerta, and
finally to acts, giving rise to the general actio ex
stipulatu.

Though the earliest form of a stipulation was for

1 Buckland, p. 431.
2 Ancient Law, p. 339, and Pollock’s note, p. 374.
3 Muirhead, pp. 204-212. 4 Girard, p. 522.
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the payment of a certain sum of money, the beginner

may find some difficulty in grasping why a person

should so bind himself. The reason is that in its

earliest application a promise was given in solemn

form to repay a loan of money actually made at the

time ; for though in later law a loan of money would

of itself create an obligation, this was not so at first.

Stipulation was probably not so much in use as an

original contract. Of course it might be so employed

occasionally, for provided the promise for payment

were made in the required form it was binding though

no loan might have been made. But it was mainly

employed by way of ‘ novation ’ (¢#fra, p. 303) to extin- 1
guish some existing obligation and to substitute a!
new one with a better remedy. Thus if A sells a slave '
to B for 10 auret, it may be that the slave has defects

which by law A is bound to disclose but he has not

done so; if A were content to allow the transaction

to stand on the footing of sale he might be obliged to

take the slave back and return the price, or to accept

a diminished price, so he stipulates for the payment

of the price, and if B promises, the price is not now

due upon the sale but on the stipulation, which is a

contract stricti juris, binding solely in virtue of its

form, and B could not raise the defence of fraud,

though this became possible after the time of Aquilius

Gallus, a contemporary of Cicero.

A. The mature and form of a stipulation.— A
stipulation may be defined as that species of contract
which imposes an obligation upon a person because
he has answered in set terms a formal question put
to him by the promisee, which confains a statement
of the subject matter of the promise. It was unilateral
and stricty_juris. An example makes this clearer.
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Titius means to promise to give Maevius his slave
Stichus. If he merely says to Maevius, ‘I promise
to give you Stichus’, there is no contract. For a
proper stipulation Maevius must ask Titius, ‘ Spondesne
miks hominem Stickum dare ?° and Titius must answer,
¢ Spondeo’* Originally the question could only be put
and answered by means of the particular words,
Spondes 2. Spondeo ; any other words, though they
might express exactly the same meaning, were useless
to create the obligation; but in the time of Gaius,
Dabisne ? Dabo ; Promittisne ? Promitto ; Fidejubesne ?
ulejubeo, and the like, even though expressed in
reek, were valid, though the form Spondesne?
Spondeo wasstill regarded as peculiar to Roman citizens.
Leo enacted (A.p. 472) that a stipulation should be
valid even though the question and answer were not
couched in the ancient solemn terms (solemnia verba),
and in Justinian’s time, therefore, provided the _
answer agreed with the question, the stipulation
might be in any words and in any language.? If
the subject matter of a stipulation were reduced to
writing, it became established, as early as the third
century A.D., that this raised a presumption that the
promise was the result of a proper stipulation by
question and answer, though under Justinian this
could be rebutted by proving, e.g., that what the
parties had written out was a mere informal under-
standing, i.e. a pactum.® The parties had still to be
present, but Justinian provided that where the stipula-
L It will bo observed that the obligation in a verbal contract is
unilateral, s.e. only one side (Titius) is bound. A contract is bilateral

where both parties are bound, e.g. in sale (empti0-vendatio) the vendor
is bound to transfer the thing bought, the purchaser to pay the

price.
2 J.iii. 15. 1. 3 J.iii. 19, 17.
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tion was reduced to writing (cautio) alleging such
presence, this raised a presumption which could only
be rebutted by certain proof that one of the parties
was absent throughout the day in question from the
alleged place. Stipulations were a means of creating
every sort of obligation—to pay money, to give

property, to do or not to do an act, and to extinguish

an existing obligation created in some other way and

substitute another for it (novation); the reason for

this last-mentioned use of stipulation being that the

remedy on a stipulation (condictio certae p

with its penalty of one- thud) was a more stringent

one than that on any contract save the mutuum and

the literal contracts (where the remedy was the same).

Novation implies the extinction of a former obligation

and the substitution of a new one. A, e.g., owes B ten

aurei on a contract of sale (emptio venditio). The obli-

gation to pay can be novated if B asks A,  Spondesne

mihi decem aureos dare?’ and A answers ‘ Spondeo’ ;

whereupon B obtains a better remedy to enforce

payment, and, as a matter of evidence, need only

prove that the stipulation was made ; 4.e. he is not

forced, if A questions it, to prove that the sale really

took place. A novation may even involve a change

of parties: A, e.g.,owes B ten aurei, C engages to pay the

morney, and B agrees to accept C as his debtor. B

asks C if he will pay the ten aurei owed by A, and C

engages to pay it (expromdssio) ; whereupon A’s old

obligation to pay is extinguished, being replaced by

the new obligation imposed on C. C is not likely to

promise to pay unless he owes money to A ; in this,

the usual case, A is substituting his debtor C to pay
his own credltor, a case of delegatio debitoris, which is
an expromissio in the stricter sense of that term.
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A stipulation might be made simply (pure), or
with a time named for performance (ex die), or con-
ditionally. If made simply, ‘ Do you promise to give
me five aures ?° the obligation to pay the money and
the right of the creditor to demand it arose at once.
If made ex die, e.g. ¢ Do you promise to give me five
auret on the Ides of March ¢’ the obligation to per-
form on the day named arose at once, but the creditor
could not demand it until the day arrived, and the
whole of the day was allowed for payment! A
stipulation, ‘ Do you promise to give me five aurei
every year as long as I live ¢’ was construed as being
made simply ;* it had nothing to do with the rule ad
diem deberi non potest, as the Institutes state.® That
rule means that one cannot owe a thing up to a certain
time and not thereafter, eg. ‘Do you promise to
pay me ten aurei until the kalends of July 2’ The
stipulation was construed as free from the limitation,
but if action were brought thereafter it could be met
by the exceptio doli. But a promise to pay 10 aurer
each year during the life of either was unconditional
and perpetual ; if however, an action was brought
after death, it could be defeated by the exceptio doli.
A stipulation made subject to a suspensive condition
(e.g. * Do you promise to give me five aures if Titius
is made consul ?’) 2 did not give rise to an actionable
obligation, but only to a hope (spes) that the promise
would become effective by the condition being fulfilled ;
but this hope passed to the heirs of the promisee if the

1 g, iii. 15. 2.

2 J,iii. 15.3.

3 If the condition were negative, e.g. ‘1f I do not go up to the Capitol’,
it could not be defimtely ascertained until death, and Justinian says that

a promise based on such a condition was the same as a promise to per-
form at death (J. iii. 15. 4).
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condition was not satisfied until after his death.! If
a condition related to some event which had taken
place, eg. ‘if Maevius is dead’, but which was un-
known to the parties, it did not delay the formation of
the obligation ; the stipulation in such case amounted
to akind of bet. If Maevius were alive the stipulation
was void, otherwise the stipulation became at once
effective. Where a stipulation was, not that a definite
thing should be given or payment made, but for some
act (e.g. to teach Greek) or forbearance (e.g. not to go
to Rome), it was usual to add a penalty, .. to fix a
sum as liquidated damages;? e.g., “ Do you promise
to go to Rome ?’ ‘I promise’; ‘And if you do
not go do you promise to pay me ten aurei?’ ‘1
promise.”® This practice not only had the advantage |
of making it unnecessary for the plaintiff to prove
the value to him of the promise, it also enabled him
to sue by dictio certae p iae instead of ex
stipulatu.t elet
Justinian tells us that stipulations were classified
as either judicial, praetorian, conventional, or common;
i.e. both praetorian and judicial. Judicial, praetorian,:
and common stipulations are instances of stipulations’
made under compulsion in connection with legal
Proceedlngs if judicial, on the authority of a judge
(judez) ; if praetorian, on the authority of the praetor ;

1 It was otherwise in the case of a legacy given on a suspensive
condition.

2 There was no rule 1n Roman law by which liquidated damages
could, as in England, be treated as an unfair penalty, and so reduced
by the Court.

3 There 1s ground for the view that originally stipulation only applied
in the case of a promise to pay a definite sum of money, and, therefore,
that when it had for its object anything other than a money payment,
che‘pi-)omise had to be made conditional on a money penalty.

. 311.

X
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if common, on the authority sometimes of the praetor,
sometimes of the judge ; and all three kinds are analo-
gous to the English practice of requiring persons to
)‘enter into recognisances’, e.g. to keep the peace, or
to appear before the Court for judgment.

The examples given by Justinian of judicial stipu-
lations are-—

(a) The cautio de dolo, by which a defendant who
was ordered to restore to the plaintiff some of the
property of the latter, was obliged to undertake that
he would yield it up without fraud, 7.e. do nothing
before delivery to lessen its value.

(b) The cautio de persequendo servo qui wn fuga est,
restituendove pretio was entered into by a defendant
who had been given possession of the plaintiff’s slave
prior to the slave’s escape, and the object of the cautio
or stipulation was that the defendant should follow
and reclaim the slave from any third party, or pay
to the plaintiff the slave’s value.

The examples given of the praetorian stipulations *
are—

(@) The cautio damni infecti, by which a man whose
property was likely to injure a neighbour by reason of
its dangerous condition was compelled to give security
to indemnify his neighbour against any ensuing
damage ; if the cautio were not duly entered into the
praetor might give possession of the property to the
person whom it seemed likely to injure, which, after
an interval, might become permanent if the owner of
the dangerous property continued recalcitrant.

(b) The cautio legatorum was that which the heir
was compelled to enter into when a legacy was not at

1 These comprise stipulations which the aediles imposed (J. iii.
18. 2).
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once payable, e.g. had been given conditionally ; the
Tegatee being entitled to have its future payment
duly secured by the promise not only of the heir but
of sureties. If the security were not forthcoming the
legatee could claim possession of the legacy at once.

Justinian’s examples of common stipulations are—

(@) Rem salvam fore pupilli, which was sometimes
taken by the praetor and sometimes by the judex, to
ensure the safety of the property of a pupillus.

(b) Rem ratam haberi, which was the stipulation
entered into by an agent (procurator) who was con-
ducting a lawsuit for another undertaking that the
principal would ratify the agent’s acts. /

Finally, conventional stipulations were those no((
imposed by the praetor or juder, but entered into
by agreement of the parties. Of these, the common
form of stipulation, sufficient examples have been
given.

B. Invalid_stipulations (Inutiles stipulationes)—
A stipulation was void in the following cases :

(i) If impossible ab initio, e.g. to give a slave
Stichus, who was dead ; a hippocentaur, which cannot
exist ; a thing which is divini juris or otherwise extra
commercium ; a freeman wrongly considered a slave ;?
or something which already belonged to the promisee.
And if void ab nitio the stipulation cannot hecome
valid, hecauseits object subsequently becomes possible,?
e.g. the freeman becomes the slave of the promissor.
Conversely, although the stipulation was originally
possible it is avoided by subsequent impossibility,

1 G. jii. 97-109, 117, 119; J. . 19.

2 Even if the stipulation was in the form, ‘ Do you promuse to give

Titius (a freeman)when he shall become a slave ?” 1t was void : quod snatio

vitiosum est, non potest tractu temporis convalescere. So too a promise to
give a man his own after-acquired property was void (J. iii. 19. 22).
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unless the impossibility is attributable to the fault of
the promassor.

(ii.) If A promised B that C should do something
for B’s benefit the stipulation was in strict law void,
for a third party can acquire neither rights nor duties,
the limits of the contractual obligation being confined
to the actual contracting parties : res inter alios acta
aliis neque nocere neque prodesse potest ; but, exception-
ally, A would be liable—(a) if his promise was con-
strued as an undertaking that he would be personally
responsible that C should do the act ; (8) if A’s promise
was that if C did not perform the act A would pay a
penalty ; and C might be liable—(a) in certain cases
by an actio adjectitiae qualitatis ;* (8) under Justinian’s
law if he were A’s heir.

(iii.) Another consequence of the last-mentioned
maxim was that a promise made by A to B that he
would benefit C was void, but, exceptionally, B could
enforce the promise—(a) if B had an interest in the
performance, e.g. C was his creditor ;2 and (8) if A
engaged either to do the act or pay a penalty. So
also C might exceptionally enforce A’s promise, e.g.
(a) if he were B’s paterfamilias or dominus; (B) if,
under Justinian, the promise was in favour of B’s heir,
and C filled that position ; and (y) if B had taken the
stipulation with reference to the property of C (his
ward), C might have an actio utilis®

(iv.) In the case of a stipulation mihi aut Seio dare
spondes ? the stipulator alone had the right to sue,
but payment might be lawfully made to Seius even
against the stipulator’s will, and the obligation of

1 P. 341 2 J. ni. 19. 20.
3 Conversely, an actwo utilis might be granted against a pupil on
attaining puberty on a contract made by his guardian.
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the debtor thereby ceased, while the stipulator could
recover from Seius by an actio mandati.

(v.) A stipulation mihi et Seio, Seius being the
paterfamilias or dominus of the promisee, was for the
benefit of Seius ; if Seius were a stranger there was a
dispute between the schools ; the Sabinians held that
the whole was due to the stipulator, the Proculians
that he was entitled to half only, the stipulation being
void as to the other half. Justinian confirmed the
latter view.

(vi) A stipulation was void where the parties were
not in exact agreement in the question and answer ;
but if the stipulation was for quantities a promise for
a less quantity was binding, as Ulpian tells us; e.g.,
(@) ‘Do you promise ten aurei?’ ‘I promise five
aures.

(vii.) A stipulation taken by a paterfamilias or a
domgnus from his filius or serpus* was not actionable,
but gave rise to a natural obligation.

(viil.) Persons dumb, quite deaf, or mad (furiosi)
could not be parties to & stipulation, and a pupil could
not bind himself by a stipulation without his tutor’s
authority, nor even with such authority if an infans,?
i.e. under seven years of age ; a pupil, however, who
was over seven years could be the promisee in a
stipulation without his tutor’s authority, because it
was for his benefit. So long as the status of in mancipis
causa and that of in manu lasted, persons in those

1 A stipulation betwecn a filuus and a third party, however, gave
rise to a cwvil obligation ; 1f between a slave and a third person the
obligation was still naturalis only, though the master could sue cinliter
for any advantage under the contract.

2 Cf. J. bi. 19. 9 and 10. Children were said to be infantiae prozims
during their eighth year, and pubertati prozimi during their thirteenth.
Rut caa Mavla Kéh ad n 41R
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conditions could not be parties to a stipulation. A
! woman under perpetua tutela was in the same position
' as a pupil over seven.?

(ix.) A stipulation was void if an impossible con-
dition were added to it, e.g. ‘ Do you promise me ten
aures if 1 touch the sky with my finger 2 but if the
stipulation were, ¢ Do you promise me ten aures if I
do not touch the sky with my finger ? * the condition
was disregarded and the stipulation valid.

(x.) A stipulation enfer absentes was, as we have
seen, void, but, under a constitution of Justinian, if

| the contract had been reduced to writing, and the
writing stated that the stipulation had been made by

\ the contracting parties in the presence of each other,

\this raised a presumption that they had been present,
which could only be rebutted by the clearest proof
that the patties were in different places during the
whole day on which the contract was alleged to have
been made.

(x1.) In the time of Gaius the following stipulations
were void :

(a) Post mortem meam (or tuam) dari spondes ?

(b) Post mortem patris (or dominz) mei dars spondes ?

(c) Pridie quam moriar, or, Pridie quam morieris
dari spondes ?  And Gaius says that the objection to
(a) and (c) was that it was not in conformity with
principle for an obligation to begin in the Aeres, as he
was not a party to the stipulation: nam inelegans
esse visum est ab heredis persona incipere obligationem.
But if A has acquired a right (or incurred an obliga-
tion) under a stipulation, his heir will be entitled (or
bound); as he inherits the right (or the obligation), it
does not begin with the heir.* In (b) the objection

1 @G, iii. 104. 2 G. iii. 108. 3 G. 1. 100.
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was that the right was in fact acquired by the pater or
dominus, and not by the promisee. Justinian made
all three stipulations valid.

(xii.) But a stipulation cum moriar or cum morieris:.
dari spondes ? was valid even in the time of Gaius,! |
for here the right vested at the last moment of life, and
so could be inherited by the heir.

(xiii.) Formerly also a stipulation praepostere con-
cepta was void, e.g. < If the ship Barbara arrives next
Monday from Asia do you promise to give me five
auret to-day ?’ Justinian made such a contract
valid, but performance could not be demanded until
the condition was fulfilled.

(xiv.) A means to promise B his slave Pamphilus,
but by mistake promises Stichus ; the stipulation is
void.  (Kzror vn corpore.)

(xv.) 8o too a stipulation ex turpt causa, i.e. tainted
by illegality or immorality, e.g. a promise to commit
homicide is void.

C. Actions.—The stipulation was enforced by one
of three actions. according to the nature of the case.
Where the object of the stipulation was a definite sum
of money the remedy was condictio certi or certae
pecuniae ; where the object was the delivery of a
definite thing (certa res) the remedy was condictio
triticario ;* and where the object was the doing of an
act thére was an actio ex stipulatu. If there was a
penal stipulation for the non-performance of the act
a condictio certi could be brought upon it. _ The actions
upon_a stipulation, like the contract itself, were
stricti juris.
1A stipulation to take effect after the death of a third person was
valid (J. iii. 19. 16).

2 From triticum, grain, which would be a common object of a
stipulatio in early times with an agricultural race.
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D. Joint debtors and creditors.—A promise could be
made by means of a stipulation to two or more persons
(adstipulatores),' and two or more persons could jointly
make a promise, by stipulatio, to another (adpromis-
sores). In each case the whole thing promised was
due to each stipulator and from each promissor. But
in each obligation there was only one thing due, so
that if either of the joint parties received or gave the
thing due the obligation was at an end (J. iii. 16. 1).

(a) Adstipulatio was chleﬂy used in early law for
B, and wishes to gua.rd against not being able to see
it carried out, e.g. because he is going abroad. Instead,
therefore, of merely making the stipulation himself
with B, he gets B to promise the act to himself and C.
A asks B, ‘Do you promise’, etc., then C asks the
same question, and B replies, ‘ Spondeo’. Cis, of course,
more than an agent; he is one of two principal
creditors, and can sue B in his own name; but C is
bound, as regards A, not to abuse his rights, and he
must make over to A whatever he recovers from B.
Another use of adstipulatio was to evade the rule
gﬂi'iqh, prior to Justinian, prohibited a stipulation
80 expressed as to take effect only after the death of
the parties. 1If, e.g., A wished that B should make
payment after A’s death to his (A’s) heir, A and C
would jointly take a stipulation from B. Then if C
survived he could sue on The stipulation and was
bound to account for what he recovered to A’s heir
(G. il 117). It was_superseded by the contract of
maudatum

(b) Adpromissio or joinder of debtors was chiefly
used for the purpose of suretyship or guarantee, the
1 The right of an adstipulator did not pass to his heir.
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esgence of which, according to the modern conception,
is that C (the surety) promises to pay or perform A’s
debt or other obligation to B if A does not. In the
time of Justinian the only manner of constituting
suretyship by a verbal stipulation was fidejussio ; * the
two earlier forms, sponsio and fidepromissio, mentioned
by Gaius, having become obsolete in Justinian’s time.

Sponsio, which only applied where all the parties
were cives, was formed by the use of the words Spon-
desne, Spondeo. Fidepromissia was not confined to
citizens, and the words used were Fulepromzmme ?

uleprommo ; both forms were only applicable
where the debt which was being guaranteed was itself
created by stipulatio, and in neither case was the heir
of the surety liable. The following laws applied to
these two forms of suretyship, the first to sponsio
only :

(i.) A lex Publilia provided that a surety by sponsio
who had been compelled to pay the debt could recover
from the principal debtor, who failed to repay him
within six months, twice the amount of the debt by
the actio depensi.

(ii.) A lex Apuleia provided that if, there being
several sureties, one had been obliged to pay more
than his fair share, he might by an actio pro socio*
recover the excess from his co-sureties.

(iii.) 4 lez Furia, which did not apply to sureties
outside Italy, limited the liability of sureties to two
years from the date of the contract, and provided that
each should be liable only for his own share.

(iv.) 4 lex Cicereta ® required the creditor to inform
an intending surety of the amount of the debt and the

1 J. 1ii. 20. 2 Q. i, 122,
3 The dates of all these lJaws are unknown.
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number of sureties, and a lez Cornelia, 81 B.c. (wWhich,
unlike the above laws, also applied to fidejussores),
provided that no one should become surety for the
same debtor to the same creditor in the same year
(idem pro eodem, apud eundem, eodem anno) for more
than 20,000 sesterces, the excess only being void.
Fidejussio, which was the sole means of creating
suretyship by stipulation in Justinian’s time, and
which must have dated back at least to 81 B.c., since
the lex Cornelia of that year applied to it, was formed
by the use of the words Fidejubesne ? Fidejubeo, and
not only was the surety bound, but his heirs also. An
%]gﬁigation could be guaranteed by this method what-
ever its nature ; 7.e. though it arose from some other
form of contract than a stipulation, and even though
it arose from delict. Further, the main obligation
might be a naturalis obligatio merely, and might
even be guaranteed by anticipation. Each surety
(fidejussor) was liable for the whole debt, and the
creditor might therefore demand it from any one
of the sureties he pleased, but an action taken to
litis contestatio (infra, p. 411) or, after Justinian’s
changes, to judgment against one released all. Before
Justinian, there was no necessity for the creditor to
sue the principal debtor (i.e. the person whose debt
had been guaranteed) before the sureties, though this
would be injuria (infra) if the principal was able to
pay,since it was a reflection on his solvency. Justinian,
by a Novel, introduced the beneficium ordinis (or
b jonis or di. ionis), by which a surety could
&_@em@l}d that the creditor. should sue the principal
tdebtor before proceeding against him, but such action
{did not release the others. A surety who had been
1 7. iii. 20. 3.
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compelled to pay could recover from the principal
debtor by the actio mandati. As between the sureties
‘themselves a rescript by Hadrian introduced the
beneficium divisionis, which enabled one of several
sureties when sued for the whole debt to demand
that the claim should be divided between himself
and the other solvent sureties.! Further, a surety
called upon to pay the whole debt might avail himself
of the beneficy dendarum actu , 1.e. Tequire
the creditor before payment ? to hand over to him all
his remedies (including mortgages to secure the debt),
and so, standing in the place of the creditor, sue the
principal debtor for the amount paid, or the other
sureties for their fair share ;* he was regarded, not as
having paid the debt but as having purchased the
right of the creditor. A fidejussor could in no case be
bound to pay more than the principal debtor, but
might engage to pay less or to pay conditionally.

By virtue of a S.C. Velleianum (A.D. 46), suretyship
or other intercessio * by women was forbidden, and a
female surety, if sued on her promise, could accord-
ingly plead the exceptio 8.C. Velleiani. But the
statute did not apply where the woman had been

1 A remedy which was not so favourable as that given to sureties by
sponsio or fidepromissio by the lex Furia, since under that law the
liability was automatically divided among all sureties, whether solvent
or not. A fidejussor, on the other hand, had to claim the beneficium
divisionis (expressly), and was affected by the fact that some might be
insolvent.

2 After payment this could not be done, as payment extingmshed
all actions.

3 Besides being ituted by verbal contract, ip might
arise from (i) mandatum qualificatum (p. 338), and (ii.) constitutum
debiti alieni (p. 347).

4 Suretyship was one species of infercessio (i.e. becoming liable on
behalf of another) ; another kind of intercessio would be novating the
debt of another by stipulatio, i.e. A stipulates with B (by way of novation)
to pay tho debt of C in ideration of C being disch
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guilty of fraud, or where the object of the main stipula-
tion was to provide a dowry for her daughter, or where
the creditor was a minor and the principal debtor
insolvent, or where it was for her benefit, or she had
deceived the creditor, or to save her father from the
consequences of a judgment. Justinian retained
these provisions, but required, in addition, that an
intercessio by a woman should be in writing, executed
before three witnesses, unless given for value received,
or to provide a dowry, or if she had been paid for it, or
confirmed it after two years, otherwise it was to be
absolutely void;! also that in no case should an
antercessio for a husband be valid. The frequency of
legislation in relation to suretyship bears witness to
the common occurrence of that contract, and to the
necessity of protecting those who were required by
the social opinion of the times to accept the burden of
suretyship.

(ili,) Contracts made *litteris’.

Though an obligation could be created by a literal
contract in the time of Gaius, the so-called literal con-
tract of Justinian was not, in itself, a means of creatmy
an obhgatlon but was the evuienve _of an obligation
created in some other way, though this evidence might,
by a kind of estoppel, become conclusive. Justinian
is, therefore, rather lllogxcal in classifying contracts
litteris as a means of creating an obligation.

The true literal contract, as described by Gaius,
may be defined ? as a means of creating an obligation

1 I.e. incapable of even being sued upon, so that there would be no
need to plead the exceptio of the 8.C.
2 As will appear later, this definition needs quuhﬁcahon, but, with

our present i it seems i ble to frame a short and
accurate definition,
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to pay money. by a fictitious entry (ezpensilatio) in
the creditor’s account book called the coder accepti et
depenst,! with the consent of the intended debtor. A,
with B’s consent, enters the fact that B is indebted to
him in fifty aurei, and thereupon B is under an obliga-
tion to pay, though no money has passed between them.

Such an entry might be one of two kinds:?

(i.) Nomen arcarium ; i.e. a statement that money
had actually passed between the creditor and the
debtor, in which case no obligation litteris arose ; the
entry was merely evidence of the debt, but the debt,
being actual, was sufficient in itself to create an obliga-
tion, with the very adequate remedy of a condictio
certae pecuniae ; and—

(ii.) Nomen transcripticium.

An entry by nomen transcripticium was where a
creditor closed one account in his codex (accepti relatio)
and opened a new one (expensilatio), and it was prob-
ably only under these circumstances that an obligatio
litteris arose.

The subject will, perhaps, become clearer by
examples :

(i.) A advances B money by way of loan (v.e. on
a mutuum), and enters the loan in his codex. The
obligation on B’s part to repay arises on the mutuum,
and is enforced by the condictio which that contract
gives rise to ; the entry is merely nomen arcarium, i.e.
evidence of the real contract upon which alone the
obligation depends.

(ii.) A has in the past had dealings by way of sale,

1 In Muirhead’s R.P.L.,at p 249, the codex is called accepti et expenss.

2 Another view is that it was one of three kinds: (1) Arcarium; (2)

l where, a having taken place, e.g. sale,

the parties agree that an entry shall be made of a debt (as if it were a
loan), e.g. Pythius and Canius; (3) nomen transcripticium.
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exchange, etc., with B, of which an account appears
in his codex showing a balance against B for 500 aures.
A, with B’s consent, closes this account by a statement
on the opposite page (contrary to fact) that B has paid
the aurei (accepti relatio), and opens a new account
with the statement (contrary to strict fact) that he
has advanced to B the sum of 500 aureir Hence the
expensilatio represents a nomen transcripticium ; a
nomen (debt) has been transferred from one account
to another, and, if the transaction was with B’s express
or tacit consent, B is, by virtue of the new entry merely
(¢pso nomine), bound to pay the money. In effect the
old contracts between A and B have been novated,
i.e. extinguished, one single obligation having been
substituted in their place ; obviously a course which
offered many advantages to both parties, as itsimplified
the accounts,® and saved disputes about the previous
transactions. And if the previous transactions had
been contracts bonae fidei (e.g. emptio venditio), the
creditor acquired a far better remedy in the condictio
by which the literal contract, which was stricti juris
and unilateral, was enforced.

(iii.) A has an account with B, the result of which
is that B is indebted to him in 1000 aures ; he is un-
willing to give B further credit, but will accept C as
creditor in lieu of B, and C at B’s request agrees. A
makes an accepts relatio to B’s account, and transfers
the unpaid debt (nomen) to the opposite side of his
codex by means of an ewpensilatio, which states (con-
trary to the strict fact) that C is indebted to him in
1000 aures, whereupon C becomes bound ipso nomine.

1 Often, but not necessanly, B would make corresponding entries
in his own ledger.

2 See the story of Pythius and Canius related in the third book of
Cicero’s De Officits, mentioned in Muirhead’s 3rd ed. p. 405.
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The technical name for the transcription in case
(il.) was transcriptio a re in personam, in case (iil.) a
persona in personam. These last examples (ii.) and
(iii.) are the only instances of the true literal contract
which Gajus gives.!

It would appear, therefore, that the normal use of
the literal contract was for the purpose, not of creating
a new, but of novating an existing obligation, as in
the two cases cibed, and it is not quite accurate to say
that the essence of the transaction is that the obliga-
tion springs {rom the entry of a fietitious loan. It is
true that if there were an actual present loan the
transaction was a nomen arcartum (i.c. evidence of a
mutuum), and not a literal contract at all. But in
neither of the cases (ii.) and (iii.) above cited was the
entry fictitious, in the sense that the person upon
whom the obligation was imposed received no benefit.
If it were a transcriptio a re in personam he (i.e. B in
case (ii.)) had, in the past, received abundant con-
sideration from the creditor (A); while in the case of
the franscriptio a persona in personam the benefit C
received was a present one, viz. the release of his
friend or, it might be, creditor B from liability. That
the literal contract was not, or was very rarely, used
to create an original obligation is the less surprising
when it is remembered that a gratuitous obligation to
pay money could always be created by a simple ques-
tion and answer (stipulatio), and that after (about)
the year A.D. 200 a mere written promise to pay raised
a presumption that a stipulation to that effect had
been duly made. Of course, if a man wished to benefit

1 The chirographa and syngraphae which Gaius mentions were written
promises to pay, and, in that they raised an obligation though a stipula-
tion had not been gone through, were peculiar to peregrini (G. iii. 134).
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a friend or relative there was no reason why he should
not instruct him to make a fictitious expensilatio, in
which case the entries would be wholly fictitious and,
nevertheless, binding; but, obviously, this was so much
more cumbrous than a stipulation that it would be
rarely, if ever, resorted to.

‘The literal contract was wholly obsolete in the time
of J ustinian, and for this there were three main reasons.
In the first place, the formal contracts (verbal and
literal) lost much of their efficagy* when Aquilius
Galliis; in Cicero’s time, first allowed a man who was
sued upon such a contract to plead the exceptio doly
(i.e. the defence of fraud or other substantial in-
justice).? Secondly, a new praetorian agreement,
constitutum (which was a pactum wvestitum?), was

eveloped which enabled an actionable obligation to
be added to an existing obligation (which was kept
alive), and gave the creditor an even better remedy
than the condictio;* and, thirdly, as will be seen
immediately, under the later law, a mere written
promise to pay might, by the rules of evidence, result
1n an actionable obligation.® '

" The so-called literal contract of Justinian.

It has been stated already that after about a.p.
200 a promise to pay money which was in writing
(cautio) raised a presumption that the promise was the
result and evidence of a mutuum or of a proper stipula-

! Though the stipulation survived under Justinian.

2 It has been suggested that, after this, the two formal contracts

(i.e. the verbal and literal) entirely changed their character, and thence-
forth, though ostensibly based on lorm, in reality depcnded upon what,

in England, would be called But oven in Ji
time a stipulation, though gratuitous, was actionable.

3 P. 346.

4 G.iv. 171,

& For the literal contract generally see Roby, ii. 279.
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tion, though this presumption could be rebutted by the
person who had given the written promise ; for, if
sued, he was allowed to show that no stipulation had
in fact been made. As time went on, however, it
seems to have become customary for debtors to give
what we should call 1.OTU7S (cautiones) without any
suggestion of a preceding stipulation; this usage
arose, partly from the above-mentioned practice of
committing stipulations to writing, partly in imitation
of the Greek syngraphae and chirographa. Suppose
A has made a cautio in favour of B acknowledging
indebtedness for a certain sum, then either there was
a loan of which the cautio is merely evidence, or A
may have been fraudulently induced to make the
cautio in prospect of such a loan, which in fact was
never made. Now if B sues A, and there was in fact
a loan, the action lies on the mutuum or, it may be,
the promise by stipulation given to repay the loan,
the cautio in both cases supplying the necessary
evidence and not being a literal contract. But if
there had been in fact no loan, the cautio raises the
presumption that there has been one, and B will
be entitled to succeed, if A is not in a position to
rebut the presumption. Aquilius Gallus allowed A to
plead the exceptio doli; but this threw the burden of
proving that the money had not in fact been paid
over on A, which very likely he could not discharge.
So about the close of the second century aA.p., A
was allowed to plead in defence the exceptio non
numeratae pecuniae, which threw the burden on B of
proving that the money had in fact been advanced.
This defence could only be pleaded within a certain
time, which under Justinian was fixed at two years.
An artful creditor would naturally wait until this
Y
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time limit had expired before he brought his action.
He could then only be met by the exceptio doli, and A
might fail to discharge the necessary burden of proof.
To prevent this, A could make the exceptio mon
numeratae pecuniae perpetual by notice to the creditor
or to certain officials before the two years had expired.
If he failed to do so then after the period of protec-
tion had elapsed he would be obliged to fall back
on the exceptio doli, and if he failed to prove fraud,
and so rebut the presumption raised by the cautio, he
would lose his case, not because of any literal contract,
but because of the rule of evidence.

(iv.) Contracts made ‘consensu ’

The consensual contracts, like the real contracts,
were formless. They derived their validity not from
the fact that they were executed in some particular
manner, but because the transaction between the
parties was worthy of being enforced on the grounds
of expediency. In the real contracts, this element of
expediency was res tradita, the handing over of a thing ;
in the verbal contracts, it was really in virtue of the
solemn form originally in vogue, though, according
to Justinian, it was the agreement of the parties
(sufficit eos qui megotium gerumt comsentire). But an
agrecment, per se, is merely a pactum, some causa is
necessary, and here there is no causa beyond the
agreement, yet the law seems to have annexed the
binding force of an obligation to certain agreements
because they were commercially important.

The consensual contracts (which were based upon
he jus genttum) * were bilateral negotia bonae fides, and

1 The real contracts were also said to be juris gentium ; but 1t may

be doubted whether this 1s truo of the mutuum, which was stricts juris
and enforced by the condictio.
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could be made snter absentes, were four in number : (1)
e e e T . .

emplio venditio, (2) locatio conductio, (3) societas, and
(4) mandatum.

1. Emptio venditio.

Emptio venditio was the contract of sale. The
vendor agreed to sell, the purchaser to buy, some
object of property for a definite or ascertainable
price, and the contract was complete at the moment
the price was fixed, althougR the thing had not been
handed over, and the price had not been paid, or any-
thing given as “ earnest.” If the price were to be fixed
by a third person, Labeo thought there was no sale,
Proculus that there was.! Justinian decided that if
the third person in fact fixed the price, the contract
was valid ; if he failed to do so, it was void. Formerly
also it was doubted whether the price need necessarily
consist of & sum of money. The Sabinians thought
that the price might be a slave, a piece of land, or a
toga, while the Proculians pointed out that if the price
were anything else save money the contract was
really exchange, and that the contract of exchange
‘was one thing (i.e. an innominate contract), emptio
venditio another. In the end, the opinion of the
Proculians prevailed.® The practical point was that
it was necessary to distinguish between the buyer and
the seller, since their obligations were different. This
requirement was satisfied if the price was partly in
money, or, if originally fixed in money, something else
was agreed to be taken instead. In the absence of
fraud (dolus) the Courts would not inquire into the
adequacy of the price, which must, however, be real,
otherwise it was a donatio; but Diocletian is credited

1 G il 140. 2 J.ni. 23. 2.
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with having provided, in the case of land, that if the
price represented less than half the real value of the
thing sold (laesio enormas), the vendor might rescind
the contract unless the purchaser agreed to pay an
‘additional sum, so as to make the price a fair one.
The rule is probably due to Justinian, as there is no
trace of it before his time.! It was often the custom,
on entering into the contract, to pay something by
way of earnest (arra) ; this was not an essential part
of the contract, but merely ev1dence that the contract
ad in fact been made.

Justinian made certain changes in the law as to
the formation of the contract. It would appear that
in his time it was usual for some contracts of sale to
be in writing (venditiones cum scriptura), probably to
avoid disputes, while others could be made without
writtenevidence (venditiones sine scriptura).? Justinian
provided that where the sale was agreed to be cum
scriptura, the sale was not to be binding unless the
written contract (instrumentum emptionts) had been
drawn up and written, or at least signed, by the con-
tracting parties, or if drawn up by a notary (tabellio)
the document must contain all the terms of the agree-
ment and be complete in every way. Failing this,
there was a locus poenitentiae, and either party might
retract without loss, that is, if nothing had been given,
as earnest. If, however, earnest had been given,
then, whether the contract was cum or sine scriptura,
the purchaser who refused to complete forfeited his

1 Buckland, p. 484.

2 An analogous distinction obtains in Enghsh law. An agreement
for the sale of land, e.g , 1s cum scriptura, i e. cannot be enforced by action
unless in writing, signed by the party to be charged (Sect. 4, Statute of

Frauds), while some agreements for sale may be good without written
or other evidence (sine scriptura), e.g. sale of goods under £10 in value.
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earnest, while if it was the vendor who refused he wag’
bound to restore double. If, of course, the sale was
a venditio sine scriptura, and so complete, each party,
though thus punished, had also to answer for breach
of contract in the ordinary manner.!

Though the contract was complete when the price
was fixed, or, in Justinian’s time, if the contract were
cum scriptura when the writing was complete, and so
gave each party rights in personam against the other,
the property did not pass, i.e. the purchaser did not
acqulre the ownership of the thing sold (and so rights
in_rem) until delivery (traditio), and the vendor was
‘not bound to deliver the thing until he had been paid
the purchase-money in full. Even delivery did not
operate to pass the property until payment of the|
price, unless credit was given to the buyer by the
contract. 1If, in the interval between the completed
agreement and delivery, the thing perished without
fault on the part of the vendor, the loss (periculum rez)
fell on the purchaser (who had still to pay the price),
contrary to the ordinary rule res perit domino. And
in the same way, if the property unexpectedly increased
or decreased in value, the purchaser gained or lost, as
the case might be, cujus periculum, ejus et d
esse debet.

All property (res corporales or incorporales) could
be the object of a contract of sale except— | .

(i.) Res extra commercium. Here the contract was
void. But if a man bought, e.g., a freeman in ignor-
ance, t.e. was deceived by the vendor, the sale was
valid ; it could not be specifically enforced, but the

1 Justinian’s provisions are not very clear. See further Girard, 8th
ed. p. 576 and n. 3, and on the subject generally, Moyle, Contract of
Sale in the Civil Law, p. 41.
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vendor could be compelled by the actio empti to pay
the purchaser the supposed value of his bargain (quod
sua interest deceptum eum non esse).

(ii.) Things which both parties knew to be stolen.

(iii.) Things alrea,dy belonging absolutely %o the
purchaser (suae res emptio non valet).

(iv.) Things the alienation of which was forbidden,
9. land forming part of the dos ; or forbidden to the
particular purchaser, e.g. a guardian could not pur-
chase the property of the ward.

The prohibition did not extend to the sale of a third
person’s property.

It was possible to sell things which had merely a
poténtial existence, e.g., next season’s wool or fruit
crop (emptio ret speratae) provided it materialised, and
even the mere expectation of property, whether it
materialised or not, e.g. whatever the next cast of the
net might bring up (emptio spei). So too the sale of
an existing hereditas was good, or of any other res
ancorporalis like a usufruct, but not usus, though it was
possible to purchase the right to the creation of both
of these.

““ A sale might be made subject to a condition, or
varied by various collateral agreements (pacta adjecta).
The most important of these resembled our sales on
approval, of which there were two varieties: in the
former, the purchaser bargained for a preliminary
trial in the case of such consumables as wine (emptio
ad gustum), or in the case of unconsumables (pactum
displicentiae), e.g. a horse on trial. Here the owner-
ship and therisk did not pass till approval was signified.
More commonly the purchase was immediate, Fut
the purchaser reserved the right to rescind the sale
if the trial was not satisfactory. Here the ownership
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and the risk passed at once, but accidental destruction
or loss does not seem to have affected the purchaser’s
right to rescind. The vendor might bargain for the
right to buy the thing back, or the purchaser the
right to sell it back to the vendor at the original or
some agreed price. By a lex commissoria the vendor
could avoid the sale if the price were not paid by an
agreed time. In short, the parties could, with certain.

exceptions, make their_own bargain, since the con-
tract rested on agreement alone.

The chief dutics of the vendor, apart from any special
agreement, were—

(i.) Until traditio to show the care of a bonus
paterfamilias in the custody of the thing. ~As the risk
was with the purchaser, the vendor was not liable for
accidental loss, but must assign to the purchaser any
rights of action he might have against third parties
for loss or damage due to no default of his own.

(ii.) To make delivery on payment, together with

all accessions and fruits.
T But this obligation was limited to tradere, it was
not 7em dare, and therefore the vendor was not bound
to make the purchaser owner or dominus, nor could
the purchaser rescind merely because it turned out
that the vendor was not owner, and so unable to grant
dominium to him.

(iii.) But the vendor was bound, besides making
traditio. to guarantee to the purchaser the undisturbed
possession of the thing. Originally in a mancipatio
there was, under the XII Tables, an actio auctoritatis
for double the price if the vendor failed, within the
period of usucapion, to defend the purchaser against
anyone claiming by a superior title. In the case of a
sale of a res nec mancipt of value it was usual to
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stipulate for the same protection (stipulatio duplae),
but where the value was small a stipulatio habere licere
for the actual loss suffered was given instead. Actual
eviction under a judgment was needed before a claim
could succeed in the former case, but in the latter it
sufficed if the vendor had a bad title. Later the pur-
chaser could insist on such protection, and later still,
one or other of these stipulations came to be implied.
"In the end the buyer became entitled to an indemnity
for loss of his purchase through a defect in title.

(iv.) At civil law the vendor, in the absence of
dolus, was not liable for defects in the quality of the
thing sold. But the curule aediles introduced two new
actions (aedilician), by means of which a general
warranty was implied, first where slaves, and later
where horses or cattle, were sold in open market (over
which, of course, the aediles had control) ; and, sub-
sequently, these remedies were, by the interpretation
of the jurists, extended to all sales. The actions in
question were :

(@) The actio redhibitoria, and

(b) The actio quanto minoris.

o ) The former action enabled the purchaser who had
been deceived by some serious latent defect in the
thing sold to rescind the contract, and recover his
purchase-money with interest ; but the action had to
be brought within six months (menses utiles) from the
date of the contract. Alternatively, the purchaser
might by the other action (quanto minoris) recover
damages only, where the defect was not vital, and this
action could be brought within one year (annus utilis).
Apart from the two last-mentioned. special actions,
the ordinary action by which. the purchaser enforced
Eis rights was the actio empts..
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The chief duties of the purchaser, apart from anv '
special agreement, were :

(i.) To pay the price, together with any necessary
expensgs incurred, and

(ii.) On default of punctual payment (the contract
being bonae fidei) to pay interest; and the vendor’s
action to enforce his corresponding rights was the
actio venditi. As already noted, these duties could be
varied in almost every particular by arrangement
between the parties.

2. Locatio conductio (letting and hiring). - -

The contract of letting and hire had three forms : '
(@) locatio conductio ret, (b) locatio conductio operarum,
(¢) locatio conductio operis.

(i.) Locatio conductio ret was where one party to
the contract (locator) agreed to let the other party
(conductor) the use of a thing for a money payment.
The locator had the actio locati, the conductor the
actio conducti, and the contract (as in the two other
forms) was complete when the merces (the amount of
the hire) was fixed. It had to be in money, except in
the case of land, where it_could be in produce ; and,
therefore if A lent B his ox for ten days, in return for
a loan by B to A of B’s horse for a like period, it was
not a case of locatio conductio, but an innominate con-
tract. If the thing let were a house, the conductor
was called inquilinus, if a farm, colonus.t

Hire of this sort (of a res corporalis) presented
certain close resemblances to sale ; both rested upon
agreement, with a money consideration ; both were
Juris gentium and bonae fidei. Hence difficulties seem

1 This kind of colonus must be distinguished from the colonus who
was akin to a servus, as being glebae adscriptus.
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to have arisen as to which of the two contracts were
made in the following cases: (a) A lets to B a band of
slaves as gladiators; B is to pay twenty denardi for
each uninjured slave, and one thousand for each killed
or disabled. Gaius says it was disputed whether the
contract was sale or hire, but that the better opinion
was (magis placuit) that it was locatio conductio in
relation to the slaves uninjured,! but emptio venditio
as regards those killed or disabled. The transaction
could therefore be regarded as a conditional sale or
hire of each slave.? (b) Emphyteusis, or leases of land
in perpetuity at a rent, raised a similar doubt, but
Zeno decided that they constituted a juristic trans-
action distinct from either sale or hire. (c) If a gold-
smith were employed to make a ring out of his own
gold, Cassius thought it was a case of emptio venditio
of the gold and a locatio conductio of the goldsmith’s
services, but the opinion favoured by Gaius, that it was
but a single transaction of sale, gained acceptance.®

With regard to the periculum rei (risk), there was
a difference from the law of sale. The risk of loss
remained with the locator rei, and therefore, if by
accident the thing let were destroyed before the hirer
got it, or if, while in his possession, and without his
fault, it became useless, the hirer was released.

The locator was bound to deliver custody of the
thing let and maintain the hirer in enjoyment of it.
It must be fit for the purpose for which it was let, and
maintained in that condition by him. He must pay
for mecessary expenses incurred in the preservation
of the thing. The conductor had to accept custody

1 For the locator got them back again after they had heen hired for
the exhibition.
2 G. hi. 146, 3 J. i 24. 4.
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and show the care of a bonus paterfamilias in its use,
paying the agreed merces, not using it for purposes no-
agreed upon, not altering its character, and restoring
it at the end of the hiring in substantially the same
condition as that in which it was received.

(ii.) Locatio conductio operarum was where one
party locator) let out his services to the other (con-
‘ductor) in return for a money payment. The services
so let could only be operae lliberales, and therefore
advocates and physicians, surveyors, professors of
law, and other skilled professional men could not
conclude this contract.

(iil.) Locatio conductio operis was where one party
(conductor) * agreed to make something out of, or to
do a job in relation to, materials belonging to the

other (locator)® for a money payment, eg. A agrees
to build B a ship with B’s wood. As in the other
cases, the price must be fixed, so if A agrees to clean
or mend B’s garments, and no definite price is fixed
at the time, the implied reasonable price will not
make the contract one of locatio conductio. It is an
innominate contract, and can only be enforced prae-
scriptis verbis by A, if he has done the work.

In all three cases of locatio conductio each party
was bound to show exacta diligentia (i.e. the care of a
bonus ]aterfamzlms) Finally, though in the case of
locatics -ei death did not terminate the contract, in the
other cases it might, eg. if the contract were for
personal services (operarum).

3. Societas (partnership).
1 With the actio conducti
2 Actio locati : it will bo obscrved that in this case the person who
did the work was called the conductor ; in locatio conductio operarum he
was called the locator.
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“Societas was a contract by which two or more
persons agreed to make a contribution of capital,
labour, or the like, for some joint enterprise, usually,
but not necessarily, commercial exploitation,' e.g.
to carry on a tavern. The contract might take one
of four main forms :

(i.) Omnsum bonorum.

(il.) Ommium bonorum quae ex quaestu veniunt.
(iii.) Alicujus negotiationds.

(iv.) Unius ret.

(i) A societas ommium bonorum was a partnership
which excluded the idea of any partner possessing
private property ; for the agreement was that all
property of the partners which they had previously
owned in separate ownership, or which they might
acquire during the partnership, was to become the
common property of all.*  Debts due from one partner
only could be recovered by the creditor out of the
partnership property, but damages occasioned by a
partner’s delict or wrong only so far as the partner-
ship had been enriched thereby.

(ii.) Societas omnium bonorum quae ex quaestu ve-
niunt was the form of commercial partnership which
was presumed in the absence of other evidence, the
partnership property being limited to property ac-
quired by the partners in business transactions Each
partner might, therefore, have private property ; e.g.
property which he acquired as heres, or by way of
donation or legacy.

(iii.) A societas alicujus negotiationis was where

1 Buckland, p. 504.
2 This is one of the rarc cases in which domintum passed by nmlu

voluntas ; i.e. by the partnership except as to aft
property.
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the partnership was limited to gain in some particular_
business, e.g., slave-merchants, and a species of this
form of partnership was societas vectigalis; i.e. a part-
nership for farming taxes, which had the peculiarity
that it was not dissolved by the death of one of the
partners.

(iv.) A socielas unius rei was onc which had as
its object some single transaction, c.g. the acquisi-
tion of ownership of land to prevent its commercial
exploitation by others.t

Each partner was bound to make some contribution
to the common purpose, whether of capital, skill, or
labour. The share of each partner in the partnership
property and in gain and loss was presumed to be
equal. But this might be varied by agreement.
One partner might, e.g., agree to contribute all the
capital, though the profits were to be equal, ‘ for a
man’s skill or labour is often equivalent to money ’;
and a partner might even, by special agreement, share
the profits but not be liable for loss ; but the converse
case, .e. where one partner shared loss but was wholly
excluded from gain, amounted to a leonina societas,
and the partnership was void. Each partner was
bound to show good faith towards the others and
exacta diligentia.* Each was entitled to share in the
administration, but could not admit others to this
without liability for any resulting loss. But the
conduct of the business could be entrusted by all to
a_manager, who need not be a socius. A partner
called upon by creditors of the firm (for the firm had
not a distinct legal personality of its own) to pay more
than his fair share had a right of contribution (jus
regressus) against the rest, and was bound himself

1 Buckland, p. 504. 2 Ib. p. 506.
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to bring into the common fund whatever he acquired
asa partner. 'The action by which a partner enforced
his rights was the actio pro socio, and a partner who
defended and was condemned in this action might
incur infamia ; while at the end of the partnership,
the actio communi dividundo might also be available
to enforce the proper division of the partnership
property.

The rights and Habilities with regard to third
persons Were as follows. 1If all the partners entered
into the contract, all could sue and be sued on it. If,
on the other hand, one partner made a contract in
his individual and private capacity, he alone could be
sued. A more difficult case was where one partner
made a contract on behalf of the firm. The firm,
having no distinct legal identity, could not sue on
such a contract ; but, nevertheless, it could secure the
benefit, for the partner who had entered into the
contract could be compelled to cede his right of action
%o his copartners Conversely, the firm, as such,
“¢ould not be made liable, but the other partners
might, as individuals, be sued if the contracting
partner was their mandatarius (agent) by an actio
utilis, and in certain “special forms of the contract.

“Ulpian tells us that a partnership might be dis-

Lved ez personis, ex rebus, ex voluntate, ex actione.

(i) Tt was dissolved ez personis (a) when one
partner died,! and even if two or more were left the
partnersTup was determined between them, as well
as in relation to the deceased partner, even if the
partnership articles otherwise provided, in which case
it was a new societas. (b) Capitis deminutio had the
same effect as death, save that under Justinian only

T 1 Unless the societas was vectigalis.
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maxima or media so operated. (¢c) Where one partner
forfeited his property to the fiscus (publicatio), or on
bankruptcy made a cessio bonorum,! or was sold up in
bankruptey.

(ii.) Ez rebus when the purpose for which it had
been formed had been accomplished or become im-
possible ; where the term fixed for the partnership
had expired,? or where, the societas being unius rei,
the thing in question had ceased to exist (e.g. a horse).

(iii.) Ex voluntate.—* In ietatem nemo pel-
litur invitus detiners,” and therefore a partner could
Tetire by mutual agreement, or against the will of the
other partners by re\nouncx_ng, even though a term was
fixed for the contimuance of the partnership and had
‘not expired, orin spite of an agreement not to renounce.
But the retiring party had to compensate the others
for a withdrawal which unfairly prejudiced their
interests, and if the partner retired from some secret
motive, e.g. to secure for himself a prospective gain,
his _callida renuntiatio did not avail him, for he was
obliged to share the profit, when it accrued, with his
copartners. For example, A, who is a partner in a
societas omnium bonorum, hears that he is about to
become heres to B, a rich man who is dying. He at
once retires, and after the partnership has been so
determined B dies and A becomes heir. A is bound
to share the advantages with his former partners.
Lastly—

(iv.) Ex actione—A soctetas may be dissolved by
an actio pro socw, except where that was brought for
fiinor adjustments. Condemnation involved infamia,

1 But in this case the parties might, if they wished, agree to continue,
and so constitute a new partnership (J. iii. 25. 8).
2 This might be classed separately as ex tempore.
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but probably only in the case of dolus.! The action
communs dividundo lay for a division of the common
property, and the rights and liabilities connected

. therewith.

_ The special form of societas known as vectigalis
had for its object the purchase “from the State of tax-
farming, a right sold by public_auction and generally
for five years. There might be contributors who were
not socii called participes. Death did not end the
contract as a rule. By agreement the keres of a
deceased partner could take his place, and this did
not make it a new partnership. It may have been
a type of corporation, the rights and duties attaching
to the whole and not to the individual partners.?

4. Mandatum (agency).

A mandate was a contract by which one person
(mandatarius) gratuitously undertook to do some
service at the request of another. The service had
o be a future one, and could not have an unlawful or
immoral object. If the service were to be paid for,
and the amount fixed, the case was one of locatio con-
duotw if the reward were not fixed, the transaction
might amount to an innominate contract. Though
gratuitous in form there might in fact be an agreement
for a honorarium enforceable extra ordinem (a special
form of proceeding). A mandatum required no special
form, and might be made conditionally, or to take
effect from some future time. The contract was
formed when the mandatarius (agent) undertook the
business (he was, of course, free to refuse), and from
that moment the mandator had_the actio mandat;
directa, the agent the actio mandati contraria. But

"1 Buckland. . 500. 2 Buckland. b. 511.
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though the agreement was thus a complete one, as it
rested on agreement alone, 5o long as nothing had been
done in pursuance of the mandate, either party could
determine the contract. If, however, it were the
agent who renounced, he was bound to do so as soon
as possible (quam primum), so as to enable the man-
dator to get the business carried through in some other
way, and if the renunciation were too late for this to
be possible the mandator had his actio mandati against
the agent unless the agent had some good legal excuse
(e.g. the mandator had become bankrupt, or the agent
was suddenly overtaken by a serious illness).

Since the mandator could revoke before the man-
datarius had proceeded to act, and the latter could
renounce before he had entered on his commission,
provided this did not prejudice the mandator, where-
as he could not do so once he had begun it, it has been
suggested that mandate is more like a real than a
consensual contract, or at any rate stands half-way
between the two classes of contracts. This is not so,.
for it does not in the least resemble a real contract
where delivery of a res constituted the causa obliga-
tiongs. Neither is it predominantly like the innominate
contracts, where action does not lie il one party has
performed his part and so put the other under & Tegal
duty to perform his, for in mandate the agreement
itself binds, and though such an agreement is within
the limits noted revocable, in the absence of such
revocation or renunciation there is no doubt that the
agreement binds.

Justinian states that a mandate might take one of
five forms : e

(i) Mandatum_sua, or mandantis gratia, for the
benefit of the mandator alone; e.g. a request that the

z
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agent should conduct his (the mandator’s) business
or buy an estate for him.

(i) Tua et sua, for the benefit both of the agent
and the mandator; eg. a request that the agent
should lend money at interest to a friend, who was

the mere nominee of the lator ; the dat
benefits by the loan, the agent by getting interest on
his money.

(ii.) Aliena, for the benefit of a third person; e.g.
where the request was to manage the affairs of Titius,
a friend of the mandator.

(iv.) Sua et aliena, for the benefit of the mandator
and a third person; e.g. the mandator asked the agent
to manage property belonging jointly to the mandator
and Titius.

(v.) Tua et aliena,' for the benefit of the agent
and a third party; e.g. where the request was to lend
money at interest to a third person.

A request for such a loan was called mandatum
cred or datum qualificatum, and was
a form of suretyship, being usually associated in
the Digest with fidejussio ; for a man who requested
another to lend money to a third person was held to
promise repayment himself if the third person made
default. But a contract of suretyship by mandatum
quolificatum, though it closely resembled one formed
by fidejussio, had certain minor distinctive features;
e.g. the principal debtor and fidejussor being liable for
the same debt, the fidejussor was originally released
if the creditor sued the debtor, and the action reached
litis contestatio? whereas the mandator, being liable

1 As Dr. Moyle points out (5th ed p. 447), another possible form
would be in the interest of all three (sua, tua, et aliena), as where A asked
B to lend money at interest to C to enable C to repay a loan owing to A.

2 P. 411
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on a separate contract, could be sued, although the
agent had first sued the third person, to whom, at the
mandator's request, he had lent money ;* further,
the mandator, even after paying the agent, could
demand that the actions should be transferred to him
if still subsisting.

A mandatum tua gratia, i.e. merely for the benefit
of the agent, created no obligation quia nemo ex
consilio mandati obligatur. If, therefore, one merely
advised another to do something which concerned
him alone, the contract of mandatum was not formed :
it was a case of consilium (advice) ; e.g. B is doubtful
whether to invest his money in the funds or to
buy land with it. A suggests the former course. B
follows his advice and suffers loss. B cannot in
classical law recover the loss in the absence of fraud;
but Justinian seems to have granted an actio contraria
if it appeared that B would not have acted as he did
but for the advice. Toh

The duties of the agent who had accepted a man-
datum were as follows: (i.) To execute it (unless he
promptly disclaimed) ;* (ii.) to show ezacta dili-
gentia 3 ® (iii.) to make over to the mandator anything
he acquired in the execution of the mandate (e.g. the
horse, if the mandate was to buy one), and also any
actions relating to the transaction; (iv.) to render a
proper account.

These duties could be enforced by the actio mandati

1 Justinian, howover, placed the fidejussor in the same position as
the mandator in this respect. 2 Vide supra.

3 He must, therefore, not exceed his instructions (J iii. 26. 8). If
being instructed to buy at 100 aurei the agent bought at 150, the
Sabinians thought that he could not even sue the mandator for 100 aurei.
The Proculians held that the action would he for the less amount, and
this opinion prevailed (quae sententia sane benignior est). The agent
could, of course, buy for less than the sum authorised.
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directa, condemnation in which carried infamy. The
mandator, on the other hand, could be compelled by
the actio mandati contraria to reimburse the agent
and indemnify him against all expenses and liabilities
properly incurred in the execution of the commission.

The contract ended—

" (1.) Where the object was accomplished or became
impossible.

(ii.) By the mutual agreement of the parties, even
in course of performance.

(iii.) By one party repudiating before perform-
ance ;! and

(iv.) By the death of either party before the
mandate had been executed; but—(a) if the agent
executed the mandate after the death of the man-
dator and in ignorance of his death, he was allowed,
nevertheless, utilitatis causa, to bring the actio man-
dati contraria against his principal’s heirs; and if
the agent died in course of performance his heir was
bound to complete the business. (b) If the man-
datum were for an act to be done after the mandator’s
death, it probably remained good in spite of the death
of the principal.?

The chief applications of mandate.

1. Agency.—In modern systems the law relating
to agency has received a very complete development,
due to the expanding needs of commercial intercourse,
so that if an agent duly authorised by a principal with
the necessary capacity, acts within the terms of his
authority, he merely establishes direct contractual
relations between his principal and the other party,

1 Vide supra.
2 A mandate that something should be done after the death of the
agent, n.e. by his heirs, was void in the time of Gaius (C. w. 158).
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but himself acquires no rights and incurs no liabilities
if he makes it clear that he is acting merely as an agent.
Inearly Roman law the need for an agent could nothave
made itself seriously felt, owing to the possibility of em-
ploying persons in power like slaves and filiifamilias
for the purposes of business. But these are in no
sense agents; they are mere messengers or inter-
mediaries. In the field of contract any rights acquired
through them were not acquired by them, but by the
dominus or pater, who could alone enforce them, On
the other hand, these subordinates in the familia could
not burden their superior with any obligation. This
unfairly one-sided state of affairs was corrected by
the praetor in the actiones adjectitiae qualitatis in the
following cases: V

(a) The actio quod jussu lay where the dominus or
pater; rfamilias expressly authorised the business. He
was ully liable; but this is not a case of agency, for it
is confined to those in power, gave an added liability
to any that may have been incurred by the slave or
son, and does not seem to have been dependent on
the slave, ete., informing the other party of the author-
ity given to him. It was a case of jussus, and the
praetorian action was merely a remedy for hardship
that might otherwise be suffered.

(b) The actio de peculio et in rem verso, really a com-
bination of two actions, where the dominus furnished a
peculium and the slave traded withit. The dominus,
etc., was liable up to the extent of the peculium as that
stood at the time of judgment; but while he could
deduct anything due to him from the peculium of the
slave, etc., he was fully liable to the extent of any
profit to his own estate. Here, too, the requirements
of agency are not satisfied, for, among other things,
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the particular transaction that occasioned the loss
may have been actually forbidden by the dominus.
It is really a matter of rough justice that he who has
supplied the means and made possible their employ-
ment for gain, should be liable up to the extent of the
peculium supplied.

(c) The actio tributoria lay where a son or slave
traded with his peculium to the knowledge of the
master, the liability being limited to the part of the
peculium so employed, but without any right in the
master to make any preliminary deductions of what
was due to him. The creditors called on the pater-
Jfamilias to share out the peculium concerned between
them and himself, if anything were due to him, pro-
portionately to their respective claims. If they sus-
pected an unfair share-out, they brought the action.

. The above cases arc confined to persons in the
}amilia. In two cases the praetor extended the prin-
ciple to persons not in the fumilia ; i.e—

(d) The actio institoria lay where a son, a slave,
whether one’s own or another’s, or a freeman was
appointed dnstitor, that is, to the management of a
business, to recover all that was due on contracts
entered into in connection with it.

(€) The actio exercitoria lay where one person, called
the exercitor, appointed another to the_charge of g
trading ship, for all contracts entered into by such
magisiér navis in connection with the adventure.

Apart from these special cases, the nearest approach
of Roman law to the modern conception of agency
was the mandate, which worked in this way. Let us
suppose that A at Rome, wishing to buy a house from
B who resides in Tarentum, gives C (at Tarentum) a
mandate to enter into a contract for its purchase at
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a certain price, and that C duly agrees to buy it. This
gives A no rights under the contract even if C informs
B that he is acting for A, and so it is not agency in the
modern sense. C is bound to hand over to A the
rights against B that he has acquired, and so he gives
A a mandate to sue B for the house (procuratio in rem
suam) in (’s name and to keep it for himself. On
the other hand, C is liable to B for the price. If he
actually pays this he can of course recover it from A
by the actio mandati contraria. But more commonly
A will promise by stipulation to pay B the price, and
thus novate C’s liability to B, so that if A sues for the
house it is as datarius of his datarius, while
his liability to pay the price rests on the stipulation
and not the sale. In a very few and very special
cases there need be no cessio by C of the rights of
action he has secured on A’s mandate, for A was
allowed an actio utilis in his own name. The view
that A could always use an actio utilis wherever he
could force Cto make a cessio is agreed to be erroneous.
Papinian seems prepared to give B an action against
A for the price, perhaps only if he was aware that C
was acting for A, on the analogy of the actio institoria,
which some call quasi-institoria.

2. Suretyship.—This application has been noted

A ) )y, At

under dat P or

qualificatum.

3. For the purpose of conducting litigation.—No
representation was generally possible under the
earliest or legis actio system of procedure, but under the
formulary system this was permitted, and a procurator
in litem could be appointed by mandate for_ the

MOS& .

1 Buckland, p. 517.
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4. The transfer of obligations.—This subject will be
dealt with more fully later on ;* here it suffices to say
that the benefit of an obligation, but not the burden,
could, in effect, be transferred by appointing an agent
(procurator), a form of mandate, to sue for what was
due, with an agreement that he could keep what he
recovered for himself.

The classification in the Institutes of contractual
obligations as arising either re, verbis, litteris, or
consensu is not exhaustive. Such an obligation
might also arise from an innominate contract and
from a pactum vestitum. It remains, therefore, to
consider these two sources of obligation before dealing
with obligations quasi ex contractu and the means by
which contractual rights and liabilities could be trans-
ferred (otherwise than by a i0 per universi )
and terminated.

Innominate contracts.

Professor Buckland points out that to treat in-
nominate contracts as an extension of the real contracts
is a mistake, for the real contract bound by reason
of the delivery of some res corporalis, whereas the
1nnommate contracts rest upon the principle that

¢ in an agreement for mutual services performance on
one side binds the other. The essence was the quid
pro quo which was absent in the contracts re.’2 These
contracts being of comparatively late development
did not fall within any of the named classes of con-
tracts, and hence came to be called innominate
contracts by modern civilians. The Romans do not
even mention them among the contracts, though Paul
gives a rough classification presently to be considered.

1P, 352. 2 Buckland, p. 519.
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Girard holds that they were not completely generalised
until Justinian. The general principle is that each
party has promised to give or do something in return
for a similar promise from the other, and one of the
two has carried out his promise ; it is obviously unfair
that the other should withhold performance on his side.
Thus A promises to help B with his harvest if B will
return the service ; B promises to do so. So far it is
a mere nudum pactum. A carries out his promise :
this puts B under a legal duty to perform his part, and
to enforce this there is an actio praescriptis verbis.
The material part of the formula begins with prae-
scripta verba, .e. a preliminary explanation of the cir-
cumstances under which the action is claimed, since
the agreement itself has no specific name.

Paul classifies them as follows: (1) do ut des, (2)
do ut facias, (3) facio ut des,and (4) facio ut facias. This
scheme, it has been pointed out, is not exhaustive, since
it makes no provision for cases where there is to be a
forbearance on one side. The most important cases
were those of (a) emutatzﬂgxchange _o_zl)arter),where
A transfers the ownershlp of a res corporalis to B in
consideration of B’s promise to do the same to A with
respect to some similar res.  (b) Aestimatum, probably
one of the earliest, consisted in an agreement to return
within a certain time a res delivered or to pay its agreed
value instead. This plan was adopted by travelling
merchants and enabled the recipient (a dealer) to make
a profit by selling the article for a higher price than he
had agreed to pay, or to keep it if he so pleased. It
is not in intention a sale, but it might of course become
8o (c) Precarium was the grant of property, usually
land, to be enjoyed, at the pleasure of the grantor,

1 For the questwn of risk see Buckland, p. 521.
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without payment. The grantee had possessio civilis
protected by the interdicts against third parties. It
is unlike the other innominate contracts, for there is
no quid pro quo. (d) Transactio is the compromise of
a legal dispute based on some quid pro quo.

Pacta vestita.

Tt has been pointed out already that, according
to the theory of Roman law, before a true contract
could arise two elements were necessary : the agree-
ment of the parties (pactum), and some legal reason
(causa) why the agreement should be regarded as one
which the law ought to enforce. If there were an
agreement but no causa, the pactum was nudum, .e.
unenforceable by action, though in certain cases it
was not without legal consequences, for—(i.) a pactum
to pay interest produced a naturalis obligatio, and so
afforded a defence to an action to recover money paid
under it; and (ii.) if a pactum were added (pactum
adjectum) to a contractwhich was a negotium bonae fide
(e.g. one of the consensual contracts), then, if added at
the time, the pactum was regarded as part of the main
agreement and equally enforceable ; if added after-
wards it gave rise to an exceptio merely.! Further,
though a pactum, as such, never became actionable,
it afforded a defence to a delictal action, and certain
pacta, though not coming within any of the classes
above mentioned, and though not adjecta, were en-
forced on their own merits, sometimes by the praetor,
sometimes by virtue of express statutory provision.
Where a pactum was enforced (whether adjectum or
otherwise) it was Wn_as _pactum_vestitum. An
example of pacta which became vestata by virtue of the

1 Cf. Sohm, 3rd cd. pp. 414-417.
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praetorian influence (pacta praetoria) is afforded by
the constitutum debity, which was an informal promise ?
to dlscharge some subsisting liability, either the
promisor’s own liability (constitutum debui proprii),
or the liability of a third person (constituium debiti
aliens), the remedy being the actio de pecunia constituta
with a penal sponsio of half the amount Tt is obvious
that the constitutum debits aliens was o third method
of constituting suretyship,® and in some ways the
suretyship so constituted was more stringent than
where created by fidejussio, since, e.g., the surety by
constitutum remained liable even after the debt had
been barred as ugainst the principal debtor by lapse
of time, whereas the fidejussor’s liability, in such case,
was also terminated. Justinian applied to it the
benefictum divisionis and excussionis. An example of
pacte made actionable by imperial enactment (pacta
legitima) is afforded by a promise to give a dowry, or,
under Justinian, 1f registered or for less than 500 solidz,
a promise of mere bounty (pactum donationis). Rest-.
ing, as they did, on agreement only, the pacta vestila
may be regarded as an extension of the prineiple of the

consensual contracts.

Limits of the contractual obligation.

The effects of a contractual obhgation were confined
to the parties themselves ; no one not a party to the
contract could, in general, acquire rights or incur
obligations under it. Thus Gaius tells us: inelegans
visum est ab heredis persona incipere obligationem ; an
obligation cannot begin in the heres under a contract

1 Another example is the receptum, e g. argentariorum or arbitri. See
Girard, 8th ed. pp. 643 646. I e. not mmde by a stipulation.
3 The others being fidejussio and (vide supra).
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entered into by his ancestor. But an heir could of
course inkerit the right under such a contract, and,
where it was not purely personal in character, _the
burden as well. The fact that the rights acquired
by slaves or sons in power accrued to the paterfamilias
is not an exception to the rule, for they were in a sense
his and merely represented him ; they spoke with his
voice. There were a few exceptions before Justinian,
which need not be considered here.*  Justinian, in the
cases already noted, violated the logic of the rule laid
down by Gaius with respect to the heir, who could be
bound or entitled under a promise or a stipulation
of the testator or ancestor, and the praetorian actiones
adjectitiae qualitatis formed an important group of
exceptions. = Apart from these, if A entered into a
contract with B for the benefit of C, C could not
enforce the obligation, not being within the contract,
neither could A, for though he was a party to the con-
tract he had no interest in its performance. The
practical difficulty could be surmounted by A exacting
a penal stipulation from B in case of B’s non-per-
formance in respect of C. Alternatively, A could
contract with B in his own interest, and then by a
mandate assign the benefit of the contract to C, who,
however, must sue in A’sname. 1f A, however, had a
real dnteresse in the performance of the contract in
C’s favour, he can maintain an action for non-per-
formance, e.g. where B promises A to pay C money
which A owes C. On the other hand, if A promised B
that C would give or do something for B, apart from
Justinian’s legislation where C was A’s heir and bound
to perform, C would not be bound to B, nor could B
sue A, for A had made no undertaking for himself.
1 See Buckland, pp. 423-424.



JUS QUOD AD RES PERTINET 349

1

Yet if A undertook to see that C would discharge th
Hligption, this had the saxe effect 38 i be bad under-
taken the obligation himself. If not, B ought to take
a penal stipulation from A in case of C’s non-per-
formance, and so protect himself. 'Where A had given

a mandate to B to enter into a contract with C,!'
Papinian allowed A to sue C directly, on the analogyl(
of the actio institoria, but it is not clear whether C

must be aware of the fact that B was contracting on
A’s behalf.

Subsect. 2. Obligations arising quasi ex contractu

In the case of the quasi-contracts the obligation
was produced by causa alone; the parties had not
in fact agreed, but an obligation was imposed upon
them by law on equitable grounds; and since the
relation between them seemed to be more akin to
contract than to delict, where the obligation arises
out of wrong, the obligation was said to spring, not
from contract, for there was no pactum, but from an
origin analogous to contract, i.e. to arise quasi ex
contractu. The following are the examples which
Justinian gives of these obligations :

1. Negotiorum gestio was where one person man-
aged the affairs of another without the authority
of the latter; e.g. the negotiorum gestor repaired his
friend’s house during the absence of the latter from
Rome to prevent the property from falling down.
The relationship is akin to mandatum, but differs in
that the mandatarius had previous authority. In a
proper case of negotiorum gestio, however, the person
who benefited by the act done was liable, although he

1 The English ‘ contracts implied by law’ rest on much the same
bass.
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had neither authorised nor ratified the act, and could
be sued by the actio negotiorum gestorum contraria
for the expenses or other liabilities which the nego-
tiorum gestor had incurred in doing the work. But
no case of megotiorum gestio arose unless—(a) the
work were really urgent; (b) it had been done in the
interests of the owner and with the intention of creating
a case of negotiorum gestio; and (c) the negotiorum
gestor had not been previously forbidden by the owner
to undertake the business. The remedy of the prin-
cipal was the actio negotiorum gestorum directa, by
which the negotiorum gestor could be sued if in the
conduct of the work he failed to show exacta diligentia.
Practically the only recognition of the principle of
negotiorum gestio in English law is in the case of salvage
in the Admiralty Court.

2. The tutor’s action against his ward, actio
tutelae contraria, and the ward’s actio tutelae directa
arose quasi ex contractu. In the case of curator and
ward the remedy was the actio negotiorum gestorum.

3. Two or more persons, without being partners,
hold something in common, e.g. a house which has
e
come to them as a legacy, and one of them has alone
enjoyed the property or has been put to necessary
expense in rclation thercto; here the obligation to
give an account of the profits or to share the expense
was considered as arising quass ex contractu, and could
be given effect to in an action communi dividundo ;
or if the persons were co-heirs, by the actio familiae
erciscundae.

4. The heir, on entering the inheritance, was bound
to satisfy the claims of the legatees quasi ex contractu.

5. A person who received money not really due
(even under a natural obligation) to him, but paid by
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another through mistake of fact and received in goc |
faith, was bound to repay it by an obligation arising
quast ex contractu, the action being the condictio /n-
debiti soluti. Exceptionally, however, money paid by
mistake could not be recovered ; e.g. in the case of a lis
crescens, i.e. where the amount recovered was increased
if the liability were denied, as in an action under the
lex Aquilia ; or where, in the time of (faius, a specific
legacy had been given per damnationem ; or, in the
time of Justinian, a legacy or fideicommissum had
been hequeathed to some pious foundation. In other
words, if a person paid a claim which he thought was
due on a lis crescens, and then found that he had been
mistaken, and the money was not due at all, he could
not recover, because by payment, which was in the
nature of a compromise, he had really obtained a kind
of advantage, .. he got rid of possible liability, if the
facts had turned out otherwise, of having to pay an
increased amount. Moyle suggests that, had the rule
been otherwise, a person while in doubt as to whether
something were due on a lis crescens or not, might have
guarded himself by payment, and have then sued by
a condictio tndebiti, thus, in effect, denying liability ;
yet, if he failed, he would not incur the penalty of the
increased sum, since he was himself suing on the
condictio, not being sued on a lis crescens. But this
can hardly be, for if the money was paid in doubt as
to whether it was due, the condictio indebiti would not
lie, for the payer must honestly believe it to be
due. Further, as Professor Buckland points out, the
payer would have to undertake a very heavy burden
of proof and it is not easy to see how he could dis-
charge it.!
1 Buckland, p. 539.



352 ROMAN PRIVATE LAW PART

Subsect. 3. The Transfer of Contractual Rights and
' Liabilities

Since every obligation implies a right, the subject
of the transfer or assignment of obligations has two
aspects. How, if at all, could (a) the liability under,
and (b) the benefit of, a contract ! be transferred by
the act of the parties 22

In describing the methods by which single items
of tangible property (res sinqulae corporales) could be
transferred by one man to another (e.g. in jure cessio
and traditio), Gaius ® remarks that these methods of
transfer have no application to obligations; which
were not only res tncorporales but were regarded by
the Romans as personal to the contracting parties and,
in some cases, so personal as not even to be capable of
passing with the rest of the juris universitas to the heir.

The only manner in which Lability under a con-
tract could be transferred* was by novation, i.e. the
person to whom the obligation was due had to consent.
A, eg., owes B fifty aurei ; the only method by which
A’s liability can be transferred to C, so as to make C
B’s debtor in lieu of A, is for all three to agree; B
either taking a stipulation from C at A’s request
(expromissio), or, with the consent of A and C, making
a transcriptio a persona in personam. The same rule,
that liability under a contract can only be transferred
(by act of the parties) with the creditor’s consent,
obtains in English law, and, obviously, the principle

1 Or quasi-contract, but the term contract is used as including both.

2 Ona i0 per uni (supra) ok were ferred,
not by act of the parties, but by operation of law. 3 G.n. 38.

4 It is not strictly a transfer of the obligation, but the extinction
of the old obligation and the creation of a new one
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is a sound one. It would be inequitable that one’s
debtor should have the right to escape further liability
on his contract by substituting some man of straw to
perform it.

Originally also the benefit ! of a contract could only ;
be transferred by novation, the person to whom thel
right was to be transferred taking, at the request of
the original creditor, a new stipulation from the
debtor, which operated to discharge the obligation
owed to the original creditor, and to create a new one
in favour of the transferee.? Novation is not strictly
a transfer of the obligation, but the extinction of an
existing obligation, and the substitution of a new one.
Under the formulary procedure however, the practice
arose for the creditor to give the transferee a mandate
to recover the debt, nominally as agent (procurator)
for the creditor, but really on his own behalf (i.e. the
transferee was to retain the debt when recovered).
This species of mandate was known as procuratio in
rem suam, and the formula in the action ran: ‘If it
appears that the debtor owes the original creditor fifty
auret, then condemn him to pay the said sum to the
transferee’. This, of course, operated as an assign-
ment, not of the benefit under the contract, as such,
but of the right to sue for it, and even as an assign-
ment of a right of action was defective, for, until the
transferee sued and litis contestatio ® was reached, the
asmgnment became void if the original creditor revoked
his mandate, or if the creditor or transferee died.*
Further, the transferor could still receive payment, or
grant a release from the liability. Later, however,

1 Ie the mght to enforce the obligation which a contract created.

2 G.ii. 38.

4 In other words, the mandate was governed by the ordinary rules.
24
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the principle became admitted, even at jus civile,* but
probably not generally till Justinian, that from the
moment when the transferee gave the_ debtor notice

payment or release the debt, and the debtor with
notice who paid was not discharged, while revocation,
express or by death, allowed the transferee to bring
an actio utilis in his own name. Such assignments
were usually in discharge of debts owed by the assignor
to the assignee, and Anastasius enacted that the
assignee of a debt could recover no more than he gave
for it.

Thus Roman law reached much the same conclusion
as English law in the matter of the assignability of
the benefit of contractual rights, as the student will
learn.

The Discharge of a Contract

An obligation arising from a contract might be
extinguished or destroyed, inter alia—

1. By contrarius actus.

. By performance.

. By novation.

. By subsequent impossibility.
. By operation of law.

. In some few cases by death.
7. Ope exceptionds.®

S U W

1. “ Contrarius actus.’—According to the theory
of the civil law, the juris vinculum, of which an obliga-
tion consisted, having been attached or tied to the

1 Sohm, 3rd ed. p. 427.
2 Sometimes also ‘set off* (compensatio) might operate to discharge
an obligation (see p. 426).
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parties when the contract was created, had to be un-
tied by reversing the process. Thus a debt created
by nexzum had to be released by nexi solutio, and prob-
ably, at first, this process of discharge was necessary
even though the debtor had morally discharged him-
self by payment in full. As described by Gaius, how-
ever, nexi solutio seems to be a form of discharge when
actual payment had not been made, for he describes
it as alia species imaginariae solutionis, the process
being as follows : The debtor, in the presence of five
witnesses and a libripens, holds a piece of copper in
his hand and says, in effect, to his creditor,* ‘I weigh
out to you this first and last pound of the money I,
stand bound to pay you, and so release myself by,
means of this copper and these copper scales from my ’
obligation’. He then struck the scales with the copper:
and gave it to his creditor, as if in full payment (veluti
solvendt causa).* Besides nexum, next solutio was the
proper mode of release from judgment debts, legacies
per dammationem, and probably from every form of
damnatio. So an obligation formed re would be dis-
solved by the thing being returned (or, in the case of
pignus, redelivery after due payment made) ; whence
it seems that in the real contracts the contrarius actus
was in fact performance of the obligation which the
contract created. In the case of a verbal contract,:
however, the contrarius actus was not performance
but a release by solemn words (contrariis verbss), with-
out, it may be, payment actually taking place, in
which case the acceptilatio,® as it was called, amounted

L G, iii. 174.

2 Gaius says that this method of release was also employed in the
case of a judgment debtor and an heir bound to a legatee per damna-

tionem.
3 See J. iii. 29. 2.
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to an imaginaria solutio, i.e. a legal discharge. The
usual form of acceptilatio was, < quod ego tibi promiss,
habesne acceptum?’ ¢ Habeo acceptum’ ; and, of course,
only applied to discharge an obligation created verbis ;
and therefore, if a debt arose in any other manner
(e.g. on a mutuum), it could only be discharged in this
way by novation, 7.e. the debt was first novated by
being made the object of a stipulatio, and then dis-
charged by acceptilatio. Aquilius Gallus invented a
general form of stipulation (stipulatio Aquiliana), by
means of which any number of obligations, of what-
ever kind, delictal ones excepted, due from one
‘person to another could be turned (by novation) into
a single obligation, being summed up in one compre-
hensive stipulation, and then, if it were so desired,
extinguished by acceptilatio.! In the case of the literal
.contracts, in the time of Gaius, the contrarius actus
‘was accept relatio, i.c. an entry on the opposite side
to the expensilatio, that payment had been made, and
this also might be an imaginaria solutio, for it was
valid even though payment was nét in fact made, e.g.
when the creditor desired to make his debtor a release
of the debt. Lastly, in relation to the consensual
contracts, confrarius actus meant that, having taken
their origin in consent or agreement,? such contracts
could, so long as neither party had begun performance,
be dissolved in the same way.

+® 2. Performance, or solutio in the usual sense, is not
only the natural manner of discharging a contract but,
usually, the sole manner actually contemplated by
the parties. When, e.g., A agrees to sell and B to buy
a horse for fifty aurei, the only method of discharge

1 See J. iii. 29. 2.
2 Though, as above pointed out, this needs qualification.



u JUS QUOD AD: RES PERTINET 357

in their contemplation is that A shall deliver the horse
and B duly pay the price. This method is accordingly
mentioned in the Institutes, though probably in early
times a formal release (e.g. by next solutio) might also,
in some cases, be necessary. Gaius tells us that an
obligation was extinguished by payment (or perform-
ance) of what was due, though if the creditor accepted
something other than what was actually due there
was a dispute. The Sabinians maintained that the
obligation was, ipso jure, extinguished, the Proculians
that at law the obligation remained, but that the
debtor could defeat an action brought upon it by the
exceptio doli. Justinian adopted the former opinion,
for he tells us that in his time all obligations were
extinguished by payment of the thing due or, if the
creditor agreed, by something else being given in its
place, and he adds that it made no difference whether
the debtor himself performed the contract or someone
clse in his place, and this though the performance by
the third person was without the debtor’s knowledge,
or even against his will. Justinian adds that in cases
of suretyship, payment either by principal or surety
extinguishes the obligation as against all parties.

3. Novation.—Here an existing obligation was
destroyed by the fact that a new one was substituted
for it, and, since the literal contract was obsolete in
Justinian’s time, the only method of novation dealt
with in his Institutes is a novation by means of a
stipulatio. Novation might take three possible forms : -
(1.) the substitution of a new creditor for the former
creditor ; (ii.) of a new debtor for the former debtor
(delegatio, expromissio) ; or (iii.) the conversion of an
existing obligation between the same parties into a
stipulation ; but in this case novation could not take
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place, if the original obligation arose from a verbal
contract, unless the new stipulation contained some
new term (ita demum novatio fit, si quid in posteriore
stipulatione novi sit), as, e.g., the addition of a surety
or a condition. If, however, the new element con-
sisted of a condition, the novation only took place
when the condition was fulfilled ; until then the old
obligation subsisted, but if before fulfilment the
creditor sued upon the old contract, he could be de-
feated by the exzceptio doli. For a novation to be
valid the old obligation might even be a natural one,
and, conversely, even though the new obligation were
natural merely, the old obligation was extinguished,
so that in such case the creditor could not sue on either
obligation. So if a pupil, X, promised A, without his
tutor’s authority, to pay B’s debt to A, there was a
good mnovation, and since this extinguished the debt
from B to A, and the new obligation between A and X
was natural only (being made without consent), A had
no right of action on either obligation. But if the
novating promise was by a slave, the old debt was not.
ef{tinguished,l which seems illogical, for the promise
of a slave was capable of creating a natural obligation,
but is not really so, for a promise by a slave was not
a verbal obligation, though it created a natural obliga-
tion, and a verbal obligation was essential to novation.
Justinian tells us that formerly difficulty was caused
in consequence of the rule that the stipulatio only
operated as a novation when the parties so intended,
and not when they meant to create a second inde-
pendent obligation, and that many (artificial) criteria
were laid down to determine what the intention of
the parties had been. He therefore provided that a
1 7. 29. 3.
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stipulation should only operate as a novation where
the parties expressly declared that their object in
making the new contract was to extinguish the old one.

4. Subsequent impossibility.—An obligation was
dissolved where its object became impossible without
the fault of the debtor,! e.g. when the thing in question
was absolutely destroyed.

5. Operation of law.

(@) In the time of Gaius an obligation was ex-
tinguished (by movatio necessaria) when an action
to enforce it reached the stage of litis contestatio.
Thereupon a new obligation arose, viz. that the débtor
should be condemned if found in the wrong, post litem
contestatam condemnart oportere ; just as after judg-
ment his obligation was to satisfy it, post condemna-
tionem judicatum facere oportere.?

(b) Capitis deminutio, by destroying the legal
personality of the debtor, also extinguished his con-
tractual obligations, but the praetor relieved against
this by granting in integrum restitutio, or an actio utilis
in eos ad quos bona ejus pervenerunt.

(c) Prescription (lapse of time) might have the
effect of extinguishing an obligation (vide infra).

(d) The last instance of the dissolution of an
obligation by operation of law is merger or confusio,
viz. where the right to enforce the obligation and the
liability to perform it became vested absolutely in
one and the same individual, e.g. if A who owes B
money makes B his heir.

6. Exceptionally, the death of a party might

1 The term debtor, strictly applicable only to a money debt, is often
for convenience, used generally to denote the person bound to perform
an obligation, of whatever nature it may be.

2 1f a judicium legitimum in personam in jus.
? G iil. 180.
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extinguish a contractual obligation, eg. in societas
(except vectigalis), mandatum, or a contract for personal
service (e.g. locatio conductio operarum). The general
rule, however, was that contractual rights and
liabilities passed on death to the heir.

7. Ope exceptionis.—In all the above cases the
obligation became altogether extinguished (ipso jure),
1.e. by operation of the jus civile upon a given set of
facts. Where, however, an obligatio was met by an
exceptio, t.e. a defence inserted in the formula, the
obligation was not destroyed ; if the exceptio were
proved the action on the obligation failed but the
obligation itself remained. Tf the exceptio were one
which the defendant could always plead, the obliga-
tion remained for ever incapable of being sued upon
with success ; if, however, the exceptio were limited,
e.g. was based upon an agreement on the part of the
plaintiff not to sue within six months, then, the limit
having expired, the ezceptio could no longer be pleaded
in answer to a new action. Pactum de non petendo,
an informal agreement not to sue, operated under the
praetorian edict as a defence, cxceptio pacti.

Subsect. 4. Obligations arising ex delicto

Rights are of two main kinds: n rem, available
against all the world ; in personam, available against
a particular individual. Some rights in rem have
been described already, 4.e. rights directly connected
with the ownership or possession of property,! but
there are other rights in rem, viz. those which a man
enjoys to safety and reputation. The Roman lawyers,
however, did not regard these rights in the abstract ;

1 Dominium, servitudes, etc.
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for, as abstractions, they are comparatively unim-
portant ; such a right becomes legally important only
when a wrong has been done to it, 7.e. at the moment
when the person entitled to the right in rem acquires,
by reason of its infringement by some definite in-
dividual, a right in personam against that individual.
"The infringement of certain rights én rem was at Rome
called a delict, which, therefore, bound the offender
to the person wronged by the same kind of juris
vinculum as that to which contract gave rise, viz. an
obligation ; but the obligation was not to perform
an agreement, it was to make satisfaction for an
unlawful act. AL
The characteristics of a delict are as follows: (1)
There must be some act by the defendant; an
omnission standing by itself was not a ground of Ilablhty,
but where an act had been legally performed and
required further acts on the part of the doer to avoid
legal consequences for wrong, the omission of such
further acts sufficed, e.g. where a surgeon having
operated upon a slave neglects the case. (2) Such act
must be in violation of a right in rem vested in the
plaintifi. (3) The resulting wrong is of a kind in
which early law permits vengeance to be taken, but
later law, in the interests of public peace, substitutes
an action. (4) Such action is not for compensation
for damage suffered, but to penalise the wrong-doer
and so to afford satisfaction to the injured party.
(5) As vengeance can only be inflicted on the wrong-
doer, it dies with him, so too the action given in
lieu of it will not lie against the heres of the wrong-
doer, who may, however, be liable to make restitution
To the extent of any unjustifiable enrichment that
has resulted from the wrong. For the same reason
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capitis deminutio of the wrong-doer has no effect on
his liability. (6) It follows from (3) and (4) that
where the wrong was done by common action each
of the wrong-doers was liable for the full penalty, and
payment by one had no effect on the liability of the
others. (7) Where the wrong affected property the
heir of the injured party could sue for the penalty.
(8) Lastly, the wrong had to be done either intention-
ally or negligently.

The delicts at Rome were, according to Justinian,
four in number: (A) furtum or theft ; (B) rapina or
robbery with violence ; (C) damnum injuria datum
or damage to property ; and (D) injuria or wrong to
the person. Of these the first three are violations
of those rights in rem which are connected with the
ownership or possession of property ; the last repre-
sents the violation of those rights in rem which a man
enjoys wholly apart from property, 7.e. the so-called
‘ primordial * rights of the normal citizen to safety
and reputation.

There were, in fact, many other delicts, of which
metus, dolus, and servi corruptio are the most important.
The omission of these may be due to a desire not to
overburden an elementary course, or to the artificial
fourfold arrangement which characterises the law of
obligations.

A. Furtum.

Justinian ! defines furtum as follows : Furtum est
contrectatio ret fraudulosa vel ipsius rei vel etiam usus
ejus possessionisve (‘ theft is the handling with a
wrongful intention (fraudulosa) of another’s property,
or of its use or possession’). To make this definition
complete it is necessary to add that the thing stolen

1Jiv. L1
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must be a res mobilis ; there could be no furtum fundi
(theft of land), but if a res # bilis became mobili;

by the theft, e.g. crops cut down or sulphur dug out,
it could be stolen. Such res had to be in commercio ;
there could not be theft of a res nullius, or a res
derelicta, for there was no owner ; or of res hereditariae
for the same reason ; but if someone had a right in the
res less than ownership, e.g. a usufruct or a pledge, such
person could sue ; and the heir might have an action
after he had entered. There must be some physical
handling of the thing (contrectatio) with the necessary
amimus ; there need not be an asportation (carrying
away) as in English law, nor an appropriation, as
Sfurtum wusus implies. That the handling must be
without the consent of the real owner is sufficiently
indicated by the word fraudulosa. Since intention’
was a necessary element in theft (quia furtum ex
affectu consistit), a person of tender age was only liable
if pubertati proximus.

Consistently with the above definition furtum took
place not only when A appropriated B’s property,
but—

(i.) When A having the charge of B’s property,
e.g. on the contract of depositum, used it in an un-
authorised manner (furtum usug),' or made away with '
it altogether, e.g. sold it (furtum res ipsius). Therefore
it was theft (furtum usus) to borrow a horse from a
friend for a ride and take it into battle. But in these
cases there was no theft if A honestly thought that B
would permit the act (quia furtum sine affectu furandi
sion committatur), or where B really. approved, even
though A thought he was acting wrongfully, for there

1 Hence contrectatio is not necessarily actual seizure from the owner,
but any unlawful act of appropriation.
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could be no theft with the consent of the real owner.
Hence a curious result. A tells C, the slave of B, to
steal B’s mare for him. C tells his master B, who,
wishing to convict A, allows the slave to take the mare
to A. B cannot have the actio furti against A, because
B was willing that the mare should be taken, and he
cannot have an action against A for corrupting his
slave (actio servi corrupti), because the slave has not
been in fact corrupted.! But Justinian provided that
the attempt should be enough to found both actions.
(ii.) Since furtum included furtum possessionis it
might Happen that a man might steal his own pro-
perty, i.e. property of which he had dominium, the
possession being vested in another, as where a debtor
fraudulently took away from his creditor something
he had given by way of pledge to secure the debt.?

(iti.) A finds property on the seashore cast away
in a shipwreck, or on the road, having been dropped
by accident. The inference in such case is that the
late owner did not intend to abandon dominium, and
if A appropriates the property lucrand: animo he
commits theft.

(iv.) The appropriation need not be a persona,l act,
for a person who assists another to steal is equally
guxlty so if A knocks money out of B’s hand that C
may steal it, or obstructs B so that C may carry off
something belonging to him, or drives away B’s cattle,
e.g. by frightening them with a red rag, that C may
steal them, or puts a ladder under B’s window, or
breaks a window or a door for C to enter by, or, know-
ing the purpose to which the tools or ladders will be

1 G. iii. 198. Of course the owner could recover the mare by a
vindicatio.

2 It was also furtum if the mortgagee (creditor pignoris) sold the
mortgaged property to realise his security without the debtor’s consent.
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put, lends such things to C, who uses them to carry
out a theft, in every case A is liable to the actio furts.
A person, however, who did not assist but merely
@jggd_the commission of the act was not liable to
the actio furt unless ‘he suggested ways and means,
‘and where an act which helped another to commit
theft did not amount to intentional assistance, but
arose from recklessness or folly (per lasciviam), the
actio was m factum concepta.t

(v.) Sometimes there may be theft of {free persons,
as where A steals B’s filiusfamilias, or, formerly, his
wife in_manu, or his debitor addictus. The last two
were obsolete under Justinian. In the case of a
filusfamilias the father brought, not the usual actio
Sfurti, but a vindicatio in which any pecuniary loss
suffered would be taken into account.

There was a distinction, which continued down to
Justinian’s time, between furtum manifestum and nec
manifestum. The former was where the thief was
either caught in the act (¢n pso furto) or in the Blace
where he had committed the act, e.g. in a house where
b had ‘stolen property, or a vineyard where he had
been stealing fruit, or when he had been seized on the
same day still holding the res furtiva before reaching
the place where he meant to stay the night. If, how-,
ever, he once took it to its destination the theft was,:'
and thenceforth continued, nec manifestum, although
the thing were found on the wrong-doer.? The im-
portance of these rather subtle distinctions lies in the
fact that under the XII ‘Tables the penalty for furtum
num@festum was OM " K freeman, eonvicted of the

1P, 420.
2 There was a dispute about these distinctions in the time of Gaius

G. iti. 184).
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charge, was scourged and then adjudged as a slave®
(addictus) to the person he had wronged; a slave,
scourged and hurled from the Tarpeian rock. Subse-
quently, however, the penalty was considered ex-
cessive, and reduced by the praetor ; thenceforth the
penalty recoverable by an actio furti manifesti was
four times the interest of the plaintiff, whether the
thief was a freeman or a slave. The penalty for
Sfurtum nec manifestum was always twofold ; with this
the praetor did not interfere, and these penalties con-
tinued to be the same in Justinian’s time.?

Formerly there were also four special actions for
exceptional cases of theft, viz. furti concepti, oblati,
prohibiti, and non-exhibiti. The actio furti concepti
was an action against the ‘ receiver’ of stolen pro-
perty. When, after a search in the presence of wit-
nesses, stolen property was found on a man’s premises
he was liable to the actio furtt concepti, by which a
penalty of triple value could be obtained both by the
XII Tables and the praetor’s edict. The actio furts
oblatt, also for three times the value, lay where one
person placed stolen property on another’s premises,
that the property might rather be discovered there
than in his own house. The action was in favour of
the person upon whom the goods had been * passed off *
against the other, whether the latter were the actual
thief or not. The actio furti prohibiti was the outcome
of a provision of the XII Tables (furtum lance liciogue

1 Some lawyers thought, however, that the addictio did not make
him an actual slave, but placed him in the same position as a debitor
addctus (G. iii. 189)

2 The disproportion between the penalty for furtum manifestum and
mec manifestum is a striking proof of the fact that at Rome, at any rate,
there was a period when the State was not strong enough to suppress
crime without ¢ buyng off * the vengeance of the person wronged.
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conceptum) which enacted that if a person (suspecting
another) wished to search a suspect’s house, he must
be naked save for a girdle, and carry a platter in his
hands. If anything was so discovered the case was
one of furtum manifestum. The XII Tables did not
impose any penalty upon the occupier who prevented
search, and to meet this the praetor provided a penalty
of four-fold, for which, Gaius says, the actio furti pro-
hibitt could be brought against a man who prevented;,
another from searching his premises for stolen pro-i:
perty ; the particular method of search, however, was
not strictly observed in Gaius’s time. Finally, by
means of the actio furti non exhibiti,' a penalty (the
amount is not stated) could be obtained, under the
praetor’s edict, from a man who failed to produce a
res furtiva which, after search, had been found on his
premises. Justinian says these four actions had fallen
into disuse in his time; where persons knowingly .
received and concealed stolen property they were:
liable to the action for furtum nec manifestum.

In Justinian’s time, accordingly, the owner of
stolen property had—

(1) The actio furti manifesti for four times the
interest of the plaintiff, or—

(2) The actio furti nec manifesti for double the value
of the plaintiff’s interest. This might be the value
of the thing, or less, depending on the circumstances ;
and he had, in addition—

(3) A wvindicatio to recover the thing itself, which
might be brought against the thief or anyone else, or
alternatively a condictio (for the recovery of the thing
or its value), which might be brought against the thief
or his heirs, though not in possession of the thing

1J.iv. L 4.
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stolen. In practice the latter was usually chosen as the
burden of proof was lighter than in the vindicatio ; or—

(4) An actio ad exhibendum against anyone who had
possession of the thing or had fraudulently parted
with it ; if it were not produced the defendant had
to pay the ‘interest’ which the plaintiff had in not
losing the property.

It was an anomaly to allow the owner a personal
action (condictio) to claim his property, for the pro-
perty (i.e. the dominsum) was his already ; the only
logical action open, therefore, was the vindicatio to

| Tecover its actual possession ; but the choice of either
| action was granted, we are told, by reason of the
. detestation in which thieves were held (odio furum).t

The actio furti (as distinguished from the other
remedies) could be brought not merely by the owner
but, according to Justinian, by anyone interested in
the safety of the thing (cujus interest rem salvam esse,
licet domanus non sit) and, conversely, the owner could
not bring it unless it was to his interest that the thing
should not perish. For example, a person to whom
a thing had been mortgaged (creditor pignoris) could
bring the action, and so could the wusufructuarius, in
fact anybody who had a right ¢n rem, and the following
who had a jus in personam only ; borrower, hirer, one
entrusted with garments to clean and repair, man-
datarius, nauta, caupo, and stabularius.? The interesse
which entitled a person to sue might be (a) a positive
one, which included all who had a right wn rem like
the dominus, creditor pignoris, usufructuary, usuary,
and the bona-fide possessor ; in one case, that of the
colonus, a right in personam sufficed ; or (b) negative,

1Giv.4; J.iv. 6. 14,
2 On the ground that these wero liable for custodia.
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in the case of those who were responsible to the
dominus for the loss, like the borrower, hirer, and the
like. Here the dominus relied on his action on the
contract, while the borrower and those like him alone
could _sue for the theft, unless they were or became
insolvent, or the dominus released them from liability
upon the contract ; in which cases he had the action.
There had been doubts about commodatum. Justinian
gave the owner the choice of relying on his action
against the borrower or suing the thief. If he took
the former course not knowing of the theft, he could,
when he learnt of it, proceed against the thief instead.
A person with whom a thing had been placed by way
of depositum could in no case sue the thief, since he
was not liable for the safe custody of the thing and
s0 not prejudiced. The interesse had to be honestum,
so that a thief from whom the stolen article was stolen
could not bring the actio furts. ’

B. Rapina or vi bona rapta.

Originally the fact that a theft was accompanied .
by ‘violence made no difference to the penalty, but a
special remedy for such cases was found, about the
time of Cicero, who tells us that the praetor Lucullus
constituted it a separate delict in 77 B.C. because of
the frequency of crimes of violence which followed the
Social War. This was the actio v bonorum raptorum
for four times the value of the thing, if brought within
a year, otherwise for the simple value merely. The
action was a ‘mixed ’ action, 7.e. not merely for a
penalty, but for a penalty and compensation, since
the value of the thing was included, so that the penalty
was only three times the value.! There was no need

1 Otherwisein 2 fe where, by avindicati di
thing or 1ts value might be recovered in addition to the fourfold pennlty
2B
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to take the thief in the actual commission of the crime,
and the action was open to anyone With any interest
in the property ; it need not be a real interest as in
Jfurtum, so even a person who merely had detention
of a thing on depositum could bring it.* The action,
however, did not apply where a man used violence
under a mistaken impression that the thing really
belonged to him, and that the law, in such case,
allowed him to use violence.? But such a case was
covered by a constitution of A.p. 389, which provided
that no one, even the owner, might take away from
another a movable thing by force, or, in the case of
land, make forcible entry. If he did so he was, if
_owner, to lose his ownership ; if not owner, to restore
the thing taken, together with its value.

Having regard to the fact that rapina necessarily
included furtum, and to the penalties attached to
furtum alone, it might appear that the only practical
advantage of the praetor’s remedy for vi bona rapta
wasg in the case of a furtum nec manifestum accompanied
by violence, the actio being brought within the year ;
for then the injured person could recover three times the
value by the actio vi bonorum raptorum, and only double
by the actio furti mec manifesti. For furtum mani-
festum, or for nec manifestum when more than a year
elapsed before action, the remedies for theft simply
were obviously more advantageous. But this is not
entirely so, for the actio furti lay for a multiple of
one’s interesse, which might not be much, whereas in
rapina it was the actual value of the thing that was
multiplied. The depositee had not the actio furts

1 Provided he had an interest in the thing not being taken away by

force (J. iv. 2. 1).
2J.iv. 2.1
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but he could bring the actio vi bonorum raptorum.
Finally, the same set of circumstances which gave
rise to the actio vi bonorum raptorum might also afford
ground for a public prosecution under the lex Julia
de vi.

C. Damnum injuria datum.

In the XII Tables provision had been made for
penalties for particular injuries to certain forms of
property, but in the end the law of wilful or negligent
damage to property came to rest on the lex Aquilia, ‘
which was a plebiscitum proposed by Aquilius, a
tribune of the plebs, 287 B.c.t

The first chapter of the lez provided that if any
one wrongfully killed a slave or a four-footed beast
(being a beast reckoned among cattle) belonging to
another, he should be compelled to pay the owner
the greatest value of the thing at any time within
the previous year. This section did not apply to
wild animals or dogs, but only to animals which could
properly be said to graze, as horses, mules, asses,
sheep, oxen, goats, and swine. The third chapter®
provided for wrongful damage to property, other than
slaves or cattle killed, by burning, breaking or de-
stroying ; the offender was to pay the value of the
thing, not within the last year but within the last
thirty days. By interpretation this too was held to
be the highest value,® though the word plurimi did
not appear in this chapter. Time was reckoned from
the moment of the injury.

In order for a damnum, or loss, to fall within the
statute, it had to be done wnjurig. (wrongfully), for a

1 But sce Girard, 8th ed. p. 441.

2 The second chapter dealt with adstipulators.

3 In this chapter the word plurimi had been left out, but the opinion
of the Sabinians that it was implied was adopted (G. iii. 218).
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loss without a wrongful act (damnum sine injuria)
created no legal consequences.! Injuria implied
that the loss (dammum) was caused either wilfully
(dolus) or by negligence (culpa); slight negligence
sufficed.? So if A, in self-defence, kills B’s slave, who
is trying to rob him, no action will lie ; nor will it if
an injury is done by A, by mere accident. A is
practising with a javelin and kills or injures B’s slave
as the slave is passing by. Here the act may be an
accident, and A may therefore escape liability, or
A may be negligent and liable. If A, being a soldier,
practising in some place devoted to military exercise,
used due care, the act is accidental. If A is not a
soldier, the mere fact that he is doing a dangerous act
in a public place is itself proof of negligence, and even
though A is a soldier he will be liable if negligence
is proved. Again, A in pruning a tree lets a bough
fall and kills B’s slave, who is going by. If the place
is a remote one, far from the public highway, e.g. in
the middle of A’s own field, the result is probably a
mere accident. If the place is a public one and A
gives proper warning by calling out, there is still no
liability, but if he neglects to call out, he is negligent
and the action lies. Sometimes it may be negligence

1 Though it might sometimes, in other cases, e.g. the quasi-delicts
(p. 380).

2 The fact that culpa was sufficient to give rise to the actio legis
Aguiliae distinguished this delict from the others, where culpa was
never sufficient ; wrong-doing (dolus) had to be proved. On the other
hand, damnum wnjuria datum has two features in common with furtum,
rapina, and injuria ; 1t implics the violation of a right in rem and 1m-
poses a penalty upon the offender. An obligation from contract, on the
other hand, arises, not from the violation of a right in rem but from
agreement of tho parties, and its object is not a penalty (or a penalty
and compensation), but that the person bound shall perform 1t or make

1t is only pti a8 in the condictio certi, that a
penalty is imposed for non-performance.
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to do nothing, as where a surgeon performs an opera-
tion upon a slave and neglects to attend to the case,
so that the slave dies; but a mere omission will not
do. Tt is negligence to undertake some profession or
‘business and prove unskilled, smperitia quogue culpae
adnumeratur ; so a physician who causes the death
of a slave by ignorantly giving him the wrong medicine
is liable. In the same way a driver who, from want of
skill or physical inability,! cannot control his horses
and causes damage is liable. Slight negligence would
ground liability under the lew, even in those cases of
contract, e.g. deposit, where such negligence would not
be a breach of contract. Contributory negligence was
a good defence.

The provisions of the lex Aquilia were much ex-
tended both by the interpretation of the jurists and
by the praetor’s practice of granting an actio utilis or
i factum where the case fell within the spirit, though
not within the letter, of the law. The following are
instances of interpretation : Fadew et

(i.) The statute provided as a penalty that the.
sum to be recovered was not necessarily the value of
the object when the wrong was done, but the greatest
value at any time within the year or thirty days pre-
ceding, according as the wrong fell within the first or
third chapter. So that if a slave had been blind and
worthless at the moment of injury, but had only lost
his sight within the period mentioned, the greater
value could be recovered. But under the lex dquilia
it was only the greatest value of the thing standing
alone which could be considered. The interpretation

1 A man is not to blame for physical weakness alone, but a person

who undertakes a task which implies a certain bodiy strength may
reasonably be expected to possess it.
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of the jurists, however, enabled consequential damage
to be included in the sum recovered ; so, e.g., if a slave
to whom an inheritance had been left was killed before
making aditio at his master’s order, the value of the
lost inheritance could be taken into account (lucrum
cessans). So, too, if one of a pair of horses, or the
principal actor of a band of slave actors were killed,
compensation could be claimed not only for the loss
of the thing in question but for the diminished value
of what was left (damnum emergens).

(ii.) The words denoting the wrongful act in the
third chapter of the lez, quod usserit, fregerit, ruperit,
were liberally construed, the word ruperit, e.g., being
taken to mean corruperit, and, accordingly, the wrong
included cutting, bruising, emptying out, and spoiling
of every kind.*

Praetorian extensions include—
™ (i) The actio legis Aquilice was only given by the
statute to the dominus (or owner). The praetor
enabled the bona-fide possessor, the usufructuarius, the
creditor pignoris, in fact anyone with a right in rem,
to sue by an actio utilis or tn factum ; the exact differ-
ence between these two actions is not clear. The colonus
who had merely a right 4n rem also had the action.

(i) Strictly, the actio legis Aquiliae had no applica-
tion unless the damage were done corpore corpori,
i.e. by direct bodily force to the actual object. The
praetor, however, granted a parallel action (utilis or
i factum) in other cases ; e.g. where A shuts up B’s
slave and causes him to die of hunger, or drives B’s
horse so hard as to cause it to founder, or scares his
cattle so that they rush over a precipice, or persuades
B’s slave to mount a tree or descend a well and the

L G iii. 217,
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slave is killed or hurt in so doing. In one case the
actio in factum was granted though A did no damage
by his body (corpore) and the object itself was not
harmed (corpori), viz. where A, through compassion,
broke off the fetters of B’s slave so as to enable him
to escape.

(iii.) By an actio fictitia peregrines were brought
within the scope of the lez.

(iv.) Not only damage to property, but to the

person of a free man, gave an actio utslis. But the
death of a freeman could not be a cause of action.
" Sometimes the act which gave rise to the actio
legts Aquiliae might also bring the wrong-doer within
the range of the criminal law ; eg. the master of a
slave who was intentionally killed might bring a capital
charge against the murderer under the lex Cornelia.

When in the action the defendant denied his
liability and failed, he was liable in double damages,
lis infitiando crescit in duplum ; and as the action was
penal, if the damage were caused by more persons
than one, the whole sum could be recovered separately
against each offender. C

D. Injuria. = A SSawll . Lobai . Wlecle

Justinian says that the term dnjuria has several
meanings—

(i.) Any illegal act (omne quod non jure fit).

(ii.) The wrong done by a judge who pronounces
an unjust sentence. R/

(iii.) An act implying dolus or culpa, ag in the last-
mentioned delict ; and o

(iv.) As equwalent to the Greek uﬁpm, t.e. any
insulting act, one that is primarily jnjurious to a man’s
dignity. -

It is in the last sense that the word is used as
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denoting the delict injuria. Injuria, as a specific
wrong, was, in fact, any wilful violation of the right
_Mreeman to safety and ‘reputation. The poss‘l%r
Wrongs covered are very wide, {0t injuria includes not
merely assault, but libel and slander, which, with us,
are separate delicts. The essence of the delict appears
to be a contemptuous disregard of another’s dignity
tending to cause loss of repute, and deliberately in-
tended to produce this result. The following examples
of injuria are found in the Institutes: wounding or
beating with the fist or a club ; taking a man’s goods
in execution for a debt which does not exist, i.e. sug-
gesting that he is insolvent ; composing or publishing
defamatory writing or verses ; following a woman of
honest character or a young person (so as to imply
that they are persons of frail character); and an
attempt upon chastity.

The action was said to be vindictam spwans, hence
it could be brought by several pe persons in respect of
the same act. A insults B, who is the wife of C, and
the daughter and under the power of D. All three
might bring the action : B because the action was one
of the few actions which persons in potestas could
bring in their own names ; C because, though B is not
in manw, an intention to insult him is presumed ; and
D because he has been insulted in the person of some-
one in his power. A slave, however, could never bring
the actio injuriarum, and his master only when the
act was of so grave a character as to show that an
insult to the master was intended, as where one man
flogged or tortured another’s slave.r If the slave were
held in common, ;the injury was estimated not in

1 But if the mjurie diminished the value of the slave the master
could sue under the lex Aguilia.
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accordance with the shares of the masters, but having
regard to their respective positions. Where a slave
was in usufruct, the insult was presumed to be intended
for the dominus, not the usufructuarius ; but the pre-
sumption might be rebutted, 7.c. the latter might be
able to show that the wrong had, in fact, been aimed
at him. Where the injuria was done to a bona-fide
serviens the supposed master had no action unless he
could prove that the wrong was solely to insult him,
but, in any case, the bona-fide serviens could sue in
his own name. In the case of insult to a corpse or
funeral, the insult was to the heir, if he had already
entered, if not, to the hereditas, and so acquired by the
heir after entry.

The remedies given by the XII Tables for acts
amounting to injuria were: for broken limbs, re-
taliation ; for broken bones a penalty of 300 asses, if
the person injured was a freeman, 150 if a slave ; for
other injuries 25 asses. It followed that the grossest
insult could be atoned for by a payment of 25 asses
under the XII Tables. This sum had become derisory
as a deterrent owing to the change in the value of
money, and there is a story of one L. Veratius whose
recreation took the form of walking about the streets
and striking people in the face ; he was followed by a
slave with a tray full of asses, which he distributed,
according to the law of the XII Tables, among his
master’s victims. The praetor, accordingly, intro-
duced the actio injuriarum, under which the plamtlﬁ,,
was allowed to fix his own damages, the judge havmg‘.
power to reduce them if he thought them excessive,
and this continued to be the practice in the time of
Justinian, the damages being calculated after con-
sidering the nature of the injuria, the character of
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the person injured, and the surrounding circumstances
generally. In particular, the damages might be greatly
augmented if the wrong amounted to that species of
injuria which was known as atroz.*  An insult (injuria)
might be atroz—

(1) Ez facto, by reason of the nature of the act,
as where a man was beaten with clubs.

(2) Ex loco, by reason of the place where the injury
was done, as in the forum or a theatre, or in the
presence of the praetor.

(8) Ex loco vulnerts, because of the part of the
body injured, e.g. the eye ; or

(4) Ex persona, by reason of the dignity of the
person subjected to the injury ; e.g. when a magistrate
or senator was attacked, or where an ascendant or
patron was wronged by a descendant or freedman.

The actio injuriarum lay not only against prin-
cipals but accessories to the act;? it was an actio

vindictam spirans, t.e. its object was to secure per-
" sonal satisfaction, and being also poenalis, it did not

pass to or against the heirs of either party. It was
barred by dissimulatio, i.e. a man who failed to show
immediate resentment was taken to acquiesce in the
wrong done him, and could not afterwards bring the
action. And, in any case, the praetorian actio mnju-
riarum had to be brought within a year.

Tinally, in every case of injuria the person wronged
could elect between the civil action or a criminal
prosecution ; e.g. under the lez Cornelia, 81 B.c., and
under this law a distinct civil remedy came to be

1 In the time of Gaius it often happened, in the case of atrox injuria,
that the praetor indirectly decided the amount of the penalty when he
fixed the bail (vadimonium); for the plantiff usually took this as the
sum to claim, and the judez, though not bound to allow the full amount,
usually did so in deference to the praetor (G. iii. 224). 2J.iv.4. 11,
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developed (in addition to the praetorian actio inju-
riarum), which was not barred in a year.! A constitu-
tion of Zeno allowed men of high rank (sllustres) to bring
or defend the criminal action by an agent (procurator).

Some delicts introduced by the praetor.

The Institutes only mention the four already
considered, but there were others which were omitted
as being inappropriate to an elementary text-book, or
because it conflicted with the fourfold classification
which is conspicuous in this part of the law.

1. Dolus.—This consists in wilful conduct in the
nature of fraud or trickery with a view to deriving some
unfair advantage over another. Where it induced
another to act to his detriment there might be a
restitutio in integrum ; such a grant barred any actio
doli. This was a penal action, available to, but not
against, the heres, but being praetorian it had to be
brought within an annus utilis. It lay to make good
the damage, but only against the wrong-doer, and only
in the absence of any other remedy, as it was infaming.
Dolus as a distinct delict must not be confused with
dolus as a ground of liability in certain delicts, where
it means wilful intent, as in the action of njurig ; here
dolus is merelya ground of liability in some other wrong,
and meant that that wrong was committed wilfully.

2. Metus. — Where a person under duress had
entered into some legal transaction to his detriment,
then if that transaction had not been completed, e.g.
a contract to sell a slave, and an action were brought
to enforce it, an exceptio metus was available. If the
transaction had been carried out, e.g. the slave had
been handed over, a restitutio in integrum could be

1J.iv. 4. 8. This action could be brought by anyone struck or
beaten, or whose house had been broken into.
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sought. Failing restoration, the actio quod metus
causa could be brought for fourfold damages against
the wrong-doer or anybody else who had profited
by the transaction, but in the latter case only for
the actual profit: as in the actio dolt, there could be
no condemnation where there was restoration. The
duress must consist in threats of death or grave bodily
injury, enslavement, an attack on chastity, or a capital
charge against the plaintiff or the members of his
family. In other respects it resembled the actio doli,
being annua, available to, but not against, the Aeres,
except that we are not told that it was infaming.

3. Servi corruptio.—A person who wilfully brought
about the deterioration of a slave, whether in respect
of his body, mind, or character, was liable to an actio
servi corrupti, which, unlike the above two, was noxal -
and perpetual, but like them, being penal, was avail-
able to, but not against, the heres. Justinian allowed

‘an attempt to corrupt a slave, though unsuccessful,

to found the action.

Subsect. 5. Obligations arising quasi ex delicto

In certain exceptional cases, on grounds of public
policy, one man is made liable vicariously for a wrong
committed by another. This case of the judge does
not, at first sight, fall within this principle, but it is
really also a case of vicarious liability, since the
judge by his unjust judgment takes upon himself

‘the liability for the wrong done.t Justinian gives the

following examples :
L. Judex qui litem suam fecerit.—A judge could
be sued for damages (the amount to be decided by the
1 Buckland, p. 594.



u JUS QUOD AD RES PERTINET 381

judge at the subsequent trial) if the former * made the
cause his own’, i.e. gave an unjust sentence by negli-
gence or bad faith, or failed to appear on the day
appointed for judgment.*

2. Actio de effusis vel dejectis.— Under this, a
praetorian action, the householder of a house abutting
on a highway could be rendered liable for anything
thrown or poured out from the house to the injury of
another, though the act had been done without his
knowledge or consent. The action was for double the
amount of the damage done, and if a freeman had been
Killed there was a penalty of fifty solidi ; if, however,
the freeman were not killed, but merely hurt, the judge
assessed the damages, taking into account medical
expenses, loss of employment, etc. The action, if a
freeman had been Kkilled, was popularis, t.e. could be
brought by a common informer.

3. The actio de positis wvel suspensis, also of
praetorian origin, lay against a person who kept
something placed or suspended from his house over a .
public way, which fell, causing damage to a passer-by.
The action was popularis, the penalty being ten solidz.?

4. The master of a ship, or an inn, or a public
stable, by a praetorian action, was liable for double
the damage occasioned to a customer on the premises
by the theft or fraud (dolus) of anyone in his service.

In the first of these quasi-delicts, the judge who is
guilty of dolus malus or negligence has really com-
mitted an actual wrong, and his obligation is termed

1 In England a judge of the High Court cannot be sued for anything
done in his judicial capacity, though mala fides is expressly alleged.

2 If a filius, hving apart from his father, came within the principle
of these three quasi-delicts, action could not be brought against the

father, but only against the filius. But in the case of a quasi-delict
committed by a slave a noxal action lay against his master.
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quasi-delictal merely because the case does not come
within any one of the classes of the recognised delicts.
In the other cases, however, the obligation may arise
without any kind of fault (culpa) on the part of the
person liable. However carefully he may fix some-
thing to his window, he is liable if it falls, as he is liable
for the acts of his servants and of those who gain access

+ to his rooms. Justinian justifies the rule in the case

! of servants by saying that the master is in fault in

employing bad servants, but it does not appear that
he could escape liability by proving that he had used
every care to select the best. The truth seems to be
that cases must always arise ! where there is a damnum,
or loss, to one person, without a definite wrong (injuria)
on the part of another, to make the loss actionable.
Sometimes the loss remains without redress; some-
times liability may be imposed and justified on
grounds of public policy.

Subsect. 6. The Transfer and Discharge? of Delictal
Rights and Liabilities

Transfer of delictal rights and liabilities.—What has
been said already with regard to the transfer of the
rights and liabilities of a contract is, for the most part,
applicable here also. The wrong-doer could never
escape liability by attempting to assign his obligation
to another, while a capital penalty (e.g. for furtum

1 As in questions of employers’ liabihty in English law.

2 It is not clear whether Gaius and Justinian, in describing the
methods by which obligations are extinguished, aim at explaining how
all obligations may be discharged, or intend to confine their remarks to
contractual obligations. The latter view seems probable, both because
some of the methods of extinction (e.g. contrarius actus) can only apply
to contract, and also bocause the subject is dealt with immediately after
contract and before delict.
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manifestum) could, obviously, not be assigned, even
with the consent of the person wronged. In cases,
however, where a delict had conferred upon the injured
person a right to receive some definite money payment,
he might, if he wished, allow the debtor to substitute
some other person who promised to make payment,
and then take a stipulation from him ; whereupon
the liability of the wrong-doer would be extinguished
and transferred by novation. Conversely, the right
to receive a money payment for a wrong might be
transferred by the person wronged to another, subject
to the same limitations, as in the case of the transfer
of the benefit under a contract.

The discharge of delict.—The above description of
the methods of discharging contract applies also, to
some extent, to the extinction of obligations arising
out of wrong. Discharge by pardon may, however,
be regarded as a method of discharge peculiar to
delict, while, on the other hand, there could be no
question of the obligation being extinguished by con-
trarius actus, by subsequent 1mposmb1hty, or by capitis
deminutio (nemo delicti is capite ma
sit). It may be said, therefore, that an obligation
arising ex delicto ended by pardon, performance, nova-
tion, operation of law, death, and ope exceptionss.

1. Pardon.—In the case of an obligation arising
from iq'uria, a pardon might be implied by dissimu-
latio. In other cases it had to be express, though a
mere pactum de non petendo was enough. A formal
pardon would be effected by novatlng the obligation
by a stipulation, and then releasing it by acceptilatio.

2. Performance, i.e. psyment of the penalty, or
of the penalty and compensation, and

3. Novation seem to be methods of dissolving
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obligation common both to those springing from
agreement and from wrong.

4. A delictal obligation might end by operation of
law—(a) by litis contestatio in the time of Gaius; (b)
by lapse of Time, and this far more easily than in the
case of contractual obligations ; the actio injuriarum,
e.g., was barred if not brought within a year, as were
all the praetorian actions for delict; but the actio
furti was perpetual, being a civil law action, and the
actio vi bonorum raptorum, though barred by a year in
respect of the fourfold penalty, survived after that
period for single damages ; (c) merger or confusio

5. Death has a much wider effect in extinguishing
obligation from wrong. Gaius states that one of the
most settled rules of law was that penal actions
springing from delict, such as those arising from
Sfurtum, rapina, damnum, injurie datum, and injuria,
were not granted against the heir of the person who
committed the delict ; * but a rule was introduced
about the beginning of the Empire that the estate
of the wrong-doer could be made liable so far as
entiched by the delict; and the condictio furtiva, not
being an action for a penalty, could, in any case, be
brought against the heirs of the thief. On the other
hand, a delictal obligation affecting property was not
extlngulshed by the death of the person injured, for,
as stated in the Institutes?® his heir could bring an
action, unless the delict in question were injuria where
property was not concerned.*

6. Ope exceptionis.—An example would be the
exceptio pacti de non petendo.

1 P, 359. 26w 112, 3 Guloc cit.; Jav 12.1

4 A claim by an ascendant or patron against his descendant or
freedman who had sued him without the praetor’s leave, also lapsed by
the death of the person injured.



PART IIT
ACTIONS

THouGH it is impossible to trace any very scientific
plan in the treatment by Gaius and Justinian of the
law of actions, it is clear that they use the term action
in two distinct senses, sometimes to denote the right,
a man has to the assistance of the Courts when an
existing right has been infringed, and at others to
describe the procedure by which the remedial right
is enforced.! It is mainly with the latter that they
are concerned, though in their treatment, which is
hardly logical, they often treat of rights, rather than
remedies. It is proposed to deal with the subject as
follows :
I. General view.

II. Division of actions.

III. Compensatio and deductio. Plus petitio.

IV. Acti djectitiae qualitatis, nozal actions, and
pawperies.

V. Pretorian remedies.
VI. Modes of execution.
VII. Restraints on vexatious litigation.

1 A right, as such, i.e. apart from infringement, whether 1n rem or in

is i called a sul i nght which, after infringe-

ment,, gives rise to another or remedial right, viz. to the assistance of the

law. In so far as remedial rights are described in the law of actions,

and in so far as the corresponding substantive rights are not dealt with

in the earlier part of the Institutes, the law of actions may be regarded

as indirectly explaining some substantive law, e.g. that part of agency
which depends upon the actiones adjectitiae qualitatis.

385 2c
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Section I. General View

The manner in which legal procedure was con-
ducted at Rome varied from time to time ; originally
it was by means of a legis actio ; in the time of Gaius
it was conducted under the formulary system, which,
in turn, was replaced by the system of extraordinaria
judicia. The three methods will be considered in
detail.

Subsect. 1. The Legis Actiones

There is a time in nearly every community when
there are no courts, when there is no settled law ;
when might is right, and the remedy an individual
has for a wrong done to him, or to his family or goods,
is that which he can secure for himself, e.g. by killing
or otherwise injuring the offender, or, by a foray,
depriving him of his possessions, e.g. his wife or his
cattle. In a progressive society this period is followed
by a time when self-redress still prevails, but has come
to some extent within the control of the State; private
vengeance is still seen, but it is taken under State
regulation. This jurisdiction the State (as at Rome)

/ may obtain, either by offering to the injured party (as
{in the actio furty manifesti) at least as effective a
revenge as he could himself obtain, or by inducing
him to submit the dispute to some indifferent third
person.’ Later comes the period when the State
asserts sole jurisdiction, and punishes a wrong (whether
arising from delict or consisting in mere breach of
contract), without any regard to the consideration
1 This may account for the fact that for so many centuries the

judge at Rome was not a magistrate or State official, but a private
mndividual.
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that if the person injured is not satisfied he may take
the law into his own hands ; for the State has become
strong enough to punish him if he tries to do so. This
period had been reached at Rome, for all practical
purposes,! many years before the time of Gatus ; but
with a lawyer’s regard for antiquity, Gaius describes
an older procedure, which consisted of five methods
(legts actiones),? in three of which a dispute could be
withdrawn by the magistrate (in jure) from the
possibility of violent settlement, and submitted to
the decision of a private individual (in judicio), while
in the other two regulated self- help was permitted.

the matter led to litigation, were that both parties
appeared before the praetor and each formulated his
claim (or denial) with ceremonial words and actions,
prescribed by some lez, or derived therefrom by the
interpretation of the pontifical lawyers. Any slip
in the language or the ritual accompanying it was
fatal to the proceeding, which could not again be
renewed. On the other hand if these preliminaries
were performed as prescribed by law, the right to have
the matter submitted to arbitration was secured and
some private person (judex) or persons (arbitri) were
appointed from a list called the album judicum to
whom the decision of the matter was entrusted. Here
the proceedings before the praetor (in_jure) ended.
ATter an interval, in which the parties might come to
terms, the hearing took place before the judez or

1 Thongh some iorms of pnvate vmlence were only finally abolished

by the of Theod Val and Arcadius, .D. 389.
2 Gaius uses the term legis actio m two sensee—(a) as above, to
denote a method of procedure ; (b) as denoti i remedy, e.g.

the actio arborum jumm caesarum (cf. Mmrhsad Gauus, p. 269).
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their sententia or opinion, and, if this were in favour
of the plaintiff, it was for him to take the necessary
steps to arrest the defendant (manus injectio), who
might even be sold into slavery in defauls of satisfying
the judgment. The term legis actio does not necess-
sarily imply a litigation, though this is the modern
meaning of the term actio, and much misplaced in-
genuity has been brought to bear to try to show that
every one of these proceedings might, at any rate, lead
to litigation. This is to import modern notions into
ancient times. Our real aim ought to be to under-
stand what the Romans meant by the term actio,
and since two of the legis actiones need not be in
Court,! being merely forms of regulated self-help,
the probability is that the term legis actio means a
procedure based upon or recognised by statute as a
remedy for wrongs, whether it amounts to a litigation
or not.
The legis actiones were five in number :

(a) Sacramentum.

(b) Judicis postulatio.
(¢) Condictio.

(d) Manus injectio.
() Pignoris capio.

(@) Sacramentum.

This was applicable where no other form was
appointed by statute both to claims i rem and in
personam. Where it took the form of an action in
rem, the proceedings were as follows: the plaintiff

* secured the presence of the defendant in Court, the

XII Tables entitling him, if the defendant refused to

1 Le. before the magistrate.
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come, to bring him by force, and the object in dispute
(e.g. the slave) had also to be there.! The plaintiff
then, holding a wand (vindicta or festuca) in one hand,
seized the object with the other and claimed ownership,
¢ Hunc ego hominem ex jure Quiritium meum esse aio
secundum, suam causam sicut dixy ; ecce tibi vindictam
tmposui’ (I claim this man in Quiritary right, accord-
ing to the claim I have already explained,? behold, I
have laid my wand upon him); and the plaintiff
accordingly placed his wand upon the slave in token
of ownership. Thereupon the defendant went through
exactly the same ceremony, and used the same words,
and then the praetor ordered them both to release the
slave: ¢ Mittite ambo hominem’, which they did.® The
plaintiff next asked for the defendant’s title : ¢ Postulo
anne dicas qua ex causa vindicaveris’, the defendant’s
reply being a general assertion of ownership, ‘ Jus feci
sicut vindictam tmposus’ (I did right as I laid my wand
upon the object). Whereupon the plaintiff denied the
rlght and challeuged the defendant to a bet, meda
tu injuria vindi , D aeris* sacr to te provoco’,
and the defendant made a like challenge, ¢ Et ego te’.
The praetor then 5—

[}

1 If this was impossible, e.g. the object were land or a house, some
part of it, such as a clod, was later brought by way of symbol ; originally
no doubt the claim was made on the land itself.

2 Le. before the appearance in Court. But see Muirhead, Gaius,
p. 274

3 Sir H. Maine (Ancient Law, p. 376) sees in this the dramatisation
of the origin of justice. In the earliest times two men are disputing
ownership, armed not with wands but with spears (kastae), which the
wands in a later period represented. A vir pietate gravis passing by
regit dictis animos et pectora mulcet, and induces them to make a bet on
the dispute, and submit the question to an arbitrator.

4 500 of bronze. But see Muirhead, Gaius, 275, iv. 7.

5 Some further proceedings, as in a personal action, seem to have
taken place before the praetor’s award (G. iv. 16).
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(@) Awarded possession of the slave to one of the
parties pending the trial (vindicias dicebat).

(6) Required the person so given possession to
give security to his adversary that if he lost the case
he would restore the thing and its profits to him
(praedes litis et vindiciarum) ; and

(¢) Required both parties to give security (by
sureties who gave a pledge of lands) for the amount of
the bet. The person who, in the result, lost the bet
forfeited it, at first, to the priests, later to the State ;
and originally, it seems, the wagers were actually
deposited with the pontifex, so that security for pay-
ment was then unnecessary. The amount of the
wager (sacramentum) was 500 asses, unless the thing
in dispute were of less value than 1000 asses, or the
action was to determine whether a man was free or a
slave, in both of which cases it was 50 asses only.

Ultimately the trial before the judex,! which it was
the sole object of the above cumbrous proceedings
to secure, took place. A lex Pinaria allowed an
interval of thirty days before he was appointed. On
his appointment the parties (whether the action was
real or personal)® gave notice of trial for the next
day but one, and at the trial each first explained
shortly the main points of his case (causae conjectio),
then the evidence was gone into, and finally the judge
determined who was the rea] owner ; though this was

1 Though a single judex 1s here (and elsewhere) spoken of, proceed-
ings in judicio might take place before several judges. In certam real
actions (e.g. hereditatis vindicatio) the trial was before tho Court of
centumviri ; and the praefor, by virtue of his imperium, might appoint
a small committee of citizens as judges, the committee usually consisting
of three or five members, who were known as recuperatores.

2 Lattle is known of the early proceedings mn the legis actio sacra-
menti in personam.
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only implied by his sententia which was to the effect
that the sacramentum of one of the parties wag in-
Justum.*

(b) Judicis postulatio.

Of the legis actio per judicis postulationem nothing is
really known, for that part of the MS. of Gaius which
related %o it is indecipherable. It is conjectured that
where some right of the plaintiff had been infringed,
with the result that he claimed unliquidated damages,
he could obtain a judictum by affirming the state of
facts which gave rise to his right before the magistrate
(on jure), and then claiming to have a judge or arbiters
appointed : ¢ T'e praetor judicem arbitrumve postulo uts
des’. The term unliquidated damages’ means that
the plaintiff claims not an ascertained (liquidated)
sum, such as fifty aure: promised by a stipulation, but
an unascertained sum, such as compensation through
loss of business, or the like, which it was for the judge
or arbiters to arrive at.?

(¢) Condictio.

The legis actio per condictionem was that form of
process (legis actio) under which the plaintiff obtained
a judicium by giving notice ® to the defendant, requir-
ing the defendant to appear before the magistrate on
the thirtieth day from the notice, to have a juder
appointed. The account given by Gaius is not at all
detailed, but it appears that it was a personal action
introduced. by a lez Silia in the case of claims for a
definite money payment, and that the lex Calpurnia’

1 For the form of the sac & m p , see Buckland
p. 607, and Murrhead, p. 178.

2 Seo Buckland, p. 612, and Muirhead, p. 179.

3 Hence the name ; Condicere est denuntiare . . . itaque haec quidem
actio proprie condctio vocabatur ; nam aclor (the plaintiff) adversario
denuntiabat ut ad judicem caprendum die xxx adesset (G. iv. 18).
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extended it to the recovery of any other certain thing,
lege quidem Silia certae pecuniae, lege vero Calpurnia
de omni certa re.

The proceedings, probably, were as follows : The
plaintiff obtained the presence of the defendant before
the magistrate, stated his claim, which was denied by
the defendant, and then, if the claim was for money
(e lege Stilia), the parties, at the plaintiff’s suggestion,
mutually agreed * that the person whose claim proved
unfounded should give the other not merely the sum
or thing in dispute, but one-third of its value as well.
In other words, there was a wager, as in the case of the
sacramentum, but the wager went to the party who
proved successful and not to the State. After this
the plaintiff founded his right to a trial by requiring
the defendant to appear on the thirtieth day to have
a judew appointed.? At the end of the time the plaintift
became absolutely entitled on application to the
magistrate to have the judex appointed, and the trial
proceeded in the ordinary manner.

Gaius remarks that it is not very clear why it should
have been necessary to establish this particular legis
actio, because a claim could equally well have been
enforced by the two other methods. The most prob-
able explanation is that it afforded creditors a simpler
remedy than that given them by the sacramentum, and
a more effective one than that provided either by this
last-named actio or the judicis postulatio, viz. the
amount of their claim together with a third as penalty.

‘When the legis actiones had become fully developed
it is not unlikely, as Mr. Poste suggests2 that the

1 By a sponsw poenalis on the part of the defendant, followed by a
restipulatio by the plaintiff. This may have been made before the judge.

2 It is possible that, at a later period, the wagers and the condsctio
took place out of Court. 3 P. 483
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sacramentum was practically confined to real actions
before the centumviri ; condictio applied to claims on
a mutuum, a stipulation for some definite sum or thing
and to money due on a literal contract ; while the
Jjudicis postulatio might be the personal action for
unliquidated claims, e.g. on a stipulaticn of uncertain
value, such as one to perform services.

(d) Manus injectio.

Originally manus injectio had no necessary con-
nection with an action ; it was a method of execution
upon the person, i.e. the creditor took the body of the
debtor in satisfaction of his claim, as authorised by
the XII Tables ; which in effect provided that a man
who either had admitted that he owed another money
(confessus debitor), or had been adjudged liable to pay
by the court (judicatus), should have thirty days in
which to pay. At the end of that time the creditor
might lay hands (manus injectio) upon the debtor and
take him before the magistrate. The debtor could
not resist the arrest himself. If the debtor did not
pay the debt and no one opposed the claim on his
behalf,* the magistrate pronounced him addictus and
the plaintiff took him away, put him in a private
prison, and provided him with food daily. This con-
tinued for sixty days, and on three consecutive
market days the plaintiff had to produce the debtor |
publicly and proclaim the amount due. Failing satis-
faction the debtor, on the last of these days, could,
according to the strictly literal rendering of the XII
Tables, be killed (capite poenas dabat) or sold as a slave
trans Tiberim. If there were several creditors they

1 The debtor could not personally defend, being reduced by manus
injectio to quasi-slavery ; if he had any answer it had to be made by
another (vindex).
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could cut the debtor up and divide him between
them.!

This method of execution was practically obsolete
in the time of Gaius, but he gives a brief account of
what looks like its developed form. The plaintiff,
according to (laius, after stating that the defendant
was condemned to pay him so much money, announced
that he arrested him for it, at the same time seizing
his body.? The debtor was not allowed to resist arrest
or to defend the claim personally, and, if he failed to
secure a vindew to defend the action for him (or to pay
the debt), he became debitor addictus to the creditor,
who took him home to the family dungeon. Gaius
gives no description of the subsequent proceedings,
and his statement, so far as it goes, corresponds sub-
stantially with the provision of the XII Tables. If
a vindex intervened, the debtor was released, and
proceedings taken against the vindex, who, if he failed
to justify his intervention, was cast in double damages.
Gaius tells us that manus injectio, at first confined to
the confessus and judicatus, was afterwards extended
not only to persons placed by law in the position of
judgment debtors (pro judicatis), but to other cases
(manus injectio pura). The lex Publilia, eg., gave
manus njectio to a surety who had paid the debt,
against the principal debtor unless repaid by him in
six months, and the lez Furia de sponsu allowed it
against a creditor who had exacted more than a pro-

1 Another form of manus injectio under the X1T Tables was where
a plaintiff, before witnesses, arrested a defendant in order to secure his
presence before the magistrate.

2 Possibly before the magistrate, but Gaius does not expressly affirm
this, and there is some ground for thinking that manus injectio took
place out of court, and that the debtor was adjudged to the creditor by
the magistrate subsequently.
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portionate share of his debt from one of several
sponsors.  Similarly, manus injectio pura (i.e. in cases
other than where given against pro judicatis) was
granted under the lex Furia testamentaria against
legatees who received more than 1000 asses from a
testator, and by the lex Marcia against usurers who
had exacted interest on a loan. If manus njectio
had continued as a mere form of execution, it is ex-
tremely unlikely that so barbarous a remedy (even as
modified by the lex Poeteliat) would have been extended
to cases not already covered by it, and it is almost
inconceivable that a legislative body should have been
at once so humane as to come to the assistance of the
sponsor whose bad bargain had placed him in an
unlucky position, but in no sort of vital danger, and
yet so heartless as to find a remedy for him by sub-
jecting the other party to one of the most savage legal
institutions on record. Moreover, Gaius expressly
states that after the lex Vallia every person so sued
(cum quibus per manus injectionem agebatur) could
resist arrest and personally defend the action, except
the judgment debtor and the principal indebted to his
sponsor. The irresistible conclusion, therefore, is that
in its developed form manus injectio was a remedy
of two different kinds. If the debtor had no defence
and could not satisfy the creditor, it was execution;
if he had a defence manus injectio led to a legis actio
tried before a judex, the action being defended by thel
debtor in person in all save the two excepted cases.

(e) Pignoris capio.

The legis actio per pignoris capionem almost cer-
tainly never amounted to an action in the ordinary
sense, ¢.c. a means of obtaining a trial before a judes.

1P 445.
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As described by Gaius (though it was obsolete in his
time), pignoris capio was execution, not on the debtor’s
person, but upon his property, the nearest English
term being ‘ distress’. Gaius says it was employed
in some cases by custom, in others by statute.! By
custom, pignoris capio was granted to soldiers against
the persons liable to provide either their pay (aes
militare), or money to buy a horse (aes equestre), or
money to buy fodder for the horse (aes hordiarium).
By statute, the remedy lay, in default of payment,
against (i) the purchaser of a victim for sacrifice ;
and (ii.) the hirer of a beast of burden (jumentum),
which had been let to him to raise money for an offering
to Jupiter Dapalis, which money had not been paid.
Further, the censor allowed a farmer of the public
revenue (publicanus) to use pignoris capio against
persons who failed to pay their taxes.
Since, in all these cases, the persoh who made the
distress had to use a set form of words (certis verbis
pignus capiebatur), Gaius says the proceedmg was
generally considered a form of legis actio ; but that
others thought that it was not so, being performed in

{the absence of the praetor and often of the other party,
Iwhereas a legis actio proper took place in the presence
‘both of the praetor and the defendant ; * and, further,
because pignoris capio could be made even on a dies
nefastus, when a legis actio was impossible.

It will be noticed that pignoris capio means liter-
ally ‘ the taking of a pledge,’ 1.. security for payment,
and Gaius does not state what was to happen on
failure of payment. Possibly the pledge thereupon

1 Ie. the XII Tables.
2 A statement which supports the theory that the developed form
of manus injectio took place in Court.
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became the absolute property of the distrainor, i.e.
free from any right on the part of the debtor to re-
deem the pledge by subsequent payment. But it is
possible that, where the debtor disputed his liability,
the distrainor apphed to the maglstrate for a ]udge to
decide the case, in which case pignoris capio might
lead to a legis actio in the other sense ; and inasmuch
as the act necessarily took place out of Court, the
objections, which Gaius mentions, would not have
much weight ; for the application to the magistrate
for the appointment of a judex, to which the plaintiff
was entitled by his extra-judicial legis actio, could be
made on a subsequent dies fastus, and in the presence
of all parties. This conjecture is ingenious, but the
probability is that pignoris capio was given in these
cases because there was no other remedy.! The cases
given affect the State or the State religion, and,
since there could be no action against the State, hence
pignoris capio was permitted. The two cases affecting
religion are informal contracts which could not have’ l
formed a basis for an action in early law.?

Subsect. 2. The Formulary System

(@) The introduction of the system.

The chief defects of the legis actio system were as
follows—

(i.) Its extreme technicality (nimia subtilitas):
litigant, hioWever strong the merits of his case mlght
be, failed altogether by making even the slightest
mistake in procedure. It was, as Gaius points out,®
necessary for him to keep exactly within the terms of

1 SeeBucklmd Pp- 620 621
2 G.iv. 3 Q. iv. 1.
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the law which gave him the right he was asserting ;
so, if the precise legal right were to proceed against
another for cutting down trees (arbores), the plaintiff
who sued a man for cutting down his vines (vifes)
failed, if he so termed them in his pleading. The
jurists held that vines came within the words of the
XII Tables, which gave the action de arboribus succisis;
but the letter of the law must be adhered to, and to
claim successfully the benefit of the interpretation,
vites must be described as arbores.

(ii.) Once the solemn words of the legis actio had
been pronounced in jure, and the issue between the
parties so formulated, the proceedings reached what
was called litis contestatio, which had the effect of
wholly destroying the plaintiff’s original right of
action ; thenceforth he could rely solely on his new
right, that the trial should be undertaken by a judez,
and the defendant, if in the wrong, condemned. From
this it followed that failure to keep within the letter
of the law during the procedure sn jure, meant not
only that the particular action must fail, but that the
right to sue at all had gone for ever. The original
right was extinguished by litis contestatio, and the new
right to have a trial failed, being based on a defective
legis actio.

(iii.) The system was incapable of adequate expan-
sion. In theory no right could be enforced by a legis
“actio unless it came within the letter of some existing
law ; and though the early jurists did something to
remedy this, it was, obviously, only possible by inter-
pretation to deal with cases that were in some sense
analogous ; so that no right which was substantially
a new right could obtain any sort of recognition,

1 Cf. the English term * joinder of issue .
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however much such recognition might be desirable,
having regard to the increasing complexity of affairs.

Hence, Gaius says, legis actiones were, save in two
cases, abolished by the lex Aehutia and two leges Juliae,
in favour of litigation by certain forms of words or
formulae, per concepta verba, id est per formulas, and
he states that the excepted cases were damnum in-
fectum and cases before the cemtumviri. This is a
somewhat bare account of a lengthy and interesting
development.

The essence of a proceeding by legis actio was that
by means of the words and acts of a legis actio an
issue was arrived at before the praetor (vn jure), which
the plaintiff was entitled to have tried, in judicio,
by a judez. In the formulary period the distinction
between in jure and in judicio remained, but litis
contestatio was reached, and the subsequent judicium
obtained, not because the forms of a legis_actio had
been complied with, but because of a formula, selected
from among those set out in the praetorian edict, and
perhaps modified by the praetor to suit the particular
case (concepla verba), naming a juder, and briefly
describing the point to be tried, and the allegations of
the parties. In other words, the trial arose on grounds
set forward by the praetor and embodied in a formula !
set out in the edict.

The most probable theory with regard to the source
of this second system of procedure is, that it was
originated by the praetor peregrinus in relation to
foreigners. A suit by legis actio was a judicium
legitimum, and, as such, only available for and against
Roman citizens. When, therefore, the praetor pere-
grinus (242 B.c.) began to evolve his rules drawn from
Jjus gentium for cases where one or both parties were
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peregrin, it was necessary for him to find some pro-
cedure by which the actions could be tried. He
might, of course, by virtue of his émperium, have
anticipated the later extraordinaria judicia by trying
the case outright himself. A more obvious and con-
servative course, however, was adopted ; for, model-
ling his procedure on that of the praetor urbanus, the
praetor peregrinus appomted not, it is true, a single
judge, as was usual at jus civile, but several recupera-
tores to try the issue ; which, as it could not rest on
any lex, the praetor, on his own authority, defined for
them at the time of their appointment.  If, after
hearing the evidence, the judges held that the facts
alleged by the plaintiff (e.g. that he had been struck
without cause by the defendant) were proved, the
defendant was to be condemned, otherwise he was to
be acquitted. The order appointing the judges, and
stating the issue for them to try, was soon termed the
Jformula, being drawn up in accordance with the set
in his edlct and a trial conducted in this way was
known as a judicium imperto continens (resting on the
authority of the praetor), as distinguished from a
Judictum legitimum, i.e. one for citizens, and resting
on a lex.

The obvious advantage of starting an action by a
simple formula, capable of adaptation to any set of
circumstances, must have been apparent enough to
the praetor urbanus, and would probably have been
adopted in his court at a much earlier stage than it
was but for the fact that such a course would have
produced strong opposition from the Pontifical Col-
lege, who had always been closely associated with the
earlier procedure. In the end, however, legislation
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wag resorted to, with the result, as Gaius says, that
the legis actio system became displaced by its more
scientific rival. The first lex,! the lex debutia (about‘
149-126 B.c.), allowed litigants before the praetor|
wrbanus to proceed at their option either by means,
of a legis actio or by formula. So that thenceforth a
judictum, even though produced by formula only,
might be a judicium legitimum, provided the other
requirements of such a trial (viz. that there was one
Jjudez only, that the parties were citizens, and that the
trial took place within the first milestone from Rome)
were satisfied. The first lex Julia ? abolished the
alternative procedure, and made action by formula
cog;pylgo;y in all cases, ekcept those before the
centumviri and damnum infectum, while the second
lex Julia made the same reform for municipalities
outside Rome.

After the leges Juliae, therefore, the fo_rmula_ry
system was absolutely established, save in the two
cases mentioned by Gaius, and save in what is called
the praetor’s ‘voluntary jurisdiction’. The legis
actio survived in centumviral cases (z.e. all cases of
quiritary right) because, there being already a court
(2.e. the centumviri) to try such actions, it would be un-
necessary and improper for the praetor to appoint a
by _sacramentum before the contummwirs 03 late as,
Diocletian. In the other two cases ® the appointment;
of a judex and the use of formulae were also unneces-
sary. Dammnum infectum, under the legis actio system,
secured protection to a person threatened with damage

1 There is no certainty about the actual provisions of any of the
three laws. See generally on the subject Wlassak, Processgesetze.
2 Both were probably passed about 17 B.c.
* Le. damnum, infectum.pnd the yoluntary jurisdiotion.
2p
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by means of pignoris capio,* so that it usually did not
involve any trial. Hence a formula was not required
and damnum infectum in theory survived as a legis
actio ; though, as Gaius says, no one thought of pro-
ceeding in this way in his time (when the formulary
system was in full vigour), for it was infinitely better
to require the person from whose property danger was
feared to enter into a stipulation before the praetor.
Finally, the ¢ voluntary jurisdiction ’ of the praetor,
which chiefly consisted in being present at adoptions,
manumissions, emancipations, and in jure cessio
generally, never involved a real trial. In all these
cases of fictitious lawsuits one party admitted the
right of the other in jure, and there the proceedings
came to an end. As in damnum infectum, therefore,
since there was no trial, there could be neither a judex
nor a formula ; and therefore the legis actio procedure
survived here also, long after the formulary system
had become the sole means of trying ordinary actions.
(b) The development of the formula.
” 77Tt has been stated already, that there was nothing
revolutionary in the praetorian reforms, and it is not
to be supposed that, capable as the formula was of
securing a trial for a violation of any sort of right,
the praetor granted such remedy without discrimina-
tion. At first, probably, the formula existed (so far
as the praetor urbanus was concerned) as a mnovel
means of enforcing a right already recognised by the
civil law ; as time went on and the reasonable nature
of the institutions of the jus gentium, as administered
by the praetor peregrinus, came to be appreciated at
their true value, new remedies, based upon this law,
might be announced by the practor urbanus inAl_l_ig
1 This jon is hardly d by evid
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edict, upon which the formulae depended. But so
tentatively was the work of reform undertaken that
the praetor, when a new set of facts came up for
decision, would only grant a formula on the fictitious
assumption that certain facts, which were not present,
really existed, and that, therefore, a right already
recognised by jus civile had been infringed. Thus a
bonorum possessor and the purchaser of a dead bank-
rupt’s estate (bonorum emptor) sued on the fiction (ficto
se herede) that the former was the heir at jus civile of
the deceased, the latter of the bankrupt. The actio
Publiciana was of the same nature, the fiction being
that the plaintiff had held for the period of usucapion.
So too the false assumption might be that a peregrinus
was a Roman citizen (e.g. to enable him to sue or be
sued by the actio furti?), or that a capite minutus (e.g.
a person adrogated) was in fact sui juris, so that his
creditors might sue. Later the praetor, feeling more
certain of his ground, proceeded directly,? by virtue
of his émperium, to grant an action (in factum concepta),
where there was no civil remedy, without resorting
to any fiction. Another means, besides fictions, by
which procedure was developed, was the actio per
sponsionem, which began within the legis actio system
owing to the introduction of legis actio per condic-
tionem by the lex Silia. The actio per sponsionem
depended on a bet, which the parties entered into in
order to enable the ownership of the thing to be de-
termined incidentally. On the bet a condictio could
be drafted, and, as in the sacramentum, the decision
incidentally determined the disputed question of
ownership. Since the bet was merely intended to
enable this, the real question, to be tried, it was not
1 G.iv. 37, 2 J.e. without resorting to a fiction in any sense.
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within the contemplation of the parties that it should
be really paid; the sponsio, therefore, was called
pragjudicialis, as distinguished from the wager in the
condictio which was paid, and therefore called poenalis.
In the developed law, however, a formula petitoria
was devised, whereby the dispute as to ownership
could be dlrectly submitted to the judge. ‘If it

ppears that A is owner, then, unless B restores the
ﬁt in dlspute condemn him in a money payment.’
This formula is the most common example of the actio
arbitraria. There was an arbitrium or alternative
because, if the plaintiff succeeded, the defendant might
elect, under the terms of the condemnatio, either to
return the thing or to be condemned to pay the sum
at which the plaintiff on oath (jusjurandum in litem)
estimated its value.

But the development of the formula is important
not merely in itself, but for the change worked through
the formula in the legal system itself. Like the writ
system, which was the making of the English common
law, the formuldry system was the foundation of
Roman law, and in both cases the substantive law
was built up through the instrumentality of procedure.
The praetor’s control over the formula was absolute ;

he could refuse an action where one lay at civil law, ;
and in this way he in fact got rid of what was obsolete
in the old jus civile ; or he could grant the action, but
defeat it by putting in some defen_ce like that of fraud,
which the quickened conscience of the people felt to
be desirable ; and, by granting actions where none
lay at civil law, he could meet the needs of social
development. All this too was only achieved after
careful trial and experiment; the development of
the law was kept in constant touch with experience,
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by men of the highest ability, who had no thought
but to fashion the law into as perfect an instrumert of
justice as they could devise.

(c) Procedure under the formulary system.

In order to obtain the formula the plaintiff had
to summon the defendant before the praetor (in jus
vocatio). If the defendant failed to obey the summons,
or to come to terms with the plaintiff, or to furnish a
vindex to answer for him, the praetor provided a
penalty in his edict (G. iv. 46), or the plaintiff could
bring him by force before the magistrate, and if the
defendant lay concealed to avoid summons, the praetor
gave the plaintiff possession of his estate, with a right
of sale as a last resort.

If the hearing in jure could not be finished on the
day of appearance, the defendant had to enter into
Tecognisances (vadimonium), i.e. to promise, in answer
to a stipulation, to appear on the day appointed.

‘When the defendant was only required to do this, the
vadimonium was purum ; but in certain cases he had
to be supported by sureties. The plaintiff, having
got the defendant before the Court, proceeded to
state his claim, and asked for a formula from among
those usually set forth in the edict that seemed to fit
his case. If the praetor were satisfied, the formula
would be granted. First came the appointment of the
Judex (nominatio judicis) from the album judicum as
before, followed by the terms of the formula, composed
with great care, for the instruction of the judge. The !
proceedings had now reached the very important
stage of litis contestatio or joinder of issue, probably
so called because under the legis actio system, after
the formulation of the claims of the parties in appropri-
ate certa verba, the litigants seemed to have made an
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appeal to their witnesses in Court to bear witness to
the verity of their claims, a feature which might
perhaps be present here too. In certain cases there
might be an arbiter instead of a judge, perhaps where
the matter was one that required special knowledge,
and in others there might be recuperatores even for
cives. The next stage took place, after an interval,
before the judex, who was directed, usually, to con-
demn or absolve the defendant, according to his
findings under the directions in the formula. Con-
demnation was in money ; there was no appeal, but
in certain cases there might be relief by the praetorian
restitutio in tntegrum. Execution was not now in

- the form of the old manus injectio. If after thirty

days the judgment was not satisfied the actio judicati®
lay to recover double damages, to secure the recovery
of which a surety was required to give the necessary
satisdatio (personal security) in case of an attempt to
prove that the judgment was in some respect defective.
The creditor could still, under the sanction of the
praebor, march his debtor home as before, and make
him work off the debt, but the infliction of cruel
punishments, or of death, or sale into slavery had all
disappeared.® Shorn of its advantages, the method
of personal seizure could not have been attractive,
and so the praetor introduced, as an alternative,
execution on the debtor’s property called bonorum
wvenditio, which will be explained later.

(d) The formula.

The chief parts of the formula will be considered
shortly :

1 An action on a judgment in duplum against a defendant who
denied lability and leading up to execution, i.e. venditio bonorum (infra,
P. 445), could be founded on it. 2 Lex Poetelia, p. 445.
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(i.) Nominatio judicis, * Let Titius be judge’ (L'itvus
Jjudes esto), invariably found ; the judge had no option
but to act.

(ii.) Praescriptio, where needed, came next. Itspur-
pose might be—(a) pro actore to protect the plaintiff by
narrowing down his claim ; e.g. where money lent was '
payable in a series of instalments of which some only
were due. This was effected by inserting, Ea res
agatur cujus rev dies fuit, thus limiting the claim to
what was due at the moment only. (b) pro reo, in the
interests of the defendant. Thus A, as the heir of
Balbus, claims a slave from B, and B claims likewise
that he is the heir of Balbus, not A. It is not desir-
able that the question of the inheritance should be
thus incidentally decided. B accordingly has a prae-
scriptio inserted to the effect that the action is not
to be decided if to do so would prejudice the question
of the right to the inheritance, as in this case it does.
This forces A to bring his kereditatis petitio first to
decide the question of heirship. In later law.the prae-
scriptio pro reo was replaced by the exceptio.

(iii.) Demonstratio. Gaius says it was the part of
the formula which set forth at the outset, not the
claim, but the facts out of which the claim arose,
was not an essential part of every formula, but seems
to have been used in certain actions in personam, but
it is not clear which. Gaius’s example is, ¢ Whereas
Aulus Agerius (the plaintiff is always so designated
in examples of formulae from the verb agere, to sue)
sold (or deposited) a slave with Numerius Negidus (the
designation of the defendant, from negare, to deny)’.
A mistake in the demonstratio was not vital ; either
an adjustment was possible, or the action could be
brought again with the facts correctly described.
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(iv.) The intentio was the clause of the formula
which contained the plaintifi’s statement of claum,
and in the intentio the plaintiff either alleged a civil
law right (when the intentio was in jus concepta) or a
state of facts which the praetor considered ought,
in equity, to constitute a right (in factum concepta).
The word paret is usually the mark of this clause which,
in addition to the nomination of the judex, was the
one thing absolutely necessary in every action ; for,
obviously, there can be no suit without a statement of
claim. Sometimes the formula might consist solely
of the judge’s nomination and the intentio ; e.g. where
some preliminary issue had to be determined, such as
whether a given person was a freedman or not; a
question of fact which, since it involved no liability
on the part of any third person, did not require a
condemnatio. It was the intentio that gave the clue
to the nature of the action, whether it was in rem or
i personam ; stricti juris or bonae fidei; in jus
concepta or n factum concepta ; for a certum or an
incertum. .

(v.) Exceptio. This was a special defence raised
immediately after. the intentip. If the defence was
a denial of the plaintiff’s claim, no ezceptio was needed.
But if the plgim:iff admitted the validity of the claim,
Mbut neverthéless alleged certain circumstances in his
favour, which on grounds of equity or otherwise en-
titled him to be absolved, such special defences had
to be raised by way of ptio.  Some pli
rested on enactments of one kind or another, e.g. the

eptio S.C. Macedoniani, where money had been lent

{to a filiusfamilias ; others might be based on the I;i‘ée-
torian edict, which was more usually the case, like the
1 Tt was also unnecessary in a condictio certi.
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exceptio_doli ; these were mainly equitable in char-

acter. In form it began with nisi, st non, ete. 1i,

for instance, A is claiming 10 lent to B, the judge will
be directed to condemn, if the loan is proved, unless
it appears that B was a filiusfamilias (exceptio 8.C.
Macedoniani), or that the money had not in fact been
handed over (exceptio non numeratae pecuniae). Equit-
able exceptiones need not be pleaded in bonae-fides.
actions on account of the words ez fide bona which
‘appeared in the formula and permitted the judge to
take such matters into account in his senfentia ; but
they had to be expressly pleaded in stricti juris actions,
while those resting on enactment had always to be
pleaded.

To the exceptio there might be a replicatio (reply)
inserted for the plaintiff’s benefit, which, if proved,
destroyed the force of the exceptio. A, e.g., claims
50 aures from B, who pleads the exceptio pacti de non
petendo (a pact not to sue). A, by replicatio, alleges
that subsequently B agreed to pay (replicatio pacti
de petendo). A duplicatio might reply to this.

Exceptions were either iag_(or_perpetuae)
which “would Tnvariably defeat the action, e.g. the
exceptio doli, and those based on statute; or dila-

toriae_(or_temporales) which sufficed to defeat the

action at the time only, e.g. if money due under a
condition was claimed before the condition had been
satisfied.

(vi.) Condemnatio, which appeared in nearly every
case, but never alone, was the clause which em-
powered the judge to condemn or absolve according
to whether the plaintiff proved his case or not. The
condemmatio was certa where, the claim being for a
liquidated amount (e.g. 50 aures), the judge was told
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to condemn in that amount ;! it was incerfa where
the damages were left to the judge; and his right to
assess damages in the latter case might be unfettered
(e.9. Quanti homo est, tantam pecuniam . . . con-
demna), or such right might be limited by the formula
(tazatio), e.g.  condemn in what you consider the value,
but not beyond (dumtazat) ten thousand sesterces’ ; in
which case the condemnatio was incerta cum tazatione.
The condemnation clause (whether certa or incerta)
was always framed so as to authorise the ultimate
judgment being given for a sum of money. Hence
specific performance or restitution could not be decreed
in an action for the recovery of corporeal property :
Judex non ipsam rem condemnat eum cum quo actum est,
sicut olim fieri solebat, sed aestimata re pecuniam eum
condemnat (G. iv. 48). But specific restitution was
practically obtained by means of the clausula arbi-
traria, which directed the judexr to order specific
restitution, and to condemn only if this was not
obeyed. The plaintiff was thereupon required to
assess the value of the thing on oath (jusjurandum in
litem) and the defendant was condemned to pay the
sum as assessed. (laius seems to imply (sicut olim)
that under the legis actio system specific restitution
could be ordered.

(vii.) The adjudicatio only occurred in place of the
condemnatio in the case of judicia divisoria (partition
suits), and was the clause which enabled the judge
to divide the property among the various parties to
1_:he suit (e.g. co-heirs). The form given by Gaius is
Quantum adjudicars oportet, judex Titio adjudicato.
Since it rarely happens that property can be divided
with absolute equality, the adjudicatio might be

1 If he gave more, lilem suam fecit.



hoés ACTIONS 411

combined with a condemnatio empowering the judge
to order those persons who obtained more than their
fair share to pay monetary compensation to the
others.

(@ Litis contestatio, the trial, appeals.

‘When the formula was complete and delivered to
the parties by the magistrate, litis contestatio took
place, and the proceedings in jure came to an end.
Litis contestatio had the following effects: ' {15

(i.) If the proceedings took the form of a judicium
legittmum in personam alleging a civil law right,! litis
contestatio operated as novatio necessaria ; the plaintiff’s
right of action was at an end and replaced by his right,
if the trial ended in his favour, that the defendant
should be condemned. This effect, however, was not
produced by a judicium imperio_continens, or by a.
Judicium legmmum if ¢n rem, or if the issue were
putely one of fact.? In these cases the plaintiff might
bring a fresh action, but if the former action had really
covered the same pomt the defendant could defeat
it by means of exceptio rev judicatae, vel in judici
deductae ;® so that the maxim de eadem re bis experiri
non licet was absolutely true in the first class of cases,
relatively in the second. Whether the exceptio re-
ferred to in Gaius is one, or really two separate ones,
is not clear.

(i) In a_judicium stricti jurig. the value of the
property in question was ascertained at this stage,
instead of at the date of the judgment, which was the,
case where the judicium was bonae fidei.

(iii.) In all cases the thing in dispute became res
lmgmsa, and could not be allenated

1 Formula in jus concepta. 2 In factum concepta.
3 @. iii. 181,
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(iv.) Thenceforth the action was good against heirs,
even though originally it could not have been brought
against them (e.g. actio injuriarum).

(v.) In cases of delict, where the heir was suable so
far as enriched, the question was determined at this
moment.?

(vi.) The action became a lis pendens, and so
stopped prescription ; i.e. the plaintiff could no longer
be barred, because he failed to bring his action in due
time; e.g. if an action had to be brought within a year,
and was so brought, it could continue to judgment
though the year had expired.

(vii.) From this moment the defendant, if he
subsequently failed, was bound in stricta judicia to
account to the plaintiff for all profits or fruits arising
from the object in dispute, and became liable, whether
originally so bound or not, for exacta diligentia in the
custody of such object.

(viii.) The Proculians held that in an action stricts
juris the liability of the defendant was determined
at the moment of litis contestatio, and that if he proved,
at the trial, to have been in the wrong then, no sub-
sequent event, e.g. the accidental destruction of the
object, or even payment of everything due, could
save him from condemnation. The Sabinians adopted
the opposite and more lenient view, on the maxim
omnia judicia esse absolutoria, and their opinion was
subsequently confirmed.?

(ix.) Usucapio was not interrupted, but prescription
was ; this was of no importance, as the decision would
go as the facts stood at litis contestatio.

In certain cases the proceedings might never get
beyond the hearing in jure. This would be the case—

1 Poste, p. 400. 2J.iv.12. 2
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(i.) Where the object was to obtain security rather
than redress; e.g. the defendant was required to enter
into a stipulation to indemnify the plaintiff in respect
of apprehended damage.

(ii.) Where, in lieu of evidence, the matter was
decided by the oath of the parties. This could
always be done formally by agreement of the parties,
in which case one had to tender an oath (jusjurandum)
to the other, and, if accepted, the matter was con-
cluded. If, eg., the plaintiff tendered an oath to
the defendant requiring him to swear that he was
not liable, and the defendant accepted the challenge,
such oath was final and, the case ending, no trial was
required. In certain cases (e.g. actio furti) the plaintiff
had the right to require the defendant to make oath,
when the defendant might retort by demanding that
the plaintiff should swear to his own bona fides (de
calumnia jurare) ; or the defendant might, instead of
taking the oath himself, require the plaintiff to swear
to the justice of his claim, and if the plaintiff refused
the praetor would not grant a trial.*

(ili.) A trial was unnecessary where the defendant
admitted his liability before the praetor (confessio in
Jure).

(iv.) Sometimes a plaintiff, before asking for a
formula, nright ask a possible defendant for in-
formation (interrogatio in jure), e.g. whether the de-
fendant was the heir of Balbus, against whose estate
the plaintiff had a claim. If the answer was in the
negative, there would be no point in proceeding with
the action.

_The subsequent trial (judicium)? took place on a
day fixed by the praetor or the judge himself. The

1 See Roby, ii. 394-397. 2 Ib. 407-419.
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trial was public, the parties appeared personally or
by agents,! and, in important cases, might have their
cause pleaded by orators who, at first, acted gratuit-
ously. Evidence was taken on oath, and, in lieu of
evidence, the parties might agree that one should
'tender the other an oath, as before the praetor, or
the judge might himself suggest this method. Finally,
judgment was pronounced, which might be inter-
locutory or final. "An example of an mter]ocutory
judgment would be where A sues B in respect of a
contract made by B’s slave C. The judge first
ascertains whether B has benefited by the contract.
If the benefit amounts to the whole sum due the judg-
ment is final. Otherwise it is interlocutory, for the
judge proceeds to inquire whether the slave has a
peculium, and gives a final judgment on that footing.

The judgment was technically called sententia, i.e.
the opinion of the private individual on the facts,
as distinguished from a decretum on the part of a
magistrate ; and once the sententia had been given
the judex was functus officio, i.e. he had no power to
vary or discharge his decision.?

Appeals.—Under the formulary system there was
no right of appeal from the sententia of a judge, though
in exceptional cases the judgment might be, in effect,
annulled by the praetor granting in integrum restitutio.
The system of appeals may have been applied to pro-
ceedings by formula towards the end of that régime,
but there is no evidence of this.

1 Seo Roby, ii. 422.
2 For modes of exccuting a judgment vide infra, p. 444.
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Subsect. 3. The System of Cognitio extraordinaria?!

Though the fact was unperceived by Gaius, the
way had been prepared for the downfall of the formu-
lary system when Hadrian finally deprived the
praetorian_edict of its former effect. For the whole
procedure by way of formula depended upon the
authority of the praetor, and when it was no longer
possible for Roman law to keep pace with the needs
of the times by means of the edict, the formula, which
had no real existence apart from it, could hardly
escape from becoming as technical and stereotyped‘
as the legis actiones which it had replaced. It is not
surprising, therefore, to find that by another gradual
development, the formulary system was overturned
in favour of a procedure under which the time-
honoured distinction between proceedings in jure and
n_judicio entirely disappeared, the trial being con-
ducted throughout before a State official.

Even under the older system the public mind had
become familiar with the idea that the magistrate
might, as in modern times, dispose of the whole
matter ; for this was, in fact, the case not only in the
instances above mentioned, where for some reason the
cause came to an end before the praetor, but whenever
the praetor acted extra ordinem, i.e. outside the regular
procedure, as he might. This would usually be with
respect to administrative, not judicial matters, e.g. by
interdict,? where the public inferest was_invelved,
Zg. questions concerning temples, roads, burial-
grounds, restitutio in integrum, missio in possessionem,
and the like. But under the Empire this was ex-
tended to judicial and quasi-judicial functions, e.g.

1 L.e. extra ordinem judiciorum privatorum. 2 P 434.
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the praetor fideicommissarius, who enforced fidei-
commissa; the praetor tutelaris, who appointed and
removed tutors ; and there were other cases.
Further, from the establishment of the Empire,
whenever the Emperor himself decided a case, the
procedure was extra ordinem. The first general change
was in the provinces—probably in the Imperial pro-
vincesat first, followed by the others—the change being
complete probably before the end of the classical age.
The Constitution of Diocletian, A.p. 294, did not in-
augurate the change in the provinces, but simply
directed provincial governors to hear the case them-
selves, except in unimportant cases where there might
be a delegation to a judex pedaneus (not to be confused
with the wnus judex), who seems to have been an
official judge of some sort. This was merely a direc-
tion to greater diligence on the part of the praeses, not
the origin of a new institution. It is probable that
the ordo with its formula had been superseded even
in Rome some time eatlier, for Diocletian had re-
organised the whole Empire, making a provincia the
unit of administration, Italy itself being divided into
seventeen provinces; and the term provincial governors
must be understood as affected by this change.!
" The system of extraordinaria cognitio as developed
under Justinian was as follows : In the first place, it
was no longer requisite or proper for the plaigtiff
%___em‘lﬁllz to secure the attendance of the other party
efore the magistrate. The magistrate himself sum-
moned the defendant to appear on the plaintiff’s

yiritten petition (ibellus conventionss), and this request
was served by the magistrate’s agent, who might

1 Juris formulae, aucupatione syllabarum tnsidiantes, cunctorum
actibus radicitus amputentur (Cod. ii. 58. 1).
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arrest the defendant if he refused to undertake to
appear (cautio judicio sists). The Libellus conventionis
was very like the intentio of the formulary system,
and the modern statement of claim, since it set forth
in a succinct manner the nature of the plaintiff’s right
and the circumstances attending its alleged violation.
It had to be signed by the plaintift or his agent, and,
in‘addition, the plaintiff undertook, by a cautio (w]nch
like the lLibellus conventionis, was registered in the
acta), to pursue his action and to pay the costs of the
defendant if unsuccessful. The statement of defence
which the defendant was called upon to put in, in
answer, was called the libellus contradictionis. The
whole trial took place before the same magistrate,
before whom the parties appeared on the appomted
day and pleaded their cases. A confessio in jure might
take place, in which case judgment followed at once.
An interrogatio might be put in at any stage, and the
plaintiff might require an oath from the defendant,
even against his will, not only in exceptional but in
all cases, carrying with it the right of relatio as before.
thzs_contes}tt_zgz_o_gpﬂl took place, viz. at the moment
when the issue had been definitely arrived at, each
party having sufficiently put forward the matters on
which he relied ; but, although some of its ancient
effects remained, litis contestatio no longer operated
as_novatio necessaria, and the exceptio ret in judicium
deductae seems to disappear.

Finally, after hearixig “the evidence and arguments,

hlch the clrcumstances demanded could be

1 E.g. it still prevented the plaintiff's action being barred by lapse
of time,
2E
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made, since the magistrate was no longer bound by
a formula directing condemnation in a sum of money ;
50, e.g., where the object of the action was the recovery
of property, the magistrate might decree specific per-
formance, .. actual restitution, in lieu of the old
practice by way of formula petitoria ; in other words,
'the defendant no longer had the option, in such case,
of either paying damages or restoring the object.
There might be an appeal through a hierarchy of
Courts to the Emperor himself. ~After final judgment
there followed a period for its satisfaction, failing
which execution followed. There was now no actio
Judicati_or_venditio bonorum. If the judgment were
for some specific thing, officials were sent to seize it
and make it over to the plaintiff. In the case of a
sum of money, sufficient property belonging to the
debtor was seized and later sold in satisfaction of it.
In the case of insolvency the procedure was by dis-
tractio bonorum (infra).

Section II. The Division of Actions

Actions may be classified as follows :

1. In rem—in personam—mized,

An action 9 7em is one brought in respect. of some
res corporalis which the plaintiff claims ‘against all
the world, and of which the vindicatio rei is the type.
The defendant is not mentioned in the intentio, but
in the condemnatio. Such actions included claims to
servitudes (actio confessoria), or to freedom from servi-
tudes (actio megatoria). An action in personam is
brought to enforce an obligation due only from the
defendant. The defendant was named in the intentio,
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and it was claimed in stricti juris actions that he ought
(oportere) to give or do something for the plaintift.!

A mixed action was regarded by Justinian as both
real and personal, as it might result in the award of
property and condemnation in a money sum ; the
examples given are the actio familiae erciscundae
(among co-heirs), the actio de communi dividundo
(between partners), and the actio finium requndorum
(between owners of adjoining estates).?

Prejudicial actions (pragjudiciales), to determine
a preliminary issue, e.g. whether a man was born free,
seem, says Justinian, to be in rem, a remark which is
important us denoting a change in the conception of
the term in rem, and supplying to some extent the
bridge between the application of the term to actions
and the modern classification of rights in rem.®

2. Actiones civiles—actiones honorariae.

Of the former the vindicatio and the condictio are
examples, being founded on the civil law. The latter
were those which arose by virtue of the praetor’s
jurisdiction.

An example of a praetorian real action is_the
actio_Publiciana, which protected a person in posses-
sion (which was about to become dominium by
usucapion) by allowing the fiction that the period
of usucapion was complete ; the bonitary owner was
completely protected by it, but the bona-fide possessor
had no answer to the true owner, who could defeat
him by the exceptio justt dominii.

Examples of praetorian pevsonal actions (in factum)
d T CON

gae—(1.) actio de pecumaa constituta, to enforce a con-

1 A delict 18 & violation of a right in rem, but the obligation it gives
rise to is a personal one.
2 J.iv. 6. 20. 3J.iv.6.13,
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stitutum ; (ii.) actio receptitia, which was an action
against a banker based on his undertaking (receptum)
to pay someone else’s debt; (iii.) de peculio ;! (iv.)
the action to determine whether an oath had been
taken, an juraverit. This lay where the procedure
was by oath. If, eg., the plaintiff swore that the
money in dispute was due to him, and the defendant
refused to pay, the praetor granted a new action, in
which the question was no longer on the old issue, but
whether or not the oath had been taken. (v.) Actio
de albo corrupto, a penal action against anyone who
tampered with the praetor’s album judicum ; and (vi.)
actions against freedmen or children who proceeded
against their patron or ascendant without the praetor’s
permission. In these the judge was to condemn if
he found certain facts proved.

_ 3 Actw m ]us concepta—actio in factum concepta.®

alleged a civil law right either alone, or as extended
by the praetor by means of a modified intentio (actio
wtilis). An actio was n factum concepta when the
intentio set out certain facts, which were clothed with
a right by the edict only.

4. Actio utilis — directa —in fcwtum praescriptis
verbzs

Actio utilis.—The praetor, instead of introducing
a new right by an actio in factum, might retain the
formula applicable to a civil law right, or to an existing
praetorian right, and modify it to suit the new facts.
An action of this kind was called an utilis actio, ¢.e.
an actio utilised to meet new cases ; the modification

1P 341
2 This and the following division were closely connected with the
formulary system, and of little interest in Justinian’s time.
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might, but need not, be by means of a fiction (hence
the actio fictitia, a form of utilis actio).

An gctio directa, on the other hand, was where
the intentio was unmodified, following exactly the
words of the civil law or the edict.

An actio utilis might obviously be founded not
merely on an existing actio in jus, but on an actio in
Sfactum concepta. The praetor, e.g. grants in his edict
an action (directa), because certain facts exist (in
Sfactum concepta), e.g. actio Serviana (to a farmer).
Subsequently, finding it necessary to protect other
mortgagees besides farmers, he modifies the intentio
and so creates a new (ufilis) action (quasi-Serviana).
Actions both in factum and wutiles were praetorian.
An actio in jus concepta might be either civil or
praetorian, the former where the intentio was shaped
on a civil law right, the latter where the ntentio
depended upon such right as modified by the praetor
(actio utilis n jus concepta). Similarly, with an
actio directa, it was civil where the inlentio depended
on statute or custom, praetorian when given in so
many words by the edict.!

An actio praescriptis verbis or civilis in factum (the
remedy on the innominate contracts) must be dis-
tinguished from an ordinary actio in factum ; for the
former was an actio in factum civilis, with an'‘intentio in
jus concepta, the facts being set out there in place of a
demonstratio.

5. Stricti juris—bonae fidet,
action siricti juris was one brought on a negotium
stricts jurs, e.g. a condictio brought on a stipulation,
as opposed to an action founded on a bonae-fides

negotium, e.g. contracts where the parties were bound
1 See Sohm, pp. 271-276.
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not necessarily to the exact performance of their
engagements, but (as in all the consensual contracts)
where it was the duty of the judex to determine what
was fair and reasonable between them, and to give
effect to what was fair and right between the parties,
though not expressly authorised by the formula so
to do. Hence the intentio in a bonae-fidei actio never
imposed a fixed limit upon the claim by nammg a
definite sum (certa), but was always general in its
terms, t.e. incerta (quidquid Balbum Seio dare facere
oportet ex bona fide).

The chief differences between these two classes of
actions need to be noticed.

. (1) The former arose on unilateral transactions,

’ é'ontractual and quasz -contractual, while the latter
were formulated in connection with bilateral obliga-
tions of the same sort, both being in jus.

(ii.) In the former the formula had to be strictly
construed : the judge could take account of nothing
not contained in it. Hence defences must be ex-
pressly pleaded by an exceptio, and if the defendant
was liable upon the facts as they existed at litis con-
testatio the judge had no option but to condemn. In
‘bonae-fidei judicia the judge was permitted by the
words ex fide bona to take into account any equitable
defences, which accordingly need not be specially
pleaded ; and if after litis contestatio the defendant
had satisfied the claim the judge could absolve. The
Sabinians urged against the Proculians that the more
liberal rule should apply to all judicia, a view that

prevailed (omnia judicia absolutoria).

(iii.)_Pacta adjecta (added) to a transaction were
common in bonae-fidei judicia, and might be added to
such stricta judicia as mutuum,and later to stipulations.
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(iv.) In stricta judicia interest and fruits were due
from litis contestatio, but in bonae-fidei judicia from
mora (i.e. the time of the defendant’s default).

(v.) There could be no set-off (compensatio) in
stricta. judicia at first, but any counterclaim could
be given effect to in bonae-fidei judicia.

6. Judicia legitima and imperio continentia.

The former, says Gams, werﬂ?et’v?'een cives, Ber e

mile of Rome; all others belonging to the latter
class. The distinction was perhaps due to the lex
Aebutia, and was material in various ways, for
a woman needed the auctoritas of her tutor to be
a party to a judicium legitimum, and death at once
ended the proceedings, which under the lex Julia
Judicaria were also extinguished in eighteen months.
The latter rested on the praetor’s imperium and
ended with it. The distinetion, which enjoyed signifi-
cance only under the formulary system, died with
it. Theodosius fixed thirty years from litis con-
testatio, and Justinian substituted three years from
the commencement of the proceedings, as the limit
within which the proceeding in the action must be
completed

two senses, viz. : as denotmg (i.)_how long a mght of
action lasts ; (ii.) how long the action itself is allowed
to contmue

) Ongmally all actions founded upon the civil
law were perpetuae, for no lapse of time was sufficient
to bar them ; praetorian actions, on the other hand,
were usually temporales, and were lost if not brought
within a year; exceptionally, however, a praetorian
action, if modelled on the civil law, might be perpetua,
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e.g. that given to a bonorum possessor and the actio
furti manifesti. Conversely, even a civil law claim to
specific property in the hands of another might be
lost by the operation of usucapion ; and the querela
inofficiosi testamenti was expressly limited to five years.
But the old distinction between actiones perpetuae
(¢.e. most civil law actions, those granted to praetorian
successors, and the actio furti) and actiones temporales
(t.e. most praetorian actions, the querela, and claims
to specific property) continued down to the time of
Constantine, who provided that forty (subsequently
reduced to thirty) years’ delay should give rise to an
exceptio in all real actions, and Theodosius extended,
this thirty years’ limit to practically all perpetuae
actiones. Under Justinian the same principle obtained,
though very exceptionally an actio might still be
perpetua, e.g. a vindicatio in libertatem.

(ii.) The action itself * was always temporalis, and,
in the time of Gaius, expired (if the action were not
pursued to an end previously) in eighteen months if
the judicium were legitimum, while if tmperio continens
it ended with the term of office of the magistrate who
granted it. Under Justinian the action might ‘sleep ’,
with the consent of both parties, for forty years,
otherwise it came to an end in three.

8. Actions for the recovery of a thing—for a penalty

An action i persequendae causa was s term which
covered every action, Whether real or personal, of

which the object was redress merely, as distinguished
from an action for redress and a penalty (mixed), or
for a penalty merely. A vindicatio, actions on_com-
modatum, mandatum, societas, sale and hire, were all

1 Unless extra ordinem, or before the cenfumviri.
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rei persequendae cousa. So, too, an action on a
depositum, unless the case was one of depositum
miserabile, when the action might be ‘ mixed’, as it
would lie for double damages against a depositary,
or his heir, if personally guilty of fraud.! Another
instance of a mixed action in this sense * was the _avgtg'o
vt bonorum raptorum ; an action under the lex dquilia
might be rei persecutoria merely (e.g. if the defendant
admitted liability, and the object had not been of
greater value during the preceding period), or mixed,
according to circumstances. The actio furti was
purely penal (poenae persequendae causa), as in addi-
tion to the damages recoverable the owner could get
the thing itself by a separate action.?

9. Actions in_simplum, in duplum, in triplum vel
in quadruplum.* T
" An action was in simplum where the value of the
object in dispute only was sued for, e.g. in the contract
of sale ; in duplum for twice the value (e.g. actio furt
nec manifesti, actio servi corrupti); n triplum for
thrice the value, e.g. where the plaintiff claimed in his
libellus conventionis a greater sum than that due, so
that the officer who served it (viator) claimed an
excessive fee ; ® in quadruplum for four times the value,
e.g. the actio furti manifestt and the actio quod metus
causa.

10 Actions to recover the whole of what is due—
[for less. o I —

1. iv. 6,17,

2 Le. as distinguished from one regarded as partly real and partly
personal, supra.

3 J.iv. 6.18.

. 4 ?, will be observed that many of these divisions are * cross divi-

sions ",

5 The viator was entitled to a fee (sportulae) in proportion to the
value of the demand.
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An action was, of course, normally for the whole
loss sustained, but, under exceptional circumstances,
the plaintiff was allowed to recover part only, eg.—
(i.) in the actio de peculio the father or master was only
liable to pay the whole debt of a son or slave where
the peculium, after answering his own claims, was
sufficient ; (ii.) where an action lay against a husband
for the dos, or against a person who had promised a
gift, or was brought by a person against his ascendant,
patron, or partner; the defendant, in each case, could
not be condemned beyond his means, d.e. the con-
demnation was not allowed to be of such an amount
as to reduce him to actual destitution ;! (iii.) less
might also be recovered by reason of a set-off (com-
pensatio).?

11. Actions might also be regarded as based upon
an obligation created by contract, quasi-contract,
delict, or quasi-delict ; but this division is not expressly
made in the Institutes.

12. Lastly, an action might be either in respect of
the defendant’s own obligations (directa), or in respect
of those created by means of his agent (actiones
adjectitiae qualitatis).®

Section III. Compensatio and Deductio.
Plus Petitio

(@) Compensatio and deductio.

In England, if the defendant has no answer to the
plaintiff’s claim but that he himself is owed by the
plaintiff a greater, equal, or less sum, such plea can,

1 The privilege of the defendant in such cases is called beneficium
competentiae. 2 Infra. 3 P. 341.
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as a rule, be raised by counterclaim : the defendant
admits the case of the plaintiff, and then, in the same
action, sets up his own case, and, if he proves it, judg-
ment follows for the difference between the two
claims ; for the defendant, if the sum due to him on
the whole transaction exceeds that due to the plaintiff ;
otherwise for the plaintiff, though not necessarily for
the whole sum originally demanded.

Much the same result was gradually arrived at
among the Romans by the doctrine of compensatio,
which was defined as debiti et crediti inter se contributio.
According to the civil law, if an obligation were
created by some negotium stricti juris (e.g. a stipula-
tion), and action were brought upon it, the plaintiff
must succeed, although the defendant owed him an
equal or greater amount on some other transaction.
If, eg., A promised B 500 aurei by stipulation, the
unilateral obligation so imposed on A could not be
met with a plea that B owed A 500 aures for the pur-
chase-money of a horse (emptio-venditio). The two
transactions were wholly unlike, and each party must
enforce his claim independently. A negotium bonae
fidei, on the other hand, implied mutual obligations,
7.6. obligationes ex eadem causa (from the same trans-
action), and the judge was allowed, therefore, in such
cases (t.e. wn judicia bonae ﬁdei to ‘set off’ the s
mutual claims of the parties, if, in his discretion, he
thought right, though there was nothing in the formula
expressly authorising him so to do except the words
ex fide bona. In the case of a banker (argentarius)
and of the purchaser of a bankrupt’s estate (bonorum
emptor) a different course prevalled the formula
itself was modified. If an argénmrzus sued a cus-
tomer, the modification was in the intentio, and he
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was said, therefore, to be compelled to allow for com-
pensation (cogitur cum tione agere), the in-
tentio bem& framed as a dem,and for the balance only
The béfiorums emptor, ‘on thie other hand, when suing
some person who, though indebted to the bankrupt
(whom the plaintiff represented), had a claim against
him, sued cum deductione ; the intentio was for the full
amount demanded, but the judge was instructed in
the condemnatio to give judgment cum deductione, i.e.
for the balance actually due.!

Marcus Aurelius seems to have provided that in
stricta judicia a plaintiff could be met by the exceptio
doli unless he allowed for the set-off, which, of course,
must have arisen under a different transaction, but
perhaps of the same kind. Failing to allow for the
counterclaim probably meant the loss of the action by
reason of the exceptio, though upon another view the
exceptio operated only by way of reducing the con-
demnatio, so that the balance could be recovered.?

Justinian abolished the difference between the
procedure in bonae-fidei actions (where compensation
was in the discretion of the judge) and in those stricti
Juris (where the exceptio doli had to be expressly
inserted i jure), and allowed compensation in all
cases,® without any express plea, whatever the nature
of the judicium, or of the action, save that—(a) the

) counterclaim must be easy of proof, and (8) it could
{ not be made at all in an action on a y depositum, or
to recover land wrongfully occupled

1 G. iv. 63-65. For minor diff between the argentarius and
bonorum emptor, see (3. iv. 66-68.

2 See Sohm, pp. 459 460.

3 Even ex dispars causa and in real actions. It is disputed whether
Justinian was the first to bring these actions within the scope of the
doctrme of * set-off *. 4 J. iv. 6. 30.
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Justinian says that where the claims were easy of
proot (compensationes quae aperto jure nituntur) the
claims were automatically (ipso jure) reduced. But
these words are not to be taken as meaning that
the two claims extinguished one another (wholly or
pro tanto) at the moment the ‘set-off* arose; but
that the counterclaim could be taken into considera-
tion by the judge, though not expressly admitted in
the plaintifi’s libellus conventionis, and that such
omission was not to be penalised in any way beyond
the reduction of the claim by the amount of the set-
off.t

(b) Plus petitio.

A plaintiff might in an action for a certum claim
too much—

(i.) Re, as 500 aures instead of five.

(ii.) Tempore, as where he sued in March for a
debt due in June.

(iii.) Loco, ns where the promise was to pay at
Ephesus and the action was brought at Rome ; or

(iv.) Causa, as where the promise was to give
either fifty aurei or a slave, and the plaintiff sues only
for one, so depriving the defendant of his option.
Conversely, the plaintiff may claim too little.

The effect, in the time of Gaius, was as follows :
A mistake in the demonstratio was harmless (falsa
demonstratione rem non perimi) ;* a mistake amount-
ing to plus petitio, if made in the intentio,> was fatal ;
if, on the other hand, the plaintiff claimed less than
his due, the ¢ntentio was so far good, but the balance !
could not be claimed in the same praetorship ; if

T \
L1

L Buckland, p. 700. 2 G.iv. 58.
3 Where the infentio was incerta (quidguid paret) such a mistake
was impossible.
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it were so claimed, the defendant could raise the
exceptio litis dividuae (that the plaintiff had no right
to split up his demand). Plus petitio in the con-
demnatio did no harm, for the defendant could get
in integrum restitutio, but if the plaintiff claimed less
be lost the balance altogether. It was never fatal
to claim, even in the infentio, one thing for another
by mistake, e.g. ‘ Eros’ instead of ‘Stichus’, for in
the time of Gaius the plaintiff could bring a new
action, and under Justinian the mistake could be
corrected in the same proceeding.

Even under the formulary system, however, relief
was given in respect of plus petitio loco, for a praetorian
action could be brought, called de eo quod certo loco
dari oportet, by which on non-payment at a particular
place the creditor could sue elsewhere, and the judg-
ment would take into consideration any loss the debtor
sustained by reason of the change of locality. Zeno
provided—(a) that where the plus petitio was tempore
the plaintiff might sue again, on payment of the
defendant’s costs, and after waiting twice the time
which would have been necessary otherwise; and
(8) that where the plaintiff claimed less than his due
(e.g. five aurei for ten) judgment might nevertheless
be given for the whole. These modifications re-
‘mained in Justinian’s time, and that Emperor provided
that if the overclaim were in any other way than
tempore (e.g. re) the plaintiff was not to lose his case,
but to be punished by being obliged to pay the de-
fendant three times the amount of loss sustained by
reason of the overclaim, e.g. in respect of excess paid
by way of sportulac to the viator.
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Section IV. Actiones Adjectitiae Qualitatis.
Noxal Actions. Pauperies

(a) Actiones adjectitiae qualitatis.

Both Gaius and Justinian describe six actions by
which a master or paterfamilias could be made liable
on a contract entered into by someone in potestas
(e.g. a slave or son) ; by two of them (exercitoria and
institoria) a man might even become liable on a
contract made by someone not in his potestas, e.g.
some free third person. The actions, which were of!
praetorian origin, were called adjectitiae qualitatis,
because, except in the case of a slave (who could,
never be sued), the actions offered an ‘added "
remedy ; the contract in these cases being regarded
as giving rise to two distinct obligations—one against
the agent, the other against the principal. The
actions in question were as follows: quod jussu,
exercitoria, nstitoria, tributoria, de tn rem verso, and
de peculio, and have been sufficiently considered under
the heading of ‘ agency .t
__(b) Noxal actions (which are also adjectitiae quali-
tatts).

Even by the time of the XII Tables the principle
of noxae deditio had reached its second stage. A
third person injured by another’s son or slave had
no longer the right to demand that the wrongdoer
should be given up; his right was limited to an
action claiming alternatively that the superior should
either er pay damages or surrender the offender.? In
the time of Gaius noxal surrender existed in the case

1 Seo p. 341

2 If a slave committed a wrong by his master's order, it was the
master’s own act, and he could be sued by direct action.
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of slaves ; in theory at any rate, in the case of sons ;
and in a modified form was applicable to persons
in mancipis cause and a wife ¢n manu.! The status
of in manu and in mancipit causa had long been
‘:6bsolete in Justinian’s time, and the noxal surrender
 of sons had fallen wholly into disuse. A noxal action,
therefore, only applied in the case of slaves, and a
slave so surrendered, if he could find sufficient money
to compensate for all the damage he had caused, could
compel his new master to free him.2
Noxal actions were established either by statute
or by the praetor. By statute in the case of theft
(viz. by the XII Tables), and damnum injuria datum
(lex Aquilia) ; by the praetor in the case of injuria, vi
bona rapta and other praetorian wrongs. It had no
application to contract or quasi-contract, and, of the
quasi-delicts, 1t applied to things thrown from a house
to the injury of passers-by on the highway.®
The action, which lay only where there was
potestas, always followed the person of the wrong-
doer. . Noxa caput sequitur. If, therefore, A’s slave
X wronged B, B could sue A only so long as A owned
X ; if X were sold to C, in the absence of fraud, the
action lay no longer against A, but against C. If
X died before surrender, the surrender of his body
sufficed, but not under Justinian, where death made
the master liable tn solidum. If X were manumitted,
there was no possibility of a noxal action, but X could
be sued personally by a direct action. Conversely, a
direct action might become noxal, as where X, a free
man sut juris, wronged B, and afterwards passed into
C’s potestas by adrogation or became C’s slave. B’s
direct action against X became converted into a noxal
1 Cf. C. iv. 80. 2 J.iv. 8. 3. 3 G.iv. 76.
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action against C.! The usual procedure when the
master did not propose to defend was to produce the
man in Court, and the praetor would authorise the
plaintiff to take him away. If the master neither
surrendered nor defended, he became fully liable for
the loss, and could not afterwards evade liability by
surrender.

If several slaves were jointly concerned, logically
all ought to be surrendered, but the praetor mitigated
the hardship by fixing the damages as if only one slave
were concerned.

A wrong done by A, a slave, to B, his own master,
had no legal effect, because there could not be a civil
obligation between a man and a person in his potestas.
On the same principle, if A, who is B’s slave, wronged
C and was then bought by C, C’s action became
extinguished by merger (confusio).

(¢) Pauperies.—The XII Tables gave a species of
noxal action against the owner of a four-footed animal
which had cansed damage without provocation. As
in nowae deditio proper, it was the owner at the time
of action brought who was liable, not necessarily
the owner at the time of the wrong (noza caput
sequitur), and the defendant was obliged either to
pay compensation or give up the animal. The action
only lay where the animal acted contra naturam, i.e.
viciously ; and wholly wild animals were not within
the principle, because, as soon as they escaped and so
did damage, they ceased to have a master.?

The _Aediles’. edict provided a special remedy
where a man kept a dog, wild_boar, bear, or lion in

1 But adrogation would not have this effect in Justinian’s time,
since it made X fils1 loco, and there was no surrender of sons.
2 The Proculians thought it was merely suspended (G. iv. 78).
3 J.v. 9 pr.
2F
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a place where persons passed by (qua vulgo iter fit). If
harm resulted and a freeman were hurt, the owner of
the beast could be condemned as the judge thought fit ;
for other damage the penalty was double the damage
done. The actio de pauperie, and that under the edict,
could be brought concurrently, both being penal.

Section V. Praetorian Remedies : 1. Interdicts;
2. Restitutio in integrum; 3. Missio in pos-
sessionem; 4. Praetorian Stipulations

1. Interdicts.

Originally the term interdictum or decretum signified
an orﬁer by the magistrate, issued by virtue of his
imperium,* directing an individual to do (decretum)
or abstain from doing (imterdictum) some act; and
the order was usually issued in the interest of the
public, rather than for the convenience of private
individuals. The object, for example, might be either
to prevent or punish offences against property extra
commercium (temples, burial-grounds, etc.), or to
protect the possession of private property (res in
commercio) ; for the disturbance of the possession of
individual citizens easily leads to a breach of the
public peace. At first such orders were probably
made after the merits of the case had been fully con-
sidered, and were therefore final. The magistrate,
as representing and in the interest of the State,
arbitrarily settled the dispute once for all. In the
time of Gaius, however, this was not the general rule,
for an interdict, in most cases, was an order made
without entering into the question of the strict rights

1 Le. a proceeding extra ordinem.
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of the parties, and the merits of the case had to be
tried subsequently in an ordinary judicium based on
the nterdict. Under the formulary system, there-
fore, an interdict was, usually, an extraordinary way
of founding a trial before a juder; the _]udwzum
depending not on the customary proceedings in jure,
but on an order issued, in a summary way, by the
praetor in his administrative capacity.

Interdicts may be classified as follows :

(i.)_An interdict might be populare (i.e. open to
any one) as opposed to private (i.e. only available for
some definite individual), though most interdicts were
of the latter class. An example of the former is the
anterdictum de homine libero exhibendo, by which any-
one (even a woman or tmpubes) might, as by the
English writ of Habeas Corpus, compel the production
of any person confined against his will.

(ii.) An interdict mighb be either prohibitorium,

titutorium, or exhibitorvum. The first class (pro-
Zdntona) forbade the doing of some act (e.g. dlsturbmg
possession, as in ufi possidetis and utrubi)?; those
termed restitutoria (as unde vi)® ordered a person
to restore something wrongfully taken from another’s
possession ; while exhibitoria aimed at the production
of some object wrongly detained, e.g. the interdict
de homine libero exhibendo, or that by which a pater-
familias compelled the production of a person under
his potestas, wrongfully detained by another.

(iii.) An interdict might pass to the heirs or not:
unde vi is an example of the former, uti possidetis of
the latter class.®

1 Infra, p. 438. 2 P.437.
3 Conversely, some passed against the heirs, e.g. quod vi aut clam ;
some not, e.g. uti possidetis.
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(iv) Some interdicts were concerned with the pos.
session of property (possessory), eg. uti possidetis,
wiruby, unde vi; others not, eg. for the production

of an mdmdual.

(v.) Those concerned with possession were either
adipiscendae, retinendace, or recuperandae causa.

Examples of interdicts for acquiring possession
were the interdictum quorum bonorum and the inter-

dictum Salvianum ; for retaining possession, uti possi-
detis and utrubi ; for recovering possession, unde vi.

(vi.) A possessory interdict might be ‘single’ or
‘ double . Interdicts were single (simplicia) where
in the subsequent proceedings the person who obtained
the interdict was plaintiff and his adversary defendant
(as in all the interdicts restitutoria and exhibitoria) ;
double (duplicia), where each party was at onoe plaintiff
and defendant (e.g. utt possidetis and utrubi).

(vii.) Lastly, an interdict might be either primary
or secondary, i.e. where the first interdict proved
insufficient to enable justice to be done between the
parties, another, e.g. interdictum secundarium, might
follow.

Procedure in interdicts.—The trial on the interdict,
in the time of Gaius, took place sometimes by means
of a formula arbitraria, sometimes per sponsionem.
The former was the case when the interdict was either

tum or restitutorium, and the defendant at
the time when the order was granted chose to proceed
in this way (i.e. asked for a trial, based on a formula
arbitraria, before a judex). The proceedings were
per sponsionem whenever the interdictum was pro-
hibitorium ; or the interdictum being of the other

1 Sometimes an interdict might be tam adipiscendae quam recupe-
randae (Girard, 8th ed. pp. 1121-1124).

75h 7,
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kinds, the defendant elected to have the matter tried
otherwise than by the formula arbitraria; eg. failed
to ask for it when the interdict was granted.

(a)_By formula arbitraria.—By way of illustration,
suppose A asks the praetor for that species of inter-
dictum restitutorium known as unde vi, against B,
whom he alleges to have forcibly ousted him from
possession of his land. The interdict addressed to B
began with the words, Unde tu sllum vi dejecist, ¢ From
the place you (B) forcibly ejected A, and commanded
B to restore possession to A, provided that A had been
in possession nec vi, nec clam, nec precario, i.e. had not
obtained it originally from B by force, or clandestinely,
or by B’s permission! If B obeyed the order, the
proceedings ended ; if, as was usual, there was a
dispute, B had the option (the interdict not being
prohibitorium) to demand a judge, and if he did so,
a formula (arbitraria) was granted to try the questions
of fact involved in the interdict. The proceedings
9n judicio wouid be in the ordinary form, and if the
judge found that A, having been in possession nec vi,
nec clam, nec precario, had been violently ejected by
B, he would, alternatively, order B to restore posses-
sion or be condemned in damages. This procedure
(by the formula arbitraria) is described by Gaius as
without risk (sine periculo) to either party, as opposed
to the procedure per sponsionem, which, as will be
seen, was cum periculo. For if, in the actio arbitraria,
the judge found against B, and he complied with the
order, he did so without incurring any penalty. If,
on the other hand, A failed to make out his case, he

1 Where arms had been used there was an tnterdictum unde vi armata
which differed from that unde vi (where the vis was quotidiana), for it
was not limited to a year, and the words nec vi, etc., were omitted.
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also suffered no detriment, unless the defendant had
challenged him to a judicium calumniae for a tenth
of the value of the thing in dispute by way of penalty.’
271(b) Per sponsionem (i.) in single interdicts, e.g.
“wide vi; (ii.) in double interdicts, e.g. uti possidetis,
utrubr.

(i.) Procedure per sponsionem in single interdicts.—
If B in the above case did not demand a judex and
failed to restore possession, / A challenged him to a
wager (sponsio), and B in return challenged A to
a wager (restipulatio), the question at issue being
whether or not B’s continued possession constituted
a violation of the interdict ; e.g. whether A’s possession
when B ejected him was nec vi, nec clam, nec precario
in relation to B. Upon these wagers formulae were
drafted and tried in an ordinary judicium. If the
judge found in favour of A, B would have to restore
or pay damages,® and in any case the unsuccessful
party forfeited to the other the amount of the wager.
Hence the proceedings were cum pemculo

(ii.) Procedure per sponsionem in double interdicts,
i.e. where both parties were at once plaintiff and.
defendant, e.g. uti possidetis and utrubs.

Both interdicts were prohibitory (and so could
only be tried per sponsionem), and applied where two
persons were disputing about the possession of pro-
perty as a preliminary to a dispute about the owner-
ship of it The interdict uti possidetis applied when
the question was about immovable property, wutrubi
when it concerned movables. The interdict wutl

1 The Procul thought the judici lumniae inapplicable in
such case (G. iv. 163).
2 By virtue of a judicium de re restituenda, which was added to the

formula at A’s request (G. iv. 165).
3 G.iv. 148,
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possidetts prohibited the disturbance of the pos-
session of that party who, in fact, held the land when
the interdict was issued, provided it was nec v1, nec
clam, nec precario in relation to his opponent. In the
interdict utrubi, on the other hand, it was not neces-
sarily the party in possession at the grant of the in-
terdict mec vi, etc., who prevailed, but he who had
possessed the movable nec vi, etc., for the greater part
of the past year.

The procedure was as follows : the interdict (e.g.
uti possidetis) was issued, in effect prohibiting the
person not in possession at the date of the interdict
from disturbing the possession of the person who
then held the land nec vi, nec clam, nec precario in
relation to him. Matters, obviously, would go no
further (since the order was purely negative) until
some act was done in violation of the interdict. Both
parties, accordingly, made a formal trespass upon
the land (vis cx conventu), and the ultimate trial was
to ascertain which party had been justified in so doing,
and which party in the wrong as having contravened
the edict, s.e. which had, when the interdict was
granted, been in actual possession, nec vi, ete.

The parties then appeared before the praetor, whose
first duty necessarily was to award interim possession
of the land until the question could be tried between
the parties (A and B), and this was settled by awarding
possession to the person who made the highest bid
(e.g. B) for the profits and fruits which would accrue
from the Jand until the main issue was settled at the
triall B, however, was required to promise A by a
stipulatio that if he lost the trial he would pay as a
penalty the sum he offered for the profits to A. Next,

1 The auction before the praetor was called fructuum licitatio.
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A challenged B to a wager (sponsio) on the question
whether B did wrong in the apparent act of trespass,
which B accepted on A promising by a restipulation
to pay the amount of the bet if in the wrong. Simi-
larly B challenged A on the lawfulness of A’s act, and
there was a like restipulation, so that in all there were
two bets,! which, having been put into the shape of
formulae, were sent for trial. It is to be noted that
a bet in Rome always involved two stipulations, so
that on the two bets and the stipulation on the bidding
there were five condicti certae | jae in all to
be submitted to the judge, who then heard the evidence
and decided who had won his wager and restipulatio,
i.e. which party, as a fact, when the interdict had been
granted held the land nec vi, nec clam, nec precario
in relation to the other. If the judgment were in
favour of B, A had to pay B the amount due on the
wagers only. If, on the other hand, it were in favour
of A, A was acquitted from his obligation on his bet
to B, and B was condemned—

(«) To pay A the amount of the bets due to A ; and

(B) To pay A, as a penalty, the sum due from B
on his bidding for the interim profits; or, where the
lower bidder chose the judicium fructuarium, noted
below, to pay A, compensation for the profits he
actually got from the land ; and

(v) To give up possession to A.

But to enforce these latter rights (8 and v) a final

1 A bet in England 18 regarded as one transaction. The parties
mutually promise to pay if the event turns out against them. At Rome
a bet was made up of two parts, a sponsio and a restipulatio. A, eg.,
asked B: If Balbus bwilds the wall, do you promise mo five aures ?
B answered Spondeo. This was the sponsio. Then the parts being
reversed, A at B’s request promised (restipulatio) to pay B five aures if
Balbus did not build.
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Judicium (Cascellianum or secutorium) might become
necessary, i.e. if B refused to do the acts in ques-
tion voluntarily ; and a similar trial (judicium fruc-
tuarium) might also take place if, at the fructuum
licitatio, A, instead of taking a stipulation from B
for the amount of his penal bid for the interim profits,
had elected to rely on such judicium to recover the
profits, in which case B would be required at the
time of the preliminary proceedings to give security
Judicatum solvi.!

It is obvious that the above proceedings could
not be brought to a successful issue unless both
parties were willing to go through certain forms, and
it would therefore be in the power of one party to
render the interdict useless as a means of determin-
ing the right to possession by refusing to take the
necessary steps. The praetor, accordingly, devised a
remedy. If one litigant refused duly to proceed, e.g.
failed to make vis ex conventu, to bid for the fruits,
to enter into the wagers, or to go on with the trial,
he thereupon became liable to a secondary interdict
(enterdictum secundarium), by which he was com-
pelled, if in possession, to restore it to the other
party ; if not, to abstain from forcibly disturbing
his opponent. In other words, the party in default
was treated as having admitted his opponent’s
case.

Gaius says (iv. 148) that the interdicts uti possidetis
and utrubt were devised where persons were disput-
ing about the ownership of a thing (de proprietate),
and to decide who ought to be regarded as in posses-
sion, and who should be plaintiff in the action. It
is obvious that the action referred to cannot be the

1 G. iv. 169.
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judicia on the interdicts themselves, for there both
parties are plaintiffs, and the trials are not to decide
a question of ownership but of possession merely.

. The fact is that the judictum on an interdict (at any

{ rate on the possessory interdicts) was not necessarily
final. Usually, no doubt, it was, because if A is
claiming property from B, and can prove that he
enjoys it as a fact, and that he neither obtained it
from B by force, stealth, or permission, the chances
are that A has a better title than B. It might, how-
ever, sometimes happen that even when A won on
the interdict, 4.e. proved actual possession under the
required conditions, B could show, in spite of it, that
he nevertheless was dominus ; for the trial on the
interdict did not go into the question of ownership
at all, and in such case a subsequent action was
necessary, for which the interdict had cleared the way ;
for it had decided that A (who had proved actual
possession nec v, ete.) ought to be regarded as in
possession, and that therefore B (the person who lost
on the interdict) was the proper plaintiff with the
burden of proof to discharge.

Of the four possessory interdicts described by
Gaius only the two last-mentioned (uti possidetis and
utrubs) survived for any practical purpose in Justinian’s
time, the interdict unde vi armate having become
obsolete, and the interdict unde vi less frequent, in
consequence of the constitution of A.p. 389, above
referred to. After that date a man who forcibly took
property, if he were owner, forfeited not merely
possession but the ownership itself, and, if not owner,
was condemned to restore the property and pay its
value. Under Justinian, the two surviving interdicts
had the same effect, so that whether the dispute
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concerned an immovable (uti possidetis) or movable
(utrubr), he prevailed who, at the time of litis contestutio,
was in possession mec vi, nec clam, nec precario in
relation to his adversary.

But Justinian’s treatment of interdicts as judicial
proceedings, distinct from actions, is illogical, and
arose from too closely following the text of Gaius as a
model for his own book. The whole complicated pro-
cedure, depending as it did on the formulary system,
had long ceased to be a reality, and, as Justinian
himself confesses, there was, under the_extregrdinaria.
Jjudicia, no necessity for interdicts, and judgment
was given without them ;? accordingly, though the
name survived, it was only to denote actions which
were formerly begun in a special manner, and which,
perhaps, were still considered as deserving a speedier
trial than other actions.

2. utio gn steqrum,

This was an exercise of the praetorian imperium,
which, unlike the interdicts, was issued only after in-
quiry, to rescind some transaction which had detri-
mentally affected the legal position of the applicant and
to restore the status quo ante. The application had
ordinarily to be made within a year, and the grant
might or might not be final. To succeed in the claim
to this remedy proprietary loss of some sort had to be
shown in conjunction with some cause which thepraetot
thought was sufficient. The most usual of these were
dolus (fraud), metus (intimidation or duress), minoritas
(i.e. in the case of young persons from twelve or four-
teen to twenty-five, unless the consensus of the curator
had been given, though this was not necessarily a
bar, and only if the matter were one which a more

1 J.iv. 15. 8.
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experienced person would not have entered into);
absentia due to State affairs, captivity, and the like, and
error, but only in mistakes connected with procedure.

3. Missio in possessionem.

"~ This was a magisterial decree based on the imperium
authorising the grantee to take possession of, but not
to remove, certain property belonging to another,
generally with the purpose of putting pressure to bear
upon him to perform a legal duty which devolved on
him with respect to the grantee, e.g. where the owner
of dangerous property refused to give security (cautio
damns infects) against apprehended damage due to his
neglect to maintain the property in a safe condition ;
another common case is as a preliminary to proceed-
ings in bankruptcy (venditio bonorum). There were
quite a number of other cases.

4. Praetorian stipulations.

These were exacted in a variety of cases, the cautio
damni vnfects (supra) being a common one. Another
was where the praetor gave rights of succession sub-
ject to collatio bonorum, e.g. to an emancipatus, a
promise with a surety was exacted to secure this.

Section VI. Modes of Execution

In England if a defendant refuses to comply with a
judgment it is usually given effect to (i.c. executed) by
some officer of the State seizing the debtor’s property,
or some part of it, selling it, and paying the amount due
to the plaintiff on the judgment out of the proceeds.
If the person against whom judgment has been given
is insolvent, he may be made a bankrupt ; his property
passes by a kind of universal succession to his trustee in
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bankruptcy, who converts it into money and pays the
creditors pro rata.

At Rome these conceptions were for a long time
unknown, and the earliest form of execution was
execution on_the person _of the debtor by manus in-
]emo, which has been already described in another
aspect, viz. as a legis actio. Though by a lex Poetelia
some time before 300 B.c. the severity of this form of
execution was mitigated (the creditor’s right to sell,
kill, or maltreat his debtor being abolished),? manus in-
Jjectio, as far as personal arrest was concerned, survived
even under the formulary system, its practical effect
being what would now be called ¢ imprisonment for
debt’. By the time of Gaius, however, a new method
of execution against the property of the debtor, devised
by the praetor P. Rutilius Rufus, had become common,
being known as venditio bonorum. The praetor, on the
petition of the creditors or some of them, granted
missio in bona, i.e. made an order authorising them
to take possession of all the debtor’s estate. After an
interval of thirty days from the time the property had
been seized, durmg which other creditors® could

‘come in’, v.e. join in the possession, the creditors met
and elected a manager (magister) to conduct the sale,
which, at the end of ten days more, took place by
public auction. At the auction the estate of the
debtor was sold as a whole to the highest bidder
(emptor bonorum), who was bound to pay the other
creditors the dividend he promised them by his bid,
and who thereupon became entitled under the edict

1 Pignoris capio, in its normal form, was not exccution of a judg-
ment, but a mecans by which certain special creditors could satisfy
themsolves without legal process at all.

2 The date and effect of this law are much disputed.

3 Le. those who had not originally applied.
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to the universitas juris of the debtor. The emptor,
where the bankrupt was dead, being regarded as quasi-
heir, could sue for debts owing to the estate by a
formula based on such fiction (actio Serviana), or, if
the bankrupt was alive, by the formula Rutiliana,
where the intentio was in the name of the person whose
estate he had purchased, the condemnatio in his own ;
conversely creditors of the estate could sue him by the
like fiction, 4.e. of heirship or by the formula Rutiliana.
To get in the corporeal property belonging to the
estate the emptor had the interdictum possessorvum.!

This praetorian mode of execution may have been
modelled upon the earlier sectio bonorum, which, how-
ever, was hardly exccution properly so called, since it
only applied where the State sold confiscated property
(e.g. taken in war, or from a citizen on a criminal con-
viction). The sale was made by the quaestors, and the
highest bidder (sector bonorum) became not merely
praetorian owner, but owner ex jure Quiritium, though
to assist him in getting in the property he was granted
(juris civilis adjuvandi causa) the interdictum sec-
torium.?

Venditio bonorumn, though akin to the modern con-
ception of execution in so far as confined to the debtor’s
property, presents three fundamental differences—(i.)
it involved the sale of the debtor’s whole estate ; (ii.)
it rendered him dnfamis (whereas in England bank-
ruptcy may or may not imply moral turpitude and so
disgrace) ; and (iii.) when the proceedings were over,
the debtor was not released ; for since bonorum venditio
was not one of the means of extinguishing obligations,
the creditors could subsequently sue him, and so
attack Ins aftet;acguxred property.

Y G. iv. 145. 2 G. iv. 146.
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A more merciful method of execution, however, is
mentioned by Gaius? (cessio bonorum) as sometines
taking place in his time under the Julian law. This
law, probably passed under Augustus, enabled a
debtor to make a voluntary cession of his goods to his
creditors, who sold them in satisfaction, pro tanio, of
their claims. A debtor adopting this method avoided
infamy and was allowed a beneficium competentiae, i.e.,
his creditors, though they might proceed against his
after-acquired property, could not thereby deprive
him of the bare necessaries of life. In the case of
clarae personae (persons of rank) there was an alterna-
tive to venditio bonorum, for the creditors could elect
to have a curator appointed to sell piecemeal so much
of the debtor’s effects as would satisfy their claims
(distractio bonorum) : this avoided infamia.

Finally, under the cognitio system, the modern ideal
that execution for a debt does not necessarily involve
the necessity of selling the debtor’s whole property *
was arrived at, probably as a generalisation of the
privilege formerly granted to clarae personae, so that
the execution of an unsatisfied judgment, if it was
for a_specific thing, was effected by directing its
seiziite and delivery to_the plaintiff; and if for a
spemﬁc sum, by the seizure ‘of so much of the debtor’s
property as was sufficient to satisfy the judgment
(pignus ex causa judicati captum); a sale under the
direction of the magistrate being made after two
months?® If no buyer could be found, the creditor
could take the property seized in satisfaction of his
claim.

In the time of Justinian manus injectio was probably,

1 G. iii, 78. 2 Smce he may not be insolvent.
3 Cf. Roby, ii. 440.
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and venditio bonorum certainly, obsolete. In the case
of ordinary execution (z.e. where the debtor was not
insolvent), the procedure was as last described, viz. by
seizure and sale of part of the debtor’s property under
the order of the Court ; when the execution was in
bankruptey, the procedure (unless the debtor made a
voluntary cessio bonorum) was by distractio bonorum,
which had displaced the venditio bonorum, and under
this a s i0 per universit no longer took
place. The magistrate, on the application of the
creditors, appointed a curator, who, after an interval
of two or four years,! sold the debtor’s property in lots,
the proceeds being divided up among the creditors.
But even under this system the after-acquired pro-
perty of the bankrupt could be seized by the creditors
until they obtained payment in full.

Section VII. (a) Restraints on Vexatious
Litigation
Gatus tells us that vexatious conduct (calumnia) on
the part of a plasntiff might be restrained by a judi-
cium calumniae, by a judicium contrarium, by oath, or
a restipulati The calummiae judictum was an order
given to the judge to inquire, in the event of the de-
fendant being absolved, whether the plaintiff’s action
was in fact merely vexatious; if it was, the plaintiff
might be condemned in one-tenth of the value of the
‘matter in dispute, save in the case of an adsertor liber-
tatis, when the penalty was increased to one-third.
This applied to all actions, and the defendant had the

1 Creditors within the same province had two years, those in different
provinces four, within which to ‘ come in’.
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option either to have thls remedy or to insist that the

plaintiffshould swearonoath (jusjurandum)that he had(
good ground for his action (non calumniae causa agere).
The contmny‘mﬂdmumo nly lay in exceptional cages
(e .g- in the actio injuriarum) for a tenth or a fifth part
of the claim ; but it was a more stringent remedy than
the ]udwwm calumniae, for the defendant was not re-
q\med ‘to prove mala fides on the part of the plaintiff,
as in the latter proceeding ; he was entitled to judg-
ment merely on the ground that the plaintiff had lost
his action, although the plaintiff brought it under a
genuine misapprehension. When entitled to a judi-
cium contrarium the defendant mlght alternatively,
demand a judicium calumniae or require the plaintiff’s
oath, but the remedies were not cumulative. A fourth
alternative to a defendant, under certain circumstances
(v.e. where he was required, as in a condictio, to enter
into a sponsio poenalis), was to demand that the
plaintiff should promise a like sum if he tailed, by
restipulatio, and to this, upon acquittal, he was
entitled without proof of malice.

In the time of Justinian all this had become ob-
solete ; in certain cases no action could be brought
without the praetor 's permission (e.g. against a parent
or patron,! and in all cases the plaintiff was obliged-—

(i.) to swear on oa’ch that h he had good ground of action

old jus jurandum; and (ii.) if he failed, to pay his

onent’s costs.
‘BRA “defendant in the time of Gaius was restrained
from setting up a frivolous defence (i.) because con-
demnation in some actions (e.g. actio furti, injuriarum,
vi bonorum raptorum, pro socio) made the defendant
1 This was also the case in the time of Gaius.

2a¢
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infamis;* (iL.) in certain cases, defence increased the
amount of his liability (lis crescens, e.g. under the lex
Aquilia) ; (iil.) in certain cases, as in a condictio
certae pecuniae and an actio de constituta pecunia, the
defendant could be made to promise (by a sponsio) a
penalty if he failed, viz. a third of the value in a con-
dictio, and a half in the other action ; failing other
restraint, the praetor might require an oath that the
defendant had a good cause of defence (non calumniae
causa infitias ire).
Under Justinian the sponsio poenalis was obsolete,
/ but a defendant had in all cases to swear that he had a
good defence, and might still be liable to infamy in
actions which involved it, and also to pay increased
damages in cases in which lis crescens infitiando. The
fact, which both Gaius and Justinian mention, that
some actions (e.g. furti) were for more than single
damages ab tnitio, would rather act as a restraint on
a person contemplating the wrong involved than as
an inducement not to defend.

1 In the first three even a compromise was sufficient (G. iv. 182).
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Acceptilatio, 355

Accepta relatio, 356

Accessio (mode of acquiring pro-
perty), 151; possessionss, vel
temporis, 163

Accident, 372

regundorum, 419; furtt con-
cepty, 366 ; ‘manifest1, 365 ; neo
manifests, 365; non exh:bm,
367; oblati, 366; prohubiti, 366;
mjuriarum, 376 ; mstitoria, 342;
Judicats, 406; legis Aquilise,

Acerual (accessio), 151 374; mandati, 339; negmm.
Accusatio suspectt tutoris, 115 418;  negotiorum gestonlm,
Acqusition, modes of, eivil, 159; 350; per sponsionem, 403 ;

noratitia, 1943 pro sooio, 3345
Publiciana, 143, 419; quanto
minoris, 328; quasi Serviana,
194; quod jJussu, 341; quod
metus causa, 380; rationibus

natural,
Actiones, Classes of :
Actio adjectitine qualitats, 340 ;
arbitraria, 404, 410; bonac-
fider, 421 ; einils, 419, directa,

421, fictitia, 375, 421; for the
wholo amount, for less, 425;
honoraria, 419 ; i factum con-
cepta, 420 ; praescriptis verbis,
420; 1n Jus concepta, 420; m
porsonam and mn rem, 418; m
smplum, duplum, ctc, 425,
mixta, 424 ; noxala, 431, per:
petua, 423 ;  poonabs, 424 ;
31 ;

dwstrahondis, 116 ; redmbitoria,
328, recepticia, 420, rer uxoriae,
106; Serwviana, 194, tribu-
toria, 194 ; tutelae, 116, 342;
venditi, 329; vi bonorum rap-

rum, 369
Addictio bonorum hbertatis causa,

Admo hereditatis, 221
175, 410

419; o perseqiendao causa,
424; striotr Juns, 421; tempo-
ralis, 423 utihs, 4205 vindio-
tam spirans, 376

Actiones, Particular :

Actio ad oxhxbendum, 153, 368
ad

Adolescens.  See Cura,

Adoptio, 82 plena and minus plone,

Adpromlssm, 312

‘Adrogatio, 85 ; of mpubes, 87
Adsnpulauo, 312

‘bona), 91

auctoritatis, 161, 327, commo-
dat1, 290 ; commum dwndnndo,
334, conducty, 329, confessoria,
418; de arboribus suceisis, 3983
de effusis vel dejects, 381; de
eo quod certo loco, 430; de
rem verso, 341, de pauperio,
434; de peculio, 341 ; de pecunia
constituta, 419; de ratiombus
distrahendis, 116 deposity, 298;
de positis vel suspensis, 381 ;
doli, 380; empt:, 328; exerci-
toria, 342; ex shpulat\l, 311;
hmxlmeerclscundm 419; finium

Adventitia (dos), 104

Aediles, Curule, 17

Aelws, Sextus, 331

Aestimatum, 345

Affinity, 95

Agency, 340

gfnntw, 77; agnati, 78
lbum judicum, 405

ions.  See Peregrini

Alluvio, 151

Alveus derehctus, 151

Anastasius, 95

Animals ferae naturae, 150, 433

Animus sibi habends, 146
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Anniculi probatio, 87
Antichresis, 192, n. 1
Appeals, 4
Appms Claudius Caecus, 32
Aquihana, stipulatio, 356
Aqulius Gallus, 33, 356

rcarium nomen, 317
Argentarius, 420, 427
‘Assignment of obligations, 362, 382
Auctorats, 73
Auctoritas (tutors), 114
Augustus, 14, 23, 34, 37
Avulsio, 152

Banker. See Argentarius

Bankruptey, 4

Beneficium abstinend:, 220, ce.
dendarum actionum, 315, com-
petentiao, 447, divisionis, 315 ,
excussioms, or ordims, 314 ; m-
ventarn, 223, orduus, 314,
separationts, 220

Bluhme's theory, 143

Bona-fide serviens, 72 ; possessor, 144

Bona fides,

Bona materna, 91, matern: generis,

Bomtary ownership (in boms csse),

3, putativa, 165

Bonorum cessio, 447 ;

447; emptor, 445,

distractio,
Dpossessio,

~ 204, 278; scctio, 446; ven-
ditio,
Brevi manu traditio, 158
Brutus, 33

Caducum, 262
Calummnia, 448
Capitis deminutio, 126
Capito, 3¢
Capture 1n war, 15
Caracalla, 35, 76, 1u3 208
Cato, 33
Causa lucrativa, 242; perpetua, 179
Causae conjectio, 390
Cauno damm fect, 306, de dolo,
; do perscquendo servo, 306,
)ndlclo sisty, 417; legntorum,
6 ; Muciana, 228; re1 uxo-
riae, 105; rem pupl".l salvam
fore, 307; rem ratam habers,
307 ; usufructuaria, 182
Celsus, 34
Censor, 130
Census, 56, 58
Cessio actionum, 315, 339, 354; bono-
rum,
Chirographa, 321
Citations, law of, 39

Cvil modes of asqusition, 169

Civis, civitas, 52, 7

Classical jurisprudence, 34

Clauduus, 59,

Clausula codicillaris, 207

Chens, 73

Codex Gregorianus, 40, Hermogent-
anus, 41 ; Justimanus, 40, re-
petatae praelectiomss, 44 ; Theo-
dosianus, 41

Codlcllh (codicil), 206

Coelebs, 262

Coemptio, 99

Cognatio, 77

Cogmitio extraordinaria, 415

Co-heirs, 22

Collatio bonorum, 271

Colonus, 73, 329

Comitia Calata, 9, 86, Centuriata,
10; Curiata, 9; Tributa, 11

Commercit (jus), 75

Commuxtio, 152

Commodatum, 295

Compensatio (set-off), 426

Compromise (transactio), 346

Concilrum plebis, 12, 14

Concubmatus, 102

Condemnatio, 409

Condictio. See Legis actio per con-
dictionem , certs, 295, 311, 318 ,
furtiva, 367 ; debiti soluty, 361 ;
triticaria,

Confarreatio, 99

Confessio 1n jure, 413, 417

Confusio, 152, 384, bonorum, 223

Connubu (jus), 98

‘onsanguiner, 270

Consangumitas, 98

Consensual contracts, 322

Consithum princips, 13

Consistorium, 13, 15

Constantine, 39, 81, 174

Constantius Chlorus, 174

Constitutiones, Imperial, 14

Constitutum, 347

Consumable things, 141

Contracts, 287, 290 ; re, 292 ; verbis,
299 ; hwam 316; consensu,
322

Contrarius actus, 354
Contubernium, 102

Corpus juns civils, 44

Corruptio servi, 380

Costs, 449

Credutor pignoris, 195

Cretio continua, vulgaris, 222
Culpgs (ngglzlgence), 115, 327, 333,

Cura, curator, 122
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Curia, 82

Curule acdiles, 17, 328
Custom, 6

Customary law, 6

Damage to property, 371

Damnum infectum, 401;
datum, 371

Debtor addictus, 74

Decemvir, 6

Decretum, 15, 417, 434

Dediticn, 67, 76

Deductio in domum, 102 ; servitutis,
184; de peculio, 34

Defences. See Exceptio

Delegation, 357

Delicts, 360

Demonstratio, 407

Deportatio mn msulam, 128

D 297

mjuria

209;

Fsse 1n hibertate, 59

Eviction, 327

Exacta diligentia, 331

Exceptio, 408 ; dilatoria, 409 ; doh
mali, 291 ; legis Plaetorme, 123,
125; litis dividuac, 430, metus,
379; pact:, 384; pecuninc non
numeratae, 321; peremptoria,
400; perpetun, 409; personae
coherens, 401 , rer judicatae vel
m judicium deductae, 411 ; rer
venditac ot traditae, 143 ; rest1-
tutac hereditatis, 267; SC.
Macedoman, 295; S.C. Tre-
belham, 257, SC Vellean,
315 ; temporalis, 409

Exchange, 345

Execution, 444

Exercitor, 342

£ 21

miserabile, 208
Derehicta, res, 150
Detentio, 146
Dies cedit, vemt, 220 ; fastus, 397
Diffarreatio, 107
Digest, 42, 43
Diocletian, 87, 122, 401, 416
Dismhenson, 210
Distramnt. See Pignons capio
Divorce,

Dolus (fraud), 379
Dominica potestas, 77
Dominmum, 141, bomtary, 143, ex
jure Quntwum, 1415 ex jure
ontium, 144; of provincial

ands, 144
Dommtian, 13, 35
Donatio nter vivos, 171; ante

nuptias, 106, mortis causa,

172; propter nuptiss, 106
Dorotheus, 44
Dos, 104
Dotis dictio, 105; instrumentum,

81
Duplicatio, 409

Edict of the Curule Aediles, 17, 27

Edict of the Praetor, 16

Edicts of the Emperor, 15

Edictum Hadmanum (Julianum or
Salvianum), 27 ; perpetuum, 16,
22, provinciale, 17, 46; re-
pentinum, 16 ; tralatittum, 17

Emancipatio, 31 ; Anastasiana, 95

Emphyteuss, 166, 199

Emptio venditio (salo), 323

Epistola (of the Emperor), 15

Equity, 24

Erroris causae probatio, 69

Existimatio, 129
Expensilatio, 317
ixpromissio, 357

Extranca persona, 195
Extraordimnary procedure, 415

Faladian fourth, 249
Famlia, 52, 77, 79
Famihae emptor, 200

Fictio legis Corneliae, 55

Fictions, 403

Fideicommissarius, 252

Fideicommissum, 252, 255

Fidejussio, 314

Fidepromussio, 313

Fiducia, 190

Fiduciarius, 252

Filwsfamihas, 90-94

Fiscus, 159

Flamen Dialss, 94

Flavius, 32

Foreclosure, 194

Foreigners, 19

Formula, 402 ; petitoria, 404 ; arbi-
trana,

Formulary system, 397

Fraud. See Dolus

Freedman, 70

Fructus, 156 ; liatatio, 441

Fructuum perceptio, 166

Fundus dotalis, 105

Furiosus, 122

Furtum, 362 ; conceptum, 366 ; lance
Licioque conceptum, 366 ; mani-
festum, 366 ; nec mamfestum,
365 ; non exhibitum, 367 ; ob-
latum, 366 ; essionis, 364 ;
prohuibitum, 367 ; usus, 363
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Gaius, 34, 45, 50, 56, 188
Gens, 7

Gaft. See ])onnho
Gordian, 282
Guardianship. See Tutela and Cura
Habitatio, 184

Hadnan, 14, 34, 38, 39, 46, 56, 61,

120,

Half-blood, 275

Hereditas jacens, 221

Hereditatis petitio, 407; fidercom-
missum, 256

Herr.

Hores, 2195 suus, 2205 necessarius,
219 extrancus, 250

Houhpot 271
Husband and wife.
Hypotheca, 193

See Manus

Imperial legislation, 14

Impermm, 11

Impossibility of performance, 359

Inaedificatio, 162

In boms esse. See Bomtary owner-
ship

Incortas. personae, 216, 244

Infamia, 130

Infans, 115

Ingenuus, 49

Tngratitude, 56

In integrnm restitutio, 123, 224, 415,
430, 44

Tn jure and 1 judicio, 387, 405

In Jure cessio, 161 ; hereditatis, 283

TInjuna, 375, atrox, 378

In jus vocatio, 405

In hibertate esse, 59

TInnkeeper, 381

Innominate contracts, 344

Inofficiosum testamentum, 216

Inquilinus, 329

Institor, 342

Institutes, 44

Institution of heres, 209

Insula nata, 15

Intentio, 408

Intercessio, 316

Interdicts, 434

Interdictum _adipiscendae  posses-
wonis, 436; de hommno libero

torium, 441 ; secundarium, 441;
unde vi, 437, uti possidetis,
436 ; utruby, 441

Interpretation, 25, 27

Interrogatio n jure, 413, 417

Intestate succession, 267 ; civil law
rules, 267; praetor’s reforms,
269; other chnges, 273 ; Jus-
tman’s final scheme, 274; to
freedmen, 275, to a filws-
famibias, 276

Invecta et 1llata, 193

Inventory, 115, 225

Iteratio, 69

Jhering, 147

Judex, 387, pedancus, 416; qui
Item suam facit, 380

Judgment, 414 ; debtor (judicatus),
393

Judicaty, 74

Judicis postulatio, 391

Judicum calummae, 448; Cascel-
hanum, 441 ; contrarium, 448 ,

dwvisorium, 410; fructuarum,
441; 1mperio continens, 423 ;
legitimum, 423, secutorium,

441, stricti yuris, 411

Juhanus, Salvius, 26, 35

Jura i re ahiena, 176

Jurata promissio liberts, 71

Junsdictio, 18

Jursts, 33

Jus Aclianum, 32; aurcorum anu-
lorum, 72; cwile, 1, 18, 19;
commeren, 75, connubu, 75 ;
edicends, 16, Flavianum, 32,

entium, 1 ; honorarwm, 1, 26 ;
onorum, 75; naturale, 1;

Papirianum, 8 ; posthminy, 55 ;
postuland, 130, publicum, 47 ,
respondends, 34, 37 ; scriptum,
5, non seriptum, 5, strictum,
25; sufiragu, 76, trum vel
quatuor Liberorum, 120, vitae
necisque, 6.

Jus jurandum n htem, 404, de
calumnia, 44

Justa causa, 158, 165

Justae nuptiae, 80, 97

Justiman, 40, 53, 56, 57, 62, 81, 156,
175, 215, 425

102

4356 ; possessorium, 436; pro-
ibitorium, 435 ; quorum bono-
rum, 279; recupcrandae pos-
sessionss, 436; restitutorium,
436; retinendae possessionis,
436; Salvianum, 163, sec-

Justum

Justus titulus, 165
Labeo, 34, 323
Laesio enormus, 324
Land, 140

Latini colomarn, 76
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Latiny Jumnm, 69, 75, 76
Latunitas,
Law of Cleatlons, 39; of Nature, 4,

Legacies, 234; what could be given

5, 240; construction of, 244 ;
restnctlons on, 248

Legatum per d 236 ; per
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Las crescens, 351
theml contract, 316, Justir:anus,

Litis contestatw, 363, 384, 398, 411,
417

Loan, 204, 295

LOCB.MO conduchlo, 329

pracceptionem, 238 ; per vindi-
cahonem, 236; smend1 modo,

Leges. See Lex; caducanae, 262;
regiae, 8

Legss actio, 18

Legis actio per condictionem, 391 ;
per udicis postulationem, 391 ;
per manus 1njectionem, 393 ; per
Pignoris 305; sacra-

18

{possessio), 1%1

Long1 temporis praescriptio (pos-
sess10), 170

Lucrativae causae, 242

Lunatie. Sce Furiosus

Maine, 6, 20, 29, 53, 139

Mancipatio, 160;  fiducise causa,
60, pummo uno, 31

will. See Testamen-

ment1, 388

Legitimation, 80

Tetting and hirng, 329

Lex regia, 10, 14

Lex (statute law), 8; Aecbutia, 18,
93, 401; Acha sentia, 72; Ana-
stasiana, 65, 66, 354, Apule,
313, 371, Aquha, 64; Atilia,
113; Atima, 163, Calpurni,
300, Canulewn, 19; Cicerea,
313; Cmcia, 173, Claudia,
120, Cornela, 67, 81; Corneha
do Stcarns, 62, 65~  Corneha

tum per aes et libram

Mancipu causa, 79, 96

Mandata (of the Empcror), 16

Mandatum, 336 ; 1n rem suam, 353 ;
gu;hﬁcatum, 338, tua gratia,
33

Mamlws, 33

Menumissio, 57

Manumissor, parens, 95

Manus, 97 ; injectio, 393, 445

Mareus Aurchus, 46, 76, 113, 124,
282, 428

Marnage. See Justao nuptiao

tabularum, See Twalve Tables ;
Faladwa, 173, 249; Fufia Ca-
mma, 65, 68, 72; Fuma de
sponsu, 313; Fura testamen.
tana, 248, 395; Hortensia, 125
Julia (cessio bonorum), 447;
Jula de wi, 371; Juba judi
caria, 23, 401; Jula et Papa
Poppaea, 120, 130; Juba et
Plautia, 163; Juba et Tita,
113; Juma Norbana, 67, 68;
Marcia, 395; vama, 12, 13;
Papia Poppaca, 262; Petro.
s, 61~ mam, 390 ; Plae-
tora, 123, Poetelia, 203 ;
Pnblllln., 313, 394 Publilia Phi
lomis, 10; Scriborua, 185, Sila,
300, 403 ; Vallia, 395; Valeria

Horatia, 11, Vocoma, 248;
Zenoniana, 1

Libel and slander, 376, 417

Lubellus contradictioms, 417; con-
ventions,

Libertas, 52, 64

Iabemls, 58 orcinus, 58

Librij

pens,
Limitations of actions, 423

Jure gentium, 98
Matrimomum (justum), 162

Missio in bona, 4:

Mistake, 69, 245, 3]1 351
Modestinus, 34, 35, 3
Mortis causa, donatio, 172
Mother, 273

Mutuum, 294

Natahum restitutio, 72

Naturalis obhgatio, 289

Natural modes of acqmsmon, 160

Necessarius heres, >

Neghgenco. See Culpa

Nogotia bonae-fider, 304 n.3; strcti
Jurs, 294 n

Negotiorum gestio, 349

Nerva, 14

Nex, 74

Nexi solutio, 3565

Nexum, 292

Niebuhr, 46

Nomen arcarium, 317; transcripti-
cum, 317

Nominatio judicis, 405, 407
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Nota censora, 130

Novation, 357, 383

Novels, 44

Noxae deditio, 65, 93, 431

Noxal action, 4:

Nudum jus quintrum, 165, pactum,

Nuncupatio, 201, 202
Nuptise. See Justae nuptise

Oblaho cunne, 82
287

Pignors capio, 3

1gnus, B
captum,

Puus, 46, 55, 61 87, 174

Plunmtlo, 163

Plebeians, 10, 12

Plebiscitum, 12

Pledge. See Pignus

Plus petitio, 429

Pontuffs, 27

Posscssion, 146

95
ex causa judicat:

Occupmo, 150 ;
Omnia judicia esse absolutoria, 412
Ope exceptioms, 360, 384

Operae 1lliberales, 331, servorum,
184

Optionis legatum, 244

Optavus (tutor), 118

0!&“0. 15

Orbi, 26:

Orcmua, 58

Ownership, 141

Pacta legitima, 347, nuda and

vestita, 346
Pactum adjectum, 326, 422 ; de non
tendo, 409 ; donationis, 174
Pandects, 42
Papunan, 35, 39, 401
Papimanum, Jus, 8
Parapherna, 104
Pardon, 383
Parens manumissor,
Partiarius leg&t&nus, pa.rhho, 241
Partition swit, 336
Partnership.  See Societas
Paterfamilias, 79
Patna potestas, 75, 80, 90
Patncians and plebeians, 10
Patronus, 56, 66,
Paulus, Julws, 39, 43, 146
Pauperies, 4.
Peculium (of slave), 62
Peculum adventicium, 91, cas-
trense, 91; profecticum, 91;
uasi-castrense, 91
Penalty, 361, 424
Peregrini, 19
Performance (of obligations), 356, 383
Periculum re1, 325, 330
Permissive possession, 271
Permutatio, 346
Perpetua mulierum tutela, 117
Personal execution, 444 ; servitudes,

179
Persons, the law of, 49
Petitio hereditatis possessoria, 280
Pictura, 164

P , 59
Post-Theodosian Novels, 41
Posturm, 213 ; aliem, 2156

Potestas. See Dominicia and Patria

potestas
Praedes htis et vindiciarium, 390
Pracdiator, 169
-acdium dominans and serviens, 179
Praefectus urbi, 113
Praescriptio long1 temporis, 170;
longissimi temporis, 1715 pro
actore, pro reo, 407
Praeterito, 210, 2156
Praetor, mfluence of, 16, fideicom-
missarius, 262; peregrinus, 2,
3, 4, 18, 19, urbanus, 17, 22
Praetonan will, 203
Precarium, 146,
Prescnptmn See Limutation of

Pl'lnclpllln] p[amta, 14
Private law, 4

Privileged w.lls, 208
Procedure, 3

Proculians, 34 155, 239, 323, 367
Procurator, 353

Prodigus, 122

Pro herede gestio, 222
Property, law of, 133
Provimcial land, 144, 169
Puberty, 99

Publicatio, 335

Public law, 4'

Pupillans subsm\mo, 231
Pupllus, 108, 194

Quaestor, 446

Quarta Antonma, 88, Div1 P, 88 ;
Faleidia, 249

Quas: contracts, 349 ; delicts, 338 ;
usufruct, 182 ; traditio, 185

Querela mnofficios testamenti, 216

Quinquagmta decisiones, 42

Quiritary ownership, 165

Rapina, 369
Real actions, 418 ; contracts, 202
Receptum, 347 n. 1, 420
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Recuperatores, 19, 67

Redempti, 74

Regula Catoniana, 243, 245

Release.  See Accoptilatio

Relegatio in msulam, 128

Replicatio, 409

Repudium, 107

Res (classification of), 136

Ros communes, 137 corporalos and
137;

Servitus actus, itineris, viae, 180;
altius non tollend), 149 ; atius
tollends, 180; aquaeductus,
181 ; aquaehaustus, 181 ; caleis
coquendae, 181; harenac fo-
dicndae, 181; ne lumimbus
officiatur, 180, oneris ferends,

79, pascends, 181, pecors ad
aquam appulsus, 181; stili-
i i

160; divini Jurs, 130; extra
commercium, 163 ; fungibiles,
141; furtivae, 135; humant

juris, 136 ; m commercio, 138 ;

corporales, 137; tri-
monio, 137; mancipt and nec
mancip, 138, mobiles—im-
mobules, 140, nulhus, 137;

publicas, 136; quae pondere,
numero mensurave constant,
141, rohgiosac, 136; sacrac,
136 ; sanctac, 136 ; v1 possessac,

5
Rescripta (of the Emperor), 15
Res penit domino, 325, 330
Responsa prudentium, 27, 37
Restitutio mn integrum, 123,
natalmm, 72
Restrictions on manumission, 65
Ruptum _(testamentum), 238
Rutihus Rufus, 33, 446

Sabunians, 34, 155, 238, 323, 357
ramentum,
Sale. See Emptio venditio, Manci-
1o
Salvius Juhanus, 26, 35
Savigny, 45, 50, 146
Scaevola, Q. Cervidus,
Mucius, 22
Schools of law, 34
Seriptura, 154
Sectio bonorum, 446
Self-help, 386
Seumel heres seanper hercs, 227
Senate, 9, 12, 13
Senatus 1250

443

33, Q.

e , 180; tigni 1m-

mittends, 180

Servius Sulpicius, 33

Servius Tulhus, 10, 11, 139

Servus, 54 ; pocnae, 56

Set-off. See Compensatio

Severus, 163, 208

Sextus Aehus, 33

Singular as opposed to uniwersal
succession, 196

Slavery, 55, adoption of slave, 88

Social war, 76

Societas, 331

Sohm, 26, 36

Soldier (will), 208

Solutio, 356

Spatium dehiberand, 225

Specificatio, 155

Sponsio, 313; poenals, 404, 437 ;
pracjudicialis, 404

Sportulae, 425 n. 5

Statu hiber, 72

Statute law, 5

Stipulatio, 299 ; divisions of, 305 ;
useless, 307 ; actions to enforce,
311; jomnt parties to, 312

Stoic philosophy, 20

Studemund, 45

Subseriptiones, 15

Substitutio pupillaris, 231; quast
pupllaris, 233 ; vulgaris, 228

Sncceaslo n capita and in stirpes,

; ordinum, 269

Successlon,

Sw heredes, 220; Juris, 77

Superficies, 18

Superficies solo cedn 153

56, Juventianum, 168 n. 3.
L&rgl&nllm, 276 n. 2; Maco-
donianum, 205; Neronianum,
239; Orphitianum, 46; Pega-

Suspecty tutons accusnho, 115
Syngraphae, 321

Taxatio, 410
Tempus ad dellberandum, 222

sianum, 254 ; Tertulllanum, 46 ;
T 266 ; i
13

Sentonta, 414

Separatio bonorum, 223

Sequester, 146

Servitudes, 177 ; tive, negative,
178; praedual, personal, 179

us8; succesnon, 198
Testament: factio, 269
Testamentum, 199; blind persons,

261; calatis comltus, 199; in.

officiosum, See Querela; in

procinctu, 260 ; militare, 208 ;
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porentum mtor hiberos, 209 ;
per aes et hbram, 200; rum
conditum, 209 ; wmpore pestis,

209
Theft.
Themstes, 6
Theophilus, 41, 44, 48
Thing. See Res
Tiberius, 101
Tiberius Coruncanius, 32
Traditio, 157, brevi manu, 159
Tralatitium edictum, 17
Transactio, 346
‘Transcripticium nomen,

Transfer of beredlus, 283 ; obhga.

tions, 344, 352 hltela 106
Translatio (of legacics), 261

asure trove, 169
Triboman, 41, 42, 44
Trinoctn absentia, 100
Trust. See Fidelcommissum
Tutela, 108 ; agnatorum, 111, 118,

cessicia, 119, dativa, 113, 119,

fiduciaria, 112; mpuberum,

100, tutela, 109, 110, 111, 115 ;
usucapio, 162,163; will-maling,
203

Ulpian, 35, 43, 232

Unde cognati, 272; legitumi, 272 ;
Iibert, 271 5 wir et uxor, 273

Unwersal succession.  See S
cession

Universitas, 197

Usucapto, 162 ; lucrativa, 167 ; pro
herede, 167 ; Libertatis, 188

Usnfruct, 181

Usurcceptio, 168, expraediatura, 169

Usurpatio, 100, 163

Usus (manus), 100, (species of sorvi-
tude), 1

Usor, 101

uc-

Vadimoniam, 405

Venditio bonorum, 445

Verbal contract. See Stipulatio

Vespasian, 5

Vestal virgin, 94, 120

Veteres, 32, 36
1

1085 legitima, 109, 119, mu-
Derum, 117; 111,
118; patronorum, 19,

testamentaria, 109, 11
Tutor. See Tutela; Atihanus, 113 ;
optivus, 118
Twelve Tables, 5, 6,7, 11 ; accusatio
suspects, 115, actio de arbo-
nibus succissis, 398, actio de
tigno Juncto, 163 ; actio ratio-
mibus distrahends, 116; cura,
122; furtum, 365 366, 367;
mnfama, 130; njuna, 377; m-
testate succession, 267, manci-
patio, 30, 31; manus injectio,
303, nuncupatio, 202, patron,
56, 275; pauperios, 433, pig.
nois capio, 396 ; threo salos of
us, 31; trinoct: absentia,

THE

tigation, 448
Viator, 425

delunlo, 367, 418
Vindicias dicebat, 390
Vindicta (manumission), 57
Vis ex conventu, 439
Vulganis substitutio, 228

Ward. See Tutela, Cura

Whole blood, relations of the, 275

Wife. See Manus

‘Wild amimals, 150, 433

Wills.  See Testamentum

‘Women. See Manus, Tutela, Tes-
tament: factio

Zeno, 188, 430

END

Promted 1n Creat Brstam by R. & R CLakk, Liwiieo, Ldinbugh.
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