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PREFACE

Ever since my college days I was actuated with the idea of
studying Hindu culture as itis treasured in their sacred litera-
ture, the store-house of their traditions and practices in all
their details. When at the end of my graduation Dr. Ghurye of
the School of Economics and Sociology suggested to me, when
I saw him in'1930 for research study under his guidance, the
problem of Hindu Kinship, I readily took it up as I believed
it to be a key to the proper understanding of Hindu culture,
The work prepared under his guidance for the degree of
Ph, D. sees the light of the day with amplifications and modifi.
cations that were found necessary during the period of its
completion and publication.

(Kinship is a technical yet a fundamental aspect of early
culture for the visualisation of many things that once appeared
unintelligible in that culture. It is equally or even more
essential aspect of Hindu culture in as much as the law of
property has been more or less misunderstood or misinterpreted
owing to the absence of proper integration of the law with
other aspects of its culture.) The present study i is an attempt
at analysing the law and understanding it on the background
of other related institutions. In short, it is a synthesis of the
principles underlying different institutions of the Hindus to
evolve a proper meaning of the kinship terminologies which
are the very backbones of these institutions, It is. an analysis
of these important concepts in their contexts with a view to
arrive at their meaning through a proper integration of the
facts thus made available.

The conclusions incorporated into this study may not be
final on the subject. Maybe, in spite of conscious effort on the
part of the author to study the problem as comprehensively as
could be done, certain aspects or points of view are -ignored in
this study. The author, on his part, is fully.conscious that he
has made the best of the time and the resources at his disposal.

The author has stuck to the principle of ‘keeping to the facts

and has not generalised until he felt sure of having weighed alt
the available evidence, He will find his labours fully rewarded
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if the present study induces others to undertake a similar study
of other aspects of Hindu culture, a problem which needs
detailed and specialised studies at the hands of scholars,

Various studies, contributing directly or indirectly to this

- aspect of Hindu culture, have been made by scholars Indian as

well as Western. Intellectual stimulation received from these

studies is, indeed, great. One cannot, therefore, fail to acknowle.

dge one's obligations to these pioneers in the field, though they
are too indirect and indefinite for specific reference.

It is a matter of great delight to me to record here my
indebtedneess to my teacher, friend and colleauge Dr. G. S.
Ghurye of the Department of Sociology who has unsparingly
offered his services to me at whatever odd hours I required,
both in the School and at his place, during the period of my
studentship and after. I have much benefitted by his enlighten-
ing criticism, instructive discussions, illuminating interpretaion
of Sanskrit texts and thought-provoking suggestions. My
gratitude to him is too great to be expressed. I have also to
thank Dr. E.J.Thomas, of Cambridge, who was good enough
to go through my thesis and make some useful suggestions, and
to Lt. Col, Dr, B, G. Vad, M.D., whose services are too great
and too indirect to be specified here. I am equally thankful
to Mr. G, R. Bhatkal of The Popular Book Depot for under-
aking the publication of a book like this.

I am conscious that the manuscript was not properly
revised in point of language. I am equally conscious that in
spite of my best efforts, errors in printing are not too few to be
ignored. I only trust that, in view of the difficulties I had to
contest with during the period of this publication, they may
kindly be overlooked, though they are not pardonable ina
study like this,

The author acknowledges his indebtedness to the Univer
sity of Bombay for the substantial financial help it has granted
towards the cost of publication of this work.

§gl_1301 of Economics and
Sociology, Bombay K. M. KAPADIA
£26-5-1947



Chronology of Sanskrit Texts and Authors

I. Vedic Period 4000-1000 B. C*
Rgveda
Samaveda and Yajur-
veda
Atharvaveda, Samhitas
and Brahmanas
A.B, T.B, J.B,
P. B,, Kau. B,,
S.B,, Gop. B.t
Srautasiitras 800-400 B.C.
M.St. S, B.Sr,. S;
A. 9.5, S.8r.S;
Ap. Sr. S.; Sat. Sr. S.;
K.Sr. S.t

Grhyasttras
B.G.S. Bh. G. S,

Ap.G.S,H.G.S.1
Post-Vedic period

Yaskacharya 800-500 B.C.
Panini 600-300 B.C.
Jaimni 500-200 B.C.
Brhad devata

II. Satra and Epic Period
Dharmasutras 600-300 B. C.
G. B. Ap. V. (Kane)

G., B.,V., Ap. (Bihler)

2000-500 B.C.; 2500-
750 B. C. (Winternitz);

1200-350 B. C. (Keith);
1300-800B.C.(Macdonell)

800 B. C.{Keith)

B. Sr. S. 5th centuryB.C.;

A.$rS.S.8r.S. 400 B.C.;
Ap. Sr.S. 300-350 B.C.
(Keith) B. Sr.S. 6th
century B.C. (Caland)

700-300 B.C. (Hopkins)

7C0 B.C.(Belvelkar,Sarup).

500 B. C. (Winternitz)
300 B.C.-lived in north-
west (Keith)

4th century B. C. (Keith
& Macdonell)

Gautama last of the
Dharmasttras  { Meyer);
Apastamba not older than
2nd century B.C. 300-100
B. C. Sitra literature.
(Hopkins)

# Dates in this column are those given by P, V. Kane.
1 This is roughly their chronological order.



VI

Sankha Likhita 360 B.C.-100 A.D. Vajaseniyas (Jolly)
Kautilya 300 B.C.- 300-400 A. D. (Winter-
100 A.D. nitz)

Pataijali 150 B. C. 2nd century B. C. (Winter-

Manu Samhita 200 B.C.-200 A.D.
Mabhabharata

Raméayana

1I1 Age of Legislators and Puranas

; Yajhavalkya 100-300
2 Visnu 100-300
3 Narada 100-400
4 Vyasa 100-500
5 Vaikbhanasa 500 A. D.

nitz) 178-140 B.C.(Biihler)

Western Indian product;
400 B, C.-300or 400 A.D.
(Winternitz and Hop-
kins)300-500 A.D (Bithler)
First three or four cen-
turies of our Era (S. Levi)
by 200 B. C. most of the
Epic was completed.
(Keith, Hopkins)

800-500 B.C. (Jacobi);
300 B. C.-200 A. D.-
Eastern Indian product
(Winternitz) 400- B. C.
(Keith)

4th century A. D. (Hop-
kins,Keith) Later than 4th
century A. D. (Jolly) 3rd
century (Jacobi)

Not earlier than 3rd
century A .D. ( Jolly) 3rd
century. (Hopkins) Later
than Yajiavalkya (Meyer)
5th century A. D. (Hop-
kins, Keith) 400-500;
Nepalese writer (Jolly)

1 Relationship between Manu and the Vedic Manavas is not guaranteed,

though not quite improbable. (Jolly)
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6 Brhaspati 300-500 6th century A.D. (Keith)
6th or 7th century A.D,
(Hopkins, Jolly)

7 Puranas * 300-600 100-500; more probably
Vayu, Visow, Matsya, in the 3rd century A.D.;
Mirkandeya, Kirma., Kurma Purdpa is much

later-in the first quarter
of the 8th century(Hazra)

8 Katyayana 400-600 Earlier than Brhaspati
(Keith)
9 Pitamaha, 300-700
Pulastya
10 Harita ¥ Kashmirian; the oldest
Smrtiin existence (Jolly)
11 Kumarilabhatta  650-750 700 A. D. (Winternitz)
8th century A. D. (Jolly)
12 Minor Smrtis 600-900 600-1000-more probably
and some Pur@nas 800-1000. The Puranas
Yama, Angiras, Daksa are: Linga, Varaha,Brhan-
Prachetas, Chaturvi- naradiya, Agni, Garudas
mhéatimata, Prajapati, Brahma, Skanda, Bhavi-
Marichi, Laugaksi, syat.

IV Age of Commentators and Digest-writers

1 Asahaya 600-750 700-750 (Dh. K) 8th
century A. D. (Jelly)

2 Visvariipa 800-850

3 Bharuchi

* During the period ranging approximately from the beginning of the
3rd to the end of the 5thcentury A, D. the Purinas dealt only with those
topics on Hindu rites and customs which formed the subject matter of the
early Smrtl-Sarhitas such as those of Manu and Yajiavalkya-subjects such as
varpasrama dharma, marriage, impurities, ériddha, penances, etc. Hazra
R. C., Studses in the Puranic Records on Hindu Rites and Customs, p. 188

{Visnu belonged to Kithak school, Hairita to Maitriyaniya and Yijda-
valkya to Vajaseniya school of Yajurveda. Pai¢hinasi belonged to Atharva
Veda school, Kityayana is said by Jolly to belong to the white Yajurveda
school, while in tradition Gobbila Smrti {s also known as Katyayana smrtl,



4 Srikara
5 Medhatithi

6 Durgacharya
7 Dharesvara

8 Devasvamin
9 Jitendriya
10 Balaka

11 Halayudha
12 Vijiinesvara

13 Govindarija
(Com. on Manu )

14 Laksmidhara
15 Jimutavahana

16 Aparirka

17 Aniruddha (H.L.)
18 Sridbara(Sm. A)
19 Devannabhatta

20 Haradatta

21 Kulluka

22 Nardyana
(Com. on Manu)

23 Hemadri
24 Chandesvara

Vi

800~1050
900 A.D.

1000-1055
1000-1050
1000.1050
Before 1050

1000-1100

1070-1100

10801140

1100-1150
1100-1150

1125 A D.

1150-1175
1150-1200
1200-1225

1150-1300

1250 A.D.

1260~1270
1290-1370

A writer from Mithila

A Kashmirian writer;
825-900 (Dh. K.) 9th
century ( Jolly)

1000 (Db. K.)

A Bengal writer
A Bengal writer

A Mithila or Bengal
writer: 1100-1125 (Jolly)
A southern writer : 1075~
1125 (Jolly)

1059-1100 (Dh. K.) 12th
or 13th century (Jolly)

1090-1130 (Dh. K.)
15th century A.D. (Jolly)

A southern writer; 1140-
1187A. D. (Jolly )
A Bengal writer

A Southern writer
A Southern writer: 1150-
1225 (Db.K.)

A southerner’ older than
at least 1450-1500 A. D.
(Bahler)

Wrote his work in Bena-
res; 15th century (Bihler,
Jolly, Ghose)

1100-1300 (Dh. K.) not
later than 14th century(J.)
1260-1309 (Jolly)

A Mithila writer



25 Madhavicharya
26 Sayanachirya

27 Viévesvara

(M. Parj. )

28 Silapani
29 Nrsimbabhatta
30 Udyogakara

31 Prataparidradeva
(Sar. V.)

32 Vachaspati-

miséra (V. Ch.)

33 Raghava (Com.

34.

35.

36.

37.

38
39,

41.

on Manu )

Govindananda
(Sr. K. K.)

Raghunandana

Narayanabhatta
(P. Rat.)

Samkarabhatta

Nanda Pandit
Kamalakara

Nilakantha
(V. May.)
Mitramisra

X

1300-1380

1360-1390

1375-1460
1400-1500

1500-1525

1500-1550

1510-1545

1520-1575

1540-1570

1560-1620

1590-1630
1610-1640

v

16151645

1615-1645

1330-1385 (Dh.K.).
1330-1385 (cf. Dh. K.)
Migrated to N. India after
writing Subodhini: 1350-
1375 (Jolly)

A Bengal writer

1400-1437 (Jolly )

Latter bhalf of thelSth
century (Jolly) belonged
to north-west,

1497-1539 (Dh. K.)
1497-1515 (Jolly)

A Mithila writer : 1450-
1480 (Dh. K.) 1400-1500
(Jolly)

Later than 1400 A. D.
( Dh.K.) 1500-1650 (J.)

A Bengal writer; about
1500 (Jolly) 1430-1612
(Aufrecht)

A native of Benares:
1535-1569 (Jolly)

A southern writer: endof
the 16th century (Jolly)
1598-1625 (Jolly)

A southern writer:
Beginning of the 17th
century (Jolly)

1540 (cf. Dh.K.)

1540 (Dh.K.) 1600-1635
(Jolly)



42. Nilakantha 17th century (cf.Dh.K.)
(Com. on Mbh.)
43, Anantadeva ‘ 1650 1680 Contemporary of Ka—

malikara ( West and
Biihler) 1625-1644 (Jolly)
A southern writer.

44. Nagojibhatta  1700-1750

45. Balambhatta 1750-1820 A southern writer
46. Kasinatha 1790 A.D. A southern writer
47. Jagannatha 18th century

The Vedic works atranged according to the Vedic schools ¢

Rgveda A.B., Kau. B, A. Sr. S S. St S
A.G.S; S.G.S., V.D.S.
$amaveda P.B.].B.S.V.B., L.§t.S., D.Sr.S., J.8r.S.,
1.G.S,. G.D.S,, G.G. S.,
Kh.G.S.
(Black) Yajurveda T.B. B.Sr. S, B.G.S,B.DS,
K.S.,T.S.,M.S. Ap. St. S, Ap. G. S, Ap.

D.S., Sat. &r. S., H.G.S,,
V.Sm.S., M.Sr.S5.,M.G.S.,

K.G.S,,V.G.S.
(White) Yajurveda  S.B. K.St.S., P.GS.
Atharvaveda Gop. B. Kau. S.

‘In later times Katha-Kapisthala school was spread in Kashmir
and the Punjab, the Maitrayaniya in the Gujarat territory and the land
north of the Narmada, the Taittiriyas were widespread in the south,
whence bath Apastamba and Baudhdyana came and the Vajaseniyas
covered the north-west [western U.P. ?1 and east’ (Keith) Original
home of the Kathaka school was in the Punjab and Kashmir : Vija-
seniyas generally belonged to the north: the Maitrayaniyas lived
farther in the north, probably in the neighbourhood of the Kathas
who are closely related to them. (Jally)

Gautama came from Maharastra and Vasistha from north India
(Jolly), Apastamba from Andhra country (S.E.) and Vasistha from
countries of north-west. (Hopkins)



A.B.
A.G.S.
A.Sm,
A8 S,
A.V.
Adi. P.
Ag. P.
Ap.D.S.
Ap.G. S,

Ap. Sr. S.

B.D.S.
B.G.S.
B.P.

B. Pm. S.

B. St. S.
Bh. G. S.

Bh. P.
Bhag. P.
Br. up.
Brh.
Brh. P,
Brhnd, P.
C.V.C.
Ch, up.
D, B.
D.N.
D.K. S.
Dat. Ch,

Dat. M.
Dh. S.
G.D.S.
G.G.S.
G.Pl .

ABBREVIATIONS

Aitareya Brahmana (1896)
Asvalayanagrhyasiitra (1923)
" Smrti
» srautasitra (1874)
Atharvaveda
Adi Purina
Agni Puréna (1900)
Apastambadharmasitra (1932)
w  grhyasutra (1928 )
»  Srantasitra (1902)
Baudbayanadharmasutra
»  grhyasutra ( 1920 )
BrhatParasara
Baudhayanapitrinedhastitra
" srautastitra (1913)
Bharajadvajagrhyasutra (1913)

Bhavigyat Purana
Bhagavata Purina

Brhadiranyaka Upanisad (1914)

Brhaspati Smrti

Brahma Puréna (1895)
Brahmanda Puréna
Chaturvargachintdmani
Chhandogya Upanisad
Dayabhaga (1829)
Dvaitanirnaya
Déayakramasamgraha
Dattakachandrika (1899)

. mimamsé
Dharmasindbu (1936)
Gautamadharmasiutra (1931)
Gobhilagrhyasutra (1936)
Garuda Puréna

A.S.S.
A.S.S.

B.I.S.

A.S.S.

Ed. Bithter
Ed. A.C. Sastri
Ed. R, Garbe

G. O' Sc

Ed. W. Caland
Ed. H. J. W.
Salomons

A.S.S.
A.S. S,
B.L.S.
B.1.S
Ed. Y. K.
Suratkar

N. S.

A.S.S.
Cal. S.S.



G.Rat.
G.Sm.
G.Sr.K.

Gop. Br.

H.G.S.
H.L.

J.U.B.

J.G.S.
J Sr.S.
K.G.S.
K.P.
K.S.

K.Sr.S.
Kat. ,
Kat.Sr.K.
Kau.
Kau.Br.
Kau.S.

Kh.G.S.
L.G.S.
L.P.
L.St.S.
M.
M.G.S.
M.P.
M.Parj.
M.S.

M.St.K.
M. Sr. S.
Mbh.
Mk. P.
Mit.
N.D.S.
Nir.

.41}

Grhastharatnakara (1887)
Gobhila Smrti
Gobhilasraddhakalpa
Gopatha Brahmana (1872)
Hiranyakeéigrhyasutra (1889)
Hairalata (1909)
Jaiminiya Upanisadbrahmana
(1921)
Jaiminiyagrhyastitra (1922)
Jaiminiyasrautastitra (1906)
Kathakagrhyasutra (1925)
Kiirma Purana (1890)
Kathakasamhita (1910)

Katyayanasrautasutra
»  Smrtisaroddhara (1933)
» sraddhakalpa
Kautilya Arthasastra (1924)
Kausitaki Brahmana
Kausikasiitra

Khadiragrhyasitra (1913)
Laugaksigrhyastitra (1928)
Linga Puréna
Latyayanasrautasiitra (1872)
Manusamhita (1886)
Maunavagrhyasiitra (1897)
Matsya Purana (1907)
Madanaparijata
Maitrayaniyasambhita (1923)

Manavaéraddhakalpa
Manavasrautasutra
Mahabharata

Markandeya Purana (1862)
Mitaksars
Naradadharmasastra
Nirukta (1921)

B.1.S.

B.I.S.

Ed. ]. Kirste

B.I.S.

Ed. Bhagavad
Datta

P.S.S.

Ed.D. Gaastra

Ed. W.Caland

B.1LS.

Ed. L. Von
Schroeder

Ed. A. Weber
Ed. P.V.Kane

T.S.S.

Ed. M.
Bloomfield

G.0.S.
K.S.

B.L.S.
Ed. V.Mandlik
Ed. Knauer
A.SS.
B.1.S.
Ed. L. Von
Schroeder

Ed. Knauer
Cal. ed.
B.I.S.

N. S.

At s. S'



N. S-
P.B.
P.G.S.
P.P.

P. Parj.
P. Rat.
P. S.

R.

R. V.

S. A,

S. B.
S.C.
S.G.S.
S. May.
S.R. M.
S.Sr. S.
Sam. K.
Sar. V.
Sat. St. S.
Sau. Sr. K.
Sk. P,
Sm. A.
Sr. K. K.,
Su. K.
T. A.
T.B.

T. M. B.
T.S.

T. U.
Va Chinc
V.D.S.
V.G.S.
V. May.
V. Mit.
V. P.

V. Parj.
V. Rat.
V.S.

X1

Nirnayasindhu (1926)
Pafichavirsa Brahmana (1931)
Paraskaragrhyasttra (1921)
Padma Purina (1894)
Prayogaparijita
Prayogaratnidkara
Paradsaradbarmasamhitd (1893)
Ramiyana
Rgveda
éaﬁkhayanaaranyaka (1908)
Satapatha Brahmana (1940)
Smrtichandrika (1921)
Sankhayanagrhyasiitra (1942)
Sraddhamayikha (1920)
Samskararatnamala (1899)
Sinkhayanasrautasiitra (1897)}
Samskarakaustubha (1913)
Sarasvativilasa (1881)
Satyasadhasrautasiitra (1932)
Saunakasraddhakalpa
Skanda Purana
Smrtyarthasara (1912)
Sraddhakriyakaumudi (1904)",
Suddhikaumudi (1905)
Taittiriyaaranyaka

»  Brahmana (1927)
Tandyamahabrahmana (1870)
Taittiriyasambhita

» Upanisad
Vivadachintamani
Vasisthadharmasitra (1916)
Varahagrhyasiitra (1921)
Vyavahiaramaytkha (1926)
Viramitrodaya (1913)
Vayu Purina
Vidhanaparijata (1905)
Vivadaratnikara (1887)°
Vajaseniyasamhita (1852)

N. S.

Ed.W. Caland
V.S. S.
A.S.S.

B.S.S.

V.S. P.
G. O.S.

G. P.

A.S.S.
B.I.S.

N.S.

Ed. T. Foulkes
A.S. S,

Ed.AA.Fuhrer
G. 0. S.

Ed. P.V. Kane
C.S.S.

A,S. S.
B.I1.S.
B.1.S.

Ed. A. Weber



V.Sm. S.
V.S 8.

V.V.S.
Var. P,
Vi. D. S.
Vi. P.
Yaj
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Vaikh&nasasmartasiitra

Vardhasrautasiitra (1933) Ed. W. Caland
and Raghu Vira

Vedavyasa Smrti

Varaha Purana (1893) B.1.S.

Visnadbarmasamhita

Visnu Purana

Yajiavalkya Smrti N. S.

Annals of the Bhandarkar Oriental Research
Institute
Anandasrama Sanskrit Series

Bibliotheca Indica Series

Bombay Sanskrit Series

Cambridge History of India (1922)

Chowkhamba Sanskrit Series

Draft Hidu Code

Encyclopadia of Religion and Ethics
Government Oriental Library Series

Gujarati Press

Harvard Oriental Series

History of Dharmasastra

Indian Antiquary

Journal of Anthropological Institute

Journal of American Oriental Society

Journal of Anthropological Society of Bombay-New
Series

Journal of Bombay Branch of Royal Asiatic
Society

Journal of Indian History

Journal of Royal Asiatic Society

Kashmir Series of Texts and Studies

Nirnaya Sagar Press

Punjab Sanskrit Series

Sacred Books of the East Series

Trivendum Sanskrit Series

Vedic Index

Venkatesvara Steam Press
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INTRODUCTION

‘Self and society are twin-born, we know one as immediately
as we know the other, and the notion of a separate and independent
ego is an illusion'*. Man builds society as naturally as the bee
builds the honey comb. The powerful biclogical and psychological
forces, which are designated as ‘inherent sociability of man’, propel
him to live in society. It 1s through social relations that man’s
nature finds its complete expression. Society is an inherent condi-
tion of human fulfilment.

The term society is used in sociological literature ‘for the whole
tissue of human relations, whether organised or not’. It includes ‘all
or any dealings of man with man, whether these be direct or indirect,
organised or unorganised, conscious or unconscious, co-operative or
antagonistic'®.  From this wide comprehensive concept of society
we must distinguish a society. ‘A society’, writes Hobhouse, ‘is a
definite collection of people united by certain special relations with
one another and in some way marked off by these relations from
others who do not enter into them, possessing in fact a cerlain unity
and in general a structure and what for want of a better metaphor
we are accustomed to call a certain life of its own’®. Thus the con-
ception of a society unplies contact, direct or indirect, and the
binding tie of 1elations, enduring and comprehensive. These rela-
tions act and react upon each other and the interaction and interre-
lation of these social activities constitute the life of a society.
‘Society is not relations, but beings in their relationships’.

The enduring system of relationships established between indivi-
duals, between individuals and groups, and between groups in a
society constitutes what we generally call institutions, They are,
in other words, the determinate forms in accordance with which men
enter into social relations. The exact nature of their close bond
may be explained by a metaphor thus : ‘social relations are activities,
the threads of life; social institutions form the loom on which the
threads are woven into a cloth’*.

1, Cooley C. H., Social Organisation, p. 5. cf, Davis J. and Barnes
H.E.,AnIntroductionto Sociology, p 41; Maciver R. M., Community, p 69,
Mackenzie ]J. S., Outlines of Social Philosophy, p. 35.

2. Ginsberg M., Sociology, pp. 39, 40.
3. Hobhouse L. T., Enc, of Rel. and Ethics, Vol. XI p, 654 (b),
4, Maciver R. M., p. 7
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All social activities have as their basis interests. Institutions,
being organised systems of human activities, have thus definite
purpose to promote. ‘It is because we seek, clearly or dimly, from
prescience or instinct, some end, some fulfilment of ourselves or
others, that we relate ourselves to one another in society’. The
existence or suppression of an institution, its rise and fall, depends
upon tenacityand worth of its ideals, the end it seeks to promote.
Institutions are thus judged by their ends, but the study of these ends,
or what may be called the question of values, apart from details is,
as a matter of fact, the subject of social philosophy. It is admittedly
true that the question of values invariably occurs to a student of

. culture, but that alone does not constitute the study of culture from
* the point of view of a sociologist.

Besides the ends which institutions scek to promote they have
definite 1deas attached to them. The study of these ideas or attitudes
is the fundamnental part of the study of culture. The question of ends
is invariably involved in interpreting and explaimng these ideas,
Culture-study is, thus, an analysis of its components in order to seek
the underlying harmony which constitutes them into a synthetic
whole. ‘A realization of the mutual relations of instituticns is
sometbing that comes from a study of their details rather than from
a general inspection of their nature: nevertheless, to get a true sense
of their endless interplay, one must be looking for the interrelations
as he reviews the details’.

The study of any culture further requires the precise evaluation
of the role of environment and the ethnic element, especially the
latter, as determinants of that culture.

The environmental school stressed the importance of environ-
‘ment in the determination of culture. It may be granted
‘that physical environment is not to be discarded totally in any
historic study of a civilisation, but it is too much to claim that it
determines a definite type of civilisation or that it prevents
a civilisation from developing. We do find diverse cultures
being produced in similar or identical environments, and we have
historical records of great civilisations thriving mn adverse environ-
ments and crude cultures in the most favourable ones. Iistory equally
presents a large number of cases of the fall of a great civilisation
with no change whatsoever in environment. Environment does
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impose certain limiting conditions which provide, as Wissler puts it,
the 'brick and mortar’ of material civilisation. But wbat is
important i8 not the material provided by environrhent but the
adjustment by a community to the environment in order to satisfy
its needs. The form is determined by the co-existing culture
level. ‘The size and complexity of societal organisation depends upon
conditions existing 1n the natural and societal environments and also
in the type of adjustment attained in mecting these conditions.”®
The real determinant factors are, then, creativeness of the individual,
the national and racial psychology, the cultural contacts and ulti-
mately the psychological and soEiological inertia,

The other determinant, namely the ethnic element, is partly
touched upon in considering the first. The problem of race and its part
in the progress of civilisation is a baffling question®. What is inipor- |
tant for us is the nature and the result of the clash that occurs when ;
peoples of varying civilisations meet. Habitation in a single environ.
ment cultivates in course of time inertia in the life of a community '
and engenders a sense of resignation to the existing state of things.
The passivity which naturally results from such a life checks progress
until an initial impulse to overcome the co-efficient of friction of in-
ertia 1s aroused by contact either regulated or non-regulated through
migration, war or accident. The contact of aliens at times brings
about a crossing of different culture elements, thus infusing a new
blood into the stale skeleton of the communal-life”. DBut if, on the

5 Sumner W. G. and Keller A. ., Science of Society, p. 425; Tozzer
A, M., Social Origins and Social Continuties, pp. 47, 51; Dixon R, B.,
Building of Cultures, Ch. I, Goldenweiser A, A., Farly Civilisation,
pp. 295-301; Kroeber A. L., Anthropology, p. 182; Wissler C., Man and
Culture, p. 325; Ginsberg M ,pp. 92, 93, 96; Lippert J., Evolution of Culture,
P.169; Hertz F , Race and Civilisation, p. 304; Petrie W. M Flinders, Revolu-
tions of Civil:sation, p. 125, Dorsey G, A., Civilisation, p. 233.

6 Ginsberg M., Ch. III; Dittard E., Race and History, Introduction.

7. Teggatt T., Processes of Ilistory, pp. 117, 120; Petrie W. M. Flinders,
pp. 114,128,129, 131., Goldenweiser A. A, p. 26; Vinogradoff P., Historical
Jurisprudence, Vol, 1 pp. 169-70; Rivers W. H. R, Psychology &
Ethnology, p. 137 'Social structure has this fundamental and deeply seated
character that it is the least easily changed and only changed as the result
either of actual blending of peoples or of the most profound politica}
changes.’
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other hand, the two happen to enter into competition either for their
means of subsistence or for the claims of superiority, the group adva-
nced in social attainments would invariably turn out victorious. As
for the defeated party, it is either destroyed, displaced or absorbed,
according as the nature of social organisation demands. The ethnic
stratification which would naturally result in the last process would
produce social differentiation. With all the disadvantages this social
differentiation is likely to bring with it, the process of crossing of
culture elements, however slow it may be, will go on modifying one
or both of them. “The great advances of mankind have been due
not to the mere aggregation, assemblage, or acquisition of disparate
ideas, but to the emergence of a certain type of mental activity
which is set up by the opposition of different idea-systems”®,

In India the question of ethnic contact is rendered more complex
by various theories. Besides the question of the Aryan origin,
which is not a settled point as yet, doubts are entertained as regards
the invasion of India by the Aryans in a single or multifarious batches
at different times and through different routes. The question of
identity of the Indo—Aryans as well as of the indigenous population has
so far remained a vexed one. If the people opposing the Aryans were
Dravidians, the precise nature of their culture and their supposed
identification with the Sumerians are questions which have not been
satisfactorily answered. These and such other queries are moot points
in Indian history, and I do not propose to launch into lengthy discus-
sions they call for. ‘It is only proper to recognise that we really do not
know, and have no means of ascertaining, at present how far the
people at the period of the Rigveda can be styled Aryo-Dravidian
rather than Indo-Aryan.’ Again, India passed through a tumultous
life dominated by religious cross-currents and swayed by foreign
invasions, and the cummulative influence of these must have led the
Brahmins to set the stamp of orthodoxy wholesale on many religious
beliefs and social relationships that were alien to their own culture:
It is, hence, proper to call this book Hindu Kinship rather than
Brahmanic Kinship.

‘The law_of every country is the outcome and result of
the economic and social conditions of that country as well
as the expressxon of its intellectual capacity for dealing with

8, Teggart F., p, 112; GmsbergM pp. 91, 92; TozzerA M., p. 21.
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these conditions. When new relations between men arise or when!
the old relations begin to pass into new forms, law is called in to ad-

just them’®, The study of law at any stage is the analysis of the

conditions present which are systematised into a definite form by the

intellectual level of the community. The historical development of
the legal precepts and usages thus gives us an insight inte the diffe-:
rent trends of social conditions which vary in course of time under

the influence of various forces. Among these forces religion has’
been the most potent one. Preponderance to religion in early civili-,
ations is quite natural, and there is much truth when it is said that

‘the real history of men is the history of religion. But while

other cultures achieved the gradual secularization of one field after

another of human activity restricting religious concepts and motiva-

tion to the religious and ethical phases of belief and conduct, in India_
the religion has been co-related down to the present time to all phases

of social life and no act in Hindu life is without its ceremonies or its:
religious significance. Religion has thus influenced the evolution'
and growth of all institutions and more so the family and marriage.

A critical study of religion is, therefore, not only necessary but

inevitable for the study of Hindu culture, -

It is evident that the various threads of social life are intrica-
tely interlaced so much so ‘that we cannot follow any one of them
without touching a number of others and we cannot severe a single
piece of the fabric without imparing our insight into the course of
the individual strands.’'® But the exact extent of influence one
exerts over the other parts of social life cannot be a priori
exaggerated. It demands that the threads of social life must be
isolated into as many variables as are possible and a connection
between them all must be properly studied and weighed.

The methods for such a study are generally two: it may be his-
torical or analytic. When I say analytic I mean to analyse various
elements of social structure, to inquire into the social functions
of these elements and to discover how these functions are co-related
so that they produce an orderly and consistent organization. But
this does not mean that historical view point is completely ignored

9. Bryce J., Studies in History & Jurisprudence (1901), Vol. II p, 746

10, Lippert J., pp. 157, 158, 183; Ginsberg M., p. 50; Gcldenweiser
AL AL, p 31,
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}here. Out modern institutions have their basis in cruder
fforms of ‘the past and, hence, historical approach is inevitable.
i‘What is rejected here is not history but hypothetical hlstory
'the evils of which are too cvident to be quoted'.

This method has further a special preference for the study of
Hindu culture because the data of I3rahmanical literary records is
less historical than mythological or theological. The Vedas are the
highest authority, but they are in no way the historical records
of the antiquities as the term is understood in social sciences.|
Added to this is the lack of historical sense to which Dr. Winternitz '
referred when he said “To them the facts themselves were always
more important than their chronological order...whatever seems good,
true and right to the Indian, he raises to the greatest possible
age; and if he wants to impart special sanctity to any doctrine or if
he wishes that his work shall be as wide-spread as possible and gain
respect, then he veils his name in a modest incognitio, and mentions
some ancient sage as the author of the book.”*® This explains the
curious device of adding the word Brihat or Vriddha to later works
with a view to relegate their autlority to some ancient sages. Again,
the fact that there is no unanimity among Sanskrit scholars regarding
the chronology of these works is a serious impediment in placing the
facts in thier proper historical settings.

I will sum up this short introduction with a word of apology. A
study of other Indo-European peoples—Greeks, Romans, Celts,
Slavs and Iranians—would have helped much 1n ascertaining the
element of Aryan thought in Hindu culture. But I have purposely
restricted the scope of this book to Sanskrit literature only, as the
restricted study provides ample opportunities for detailed analysis so
fundamental for correct intcrpretation of cultural complexes.

11. Sociologists generally sin *'to heap instances together from every
quarter of the globe and assuming that because their external character is
similar one cause must have produced them all”’ But as Malinowski rightly
observed ‘‘What is more important Is the analysis of existing institutions as
they work at present rather than the reconstruction of a hypothetical
past. We are huating for origins before we had properly understood the
nature of the organisations "’

12, Wioternitz M,, History of Indian Literature, Vol.1p 25, 20,



CHAPTER 1

CULT OF MANLES

The Vedic Aryans had a hearty and healthy love of earthly life.
They had unbounded relish for the pleasures and delights, the hife on
this earth could offer to them. This spirit of exuberent joy and
unsophisticated delight powerfully influenced their view of death and
life beyond it, They did not conceive death as a terminus of the
life on this earth; it was an entrance upon a new life which was all
the more happy and joyful. Death did not bring crisis but marked
a transition from one stage to another. With this view of death
life after death is not much distinguished from that before it
in as much as the life after death depends upon as much performance
of rites as the life before it. {*‘Through the samskaras after birth one
conquers earth ; through the samskaras after death, haaven."‘) With
death, whether the flames devour the body or the earth covers it, the
spirit of every dying man, freed from all sins and imperfections,
treading by the path which the Fathers trod, moves towards
new life, a life that is all the more joyful®, Led by Pusan, it crosses
the stream and passes by Yama’s watchful dogs to the world of
Fathers. There in the high heaven king Yama ‘who searched out
and showed the path to many’ bestows upon him a place to rest with
other Fathers as a divine spirit among the blessed gods®. Equal to’

1. B.P.M.I1I1,4 Cf, M. III 203 *'* The rite in honour of the manes
is more important than the rite in honour of the gods, ’’ and (Mbh, XIII 23,
72) ** they who abstain from performing the rites... bave to sink in hell”,
Cf. also Ap. D. S. II 7, 16, 12,

2. cf. A. V. VI 120,3 *‘Where the well~hearted, the well-doing revel,
having abandoned disease of their ownselves, not lame with their limbs, un-
damaged in heaven—there may we see (our) parents and sons’, cf. also A, V.
III 28,5; IV 34,2; XVIII 2, 24; 3, 7, 9; 4,64. R. V, IX 113, 7 seq.
especially 11; X 14,7,8; 15,14 ; 16,4,5; 17,4.

3. R.,V.X 14,2,7-11, 15; 16,1,2,5; 173,5; 56, 1; 154,4,5. A V.
XII 2,45 XVIII 24,5,11,25,46; 3,71,73 ; 4,10,11. * Let the Fathers acknow-
ledge thee who art departed’ ; *This (is) the former, the after down-track by
which the former Fathers went away; they who are the fore-runners, the
followers of it, they carry thee to the world of welldoing.' °'Let the
{(Fathers) gone beyond far from here b: a finder of good for you." (Acc. to
Whitney and Lanman * Let him that goeth very far away be a finder of good )
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them in appearance and might he is their companion. (Those who
passed of old and those who follow, ‘the countless ancient Fathers’
constitute a group of Pitris, the invisible, powerful, immortal, divine
beings.‘;

+{ But on his death the living relatives do not mourn him as one
lost to the family. He is prayed to revisit with other Fathers the
children whom he left on this earth. Thus supplicated, the Pitris
come in thousands with gods, with whom they are in closest unity,
to feast with avidity and to heart’s content the offerings of men*, }

( The dead, though not alive, is lively enough : and even the long
'dead Pitri is an active element in the living world.} The Pitris
iwho are kind, gentle and righteous, beneficient and harmless, are
requested to be the supporter of the fold lett here without a
livelihood, and are solicited to show their goodwill, to be gracious unto
them, to bless them, to give them health and strength, to hear,
intercede and protect them, and to bestow upon them opulance
and treasure®. They are propitiated to avert their anger for any sin
the descendants might have committed through human frailties®.
Further they are invoked to turn the ments acquired by their good
deeds to overthrow the foes of the living”, to give health and heroic
'sons.(It is thus clear that the Vedic Aryans, like their Iranian

A. V. XVIII 4,51,52,44,48. Cf. also Macdonell A. A., Vedic Mythology,
p.- 170; Kaegi A., Rigveda, p. 69; Whitney W. D, Ortental and Linguistic
Studies, p. 49 seq. The dead in his direct journey to the heavenly world is at
times sought to be protected against a possible danger. ‘Irom the north, from
the midst, from the atmosphere, from each quarter, 0 Agni, protect him round
aboutfrom what is terrible ’. (A V.XVIII 4,9), Itis very difficult to decidefrom
the available data the exact nature of the possible danger hinted here. It may
be merely to protect the dead from the influence of evil spirits who are said
(R.V.X 16,7; A, V., XVIII 4,9) to haunt the cemetary ground. But an
overwhelming bulk of evidence both in the RigVeda and the Atharva Veda
points to bis direct communion with the Pitris.

4. R.V.X14,4,5; 15,1,3,4,5,8 seq.; 16,11,12; 17,8; V.S, XIX 56-58.

5. R.V.1106,3; VI52, 4; 75,9; VII 35,12; X 14,6,10; 15,1, 4,5, 7,
11; 16, 5; A. V. II 12, 4; XVIII 1,51;2, 11,30; 3, 14, 45, 48, 58; 4, 40,
62,67; V.S XIX 50, 55,57, 58. T.S.1I,6,12, InS, B. (XI1I8,1,6)the
Fathers are said to keep their contract alive with this world through offspring.

6. R, V,X156; A V.XVIII 1, 52; 4, 82,83, V. S. XIX 62

7. Keith A. B., Rel. and Phil. of the Vedas, p. 426
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brethren, looked upon their ancestors with affection and esteem®,
the mischievous powers of the dead being not recorded to have been
felt. }(Furthermore, the worship of the Pitris is not to benefit the
dead but is the expression of the family affection and of the craving
of heart to utilise their divine powers, their help and blessings, they
in their divine state are capable of offering, The tendence of the
dead being thus conceived to be a means of transforming the
proximity of the dead into a helpful influence in daily activities, it is
naturally a pious duty on the part of the living descendants to
_minister to their support, a duty which might not be neglected. In
neglecting them he was indifferent to the gratitude shown unto him
he sinned against them. (The living relied much upon the dead for
his happiness and comforts in life; the dead received food from the:
living. Thus a powerful bond was established between the dead and
the living which made of them a body for ever inseparable®.;
i A passage of the Atharva Veda (XVIII 2, 47),( ‘They that
departed unmarried, having no progeny, going upto heaven have
found a place (loka)’, shows that the dead attained to a higher world
even in absence of a male issue, a view which essentially differs from
the later cult wherein the meticulous performance of the rites is

8. Geiger, The Civilisation of the Eastern Iramians in Earlier Times,
p 112, ‘' Next to love and reverence for them, personal interest made it
desirable to be in communication with departed souls. ... In direct proximity
to the Deity there were beings with whom men had once been linked by ties of
blood and in whom they could also presuppose a special sympathy of their
own good fortune aud welfare, a particular understanding of their special
wishes and needs’ cf. Moulton ]J. I., Early Zoroastrianssm, p. 279.
Caland attributes the worship of the dead among the Vedic Aryans to the fear
of ghost, but Hopkins ( Origin and Evolution of Religion, p. 76) rightly
observes that ‘** the Vedic Aryans had only a kindly feeling for the dead '’ cf.
Keith, pp. 425, 427.

9. The intimate relation existing between Fathers and their descendants
is seen in the daily offerings which every householder is duty bound to offer to
his Pitris and in the feeding of ancestors on every occasion of family
rejoicings. (S. B. XI 5,6,1,2. T. A, 1I,10.A. G. S. 1II 1, P. G. S. III
10, 54, 55. S.G.S.IV 4, Ap.D.S.I1.4,13,1. B D.S.IL 611,3. V.D.
S. XI 5. G. D. S, V 3,5, M. III 70-72, 80-83, 91, 254. Mbh. XIII
97,89 ; 127,7) Hopkins E. W., Epic Mythology, p. 34 Again, it is this
intimate bond which explains the reverence felt for the ancient laws and
customs of the family. cf. R.V.187,5;M1IV 178; Mbh, I 113 M. Muller,
What India can Teach us, pp. 219. 220,
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believed to save the dead from going to he]l.\i Equally suggestive is
another passage of the Atharva Veda (XIV 2, 73) given in _the
wedding hymn. { “Those ancestors who have come to this wedding in
order to see the bride, let them bestow on this bride with her husband
protection accompanied by progeny”.) It need not be supposed
that the dead ancestors are invoked on marriage occasion to come and
bless the bride with progeny in which they are interested. Asa
matter of fact, as Dr. Mrs. Iravati Karve believes®*®{ it points to a
custom, which is as yet observed both in Gujarat and the Deccan,
wherein the newly married bride, when she 1s brought home, is taken
to the elders cf the bridegroom, males as well as females, who view
her and bless her., The passage contemplates a time when not only
the living elders but the dead ancestors, too, were supposed to come
to view the bride and bless her. It emphlasises the interest the
dead were supposed to take in the affairs of the living and the sense
of continuity that was felt to bind the living with the dead.\

. The most important aspect of the mane-cult is the persons who
received the olferings. In the earliest stage the worshipper, in offering
his prayers and offerings to the Pitr:s, did not refer to the ancestors
actually remembered or at all events capable of being remembered.
Pitris meant to him all the dead persons of the community without
specific enumeration. Though all of them were not known to him,
they were known to Agni. ‘O Agni, to eat oblations, bring thou the
Fathers one and all, the buried and the cast away, those burnt with
fires and those exposed "*'. The same communal aspect of the Pitris
may be read in a passage of the Atharva Veda, ‘Those barbarians

10. Keith (loc.cit, p. 426) holds that the manes are worshipped on
marriage occasions because they are interested in the issue of such marriage,
Karve 1., Kinship Terminology and Kinship Usages, in A, B. O, R. I,
Vol. XX p. 124,

11. A.V.XVIII 2, 34.cf. R.V.X5,2,8,10,13, 14, V. S, XIX 58, 59.
InA. V.V 24,15it is said ‘May the fore-fathers of old time protect me.
May the fathers of succeeding ages save me, May the fathers of our
fathers save me’, In the last iine the worshipper obviously refers to his
dead ancestors, but in the lines preceeding he appears to refer to the Pitris who
were in old times worshipped as manes. In another verse (XVIII 3, 21)
the Pitris are spoken of as ‘ our distant fathers, the ancient ones’ and else-
where (R, V. X 15, 10), as ‘countless ancient fathers’. I think these
assages can be interpreted to refer to communal manes.
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(dasyavah) who having entered among the Fathers, having faces of
the kinsmen, go about eating what is not sacrificed, who bear
bqrqpu_fg_ and nipura, Agni shall blast them forth from this
‘sacrifice. ")’Agm is requested here to drive away from the group of
Pitris those who are not Aryans but aborigines and yet have managed
to creep into the group of the Aryan Pitris by their accidental
similarity of physical features. They have no share in the offering,
because, as they do not follow the same religion, the offering
is not meant for them. If this interpretation be accepted, the
offering is meant for all those who practised the same religious rites,
all the dead persons of the Vedic Aryan communtty.

Manu (III 195 seq.), while giving the origin of the Pitris, states
that the Somasads are the manes of the Sadhyas, the Agnisvattas,
of the gods and the Darhisads, of the Daityas, Raksasas
and others. In other words, in invoking manes by such terms
as Somapas, Agnisvattas and Barhisads, the manes of gods,
Sadhyas, Daityas, Raksasas, Yaksas, Gandbarvas, Kinnaras,
Snake-deities and Suparvas are invited. It is instructive to note
here that Rusi, according to Markandeya Purana (XCVII 23, 24),
on being advised by Brahma, propitiated the Pitris for a wife
for a new creation. In his invocation to the Pitris he prayed
to the manes of Siddhas, of Guhyakas, of Asuras, of Nagas, of
Serpents, of forest-dwelling ascetics and of those dwelling in the
patala. We do not know who were exactly the Nagas, the Serpents,
the Asuras or the Daityas, but it can be asserted that in these passages
Pitris do not mean the dead persons of the family but the dead
persons of various groups-they may be ethnic groups-which we find
in the Brahmanic and the Puranic literature. And invocation in this;
manner must imply that at some stage in the development of the.
ritual manes of the community as a whole were worshipped. ) .

12. A.V, XVIII 2,28. The words Parapura and Nipura in the text
are not clear in meaning, Commentators have interpreted them as sthiiladehan
and suksmadehan or as pindadatarab putrah and pautrab, but these
explanations are obviously something else than the real meaning of the words-
They are also translated as‘who fill our enemies’ houses and our kindred’s
bouses . Though this cannot be taken as the meaning of the words, it is a bit
satisfactory explanation, as it is in line with the interpretation we have given
to the passage.

AN
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Along with these references to Pitris in general terms we find
invitation to the Pitris in specific terms or to the groups of Pitris.'*
The first explicit reference to Fathers who had but lately departed
and who were still personally )remembered and respected is
found in the Atharva Veda. (“In Vais'vanara I offer this
oblation, a thousandfold, hundred-streamed fountain; it supports
our father, grandfathers, great-grandfathers it supports, swelling”.
“The fathers of our father, his grand-fathers, those who have
entered into air’s wide region, those who inhabit earth or dwell in
heaven, these Fathers will we worship with oblation”. ) Similarly
in the funeral hymn the invocation runs:‘\“To thee, great-grand-
father and those after you be this cry of hail. To thee grand-
father and those after you be this cry of hail; to thee father be this
cry of hail. Svadha to Fathers on earth, in the atmosphere, in the
sky”14, §gPerusal of these passages show that though the concept of
the individual ancestors was not sharply demarcated from that of
the communal ones, a definite connection with a group of three
immediate ancestors had come to be visualised by the time of the
Atharva Veda.\]

The phrase ‘ye cha tvam anu'—and (those) Who (are) after
you—applied to the great-grandfather and grandfather in the
invocation is somewhat intricate. Mr. Vaidya completely misunder-
stood the text of As’valayana when he opined that the view of
Ganagari was an explanation of the phrase ‘ve cha tvam anu.
Equally erroneous sems to be his own explanation that ‘‘perhaps this
refers to the ancient practice that some foliowers burnt themselves
along with their master.””*® The explanation is more imaginative
than reasoned. Whitney's translation of the phrase is ‘ for them that
belong with thee’, but it does not make the sense clear. In the

13, R.V.I 3, 11; X14,6. A V, XVIII3, 15 V.S, XIX 50.
I4. A. V.XVIIH 2,49 ; 3, 46, 59 ; 4, 35, 75-80

15. Vaidya C, V., History of Sanskrit Lit., Part 111 pp. 64, 65, [t is true
that the domestic servant enjoyed some privileges in the Hindu family,
but there isno reference to his following his master in the other world in
the whole range of the Vedic literature, One can find in Hemadri (p. 1437)
an allusion to a view akin to that propounded by Vaidya., But I seriously
doubt whether Hemadri ever thought of human attendants burning themselves
after their masters.
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Bharajadvaja Gribya-sutra (IT 12, 14) the phrase is ‘anugaih saha’
with those who follow thee. The idea is that an ancestor is in-
voked with his immediate descendants, i.e. the great-grandfather is
invoked with his immediate descendants namely the grandfather
and the grand paternal uncle The only difficulty in this interpreta-
tion is that when the phrase 1sapplied to the father, as is done in the
mantras given in the S'rauta and later literature, the sacrificer him-
self is included among the persons worthy of receiving offerings.” The
oddity of the situation is noticed by the Brahmana writers : “ With
“N. N. this for thee’ he presents a cake to the sacrificer’s father. Some
add ‘and for those who come after thee’, but let him not say this since
he himself is one of those to whom (it would be offered) in common’'*°
They omit the phrase to avoid the curious situation of involving even
the offerer himself in the category of recipients of his own offerings.
This is indeed a good device to explain the anomaly, but a better
explanation of the phrase may be given. We find that the immediate
descendants of the great-grandfather are the grandfather and the grand
paternal uncle. They are invoked to receive the offering by adding
the phrase “ye cha lvam ani” to the mantra addressed to the great-
grandfather. But the grand father is specifically mentioned as the
recipient of the second pinda and it is superfluous to include him in
the list of implied persons. The phrase, then, refers only to the
grand paternal uncle. Similarly the phrase, when added to the
mantra addressed to the father, refers to the sacrificer’s brothers as
the recipients of offerings offered to the father. The offerings are,
therefore, made not only to the three immediate ascendants but
to all persons related to the offerer within four generations
in ascent. One can thus see in the Atharva Veda a transition
from the Pitris in general without reference to their generations to
the specific ancestors of an individual with whom similar others of
the same generation are associated.)

In the later literatyre the mantra recited runs at times
‘To thee N. N. Svadha and to those who are after thee and
to whom thou followest. i The phrase ‘whom thou followest’ is
not given in the Atharva Veda, but it must have come into vogue

16. 8. B.II 4, 2,19 with Eggeling’s note ‘‘the Kanva text mentions
and rejects two alternatives ‘those who follow thee’ or ‘to those whom
thon followest’."’
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in the time of the Brahmanas. It is difficult to say why this phrase
was added to the mantra later on. When applied to the father, it
refers to the grandfather, whom the father naturally follows. But
the grandfather is invoked with a distinct mantra and a distinct
offering and there is no reason why he should be invoked again in
the mantra addressed to the father. Again, when applied to the
great-grandfather it refers to the fourth ascendant whom the great-
grandfather follows. In the procedure of the S’raddha that 1s given in
the Vedic literature the fourth ascendant in particular is never said to
have anything to do with the offerings, but the Pitris beyond the
generation of the great-grandfather are remembered and even sought
to be satisfied by some sort of offering in general. So this phrase
may have been added to the mantra to remember all those Pitris,
for whom direct offerings were not made, even at a time when
offerings had come to be restricted to the specific ancestors. The
fact that the three immediate ancestors, the father, the grandfather
and the great-grandfather, are very often invoked in the plural may
equally suggest that the old tie with the whole group of the manes
of the community was faintly preserved. According to Sdyanacharya
(A. V. XVIII 4, 35) ‘by the use of the plural he refers to all the
persons of his family’. But when the transition 1s from the manes
of the community to the specific ancestors of the famly, the use of
plural must, in all probability, be interpreted 1n favour of the manes
of the community.

In the Srauta ritual offerings to the dead are made in the
Pindapitriyajiia, sacrifice to the Pitris with pindas, performed at the
end of the Darsapurnamasa sacrifice and in the Pitriyajia, or the
Mabhapitriyajha, which takes place, after mahahavi, on the second
day of the Sakamedha, the third of the four seasonal sacrifices. The
offerings are made in the southern fire, daksinagni, with sacred cord
over the right shoulder, all movements proceeding from right
to left.

In the Mahapitriyajna the priest offers balls, composed of the
remains of oblations—the cake, the fried barley and the mantha
( mulk stirred with a piece of sugarcane with half-ground barley)—to
the Pitris in the north-west, south-west and south-east corners of
the fire-altar with a mantra “this for thee, O father, and for thy
retinue; this for thee, O grandfather, great-grandfather, and for
your retinue’ .After presenting cakes to them he cleanses his hand
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in the north-east with the text ‘here, O Fathers, regale yourselves.
Like bulls come hither, each to his own share.’*” The ritual in
the Varaha Srauta sutra (I 7, 4,48 ) prescribes the offerings of three
'pmdas, but it is not explicitly said here that they are offered to the
three immediate ancestors. The Manava S'rauta-sutra (I 7, 6, 46, 48),
which belongs to the same school as the Variha, enjoins that
“having mixed the libations he places the pindas on darbha
grass, reciting ‘three towards us subsequent to the great-grandfather.
In the northern direction he wipes off lepa on the altar with the

text ‘Let the Fathers enjoy here’ ”.

The Apastambiyas have a unique procedure. ‘“‘Having kneaded
the oblations, three pindas are prepared. These pindas are placed
on three darbha blades with a mantra ‘this for thee and for thy
retinue’. He (then) recites the names of three ancestors beyond: the
sixth on the first pinda, the fifth on the second and the fourth on the
third. Then having wiped off the remnants of the pindas on the hand
on the darbha blade in the north-eastern corner of the altar he recites
a mantra 'Let the Fathers enjoy here according to their shares.”1®
The uniqueness lies in the fact that it is Apastamba alone who pre-
scribes the recital of the names of three prior ancestors, namely
the fourth, fifth and sixth ascendants, in 1nverse order over the three
pindas that are offered to the first three ancestors. Professor Keith
appears to suggest that the pindas are offered to the fourth, fifth and
sixthascendants. Mahamahopadhyaya Kane says that ‘he prepares three
more pindas for the three ancestors beyond the great-grandfather
and invokes them on the pindas in the reverse order.'*® It must be,
however, emphasised here that there is no suggestion in the text

17. T.S.18,5,1,K.S 1X6.T.B.1,6, 9, 7. S. B. II 0, IBGSat.
Sr.S.V 4, 14 ‘this for you, O father; thus he offers three pindas,’ B, Sr, S.
V 15. Similarly in the Sautramani sacrifice the priest recites the mantra while
offering the remnant of milk to the Pitris, ''Iail, svadha to fathers who are
svadha-loving; hail svaha to grandfathers who are svadba-loving. Let the
fathers rejoice unceasingly ; let the fathers be satisfied ; let the fathers enjoy ;
let the grandfathers purify me; let the great- grandfathers with holy hundred
years’ life’ T. B II6323 S, B. XII 8,1, 7, Ap. SrSXIXS l4BSrS
VIII 17; XVII37; V. Sr. s. IIL 2,17, 46.

18. Ap.S’r.S.VIII 16,6, 7.cf. Va S, S.IX09.
19. Keith A, B., p. 431. Kane P, V., History of Dharma Shastras,
Vol. II part ii p. 1103,
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of offerings being made to the three beyond the great-grandfather,
much less is there any suggestion for three additional pindas for
the three beyond the great-grandfather. There are only three pindas
offered to the three immediate ancestors with this peculiarity of the
school that the names of the three beyond are recited in inverse
order over these pindas.

{ In the Sutras of the Manava and the Apastambiya schools lepa
is prescribed for the Pitris, who do not receive a pinda. Recipients
of the lepa are not specifically mentioned, and the probable inference
is that it was offered to the manes of the old category.

The offerings to the manes in the Pir_xc_iapitriya'jﬁa are generally
made on the new-moon day in the latter part of the day. Griffith,
following Sayanacharya, tries to read in so early a text as the f{-{ébeda
(X 52,3) theidea of a monthly offering to the dead, but a clear reference
to it is made for the first time in the Atharva Veda (XVIII 4, 63).
‘In a month come you again to our houses to eat the oblation.’'In the
ritual developed in the Brahmanas and the Srauta—sﬁtraﬁ cakes are
offered to the father, the grandfather and the great-grandfather with a
mantra “N. N. for thee and for thy retinue”” accompanying each
offering. L’xpastamb'x, while giving the same rule, suggests as an
alternative procedure the offering of the pindas in inverse crder,
that is the first pinda 1s offered to the great-grand father, the second
to the grandfather and the third to the father. This procedure of
offering in inverse order the Manavas follow in the Pitriyajna, but in
the Pindapitriyajiia they enjoin the offering of pindas to the three
immediate ancestors in direct order with this peculiarity that the
pinda of the grandfather is bigger than that of the father and that of
the great-grandfather is the biggest of all?®.

One more peculiarity of the Apastamblyas in connection with
the Pinda-pitriyajiia is that they prescribe the offering of a fourth
_pinda. This offering of the fourth plnda. is not obligatory as
Apasta.mba himself says ‘it may or may not be offered’®?. Satyasadha,

20. S.B.I14,2,19;T. B. L. 3,10, 3. B. $'r.S. IIL. 10, V.§'r. S. IV 5,6,
A, ST.S. 11 6,15. S.S'r.S IV, 4, 2,5; K.S'r.S. IV 1, 12, 13, The mantra
according to some, is ‘N, N. of N, gotra and those after you’. Ap, Sr.S 17,
13;18,10; 19, 1, 4, cf. also S’aunaka, quoted by Caland, Altendish
Ahnencult, p. 241, M. S'r.S, I, 1, 2,19, 20.

21, Ap.S'’r, S5,19,2,3, Sat. §'r. §,117,18, cf, alsoH. G, S. 114,12, 3
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who follows Apastamba wverbally in many respects, gives the same
procedure. But neither of them says to whom it is to be offered.
Commentators, too, do not touch the question. In view of the fact
that Apastamba prescribes the recital of the names of the fourth,
fifth and sixth ancestors on the three pindas offered in the Pitriyajia,
we may hazard the guess that the fourth pinda was, in all probabi-
lity, offered to these remoter ascendants. Later writers, like
Hemadri and Gopinatha Dixit uphold this view. Devala, however,
days ‘he should recite slowly the names of three persons beginning
with the father. With thread over the right shoulder, with his thumb
slightly bent, he should offer to the father, accompanied by a mantra
and the svadha ‘this, O father, for thee and who are after thee.'! So
to the grandfather and to the great-grandfather. He should offer the
fourth pinda to the rest with the words “common to all”?%, A
procedure of the Vaikhanasiyas, though 1t does not refer to this
‘pitticulat context, may be profitably quoted here. In the Astaka
S'raddha, described in the Grihya sitras, pindas are generally
oFered to the father, the grandfather and the great-grandfather.
In the Vaikhanasa Smarta sutra, however, it is laid down that four
pindas are offered in this S'raddha, the fourth being offered to jhati.
As for persons comprehended by the term jiati, the same writer
observes elsewhere: ‘those, who are dead in the first order, are called
fathers: those dead before them are the grandfathers: those beyond
them are the great-grandfathers : beyond them are those belonging to
the category of jnati’?®. In these passages the fourth pinda is for all
those relatives who do not receive a pinda directly, that is, for
ancestors and their collaterals beyond the third ascendant without
any further specification.

Besides the offering of pindas, the offerer, according to the
Manavas, wipes off lepa on the original place reciting the names of
the two beyond (i.e, the fourth and fifth ascendants)?*., In the
literature of the post-Vedic period Manu refers to the wiping off of
lepa, but, instead of restricting it explicitly to particular ascendants,
he prescribes it in vague terms ‘for those who partake of the

22, C.V.C.pp. 1438, 1439; S. R. M. pp. 1082, 1099, 1100; Devala
quoted by Hemadri, p. 1437.

23. V.Sm.S.IV.4;V 14,15,

24, M.Sr'.S.11,2,20

3.4
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' wipings.’” So does Baudhayana. Vasistha reserves it for “the manes
of those who died without offspring and of those who died young’'%°.
It is evident that though the early Manava writers mean to reserve
lepa for particular ascendants, the Iater writers enjoin it for a very
wide circle of kin, probably for all the dead persons in the family
who did not or could not receive a pinda. In the ritual of
the Vedic age the offerer, after offering the three pindas, wiped off
his hands with the text ‘here, O you Fathers, regale yourselves.’
Considering the fact that(even in the post-Vedic period lepa is
reserved for a very wide group of ancestors, viz., all the dead persons
of the family it is very probable that in the early ritual the offerer
wiped off his hands in the memory of the old manes, the manes of
the community. 1 The very fact that its recipients in the Vedic
literature are addressed as ‘Fathers’ without any specification to their
relation to the offerer individually or by a family-link corroborates
this inference. So in the Kausika sutras, persons sought to be satisfied
by scattering the grains of rice round about, after the offering of
pindas in inverse order to the three immediate ancestors and to
their wives, with the words ‘let this be eternal (offering) possessed
of svadha to all those, with their wives, who live upon usand of
whom we are the donors, desirous and expectant, males and females,
dispersed and faded away’,?® do not appear to be necessarily the dead
persons of the family. The procedure of the Manavas restricting
lepa to the fourth and fifth ascendants 1s, therefore, unique.

Another important aspect of the ritual is the procedure of
offering pindas when any of the three recipients is alive. Kpastqmba
and Katyayana lay down that if the father is alive, the son has no
right to perform the funeral sacrifice. As an alternative course

25, M. II1 215, 216, cf. also Brh, P, CCI1X 76 ; B. D. S. II 8, 15,12 ;
V. D. S. XI 24,

26, Kau S. LXXXVIII 13, 19, 22, 24, cf, V, D. S. XI 21-23 ‘At funeral
sacrifice the fragments (of the meal) must not be swept away until the end
of the day, for streams of nectar flow (from them, and the manes of) those
who have received no libations of water drink (them)'. ‘But let him not sweep
up the fragments (of the meal) before the sun has set. Thence issue rich
streams of milk for those who obtain a share with difficulty’. Manu (JTI
245-246) declares that both the remainder (in the vessels) and the fragments
(of tha meal) certainly are the portion of those members of tbe family who
die before receiving the sacraments’,
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they suggest that he may perform hema®”. The commentator on
Katyayana opines that the performance of the Pindapitriyajha
extends only to the end of the Pitriyajfia, the word va being used
to set aside the former opinion. Here the ooinion that it should
not be begun is proper, because the offering of pinda being the
principal (part of the sacrifice), it is not proper to perform in
absence of it homa which is its part (only). ...Again, it is said in other
schools that one should not cover over the living. So, the principal
(act of) offering pindas being forbidden in case of one who has his
father alive, non-performance is the right way and not the (perfor-
mance upto) the end of homa.”

The rule in the Varaba S'rauta sitra is “father being alive,
pinda offering ceases. And, if the grandfather is living, a pinda is
offered to the father. Lepa to the father”?®, The last sitra is
obscure. The change in the grammatical construction in consecu-
tive sentences referring to the same topic—pituh ekah pindah
Lepah pitre—is not easily explainable. Again, lepa is never prese
cribed for the father. It is always reserved for those who do not
receive a full pinda. Hence the offering of lepa to the father isin
contravention of all ritualistic texts and traditions. Secondly, when
the former sutra prescribes a rule, the latter must give its alters
native. Lepa can never be an alternative for a pinda. The second
reading, suggested by the editors, ‘dropping (of pinda) for the father’
gives a good meaning as an alternative procedure. It may be noted
here that the Manavas have elsewhere given the same procedure.
“When the father or the grandfather is alive, pinda offering ceases”?®,
So when the father is alive, no ceremony is to be performed because
the living cannot be covered over. But if the grandfather is alive
and the father is dead, a pinda may be offered to the father, because
there is no transgression of the living, or the ceremony may not be
performed. On the latter view no ceremony is to be performed if

27. Ap.S’r.S.19,8; K,S'r.S.IV1,26. According to some, ‘one
should not cover over the living’. S. S'r, S.IV 4,7 Sat. S'r, S. 11 7, 18;
B. S’r. S. XXIV 32. Even an alternative procedure of homa is referred to in
the two latter works,

28, V,S'r. S,12,3,20,22,23; M,S'r,S. 1.1, 2, 21 'Pipda~offeting
ceases when the father is alive or when the grandfather isalive,” According to
Satyasadha 'when the father is alive, the rite beginning with pinda ceases’,
1.e,, the ceremony preceding the pinda offering should be performed.



20 HINDU KINSHIP

either of the three bealive. According to another procedure twd
pindas are to be offered to the grandfather and the great-grandfather
when the father is alive and only one pinda to the great-grandfather
when the grandfather is alive®®. So when the grandfather is alive,a
pinda is said to be offered either to the father or to the great-grand-
father. But of the two the latter opinion appears to have been
sanctioned as a better usage. It is again more rational, because the
grandfather being alive, whatever rites may be performed must be
performed as his representative. But even when the rite is performed
in the capacity of a representative, pindas are not to be offered to
all the three to whom the grandfather would offer. Such a view is,
indeed, given as one of the views by Baudhdyana and others,
l_)_gg _.‘_ts valayana has rwhtly rejected it on the ground that a person’s
three).® The former view is in harmony with the principle ‘no
(offering should be made) to one who is covered over by the living’.?*

As’valdyana quotes two leading authorities, Ganagari and
Taulvali, of whom Ganagari holds that among the first three
ancestors those who are dead receive a pinda while these who are
alive are worshipped in person. Taulvali, on the other hand, opines
that pindas should be offered to both the dead as well as the living.
As'valayana, then, rejects both these views and opines that the dead
alone receives the pindas. As for the living homa should be per-
formed.®® While Apastamba and Katyayana enjoin only homa
when any of the three is alive, As'valayana prescribes pinda
offering for the dead and homa for those who are alive.

As'valayana further quotes in the name of Gautama a view that
if of the three one two or all are alive, pindas should be given to the
three dead ancestors going forward (beyond the three) as far as
it is necessary.?® The implication is that in the lifetime of the
three immediate ancestors of a person the three remoter ancestors

29. B.S'’r. S. XXIV32 and Sat. S'r. S.II 7, 18 where this is given
as one of the procedures.

30. B.S't, S, XXIV32; S.S'r.S.1vV4, 9; A,S't.S. II, 6, 20

31. Na jivantamatidadhyat, A, S’r.S,I1I6,21;S,S’r.S.1V 4,38.

32. A.S'r.S.IL6,16-20,22,23; S.S'r. S IV, 4, 2.

33, A S'r.S.II6, 18 A view is attributed to the Kithakas by the
commentator on K, S'r. S. (IV 1, 27) that a son can offer to the three ascen-
dants of his father, if both the father and son have kindled the fire,
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receive pindas. But this view is not in accord with the general
procedure of the S'raddha ritual in the Vedic literature. Again, the
view attributed to Gautama here is not found in his Dharma sutra,
where he describes the Parvana S'raddha. Nor does he discuss the
possibility of such a procedure in his Pitrimedha sutra. Other sitra
works of the Samaveda school do not give us any clue as they have
not touched on this point. It is really difficult to say whether
Gautama ever held such a view which is not shared even by many
of the eminent Smriti writers. However it may be, one cannot rely
upon such an isolated reference for the state of things in the Vedic
period.

To sum up, we find here two opinions on the subject. Accord-
1ng to one view, the three immediate ancestorsare to be worshipped
either by offering pindas to them, or by offering pindas to the dead
and personal worship or homa to the living, or, by homa for both the
dead as well as the living. On this view it is the right of the first
three immediate ancestors of a person to receive worship, in one
form or another, fromn the living descendant. Thus while, on the one
hand, it is the right of the first three to receive, on the other hand,
ancestors beyond the three cannot be worshipped because the living
descendant has no right with respect to them to offer his worship
According to the other view, only the first three have a right to
receive the offerings, but only the dead are to be given the offerings
and that, tos, without covering over the living. So when the grand-
father is alive a pinda may be offered either to the father or to the
great-grandfather. But of the two the latter proposition was more
favoured. Even in a representative capacity, then, a person’s
capacity to offer did not extend beyond his three immediate ancestors,
Three and three alone were the persons to whom the ego was bound
and to whom he could offer the funeral offerings. Four generations
were thus closely bound to each other, with ties of right and
duty, by funeral offerings, Connection by a full pinda with any
further ancestor is explicitly denied. The procedure further em-
phasises the fact that the right to offer falls to the first living
descendant®* among these four bound together.

To conclude, then, the ancestors worshipped in the earliest stage
of the ritual are the manes of the community. By the time of the

34, cf.also V.S'r.S.1.9.8;V.Sm. S. IV 7; Sat. S’r, S. 11 7, 18,
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Atharva Veda a transition from the manes of the community to
those of the family appears to have taken place. Furthermore,
persons related within four generations are regarded as recipients of
pinda offerings. In the S'rauta literature the three immediate
ancestors of a person are conceived to have a claim on him for
offerings. Thus a person and his three ascendants form a compact
unity wherein each is bound to the other by funeral offerings. In
spite of the fact that a person and his three immediate ancestors
alone form a close compact group, the names of the fourth, fifth and
sixth ancestors are recited over the three main pindas. The recital of
the names of these ancestors is also known to the Kathakas and the
Maitrayaniyas, though in a different context.®® But this does not
belp us much, because in the S’rauta and Grihya sutras of these
schools relation with six ascendants is not spoken of. It may be
further noted here that the association of Pitris with the six seasons
is hinted in the Vedic literature. Sayanacharya thus tries to
interrelate the Pitris and the seasons. ‘‘There are two types of
Pitris, human and divine. Divine pitris are those who are the lords
of the Pitriloka. Human pitris are those who, beig dead, attain to
that world through repast (bhogat). It is, hence, that when the
divine pitris are pleased, the human pitris are (also) pleased after
them. Therefore, in the beginning (are offered) three ahutis and then
the three pindas. It being six by addition the seasons of the same
number are obtained’®®. The three pitris depending upon the
repast are the immediate three ancestors. The three who are the
divine pitris in the Pitriloka may, in all probability, be the three
ancestors beyond. It is equally probable that the fourth pinda may
have been meant for these ancestors to keep one’s connection with
them alive. The evidence, as a whole, leads to the inevitable
conclusion that the Aryans in the Vedic period, even when they
confined pindas to the three immediate ancestors only, were alive to
the sense of continuity with three further ancestors. (3) An offering

35. K S.XXXVI 13. ‘‘The human pitrisdrink after the divine pitris.
(While) sacrificing for these divine pitris he places on the kus4 grass, There-
by he sacritfices for the human pitris, He places thrice; we belong here to the
three generations, He recites (the names) of the three beyond. Three are
the father, son and grandson. He places on all the kus’a blades for continuity
of race,’”’ cf. M.S.110,18,

36. Sayanacharyaon T. B, I 3,10, 5,
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of lepa over and above the three pindas which were definitely
reserved for the three immediate ascendants is recommended in
the S'rauta sutras. We cannot positively say whether originally
this wiping off of hands was intended for the manes of the
community.®” At one place this offering is restricted to specific
persons, viz., the two ascendants beyond the third ascendant. But, as
has been shown, such a procedure is unique. At the same time feeling
appears to satisfy all the dead persons of the family who did not
directly receive the offerings. This propitiation of a very compre-
hensive group of relatives appears to me a transition from communal
to individual manes. In the early history of the ritual the manes
of the community were worshipped, but very soon tbhis worship
came to be restricted to the manes of the individual. And this group
of the individual manes conceived comprehensively to include all
the dead persons of the family appears not to have resulted by
going up from the three immediate ancestors to a wider group of
relatives, but to have come about by restricting the offerings
only to the dead persons of the family in place of those of the
community.

Having so far dealt with the Haviryajfias we may now turn to
some of the Pakayajnas which form the subject matter of the
Grihya-siitras. According to Gautama (VIII 14-21) there are forty
sacraments to be performed in case of each individual, and they
include seven Haviryajnias or offerings made in the s'rauta " fire and
seven Pakayajiias or offerings in the household fire. The seven
Haviryajiias include the Dars’apurnamasa, the Chaturmasya
and the Sautramani sacrifice, while the seven Pakayajnas include
the Astaka, the Parvana and the funeral oblations. In these sacri-
fices offerings to the manes form a part, and at times an important
part, of the ritual. Worship of the manes thus becomes an obligatory
duty. Itisanintegral part of the theory of ennoblement (by
sacraments) of one's life on this earth. According to Manu (1I 28)
it is even more important, being a means to make this (human) body
fit for (union with) Brahman.

37. c¢f, Schrader O., Enc. of Rel. and Ethics, Vol, II p, 27 "*Food and
drink are shaken out on the table for the ‘grandfathers’ during the meal itself.
That which falls under the table belongs to the dead who have no family or
friends.” Even among the Greeks, ‘whatever falls under the table during the
meal belongs to the dead in general.’
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The Astaka homa was performed on the eighth day of the dark
half of the four months from Margasirsa to Falguna (A.G.S.114, 1
or, according to others (G. D. S, XVI 38, 39), of the three months
from Pausa. Theritual for the Astakas, the Parvana or monthly
s'raddha, and for the ceremony celebrated in the rainy season on the
Magha day and in the dark fortnight after the full moon of
Prausthapada is on the line of the Pindapitriyajia®®. The recipients
of pinda offerings are the three immediate ancestors of a person,
and, according to some, even the wives of these ancestors®’ to
whom the offerings are made with a mantia ‘through the funeral
oblations render the Fathers and these worlds propitious to us.’ Itis
only in Hiranyakesi Grihya-sutra (II 4,12,3) that an optional
offering of the fourth pinda 15 mentioned. In Vaikhanasa Smarta
sttra (TV 4) besides the three ascendants and their wives a wider
group of relatives under the term jhati 15 said to receive the offerings
at the Astaka Sraddha. Such a wider group of males and females
is nowhere else mentioned as recipients of these offerings, and
so the procedure is unique. It may be noted here that in the
Puranas offerings are made to the males, the females being generally
conspicuous by their absence®®,

Besides the three pindas the wiping off of lepa has been pres-
cribed, but nothing is said in the early Smntis about the persons for
whom it was meant*®. It is only in some of the Puranas that we

38. A.G.S.115,3; G.G.S.IV4,1; Kh. G, S III 5, 35; B.G S,
11112,1;H.G. S.1113,3;14,10.

39. A.G.S.1I5,5;P.G.S,1II 3,11; S.G.S.1V1,11;]J.G.S, 11 3;
V. Sm.S.1V 4,7. The pindas to the males are put in the east while those to
the females are put in the west (A. G S.). According to S'ankhiyana the
pindas to the females are placed behind those to the males. In Agni and
Brahmanda Puranas (S, May. p, 5) offerings to females are prescribed in the
Anvastaka S'raddha cf Ag. P. CXVII 58.

40. cf. M, II1 215,216, Among the commentators on Manu Kullika and
Raghava say that it is offered to the three beyond the great-grandfather and
Medhatithi refers to this view as an opinion of some. Nariyana and Rama-
chandra hold that it is offered to the pitris beginning with the fourth
ascendant, Nandapna very curiously refer to the third, fourth and fifth
ascendants as receivers of lepa, In Visnu (LXXXIII 22) also the recipients of
lepa are not specified, Evidently in his opinion lepa was meant for all the
manes, barring the first three immediate ascendants. Even in some of the

Puranas (K. P. p. 610; Var P, XIV 36) the recipients are referred to as
lepabhuyah without further specification.
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find the three ancestors beyond the great-grandfather explicitly said
to be the recipients of lepa*?.

The offering of pindas even to the father, the grandfather
and the great-grandfather of the mother is hinted at, though not
prescribed by it, in Vaikbanasa Smarta-sutra (IV 4). It is in
Yajfiavalkya among the Smriti writers that we find the first explicit
reference to these three maternal ancestors as the receivers of pindas
along with the paternal ancestors, and thenceforward offerings to
the maternal ancestors has become an integral part of the ritual*?.
“Wherever the paternal ancestors are worshipped, there the maternal
ones should necessarily be worshipped ; otherwise the offerer would
go to hell.” “It is only by offering pindas to both the paternal and
maternal ancestors that the offerer is relieved of his debt to the
Fathers.” The celebate, who was required to perform the S'riddba
of his parents only, was in course of time enjoined to offer pindas to
his maternal ancestors as well*®. But while the maternal ancestors
are introduced on the analogy ot the paternal ones, their wives
are not incorporated into the ritual on the analogy of paternal
females. It isonlyin very late works that we find the wives of
the maternal ancestors receiving pinda offerings**. To make the
analogy complete even a fourth pindi is optionally prescribed for
the maternal ancestors*®,

Before leaving the topic of the Pirvana S'raddha various
procedures laid down by the writers of the Smritis and digests for the

41. Mk. P, XXXI 4; M. P. XVIII 28, 29; P. P. V 10, 34; Brh.
P. CCXX 85, 86.

42, Yaj.1228,243; Vi. D. S. LXXV 7; Prajapati 181, 191;G S.
116; Likhita 32; Pulastya, Vyasa and Madilasi (S. C.S'r. pp. 12,13, 378);
Brihaspati and Dharma (C V, C. pp. 1428, 1689): Dhaumya (Sam. K. p. 182);
Mk. P. XXXI38, 39, 56; Ag, P. CLXIII 3, 16; Var, P, XIV 10, 30, etc.
Brhod. P. III 11, 61; Brh. P. CCXIX 60, CCXX 61. InP.P, (V11,71)
maternal ancestors are said to be propitiated even in tirtha driddha.
fa V. P, (LXXV 24) offerings to maternal ancestors are said 1o be recommended
by some. Kat §'r, K. (Caland, Alf. Ahnen., p 249); S. C. S'r.p. 377;
Hemadri, p. 1426; S. R. M. pp 1014, 1082, 1095.

43. Dh.S. p. 281.

44. S.R. M. pp. 1014,1095; P. Rat. p. 144; Sm. A, p. 49, Hemidri
p. 1690. D. N. (S. May. p. 18). We find it also in S’au, S'r. K. (Caland, p. 243)
and in one of the Smritis-Prajapati 182,

45. S.R.M. p. 1082.
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offerings of pindas when any of the three immediate ancestors is
alive may be reviewed. For a proper analysis-and understanding
of the different views® on the subject they may be tabulated as
under:—

In the event of :— Pindas are offered to:—

1. F. FF. F.FF.A"|(i)F.F. F.F.F.
alive dead dead (ii) F.F. F.F.F. F.F.F.F.
(iii) The S’raddha should be performed
upto the completion of homa.
(iv) Non-performance of S’raddha

2. F. FF. FF.F.*®|(i) F.FF.
alive alive dead (ii) F.F.F. F.FFF. F.FFFF.

3. F. F.F. F.F.F.*°|(i) No rites to be performed
alive alive alive (ii) F.F.F.F.FF.F.F.F.FFFF.FF

46 A large number of references are given from the works of Apararka,
Devannabhatta and others. They give only a line or two from the Smriti works
which are not available in printed texts, This being so, there is no opportu-
ity to verify whether a principle, which seems to be operative in that
reference, is consistently followed by the said Smriti writer in various
possibilities worked out in the table.

47. (i) K. P. p. 614; Brh, P, CCXX 205 seq.; V. P. LXXVI 23 ; Brh. P,
{N S. p. 354); Bh.P. (S, C.S'r.p.16) Yajiaparéva (Aparirka p. 538);
Medhatithi, Kullika and Raghava on M, III 220. (ii) Ag. P. CXVII 56; Brh.P.;
K. P.; Yama and Sumantu (S. C. S’r, pp, 17, 15) ; M, II1220; G. S, 11 96;
Kullika and Raghava (M, 1II 221); Mit. p. 80; “'This is the opinion
approved of by many” (N.S.p. 354); Yajiiaparéva. (iii) Yajiapariva i
Medbatithi ; Yama ; (iv) K, P.; Brh, P. (M, Parj. p. 543); V. Sm. S. 1V 7,
G. S. II 93 ; Risyasringa and Yama (S, C. S’r. p. 17). Yajfiaparsva; Harita
Apardrka, p. 418); Kratu and Kaundinya (S. May. p. 44) ; V. Mit, Sams,
P.920; N. S. p. 354,

48. (i) K. P, (ii) Vi. D. S. LXV ; Yama and Sumantu,

49. (i) Vi. D. S.; Dh. S.p. 317; Sumantu. (il) Yama; G.S.I195;
l?;ithivichandrodaya (N. S.p, 356); Govindsvami on B, D. S.1,5,11,2;
Siilapani (N. S. p. 206).
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4, F. FJF. FFEF.2°{(i) FF. FFFF. FFFFF.
alive dead alive

5. F. FF. FF.F.*'| (i) F. F.F.F. FF.F.F.
dead alive dead (ii) F. F.F.F.
F.F. to be fed in person
(i) F.
(iv) F.F.F. F.FFF. FFFFF.

6. F. FF. FFF.*?|(i) FF.F.F. F.FFFF.F.FF.FFF.
dead dead alive (ii) F. F.F.
(iii) F. FF. F.F.F.F.

7. F. FF. FFF.*®| (i) FF.EF. FFFFF. FF.FF.FF.
dead alive alive (ii) F. F.F.F.F. F.FFF.F.
(iii) F.

In the first case in the table various procedures referred to are
given as alternatives by many of the authorities quoted there. An
attempt is made to harmonise these different procedures by saying
that the second procedure 1s to be followed in the Vriddhi S'raddha
and the Sraddhas at holy places as well as Sakamedha and Tritiya
savana offerings. But evidently this is an after thought and the
early writers enjoined both the procedures as options without
any such demarcation. In the first procedure some enjoin that the
father, who does not receive the pinda, should be worshipped or fed
in person. According to some, Hiranyaketu prescribed the offering

50. Vi. D. S.

51, (i) Vi. D.S.; Medhatithi and Govindaraja (M III 221); (ii) M. III,
221; Kamaldkara (N. S. p. 355) says ‘this is the procedure approved of by all.’
Sk. P. VI, 225,25; Brh. P,; K. P.; V. P.; A. Sm. XX 39; Satyavrata (N.S.
p. 356 f n.)(iil) G. S. II 94 (attributed to Katyayana in N. S. p. 355);
Yajiapardva and Harita (N. S p.356); (iv) Mit. p 80; Brh.P. (M. Parj:
p. 537) ; Sumantu (P. Parj. p. 20) Sk P; A. Sm. XX 38

52. (i) N.S.p.355(ii) G.S.II 94 Brh,P.,,K. P and V. P.; Yajda-
paréva ; (iii) Vi D. S.; Ag. P. CXVII 57, Sam. K.; Dh. S.

53, (i) N. S. p. 355; Brh. P. (Apararka p. 537); (ii) Vi. D. S. (iii) Brh.
P.,V.P.and K. P.
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of pindas both to the dead as well as the living. The father was
thus usually satisfied either by personal worship, feeding on the
occasxon or pinda offering, though m the Bhavisya Purana (S. C.
Se. p. 17) worship 1s said to be mproper and pinda-offering a
heinous sin.

The different views on the procedure of pinda-offering in the
Smritis and later works may now be summed up. The leading view
is when the father 1s alive Sraddha should not be performed, because,
as Katyayana says, ‘he whose father 1s alive has no right (to perform)
the rites in honour of the pitris.” Notwithstanding this, if at all the
rites are performed they should be performed either upto the com-
pletion of homa or as a representative of the father, meaning thereby
that the pindas should be offered to those whom the father would
have offered. That is said to be the injunction of the Srgti and, as
Kamalakara puts it, ‘the opimon approved of by many.’ While the
Puranas and some of the Smriti writers including Manu give both
the alternatives, Yama. and. Gobhila are strict upholders-and
Vijﬁineévara is 1in favour-of offering in a representative capacity.
On the other hand, writers like Harita, Kratu and Kaundinya
among the Smriti writers and Kamalakara and Mitramisra among
the digest writers are inclined to the view of non-performance. As
against the view of Yama and Gobhila Sumantu, while representing
the view of offering in a representative capacity, appears to hold
that the primary concern of a man being the satisfaction of his three
immediate ascendants, he is to offer as a representative so long as
any one of them at least receives a pinda. But if none of them is to
receive it, that is when all the three immediate ancestors are alive,
he should not perform the rites even in a representative capacity.

The Puranas have referred to the view of offering in a repre-
sentative capacity as an alternative when the father is alive. But
when various possibilities discussed above are taken together, they
appear to suggest the view that only the dead among the first three
ancestors receive the pindas. The offerer cannot go beyond the
three. In other words, a person is bound to offer only to the first
three ancestors, and, therefore, he should minister to the needs of
those alone who amongst them are dead. This_view is_shared evep
by some of the Smriti writers. Manu seems to subscribe to this views
though he has given as an alternative the procedure of offering in a



CULT OF MANES 29

representative capacity when the father is alive. Satyavrata enjoins
that two pindas should be offered to the father and one to the great-
grandfather when the grandfather is alive. ;xévaléyana, on the
other hand, appears to prescribe two pindas for the great-grandfather
and one for the father.** Katyayana holds thata person is duty bound
to offer pindas to his three immediate ascendants, but if any one of
them is alive he has to offer only to the dead in confirmity with the
rule ‘the living should not be covered over’. So soon as he comes to
a hving ascendant he should stop offering. The right to offer,
according to this view, accrues to the immediate descendant only,
So when the grandfathet is alive and the father is dead, pinda may
beoffered either to the father alone or 1n a representative capacity to all
those whom the grandfather would offer. Harita and Yajhaparsva
share this view with the only exception that when the father is alive
pindas are offered to the grandfather and the great-grandfather.
Probably they expressed this view as it was held by Manu.

Visnu represents an altogether different view. According to him
a person is to offer three pindas to the three dead ancestors and not
necessarily to his three immediate ascendants. On this view ascendants
remoter than the great-grandfather receive pindas when either one or
two of the first three are alive. But theapplication of this principle
is restricted to a case where all the three are alive, obviously because
when all the three to whom one is bound to offer are alive the question
of performing the rites does not arise at all. Anantadeva and Kasinatha
among the digest writers and commentators on Manu (111 221)appear
to share this view. Among the Puranas it is only in Agm Purana
that we find this view. '

To conclqdc_e, then, in Manu and the Puranas the view upheld is
that it is the right of the three alone, and no further, to receive
worship from the ego. The persons bound together mutually by

54 The verse - ‘' Pindau dattva tu dvau eva pituh pitamahasya chai
Tatastu tatpitus’chekam pretasyekam vidhiyaten '’—is very obscure and
I have thus translated it for two reasoms. Firstly, it gives a rational
meaniog and, secondly, the explanation harmonises with Asvaliyana’s view.
In the verse 41, ‘Pitamahah tathavapi vidyate prapitamabah Tritiyasyaiva
te deyastrayah pindah sapindane 2’ It may be noted here in favour of this
explanation that Ks’valiyana restricts the pinda-offerings to three immediate
ancestors only in his S’rauta siitra. Itis very likely that in the alternative
procedure he enumerates this old rule.
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pinda-offering are the person who offers and his three immediate
ancestors whom he is bound to offer. Sapinda relationship or
relationship based on pinda offering thus extends to four persons
ncluding the offerer. It is only in sznu that we find an extension of
this principle for the first time fo five “ascendants. Sapinda relation-
ship on this principle extends to six persons, the offerer and his five
ascendants. Even in the view of offering in a representative capacity
one’s connection with ascendants does not go beyond this. It is only
in Yama and Gobbila that we find one’s connection with six
ascendants mentioned while offering in a representative capacity.
Direct connection by the offering of pinda with six ascendants
is stated only by $ulapam

In the post-Vedic period the ritual of the S'raddha appears to
have developed on the following lines. (i) Inthe Grihya sitras and
Manu the three immediate ancestors receive the pinda-offering. It is
only in era.nyakesn that we find an optional offering of the fourth
pinda and an invocation toa large group of pitris in a mantra 5%
recited after the vyahriti oblations, In the Vaikhapasiya school
also pindas are offered to a wider group of relatives denoted 'by the
term jnats., So though a person was duty bound to offer pindas
to his three ascendants and though the offering of pindas is generally
restricted to those immediate ancestors only, the fact remains that a
wider group of ancestors was at least in some schools propitiated on
certain occasions, which may be a survival of the transition from
communal to family manes. (2) Even if according to the normal
procedure pinda-offering was confined to the first three ancestors
procedures were known wherein a person could offer to the fourth
and fifth ascendants. Five ascendants were thus somehow linked up
with the ego through pinda-offering., The unity of the ego with his
five ascendants in the Manava school in Vedic times is held up mn
the later literature and given a greater ritualistic significance in as
much as the fourth and fifth ascendants share here a full pinda instead
of lepa. Sapinda relationship in its extension includes a person and
his collaterals within six generations in ascent. (3) In the Puranas
where the right of the first three ascendants to receive the oﬂ'eringé
is emphasised, three further beyond are said to receive lepa. By
thus incorporating them definitely into the ritual the unity of a

55. H.G.S. IV 11,1,
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person with his six ascendants through pinda—the unity that was
indirectly suggested in the Vedic literature—is made more real and
concrete. This isa further extension of Sapinda relationship which,
in its importance, must be ranked after the unity of six, as the
ancestors who receive merely lepa here are the sharers of pinda,
occasionally it may be, in the previous concept. (4) Wives of the
three paternal ancestors came to be incorporated into the ritual i
the later part of the Vedic age, but curiously enough the Puranas
generally speak of ‘males and only occasionally of females,
Probably, then, even though they were incorporated into the ritual, the
change was not approved of on all hands. (5) Maternal ancestors
find their place in the ritual from about the 3rd century A.D., though
their wives do not appear to have been definitely incorporated ull
a very late period. The fact that the maternal ancestors were
incorporated into the ritual long after the mother was accepted
as a sharer of offering, and that offerings are made to the maternal
ancestors after they are made to the mother®®, suggests that their
ncorporation was due to the growing importance of the mother.

Besides the Astakas’ and the Parvana considered so far there are
Sraddhas performed on auspicious occasions or for attainment of
special wishes, Abhyudaytka, and the Sraddha in honour of one,
Ekoddista. The Sraddha in honour of one is performed in honour
of the dead person for a period of one year after which he is amalga-
mated to the category of Pltrls It is said in t_lge Paraskara Grihya
sutra ( 111 48, 50 seq. ) “ On the eleventh day he should give to an
uneven number of brahmanas a meal....When the pindas are prepared
the deceased person, if he has sons, shall be considered as the first of
the ( three ) Fathers ( to whom pindas are offered )- The fourth one
should be left out. Some (make pinda offerings to a deceased
person ) separately for one year. But there is a rule ‘there can be
no fourth pinda’, for this is stated in the Sruti.” The passage
emphasises in the first instance that it is the right of the first three,
and no further, to receive funeral oblations. So as soon as a man
dies he becomes one of the first three, and naturally the third ascen-
dant, who now becomes the fourth, is dropped out from sharing the
offerings. An alternative procedure is given, but the way in which

56. Katyayana. Chhidgaleya, Satyavrata and Brh. P, (C. V. C, pp. 1689,
1690).
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he refers to it suggests that it was not a very usual procedure. The
fact that among the writers of the Grihya sutras only a few give
this new procedure corroborates this view.®”

In the Ekoddista Sraddha rites are performed in honour of
the recently dead for a period of one year with one blade of grass,
one pot of argha water and one pinda. There is neither the inviting
of brahmins, nor oblations into fire, nor offerings to Vidvedevah.
The mantra recited is * May what has been given at this Sraddha
approach to (and not be imperishable for' as in the monthly
Sraddha ) our father N. N. It is offered sixteen times in a year—
on the eleventh day, at the end of every month, after the completion
of the first three fortnights, at the end of six months and the year.
At the end of the year he is to be admitted by a ceremony
called Sapindikarana (S.G.S.IV 3) to the category of the Pitris
so as to be entitled to receive a pinda at the monthly Sraddha
along with his two further ascendants. The Ekoddista Sraddha is
performed by the son: it is only in his absence that the grandson
is entitled to perform it.°® The later writers allow the performance
of this S'raddha in honour of certain persons who have died childless,
including at times even the wife.®®

Four balls of rice are prepared, three for the three ancestors and
one for the recently dead. The pinda for the recently dead is divided
into three pieces and merged into the three balls for three ancestors
with the mantras, “They who commonly concordantly (dwell) in
Yama's realm, the fathers: for them be space, freedom, adoration
sacrifice established among the gods. They who commonly
harmoniously (dwell) the living among the living, mine : may their
prosperity fall to my lot in this world through hundred years.”
Similarly the pot of water for the recently dead is poured into the three

57.S.G.S8.1IV2; B.G.S.IIT'12,14: B,Pm.S.II 9; Bh G, S.III
17;J,G.S. II5; G.S't. K, III. It is merely referred to as one of the
Sraddhas by A’svalayana (IV 7) and Manu (III 247) without giving the
details of the ritual,

58. G. S. 11 97, 98.

59. Yaj, [ 254 ; Likhita 83 ; Laghu S'ankba 31; MK, P. XXXI 18
Brh. P.CCXX 7; S.R. M. p. 1009.
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pots for the three ancestors. Thenceforward the fourth is dropped
off.*% The rite of Sapindikarana implies that henceforward there
is no separate ceremonial for the deceased, but he shares with his
two ascendants the offerings at the Parvana S'raddha.

The dead is affiliated to the other pitrs if all the first three
ancestors cf the offerer are dead. If any one of them is alive, the
Sapindikarana of the dead, covering over the living, is not allowed®?.
That is, when the father is dead and the grandfather, or the grand-
father and the great-grandfather, are alive, the ego cannot make the
Sapindikarana of the father with his ascendants. The grand-
father, who is alive, cannot be covered over. The father may be
given a pinda, or, according to some authorities, all the three pindas
may be offered to the father. This constitutes his Sapindikarana.
The offering of even a single pinda, i.e., offering to one ancestor
only, affiliates him to the group of the Pitrs®®,

The right to perform the Sapindikarana does not accrue to
a grandson who can, in absence of a son, perform the sixteen
S'raddhas for the deceased. If the father is dead when the grand-
father is alive, the ego cannot make his Sapindikarana with the
grandfather. After the death of the grandfather, the ego, who is
now the grandson, cannot perform the Sapindikarana of his formerly
dead father with the recently dead grandfather. All rites in respect
of the grandfather are performed by his son, who is the paternal
uncle of the ego. Itis only in his absence that the ego performs
the sixteen Ekoddista S’raddhas in honour of the grandfather but not
his Sapindikarana. Further, the son isallowed to perform the rites,
even though he has not received initiation and as such not entitled to
recite the Vedic mantras.®® The right to perform the Sapindikarana
is thus emphasised to accrue to the immediate descendant only®*.

As for the Sapindikarana of the mother writers are not agreed,
and we have three different views on the subject. The mother is to

60, S.G.S.Iv3; P.G.S.III 10,50,51 ; M.IIT 248 ; Yaj. 1 253,254,

61. Brh. P. CCXX 209; Sk. P. (M. Parj, p, 622); G. S. II 98;
Mit. p 80,

62, cf. footnote 54 ; Sumantu (M. Parj. p, 622).

63, Sumantu (S. May. p. 34)

64, Dh. S, p.282; S'r. K. K, p. 453.
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be affiliated with the father ; ‘she, though dead, is united with him by
mantras, oblations and vows®%.’ But when the father is alive, her
Sapindikarana would present a problem. Under the circumstances
she is said to be affiliated with the father’s mother. Vijfianesvara
enjoins that when the mother dies childless and the father has to
perform rites in her honour she should be affiliated with the father’s
mother, While some writers enjoin her affiliation with the father’s
mother under certain contingencics, there are others, Vrddha
S'atatapa and Paithinasi, who uphold it as a regular procedure®®.
Sumantu gives, in the name of Siva, her affiliation with her father,
and his view is shared by Usanas®?. It is very probable that of the
three views her affiliation with the father is the earliest. In a text
quoted by Apararka (p. 541) it is said, ‘when the father is dead,
Sapindikarana of the mother need not be performed; the father
being affiliated, her affiliation is (necessarily) brought about.” Later
writers, in their attempts to seek harmony in these different views,
restricted her affiliation with the father to those cases only where
the widow followed her husband on the funeral pyre®®. It seems
originally the mother was affiliated with the father and she shared
offerings with him. Then separate offerings came to be assigned tc
the wives of the paternal ancestors, and when they formed a group of
deities the affiliation of the mother with the father’'s mother became
quite natural. This course of development appears to be the probable
one on two grounds. Firstly, the females are honoured as distinct deities
only atsome S'raddhas, the anvastaka and the Vrddhi, elsewhere they
being regarded as sharers with their husbands®®. Secondly, even when
the affiliation of the mother with the father’s mother thus became a
usual practice, her affiliation with the father continued to beadvo-
cated by later writers, showing thereby that her recognition as distinct
deities at the S’raddha was not accepted on all hands. Her affiliation
with her father must be a development as a result of the institution of
Putrikaputra, whereby a man offered his three pindas to his mother,

65, Gargya (Apararka, p. 541). The verse is attributed to Yama in
Mit. p. 81.

66. Mit. p. 81 ; Apararka, p. 541.

67. ibid.

68, S'atatapa (Apararka, p. 541) ; Mit. p. 81.
69. Smrti text quoted in Mit, p. 81
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his mother’s father and his mother’s grandfather”®. Affiliation of
the mother with her father, which was compulsory in this particular
case, may have been propounded as a normal procedure by some. In
the Hindu view of marriage a woman, as soon as she is married,
leaves the gotra of her father. All rites in respect of her are thence-
forward performed with the gotra name of her husband. It is only
when such severence does not take place, asin case of such forms
of marriage as the Asura, Paisicha, etc., that rites may be performed
with the gotra name of her father. Her affiliation with her father
is, therefore, possible and permissible only under certain contingencies
and cannot be looked upon as one of the usual procedures.

The S'raddha, called Vrddhi S'raddha, is performed on aus
picious occasions. This S'raddha is sharply distinguished from the
Parvana S'raddha not only by the deities in the S’raddha but even
in small details. The rite is performed from left to right; barley is
substituted for sesamum; durva replaces kus’a. The rite is per-
formed with the sacred thread always on the left hand side. The
number of brahmins invited is even and not odd as in the monthly
S’raddha. The offerings are made with the word svaha and not
svadha ; the murmuring takes place with the omission of the verses
belonging to the manes. The mantra, ‘May what has been given
to our father...be imperishable’, is replaced by ‘May the Nandimukha
pitrs be rejoiced.” As regards the deities of the S’raddha, the
ceremony directed to the mothers precedes that consecrated to the
fathers, the Nandimuklia pitrs. The paternal ancestors are in-
voked in inverse order, i.e., beginning with the great-grandfather
instead of the father”®. In short, the Vrddhi S'raddha being an
expression of joy and not an obsequial rite, its procedure is, and must
be, fundamentally different from that of the Parvana S’raddha.

The Pitrs worshipped at the Vrddhi S'raddha are the Pitrsin
general without specific demarcation’?. They are invited and pro-

70. B.D.S.II3,16; M. IX 140; Apararka, p. 539, Though S’atatapa
(Apararka, p. 542) hassaid that the daunghter’s son should give water and
pinda to his mother and the mother’s father with the gotra name of his maternal
uncle, he must have in view the putrskapuira.

71, Vrddha Vasisthaand Sm, A. (P. Rat. p, 12).

72, S.G.S.1V4,3,11;B,G,S.11,24;Bh,G.S.11116; J.G. S.16
G. S'r. K. IV8. Yaj, 1250; V,Sm.S,1I2;K.P.p.615;Vi.P.II113,6 ;
Mk. P, XXX 3.
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pitiated at this S'raddha with a prefix Nandimukha attached to
them. This designation has been interpreted to mean Fathers ‘with
joyful countenances,’ but it is more appropriate to render it ‘(Fathers)
who are faces of joyful occasions’, in other words, who are har-
bingers of joy. Probably this particular designation was attached to
the Pitrs to show that even the dead were invited to come and
share the joys of the living descendants on every auspicious occasion.
It was held that they were invited at marriage probably because
they were supposed to give progeny. But they are invited not only
on marriage but on occasions of family rejoicings and festivites,—
jatakarma, initiation, birth of a child, sacrifice, etc.,”*—which
suggests their propitition as a mark of living contact that was
believed to exist between the dead and the living.

Ina text said to be from Markandeya Purana by Kamalakara
(N.S. p. 348) and from Brahma Purina by Hemadri (C. V. C.
p. 107 ; P. Parj. p. 15) those who are beyond the grandfather are
said to be known as the Nandimukha Pitrs. This text, instead of
referring the term to the pitrs in general, restricts it to specific
pitrs in as much as the first two ascendants are excluded from
this category. The only anomaly in this view is if some ascendants
are to be excluded from this category they ought to be the first three
and not the first two, because the first three form a group of deities
at the Parvana S'raddha whereas the first two nowhere form any
group as such. In a text said tobe from Brahma Purana by Kamala-
kara (N. S. p. 348) the first three ascendants are said to be
Asrumukha pitrs, while those beyond them, Nandimukha. This
view is obviously preferable to the former view because it does not
present the anomaly to which we have reterred. In the text of
Brahma Purana, quoted by Hemadri, the fourth, fifth and sixth
ascendants are specifically referred to as Nandimukha pitrs”4,
In Manava S'raddha Kalpa three are said to receive water
(libations), three are the recipients of pinda; (ascendants) beyond
(these) till the name and gotra is known are said to be Nandimukha

73. Brh,P.CCXX13; P. P,V 9,195; M.P,XVII65; V.Sm. S. II 1;
P. Rat. p. 11 ; Sam, K, p. 25,

74. C. V. C, p.107; Hemidri comments that this ;view refers to
the Mahdalaya S'raddba, In P. Rat. (p. 12) it is said to refer to another
school. V, Mit, Sams, p. 700.
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(pitrs).”® 1In all these texts we fird an attempt to reserve the
designation of the Nandimukha pitrs for all the pitrs barring a few
near ascendants. But this very attempt confirms the view that
at one time the Nandimukha pitrs meant all the pitrs in general
without specification.”®

The other view is to offer pindis at the Vyddhi S'raddha to
the same three ascendants who are the recipients of pindasat the
Parvana S'raddha, distinguishing them by the prefix Nandimukha
attached to them. On this view pindas are offered not only to the
three paternal ancestors but also to their wives and to the three
maternal ancestors?”. The pindas are offered first to the mothers,
then to the paternal ancestors and last to the maternal ancestors. In
a view attributed to Katyayana (N. S. p. 349) pind1s are said to be
offered to six pitrs. Hemadri (p. 106), while interpreting this texts
observes that six pitrs are the three paternal and three maternal
ancestors, and adds that the three paternal females are also the
deities at this S’raddha as is known from other Smrtis. Kamala-
kara (N. S. p. 319) appears to hold that the six pitrs are the three
paterna] ancestors, the mother, the mother’s father and his father:
Thus in his opinion this view of Katyayana refers to a case where
S'raddha in honour of the maternal grandfather is performed with the
mother. In Katyayana S'raddha Kalpa 78 the deities at the Vrddhi
S'raddha are said to be the three paternal ancestors and the three
maternal ones, both referred to in plural number. Itis very likely,
then, that Katyayana, while referring to six pitrs, had these six
males in view. Hemadr:'s interpretation, therefore, is more accept-
able, but his argument for the inclusion of females has no grounds.
Very probably Katyayana believed that females shared offerings with

75. Caland, p. 235,

76. 1In S'raddhadipa Kalika (S.R.M. p. 1019) alll women born in the
family of the father or the mother are said to receive the Sraddha offering.

77, Asvalayana (P. Rat. p, 12); Vasisthaand Vrddha Vasistha (Apararka,
p. 516); M. P, XVII 65,66 ; K. P.p 615; P.P.V9, 194; Prajapati, 184;
Prachetas (P. Parj, p. 14) ; Pulastya and S'atatapa (C. V. C., pp. 106, 107);
Gargya and Vrddha Manu (N. S. p. 347). As for the mothers to be propitiated
first cf. Prajapati, 193; Likhita, 48; Laghu S'ahkha 32, Advaliyana
(P. Rat. p. 12).

78. Caland, p. 250.
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their husbands,”? and, therefore, he does not refer to them as distinct
deities. In Agni Purana (CXVII 42), too, invocations are addressed
to three paternal and three maternal ascendants only with designa-
tion Nandimukha attached to them, though elsewhere®® mothers are
said to be honoured separately from their husbands in the Vrddhi
S’raddha.

It is evident that there were two views prevalent. According to
one view, the deities at this S'rdddha were the three paternal and
three maternal ancestors. According to the other view, even the
three paternal females shared along with these six male ascendants.
When females are introduced as deities at this S'raddha they are
said to be propitiated before the male ancestors, S’raddha in honour
of the mothers being performed either on the previous day or in
the fore-part of the day. Again, their importance at this S'raddba is
suggested by saying that ‘if mothers are neglected, they get angry
and perpetrate violence’ Can it be an influence of Sakti worship
getting into prominence as an aspect of Hindu religion ?

In Manava S'raddha Kalpa incorporation of even the wives
of the maternal ancestors as the deities of the S’raddha is referred
to as an opinion of some®*, In the author’s view the mothers
worshipped are eight, and the same view can be ascribed to
Vrddha Vasistha®?, because, when proper brahmins are not
available, eight women whose husbands and children are living are
said by him to represent the mothers at this S’raddha. The three
paternal and thres maternal females along with the father’s and
mother’s sisters constitute the eight mothers. The sister of the
mother may have been incorporated on the analogy of the father’s

79. ‘Separate offerings need not be made to females except on the day of
death, because they are said to be satisfied from the pindas (given) to their
husbands® Katyayana (Apararka, p. 537). Elsewhere '(S. May. p. 5).
however, he is said to have opined ‘'In anvastaka Sraddha rites are
said to be performed with nine pindas, first to the fathers, then to the
mothers, and last to the maternal ancestors’.

80. cf. footnote 39

81. Caland, p. 234, 232. In Prajapati (183) the deities at the Vyddhs
S'raddha are said to be twelve, In P, Rat. (pp. 14, 15) though the deities are
said to be nine, invocations are made to twelve. Sm. A.p 56; D. N,
(S. May. p. 18). .

82, Vrddha Vasistha (Apararka, p. 517); cf. also Hemadri, and
Chaturvimdatimata (Sam. K. p. 24),
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sister, who, in view of the leading part she takes in many ceremonies
performed on various occasions which call for the Vrddhi S’raddha,
may have been thought and accepted as best for incorporation as a
deity in the ritual.

The worship of Mothers along with ganadhipa is said to have
been recommended as early as the time of Manu®®. In the Puranas
mothers are said to be worshipped first, as they otherwise perpetrate
violence®*, These mothers are evidently the divine Mothers who
may be, according to one version, Brahmi, M&ahesvari, Kaumar],
Vaisnavi, Varahi, Mahendri, Chamunda and Durgd Ksetragana-
dhipa, and, according to another version, Gaurl, Medha,
Savitri, Vijaya, Jaya, Devasena, Svadha and Svaha. According
to Katyayana, too, mothers are worshipped first, and then the
six pitrs. InMatsya Purana (P. Parj.p. 13) svadha in honour of
three groups of pitrs is said to be performed after worshipping the
Matyrgana. Evidently, then, worship of Mothers appears to have
formed a part of the ritual of the Vyddhi S'raddha from the early
centuries of the Christian era, and the paternal females may have
been introduced into the ritual either on the model of the Parvana
S’raddha or as an influence of the prepondering position of Mothers.
The remarkable fact is that the three paternal females, who are not
referred to in any of the Puranas in the Parvana S'raddha, find their
specific enumeration as deities in the Vyddhi S'raddha. The
number of females is raised to eight only in later works, the earliest
authority being Vrddha Vasistha. We also find in these works
attempts made to speak of mothers as divine Mothers and human
mothers®®, divine Mothers being the mothers spoken of in early
works and human mothers being the eight females referred to above.
It is obvious that the number of females was raised to eight only to
establish harmony with the eight divine Mothers.

Different opinions that prevail in regard to the performance of
the Vrddh{ S'raddha in certain contingencies may now be considered.
On occasions of the performance of wvarious samskaras upto

83. The verse attributed to Manu (in P, Parj. p. 13) is not traced in
the extant Smrti of Manu.

84. K.P.p.616; Vi. P, (P. Parj, p. 13). Ina text of Brahma Purina
(P. Parj. p. 13) the deities of the S'raddha are said to be the Nandimukha
pitrs and Mothers, maitrgana.

85. P. Rat, p.12; Sam. K, p, 24,



40- HINDU KINSHIP

marriage the father must perform the S'raddha in honour of his
Pitrs. If the father is not alive, S’raiddha may be performed by a
relative of the initiated, the brother of his father or of the mother
and others, Some, however, hold that pindas in such cases may
be offered to the Pitrs of the initiated ®°,

As for the procedure to be adopted when the first member, i.e.,
the father, the mother or the maternal grandfather, of the three
groups to be worshipped at this S’raddha is alive, we are told that
the group whose first member is alive is to be dropped. Pindas
in such cases are offered only to those groups—one, two or all
the three-whose first members are dead ®7. An exception 1s,
however, made by some in case the father is alive. According
to them, insuch a case pindas are offered to those whom the father
would offer 88, It is said in the Maitrayaniya Parisista that even
when the father is alive, the son can perform rites on such occasions
as the marriage, the birth of a child, Soma sacrifice, Pitresti, rites in
holy places, etc. The son is said here to be competent to perform
the rites on some occasions calling for the performance of Vrddhi
S'raddha, It is further said that when both the father and the
grandfather are alive, rites may be performed in honour of those
whom the grandfather would propitiate 8°, We have thus two
opinions on the subject : according to one opinion, only the three
ascendants are propitiated, and if the first ascendant, viz. the father,
is alive no rites are to be performed in honour of these Pitrs,
According to the other opinion, on some occasions rites can be
performed as a representative of the father and even of the grand-
father °°. A case given by Gopinatha Dixit (S. R. M. P. 41) does

86, P. Rat. p. 13.

87. P. Rat.p.15; Advaliyana issaid to hold thisview, S R. M. p. 41;
Dh, S. pp. 113, 119, 200 ; P. Parj. p. 17; Sam. K. p. 26,

88. P. Rat.p.15. The same view appears to be held by Katyayana
(Sam. K. p.26)—Vrddhau tirthe cha sanyaste tate cha patite satii yebhyah
eva pita dadhyat tebhyo dadhyat svayam sutah n.

89. Sam. K. p. 27; P, Parj. p. 27.

90, These two different views refer to different occasions (Sam. K.
p. 27). When he himself performs, the group with the first member alive is
dropped. But when the son who is initiated performs, he performs the rites
in honour of those whom the father would propitiate (P. Rat. p, 117). When
a person himself performs the rites, say on the occasion of his second marriage,
he propitiates those whom the father would do (S. R. M, p. 42).
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not conform to any of these two opinions. When the father is dead
and the grandfather is on journey, rites are said to be performed
in honour of the father, the great-grandfather and his father, Similar
procedure is said to be adopted in case of the maternal ancestors too.

To sum up, the deities at the Vyddhi S'raddha were originally
the Pitrs in general without specification, though it cannot
be definitely ascertained whether the Pitrs were the manes of
the community or of the family. In the Puranas and the Smrtis
the Pitrs are distinguished either as manes barring the first few
generations or as the first three ascendants, who are deities at the
Parvana S'raddha, with the expression ‘harbingers of joy’ prefixed to
them. As for the view of Brahma Purana, viz.,, the Nandimukha
pitrs are the fourth, fifth and sixth ascendants, it-can be said that it
is exceptional. In all the Puranas the Nandimukha pitrs are the
first three ascendants, and, secondly, the Puranas maintain that it is
the right of the first three ascendants only to receive the offerings
Along with this limitation of paternal ancestors worshipped at the
Vrddhi S'raddha we find incorporation of the three paternal females
and three maternal ancestors as deities at this S'raddha. The change
is evidently on the model of the Parvana S'raddha. In later works
even the maternal females and the sisters of the father and the
mother are incorporated as deities, probably to make the number of
these females correspond to that of the divine Mothers. There is
evidently a strong influence of the worship of Mothers in getting
the recognition of certain females as deities at the Vrddhi S'raddha.
In certain contingencies rites could be performed in honour of the
fourth and fifth ascendants, but no case has been given, except the
text of Brahma Purana, where the sixth ascendant is specifically
referred to as a deity at the Vrddhi S'raddha. This corroborates
the view advanced before that ritualistically the unity of six is more
important than the unity of seven.

The history of the ritual of the S’raddha has been reviewedin
sufficient details to lead us to the following conclusions. (1) In the
early concept of the tendence of the dead, the dead was invited to
come to the family on occasions like marriage to view with the
living the newly married bride, They were supplicated to look to the
prosperity and welfare of the living descendants left on the earth,
The living, on his part, administered to the needs of the dead, In
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failing in his duty towards them he sinned against them. The
continuity of the dead with the living is evident even in the later
development of the cult. Propitiation of the dead on all auspicious
occasions as well as on undertaking good works, sstapurta, and
respect paid to the family traditions®* are expressions of this conti-
nuity. The benefits derived by the living from his homage paid to
the dead were, in the later literature, not only material, as in the
Vedic times, but also spiritual. It was conceived as a necessary
means in the scheme of life in its upward progress®?2.

The idea that after death the dead, before its admission into the
category of Pitrs, is dependent upon the piety of its living descen-
dants for a period of one year finds its first clear reference in the
Grhya-sutras and is elaborated in the Mahabharata and later works.
Inthe Mahabharata (I 179,14) the Fathers whose very existence is
said to depend upon descendants resent too much of asceticism.
Jaratkaru one day saw some hunger-racked, emaciated beings, hanging
head down in a pit. On being questioned as to the reason of their
lying in this state, they told him that they met with that fate as their
son, Jaratkaru, bent upon asceticism, did not marry and procure them
a descendant. So, too, Agastya saw his Pitrs hanging upside
down in a pit because he failed to procure them descendants. In both
these legends®®, which are more or less similar, not only the recently
dead but the whole group of Pitrs sinks down into an unclean hell
from a pure and holy world when the family comes to extinction.
The continuity of family is, therefore, essential in order to keep the
manes of the family in their blessed state, and so the Pitrs are said
to be anxiously inquiring ‘will our son or grandson give us food®*?’
In Manu (IX 138) he is said to be the son who saves (his Pitrs)
from hell called put. In the early Vedic literature the dead person is

91, R.V.187,5; M. IV 178; Mbh, I 113, 9; Max Muller, What
India can Teach us, pp. 219, 220.

92. Cfi. also Ap. D.S, 1116, 1,2; B, D. S. 11 14, 1, In one of the
Upanisads the sacrifices to gods and Manes are said to form a part of a
general rule of conduct incumbent on all good Aryans to follow. (Hopkins
E. W., Ethscs of India, p. 72).

93, Mbh, 113 ; III 96. Madanapila, lacking children, could not stay
in the pitrloka but became a bird (I 229, 5).

94, Mbh, XIII 63, 20. cf. V.D. S. XI 39 seq. In Mbh. (XII 175, 6)
the son is for sanctifylng the Pitrs—Pitrnam pavanartbam putrah.
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always said to go to ‘the wide light' as against the long endless
darkness which is a place for sinners. The pious soul, ‘leaving
behind all that is blameable,’ ‘pure and sinless,’ passes upward to the
celestial abode, his home. Ondeatha person rejoing the heavenly
family of gods and Manesand dwells there in peace. ‘The lowest
darkness,’ ‘the black darkness,’ was not for the childless, but for those
who are evil, false and untrue®®. Both the legends in the Mahabharata
and the derivation of the word putra by Manu are clearly later
brahmanic inventions to strengthen the new idea which came to be
associated with the ritual at the end of the Vedic period. (2) Inits
origin the cult aimed at the propitiation of the manes of the
community, though by the time of the Atharva Veda the transition
from the manes of the community to those of the family had come
about. (3) The closest group bound by mutual ties of giving and
receiving the funeral oblations included a person and his three
immediate ancestors. In course of time the group was widened to
include a person and his five or six ascendants, but the group of six is
more prominent and ritualistically more important than the group of
seven. Though we have only these three groupings worked out on the
actual process of giving pindas, a further grouping is indicated by
some of the later writers, We saw that in Brahma Purana the
fourth, fifth and sixth ancestors are called the Nandimukha pitrs.
Hemadri and others observe that these are the deities in the
S'raddha that is performed on the full-moon day or in the Praustha-
pada and not in the S'raddha that is performed on such occasions
as the birth of a child, etc.”® Mitramisra also takes the same view,
but he differes from others in restriciting pindas to the fourth, fifth
and sixth ascendants and lepa to the three beyond and thus evolving
a group of ten, the largest extension of Sapinda relationship. We
saw that Stlapani evolved the same group by enjoining pindas for
the fourth, fifth and sixth ascendants and lepa for the three beyond
when the first three ancestors were alive. Though the procedures

95. Hopkins E. W., Ethies of India, pp. 28, 41, 57; Bloomfield M.,
Religion of the Veda, pp. 250, 251; Belvelkar S, K. and Ranade R. D.,
Hss. of Ind. Phil., p. 75; Macdonell A, A, Vedic Mythology, p. 170 ;
R, Vv, L. 115, 2; 154,5; X 14,8; 15,1;17,4; 154, 2-5; A, V., IV5,5;
VI 95, 1; 120, 3 ; VII 104, 3,

96, C.V.C.p.107;P, Rat. p. 12 ; S. May. p. 13.
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are unusual in the sense that they are not given by others, they
attempt to add ritualistic significance to the unity which was not
quite unknown, As early as the Paraskara Grhya-sitra (I1I 10, 16)
relatives within seven or ten generations were required to pour out
with joined hands one libation of water to the deceased person with
the words ‘N. N. this water to thee.” Relatives within ten genera
tions are explicitly said here to be sodakas, relatives bound by
Libations of water, though the term was equally applied to all the
relatives who could be traced to belong to the family and the gotra
of the deceased®”. Equally instructive is the fact that though it is
the right of the son, and of no one else, to perform the rites, we find
other relatives spoken of as capable of performing them in absence
of a son, According to Gautama rites should be performed by the
bandhavas, sapindas, sapindas of the mother and the pupil respecti-
vely in absence of a son. In the Puranas relatives called sodakas
are added to the list after the sapindas®®, In Visnu Purdna the
term putra denotes son, grandson and great-grandson. Children of
the brother are specifically said to precede the sapindas. That means
bandhavas in the text of Gautama must refer to such near sapindas
as the children of the brother, or, in general terms, descendants
within four generations. In a text of Brhaspati ( XXV 101) the
performers are the son, jhati, bandhu, friend, pupil, etc. If the terms
inati and bandhu stand for agnatic relatives, and they appear to do
s0°?, jidti must stand for relatives within four generations and bandhu
for further sapindas of the father. That is, persons related beyond
the seventh degree were held in the Puranas for the first time capable
of performing funeral rites, though of a limited nature. The sapindas

97. M.V 60;P.G.S. III 10, 17. According to Prachetas (Mit. p. 296)
all the relatives, bandhavas, of the dead should offer libations in order of
seniority,

98. G.D.S.XV 13; Brh, P. CCXX 76 ; Mk P, XXX 19, 20; Vi. P,
1II 13, 30-32,

99, * Brother, brother’s son, sapindas, and pupil are allowed by Laghu
Harita to perform Sapindikarana (under certain contingencies) and then
perform the Vrddhi Sraddha’. (S. May. p. 39). ‘Son, grandson, great-grand-
son, brother, brother’s descendants, and descendants of the sapindas are
called performers of S'raddba by Visau (S. May, 31). “The son should perform
the pinda and water ceremonies of the father. In his absence the wife, and in
her absence, the brother.’ 8'ankha and Katyayana (S. May. p, 31).
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and those who follow perform the rites called Ekoddista, performed
for the first twelve days and every month. The rites performed after
Sapindikarana, when the dead attains to the category of the Pitr,
are performed only by the son and relatives within four generations.
The only exceptional additional relatives in the Puranas, to claim
this privilege, are the daughter’s son and his son. One fails to
understand how the son of the daughter’s son can perform the
S'raddha of his father’s maternal ascendants®®®. The unity of ten,
which is in its early stage flexible and of lesser significance in as
much as it relates to the relatives bound by mere libations of water
and not pinda, receives an additional support in the Puranas, but is
made more permanent and significant only by the later writers
by including relatives within this unity in the list of sapindas
(4) Furthermore, we find relatives through the mother held competent
for the performance of funeral rites both in Gautama and the Puranas.
Wives of the three paternal ancestors came to be incorporated
into the ritual in the later part of the Vedic age, but their inclusion
was not approved of on all hands for the first few centuries of the
Christian era. Three maternal ancestors, on the analogy of the three
paternal ancestors, were introduced as the deities of the S'riddha
somewhere about ths 3rd century A. D. Their wives were, however,
introduced at a very late period. Though an attempt is made in
very late works to define groups of the maternal ancestors on the
lines of those of the paternal ones the history of the ritual reveals
prominently only one group,a person and his three maternal ancestors,
as the group bound by mutual duties and rights of giving and
receiving the funeral oblations.

100. Vi. P, III 13, 38; Bh.P. (S. C. S’r. p.9). It may, however, be
noted that in Markandeya Purana (S. May. p. 36) the daughter’s son is
omitted when it is said that ‘the son, the brother, his son, the wife, the
mother, the father and the pupil have to perform the funeral rites though
they may not receive (his) wealth,’



CHAPTER 1I
MARRIAGE AND MARITAL REGULATIONS

The study of culture complexes of any society must invariably
start with a study of marital union because it is the fundamental
institution of human society in as much as the circumstsnces and
condition of such unions necessarily react on all the other sides of
social organisation.

Under the influence of evolutionary doctrine Morgan, when he
outlined a complete scheme of the development of human marriage,
marked as the first stage a condition of perfect promisquity in which
sexual lust was unrestricted by any incest-rule. Following him,
attempts have been made to regard sexual communism as a condition
once prevalent in the Indo-Aryan community. Unfortunately these
writers seem to forget that one rigid course was not followed by
mankind in the historical development of marriage law. If we are
conscious of this achievement of modern researches in sociology we
shall see the errors of early sociologists in piling references after
references from every corner of the world and advancing strange
theories on this unscientific method of work. In order that we may
not similarly err references to loose sex-relations in  Sanskrit
literature should be studied in their proper perspective leaving
aside our fad for theories which have played so prominent a part
in converting partial truths into statements of fundumental value.

Incest with one’s sister is referred to in connection with the
Vedic gods. God Pusan loved his sister, and god Agni impregnated
the sisters.® The twin gods Asvins, the children of Savitr and Usas
(themselves brother and sister), married their sister Surya Savitri.?.
The episode of Yama and Yami in the Rgveda (X 10) is regarded
a stock example of brother—sister love affair. The fact that the
demon, in order to have easy access to a woman, is said to take the

1, R.V.VI55,4;X3,3;X21, 8; 'Pusan is a form of the Sun, so is
Agni ; and as they follow the dawn they are called her lovers (jara) and she
their stster.,” cf.also R. V.X 94, 4 where pressing stones are said to have
danced with the sisters embraced by them, making the earth reecho with
their ringing sound.

2. Iravati Karve, Kinship Usages and the Family Organisatson, A. B,
0. R. 1. Vol. XX p. 220,
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shape of a brother, husband or a lover® suggests that brother was
commonly regarded to approach his sister. The gosava ceremony
which is described in the ritualistic literature*, and which is said
to have been performed by king S'ibi, involves intercourse with the
mother, the sister and a sagotra girl. God Pusan is also said
to be the wooer of his mother. As regards father—daughter incest
we are told that father Dyauh committed incest on his daughter, the
dawn, and Prajapati’s incest with his daughter is the stock theme of
the whole Vedic literature®. Taittiri is said to have married his
daughter and begot a son, Vala nick-named. Skanda is addressed as
the ‘kanya bhartr', possibly the lord of his daughter.® In the
Puranic mythology Priyavrata and Uttanapada are sons of
Manu, who was begotten by Brahma on his own daughter S’atarupa ;
and Manu begat the human race on his daughter”.

These references to incest should be properly studied before one
can assert that ‘the practiceof incestuous unions persisted in India
down to historical times.' It is evident from the Vedic works that
the authors of the Vedic hymns do not treat these unions in light
vein. When Yami is maddened with passion and presses her brother
Yama to accept her for his mate, he is emphatic in his protest
against such unions. ‘“‘Shall we do now what we never did afore-
time ?” he questions. And in spite of all her persuasions his only
answer is ‘they have called it a sin that a brother should marry his
sister’®. Aversion to such unions is further reflected in moral
repercussions attached to the usage. ‘ He, who defiles a sister, must

3. R,V.X162,5;cf.A, V. VIILG, 7.

4, Ap.S'r.S. XXII 13, 2; Sat. S’r. S, XVII 5, 25, For a year thereafter
heshould act like cattle, viz., should drink water like them, cut grass (with
his teetb), and aproach his mother, sister and a sagotra female.

5. R.V.III31,1, 2 with notes of Ludwig and Oldenberg. In R.V.X 91,7
Agni is said tobe born of a union between father and daughter. cf. R.V,
I. 164, 33 with comment of Yaska (IV 21, 1); X 61, 5-7; 1 71, 5
with Oldenberg’'s note, Vedic Hymns, part II p.78; A, V. VIII6, 7; A. B,
11133;S.B.17,4,1-4; XIV 4,2,1.

6. Sarkar S. C., Some Aspects of Early Social History of India,

pp. 137, 138,

7. M. P.IV 24, 34

8. R.V.X 10, 4,12, In Kacha's refusalof Devayini (Mbh. I77, 14)
one finds the same sentiments.
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suffer down below’®, The episode of Prajapati, too, is regarded in
S'atapatha and Aitareya Brahmanas as in the highest degree
scandalous. The sages do not palliate its enormity by any nuptial
explanation, but condemn the act downright and make Prajapati
suffer for it, his body being pierced through with an arrow. This
attitude to incestuous unions in the two well-known episodes of the
Vedic literature challenges the probability of its occurrence in
historical times. Again, the language of the Vedic illustrations is
more often metaphorical than literal, and casual mythological allu-
sions cannot be seriously taken for any inference regarding the
probability of a practice being in vogue. As regards the Puranic
legends, they are not so plain and clear in their expressions of rela-
tionships as they ought to be in social sciences. In view of this
such an abnormal practice as the brother-sister incest need not be
attributed to the Hindus even in the remote past.

It has been suggested that Yama's attitude represents a tone of a
reformist when the practice of incest shocked the refined taste of the
community. But we are told that the ancient Teutons and the Romans
barred marriages between brothers and sisters'®, Next of kin
marriage under which father and daughter, mother and son, brother
and sister, were mated together is said to be very highly spoken of
by the Parsi scriptures. Some writers have opined that “the ancient
Parsis not only did allow marriage between very near relations, but
looked upon it as an act of the highest merit.”” But one should weigh
such opinions against the authority of scholars like Moulton who
opines that “whatever might be the view of the later Pahlavi writers
with regard to the word Khvetudas, we have no single instance in the
Avesta which can suggest theidea that amongst the Avesta nation
there ever wasa marriage contracted between brother and sister.”
It was possibly ‘a rule peculiar to an alien tribe strongly marked
with traces of barbarous origin’, and this tribe was, in all probability,
closely akin to the Magi. The modern Parsi writer, Darab Dastur
Peston Sanjana, supports Moulton by asserting that the next of kin
marriage has been misunderstood by foreign translators of the Parsi

9. A,V.XX 138,2,

10. Westermarck E., History of Human Marriage, Vol. 11 p, 101;
Green T. W, quoted in Hindu Exogamy p, 4; Sumner W,G. and Keller
A. G,, p. 1580.
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scriptures*?., In view of the fact that the Romans, the Teutons, the
Iranians and the Brahmins of India are offshoots of the same Aryan
race, the attitude of the Teutons and the Iranians towards the
practice of brother—sister marriage must serve as a corroborative
evidence to our observations regarding the Aryans in India.

It is a question whether there ever was a stage in the history of
human marriage when incest was tolerated. ‘‘Nothing in primitive
society is perhaps more discountenanced than sexual impurity in the
form of 1ncest.” Its prohibition forms the central and most definite
feature of the moral code. Wherever they are allowed they are
probably of late occurrence, due either to relaxation of morality or
to the working of special ideas such as that of virtue inherent in
royal blood*2.

We have in the Puranic mythology references to the marriages
of Anga with his pitrkanya Sunitha, of Nahusa with Viraja, of
Amavasu with Achchoda, of Sukra Usanas with Go, of Purukutsa
with Narmada, of Himalaya with Mena, of Dasaratha with Kausalya
and of Manu with Sraddhd. Dr. Sarkar believes that pitrkanya
means half-sister in these references®®. But the compound
equally means “daughter of the Pitrs, the deified fathers.” The
reference to marriage with half-sister in the Puranas, therefore, is
very vague.

We have similarly the Epico-Puranic traditions of the conne-
ction of Samba with his step-mother Satyabhama as well as that
of Pradyumna with his foster-mother Mayavati**. Vatsydayana, in
his Kamastutra (V 6, 12), records that the princes of Vidarbba, in
accordance with ancient custom, freely consorted with all their

11, Moulton J, H., pp. 205 f. n. 1, 207, 249, 322; Sanjana P., Zarathus-
tra in the Gathas, p. 208.

12. Sumner W,G, and Keller A. G., p. 1616. 'Primitive people sometimes
prescribe but with far greater unanimity proscribe the union of near kin.’ cf.
ibid., p. 1574 ; Briffault R., Mothers, Vol. I p.258; Hobbouse L. T., Evolution
of Moral Ideas, p. 143 ‘Prohibition of marriage within the first and second
degrees... is almost universal’. Rivers W, H. R., Enc. of Rel. & Ethics,
Vol. IIl p. #25 Huth A. H., Marriage of Near Kin, p. 65; Lowie R. A,,
Primitive Socsety, pp. 15, 16, 58; Tozzer A. M., pp. 155, 156.

13. SarkarS. C., section on brother-sister marriages in the Puranas,

14, Bbag. P. U, X 53,10, 11,

7-8
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father’s wives, excepting their own mother. It may be admitted
that we have some references to connection with the father's wife
other than one’s own mother anda very dubious evidence relating
to marriage with half-sister in the non-Vedic traditions. The sister-
marriage seems to be a prevalent usage in the non-brahmanic
community of the Eastern India, and appropriation of the father’s
wives other than one’s own mother is also alluded there'®, Marriage
with half-sister was permitted in Greece as a survival of mother
right*®, It is not within the scope of this book to inquire how
these marriages in the Buddhist literature can be explained. But
from the attitude of the Vedic sages to the incestuous unions and
from the very fact that such marriages were more prevalent
among the communities in India which were beyond the pale of
the brahmanic civilisation, it can be reasonably inferred
that incestuous unions were not usually practised by the Vedic
Aryans in the remotest past, much less in the historical times*”,

‘We may now examine some of the references to the groszest
sex-commerce in the Mababharata. It is a common proverb with
the epic-bards that ‘the woman never grows old below the girdle’.
King Yudhisthira approaches Bhisma with a request to explain to
him what marriage is. In a long story which Bhisma relates to

15. In a Jataka story (Vol. VI p. 133) Dirghabahu is said to have received
his father Anandama’s 16000 wives in marriage. The Kasi prince Udayabhadra
became heir-apparent by his marriage with bis half-sister (Vol. IV 67). A
prince named Sihabahu is said to have married his uterine sister Sihasival
(Karandikar S, V., 11; cf. also Jatakas, Vol V p. 226). The sons of Okkako
who lived in the Himalayas married their own sisters for fear of degradation
of their blood. Nonetheless this custom of the Sakyas was regarded with
reproach even by their contemporaries. They never escaped revilings hurled
at them by the Koliyas, whenever the two clans had an occasion of quarrel.
Kalipada Mitra, S:de-light on Amncient Indian Social Life, J. A.S.B,
1933 p 61. The marriage of Rama with Sita is also treated as a case of
brother-sister marriage in the Jatakas (Vol. IV p. 78),

16. Rivers W, H. R., p. 94. cf, Lippert J., p. 245; Sumner
W. G. and Keller A, G. p. 1575; Keith A, B, J. R. A, S. 1917 p. 174
‘Nor is it all necessary to see in matriarchy the explanation of brother
and sister marriage whether in Egypt or elsewhere.’

17. ‘The early legends of the gods wedding their daughters and sisters
seem to me, however, no proof of such custom in men.” Hopkins E, W,,
J. A. O. S, Vol. XIII p. 345. cf. also V. I. I pp. 397, 475,
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expound the subject we hear the protecting goddess of the forest
saying (X111 19,92-95) to the celebate sage Astavakra, “to woman
the pleasure of love is all. Among thousands of women, nay, among
hundreds of thousands, there is to be found only one that is faithful to
to her husband, if, indeed, one at all. They know not father, family,
mother, brother, husband or brother-in-law: given up to their
pleasure, they destroy families as great rivers destroy their banks.”
King Pandu, while explaining the ancient law to Kunti, says that in
ancient times women used to be perfectly free and independent and
sexual freedom was the recognised law. There was nothing wrong
if women, from the years of maidenhood on, tricked their husbands.
They belonged to their husbands during their seasons only; at other
times they claimed perfect liberty. The ancient law, he argues, is
still held in honour by great rsis and the woman of Northern
Kurus'®, It is only in modern times that Svetaketu has established
a new limiting rule, which, according toanother legend (I 104, 31-32),
was first enunciated by Dirghatamas, that heneceforth a woman
shall always have to adhere to one husband, whether he be alive or
dead, and that a woman who goes to another man shall go to hell.
Among the Madrakas the sire, the son, the mother, the mother-in-law
the maternal uncle, the daughter-in-law, the brother, the grand-
son and other kinsmen, companions, strangers arrived at their homes,
slaves, male and female, mingle together. Those women are not
attached (to particular individuals) in the matter of intercourse ard
do as they please without owning any restriction®®.  And so are the
women of Vahikas, as is evident from Karna's bitter taunt to
Salya (VIII 44,12,13)—“Women of Vahikas know no briddle in
their pairing and in all things they follow their lust.”

The evidence here may be classified into three categories. In
the first place there are statements which emphasise that women
have the greatest sexual appetite. In the second place we hear

18, Mbh. T 122, 4 seq. cf. also XIII 102, 26 for free indulgence of the
women of Northern Kurus, It is said that Agni blessed all women in
Mahismati to get their wishes satisfied without any interference. Meyer J. J.,
Sexual Life in Ancient Indsa, p. 118.

19. Mbh. VIII 40,25; cf. also 45, 39, In Mbh. I 219 the Vrsnis and
Andhakas are said to have held a festival in honour of the mount Raivata
where men and women gave themselves upto all kinds of frolic and mad
enjoyment, Meyer J. J., pp. 73, 324,
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of gross laxity in the legends of S’vetaketu and Dirghatamas. Both
these legends are incorporated into the epic to justify the practice
of the brahmins serving as a proxy to a Ksatriya woman. Not only
they are later additions to the epic, but they are purposely invented
to exaggerate laxity, verging to promiscuity, by the priestly class
as they were meant to justify a revolting practice. In the third
place we have among the Madrakas and the Vahikas unregulated sex
intercourse resembling the general saternalia of drunkenness and
debauchery prevailing in some of the festivals of the aboriginal
races. But they both, stigmatised as they are as impure and
contemptible,2® were decidedly beyond the pale of the Brahmanic
civilisation. The epic 'writers give a funny explanation for such
laxity among them. These tribes or peoples robbed and outraged
a good and chaste woman, and so she uttered a curse that for this
their women would be loose and they would not be free from this
dreadful evil.

Dr. Sarkar believes that the ritual of the Mahavrata described
in the Yajus Samhitd shows that ‘it was the brahmanical counter-
part of some popular spring festival, wherein there was much of
song and dance, swinging and free intermingling of men and women,
running into the extremes of promiscuity’®’. He is right in his
belief that it isa brahmanic ritual appended to the popular festival,
but he sees much in it other than what is implied by it. The ritual
involves the playing of lutes by women, use of obscene language,

20. Pargiter F. E., Markandeya Purana, p, 311. ‘ Valhikas are closely
connected with Madra. They were shutout by the Saraswati, Kurukshetra
and other natural features from the Central Country which remained true to
Brahmanism. The people of the Punjab were then collectively called
Arattas or Balhikas and they and all the tribes beyond were stigmatised
as impure and contemptible by the arrogant and intolerant brahmanas of
Madhyadesb."’

21. Sarkar S. C., p. 94; Keith A.B, Astareya Zrag;ya’ka, p. 28, and
Sainkhayana Aranyaka, p.79. Kane P.V., His, of Dharma Sastras, Vol 11
pp. 1244-45 ‘'Sexual intercourse between a man and a woman (that are
strangers to the sacrifice) takes place in a screened shed to the sonth of the
marjatiya shed. This probably is a symbol for indicating creation of the
world by Prajapati to whom the Mahavrata specially appertaias....It was some
folk festival in the hoary past and was welded on to the solemn Vedic
sacrifice as a relaxation after the weary days and months of sacrifice,’
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conversation between a student and a courtesan, and an intercourse
of creatures. But it is too much to see in this intercourse of creatures
—the term bhita being used in its generic sense—'the swinging
and free intermingling.” Moreover, in the ritual given in the Taitiriya
Samhita (VII 5,9) there is only one pair. Asa matter of fact the
rite represents a spell to promote human fertility, and the playing of
music and the use of obscene language serve the object of scaring
away the bostile demons.

The evidence about the sexual laxity points to a general loose-
ness of morals and not to hetarism. There might have been few
occasions when the operations of sexual instinct were not strictly
restricted but found outlets in various torms of sexual licence. But
are we justified to hold on this ground that promiscuity, which
means properly the absence of sexual regulations and the unchecked
operation of instincts, was a stage in the evolution of marriage in
India. One cannot deny the great immorality and at times hetaristic
abominations in Epic times, but they need not be conceived as
survivals of unregulated sex relations in the past. They were more
probably the expressions and reflections on the minimal regulation
or relative unregulations of the people and tribes, friendly or hostile,
living around them. It is equally probable that the priests in their
attempt to justify and palliate the enormity of looseness in sex
relations invented legends and episodes preaching sex—commerce to
lend antiquity and normality to it?2.

Despite the strength of the sexual instinct and its disturbing-
influence all human societies have tried to regulate the working of
sexual cravings by various devices, exogamy being one of them.
The exogamy of the Hindus h&s twoaspects. The first aspect prohi-
bits marriage between persons related to each other within certain
generations on the father’s and the mother’s side, while the other
aspect bars marriage between members of the same sept. The former
is known as sapinda exogamy, the latter, gotra or sept exogamy.

The marriage hymn in the Rgveda (X 85,26,32) implies
marriage outside the family. Marriage was generally contracted
between strangers living at a considerable distance. The idea

22. According to Prof. Keith (Enc, of Rel. and Ethics, Vol. IlI p. 454)
‘the references to thelax morality of previous times are made for the purpose

of proving that the recognition of illegitimate sons then accorded was
antiquated at the time of the texts.”
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of courting as well as of choosing a husband through the
performance of heroic feats is also known to the early Aryans in
India?®. In view of these practices one can hardly think of sept
exogamy in the early Vedic era. There are two other considerations
to support this hypothesis. It is said in a verse quoted by Apararka
(p. 63) that a twice born should avoid marrying a sagotra girl in
the Kali age. When the usages, that were once prevalent, become
obnoxious to the sense of the whole coinmunity they are relegated to
the by gone ages, and passages of the Vedas and Smrtis, laying down
these usages, are said to have reference to the past and not to the
present Kali age. The passage, hence, implies that marriage with
a sagotra girl was once permitted in India. Again, sept—exogamy
is unknown to practically all branches of the Aryan stock. Amongst
the Romans ‘originally no agnate could marry, who was within the
seventh degree of relationship...These strict rules were gradually
relaxed and from the time of Punic wars it seems to have been
possible for first cousins to marry.” In the ancient Greek society
“forbidden degrees were few, the practical working of the laws of
inheritance and adoption being to encourage marriage between
near relations, and even to enforce it. Marriage of cousins was
common. There were, it seems, no other prohibited degrees of
affinity except between individuals in the direct line of descent o1
ascent.”” The ancient Teutons do not seem to have observed any
more exogamous restrictions than barring the marriage between
ascendants and descendants, and between brothers and sisters:
The old Irish allowed marriage even bztween brothers and sisters.
Sept exogamy in any form was entirely unknown to the ancient
Tranians?*. It is, hence, reasonable 8 suppose that the Indo-Aryans
were probably non-exogamous for some time at least after their
settlement in the Punjab.

It was probably during the period of the Brahmanas that tha
rule of sept-exogamy came to be enunciated for the first time. The

23 R.V.I116,17; X 27,172.

24. Enc. of Rel. & Ethics, Vol. VIII pp. 445, 463 ; cf. Greene T. W,
in Hindu Exogamy,p 48. Hearn W, E., Aryan Household, pp. 28, 160.
Huth A.H,p. 56; In Livy’s oration of Sp, Ligustinus there is the statement,
“My father gave me to wife his brother's daughter” Vinogradoff P,,
Vol. Il p, 22; Westermarck E, Vol. Il p.101; SarkarS, C.,p. 76f.n, 1;
Keith A. B, Astareya Brahmana, p. 301 f. n, 10,
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rule is nowhere definitely mentioned in the Brahmana works, but
its practice is postulated in this period because the Grhya sutras
describe it in a detailed form.

Notbing is said about the gotra of either the bride or the bride-
groom in the discussion on marriage in the Grhya sutras of
As'valiyana, Apastamba, the Kathakas, or Paraskara?®. Max Muller
observed that As’valayana prescribed marriage with a girl who did
nol recite the same pravara, but the rule is not traced in the extant
text of Advalayana. Inthe As'valiyana S’rauta sitra the word
saminagotra has been rendered samanarseya by the commentator
Nicayana, and probably Max Muller may bave relied upon it?°,
It is in the Grhya sutras of Gobhila, Hiranyakes'i, and Jaimini
that we find insistence on marriage with a girl who does not belong
to the same gotra®’. Manu (III 5), too, defines the marriageable
bride to be ‘a damsel, who is neither a sapinda of the mother nor
belongs to the same gotra on the father’s side.’

The word gotra in the text of Manu is explained as an exoga-
mous group formed on the basis of similarity of pravaras, but the
available evidence shows that Manu hardly used the word in that
sense. The word gotra is used in the Rgveda in the sense of a
cow-stall, or a herd of cows, as well as in the sense of a cloud,
mountain range, or a fort>®, These various meanings attached to
the word gotra imply that the main idea associated with the word
was that of enclosure. The word is also at times used in the sense
of an assemblage. From these two ideas of enclosure and assemblage
the word came to refer to persons who lived together within the
same walls?®. Between the Rgveda period and the period of
Chhandogya Upanisad the word assumed the meaning of a family
or a family name, and it is used in the same sense by Kautilya

25. A.G.S.15; Ap. G.S.13,11seq.; K.G.S.X1IV3,4; P.G.S.
14,5.

26. Karandikar S. V., Hindu Exogamy, p. 33

27. G.G.S.1I14,3; H,G.S,119,2;J,G.S.120,

28. R.V.I 51,3;1117,1; 23, 3, 18; III 30, 21 ;39, 443, 7; IV 16, 8;
VI 17, 2; 65,5; 1X 86, 23; X 48,2; 103,6,7; 120,8; V.I Ip, 235;
A.V.V2,8;V,S XXVII39;T,.S, IV6, 4, 2.

29. Karandikar S. V., p. 34; Max Muller, Selected Essays, pp
326, 327.
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and in a passage of the Mahabharata®®., Itis very probable that
Baudhayana ( Pravara Mafijari, p. 7) also uses the word in the same
sense when he says that there are thousands and millions and multi-
millions of gotras. Karandikar has shown that the word is used
in the same sense even by Manu when he refers to the topic
of marriage®?. It may be, hence, reasonably concluded that
sept-exogamy in its infancy is confined to gotra meaning family
or a family name, and prohibits marriage beetween persons whose
surnames are identical®?. -

The Sutra-writers extend the scope of sept-exogamy con-
siderably. Apastamba (II 11, 15) reiterates the rule of Manu,
but Vasistha (VIII 1) does not allow marriage with a girl who
belongs to the same gotra and recites the same pravara. Baudhayana
(II 1, 37) does not seem to be explicit with respect to his views
about sept-exogamy, but Karandikar believes that he associated
gotra with pravara®®, that is, gotra stands for an exogamous
group formed on the basis of pravaras that each Brahmin recited.
Gautama (IV 2) is the only writer among the Sutrakaras to define
the rule of sept-exogamy exclusively in terms of pravaras. Thus the
rule of sept-exogamy was associated with pravara exogamy in the
early Dharma sftra period. Though Apastamba does not refer to
it, the very fact that it finds place even in some of the Grhya sutras
(V. G.S. X) is sufficient to show that such association had taken
place by the end of the Vedic period. When gotra was thus associa-
ted with pravara it lost its original meaning of surname, and it came
to denote an exogamous group formed on the basis of pravara that
each Brahmin recited.?* Thus the exogamous restrictions were

30. G.G.S.1110,21; A.G. S. IV 4, 10; A. V. V 21, 3; Kan
Br, XXV 15; Ch, U. IV 4; S, Sr, S, 1 4, 16; Kau, sitra IV 2,
Mababharata (Karandikar, p. 34) ; K. A, LVIII p. 5; V. I, I p. 235.

31. Karandikar S. V,, pp. 107, It may, however, be noted here that in 3
M. G.S. (I 7, 8) exogamy is defined exclusively in terms of pravara

32. 1Ibid., p. 104,

33. 1Ibid., p.102.

34, In the Rgveda period different schools of rituals were either
already formed or were in the process of formation. When Vedic rituals
were in full force, different gotras determined for themselves to which school
of riruals they should belong. ‘This grouping of gotras under certain heads
took place after the Yajurveda, probably in the days of the Brahmanas,
because with the introduction of satras or communal sacrifices in place of
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being widened from the later part of the Vedicage onwards and
were completely widended by the time of the Dharma sutras,

The rule of sept-exogamy does not appear to be universally
accepted, byt was in the process of formation in the Grhya sutra
period. Its observance in the Dharma sutra period is more of a
pious recommendation than an obligatory injunction, The natural
inference is that the Dharma sutra writers advocated its observance,
but they could not enforce it as a rule of law. It is presumptuous to
say, as Mahamahopadhyaya Kane has done,®°® in face of such evide-
nce that the rule of sept-exogamy was enforced in the Brahmana
period.

From the days of Baudhayana onwards gotra is associated with
pravaras, but the exogamy taught by the Dharma sutra writers and
the early Smrti writers®® is restricted to the father side only. Some
later legislators extend its scope to the mother’s side also, but they
meet with little success. Vyasa refers to this aspect of exogamy as
an opinion of some. Commentators—-Medhatithi, Apararka and
Vijiianesvara-refer to it, but they do not comment upon it. It is,
however, obvious that neither of them comments upon it adversely.

individual sacrifices it became both necessary and convenient for the priest~
craft to group all brabhmin families under certain heads, Itis very probable
that in the beginning there were only four groups referred to in the
Mahabharata (XII 296), and they later on developed into ten. The grouping
process was not very rigid in the beginning, but admitted of rearrangement
and regrouping till the time of the Siitras when it was stereotyped and the
ten groups were named after the most hallowed names. Tkus pravara
grouping has nothing to do with the ancestry of a person, but it points to a
school of ritual or learning to which a person belonged, Thusin reciting the
pravaras the sacrificer does not really mean to recite the names of his
ancestors, but he recites the name of the school of ritual to which he and his
ancestors adhere for the performance of religious rites, Karandikar S. V., Chs,
III &IV. Iagree with Karandikar rather than with Kane (His, of Dh. pp. 482,
497) in the interpretation of pravara relationship. Gotra exogamy when
linked with pravara, therefore, implies spiritual kinship and not blood kinship.
Samangotra implies the sameness of even one pravara rsi, In some groups
such as Kevala Bhrgu group or Kevala Angiras group sameness of at least
three out of five, or two out of three, pravara rsis is necessary to constitute
samanagotratva.
35, Kane P. V., History of Dharma S’asiras, p. 481
36. Yaj.I53; N.D.S.XIII7¢ Vi. D, S. XX1V 9,
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This attitude suggests that even when they did not want to extend the
scope of exogamy, they respected any opinion in that direction. In
other words, the extension of the rule was admitted so far the theory
goes, but in actual practice the rule enunciated by Baydhayana was
held up as the ideal. Devana and Madhava oppose this extension as
illogical. They argue that a Hindu girl is transferred to the gotra of
her husband at the time of her marriage. Shs has thus no gotra apart
from her husband. In the case of a child that is born of this marriage
the gotra on the father’s and on the mother’s side is consequently the
same. There is, therefore, no sense in saying that he should avoid
the gotra of his father as well as of the mother. It is cnly when
the wife is not affiliated to the gotra of her husband, as in case of the
putrika or in such unapproved forms of marriage as Asura, etc.,
that the mother’s gotra is avoided in marriage by her children.
Thus the extension of the rule is limited to particular cases only.
Vis'ves'vara (M. Parj. pp. 134-145) leaves its operation to the autho-
rity of the local custom, but Kamalakara insists on the observance of
the rule.®” On the whole, then, the new extension was being
systematically preached by a section of the legislators, but it was not
enthusiastically supported and taught by the commentators, protably
because it was not accepted by an appreciable section of the
community.

The next question is to determine the force and rigidity with
which the rule of sept-exogamy was enforced on the populace. Manu
never considered the violation of the rule a serious sin—it was hardly
asinatall Medhatithi,a celebrated commentator on Manu (11T 11),
observes that Manu considered the observance of this rule a subsi-
diary detail of a valid marriage. Its breach was never penalised by
any expiation. Similarly neither Apastamba nor Vasistha prescribes

37. A verse attributed to Vasistha by Medhatithi (M. I1I 1I) and by the
commentator on G, G, S. (p. 610) prohibiting marriage with a girl belonging
to the gotra of the mother is not traced in the extant text of Vasistha Dharma
sutra  Veda Vyasa II 2, 3 ; Sumantu (G. G.S. p. 606); Apararka’s text
(p. 83) of Sumantu omits matrsagotram, but he cites another Smrti text
prohibiting marriage in the gotra of the motber. Vijiiinesvara also quotes
to the same effect a text which is attributed to S'atatapa by Karandikar
{p. 137); S, C. Sams, p 180; N,S. p.331; Kas'inatha (Dh. S. pp. 143,
144) emphatically restricts the operation of the rule to the Madhyandina
Brahmins,
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a penance or a penalty for its breach. Medhatithi observes that
Vasistha prescribes an expiatory rite, but one fails to find
it in the extant Dharma sutra work of Vasistha. Itis only in
Gautama and Bdudhayana that we find its violation penalised.
Baudhayana is not very rigid so long as the marriage does not result
in an issue; he merely forbids sexual intercourse with such a
bride. It is only when the marriage fructifies that the person
is asked to observe the Krchchhra penance. On the whole,
he does not look upon the person as a sinner nor upon the act
as a crime of the highest magnitude.*® Gautama (XXIII 12, 13),
however, does not tolerate the breach liberally : he condemns it asa
sin tantamount to the violation of Guru's bed. The fact that he is
far ahead of his time in prescribing such a severe penalty is borne
out by his own statement that other writers recommend a mild puni-
shment for its breach. In may be recalled here that he is an extre-
mist even in his definition of sept-exogamy.

Coming to the early legislators they prescribe penances of a very
serious nature for the breach of the rule. According to Yajnavalkya
(I1I 231) the violation is tantamount to intercourse with the Guru's
wife. Narada (XII 74, 75) could see no fitting punishment save the
excision of the genital organ fer such a breach. Parasara(X 13, 14)
prescribes rather a light penance-the performance of three Prajapat-
ya penances and the gift of two cows to a Brahmin. But the serious-
ness of the sin may be gauged when we take into consideration the
fact that he placed this violation on the same footing with the
carnal knowledge of the father’s wife, son’s wife or the mother’s
brother’s wife.

Among the commentators Medhatithi, while commenting on a
verse of Manu (III 5), quotes Vasistha to the effect that “if a twice-
born person marries a girl of the same gotra or reciting the same
pravara, he shall renounce her and perform the lunar penance”.®®
He does not expressly say in what light does he regard the violation

38. B.D.S.II{, 37, 38. In hls Pravara Man]an (p. 136) he prescribes
the lunar penance for cohabitation with such a girl. Karandikar S. V.,
p 101.

39. Though the verse is not traced we can say from the text of Sumantu
( Apararka, p. 80) and from Baudhdyana’s Pravara Manjari (p. 136) that
lunar penance was prescribed for marriage with a sagotra gil long before
Medhatithi flourished.
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of the rule, but it may be reasonably inferred from his so called quota-
tion from Vasistha that he favoured this view. Apararka (p. 80) hand-
les the law with severity; lunar penance is not sufficient to check
the evil. He, therefore, restricts it to those cases where the violation
is unintentional; but if the breach is intentional the husband be-
comes an outcast and so does his son. Vijhanes'vara places a
woman married to a sagotra person in the category of a chandali
and then proceeds: “If one unintentionally cohabits with a chandali,
he becomes an outcast, and he has to observe a penance of twelve
years. If he intentionally lives in the company of a chandali for a
long time, he actually turns himself into a chandala, If he cohabits
with her even for a single night, he must observe three years’ pena-
nce.”*® Similarly it is said that a person who unites with a sagotra
girl violates the Guru's bed.**

In the early law of exogamy the woman was renounced only for
sexual purpose, i. e, the man was not to continue his line through
her. And even the legislators shared the same view. But Vijfane-
s’vara advocates social boycott of the person, the bride and the issue,
all three of them, and each had to perform a severe penance for
being admitted back into the fold of the community. Very drastic
views were thus held by the writers of the 12th century, Apararka
and Vijhanes’vara, and they were upheld by the writers who followed
till the end of the 17th century. Devana and Hemadri enjoin
that in case of unintentional marriage with a sagotra girl the wife
should be treated like a mother so far as the sexual life is concerned,
and the person should expiate his sin by the performance of a lunar
penance. Bat if he wilfully lives with her for the satisfaction of his
lustful desires he is degraded from his status of a Brahmin, nay he
is looked upon as a wooer of his mother. The issue born of such a
union is undoubtedly a chandala. Madhava also considers such an
issue a chandala. But this need not lead us to believe that the violation
of the rule was a crime in the highest degree. Both Hemadri and
Madhava condemn the marriage and its product in unequivocal
terms: but they had a soft corner, too, for the sinner. Along with
this highhanded ruling, they often talk of a mild penance and thus

40. Karandikar S. V., p. 138. In the Nirnaya Sagara text of Mitaksara
this is not found,

41, Mit, p. 379
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keep the way open for the sinner to get back his place in the fold.*?
Their attitude may be explained on the ground that they were more
practical than idealistic. Their successors, especially Kamalakara,
upheld the views of Apararka and Vijhanes’vara.

This short history of sept-exogamy shows that the rule of sept
exogamy first came into appearance somewhere about the 5th century
B.C. The writers of this period defined it as an exogamous rule
based upon the restriction of pravara, and enjoined its observance as
a pious recommendation. And so it continued to be till the third
century of the Christian era. Thenceforward the loose exogamous
restrictions hardened into inflexible rules, and the breach of these
rules came to be regarded an unthinkable sin. A few writers have
been partly lenient in so far as they kept the way open for the sinner
to enter the fold of his community again. But the general attitude
of all the writers down from the later part of the Vedic age seems to
bz against the approval of a sagotra marriage. Such marriages are
regarded null and void, and the poor girl leads a peculiar life neither
of a widow nor of a married woman. No writer has expressly reco-
mmended her as eligible for second marriage.*® It can be reason.
ably inferred that sagotra marriages were almost obsolete at least
from the 9th century onwards, if not earlier : and even to-day the
grip of sept-exogamy is not loosened, especially in Malarastra, in
spite of the facilities of the Special Matriage Ammendment Act of
1923. The orthodox view is that the exogamous rules are prescribed
on unseen grounds, and the cannon of the Purva Mimamsa is that if
there is an unseen reason for a rule, the breach of this rule renders
the principal act itself invalid and consequently nugatory.

The other aspect of exogamy among the Hindus is the sapinda
exogamy.** A sapinda means one who has the same particles of the

42. Karandikar S, V., pp. 142 seq.

43, Itisonlyin the latter partof the 17th century that a writer, Mitra-
misra, has given in positive terms the option of marrying again, Anantabhatta
is lenient in his attitude towards the breach of the rule and allows the woman
to marry again after being purified by the performance of a particular
ritual (V, Parj. pp. 707 seq.).

44, Dr, Valavalkar observes that the three terms gotra, pravara, and
sapinda used in the law of exogamy have undergone so many changes,
additions, and modifications in their meaning and implications through
the ages since their origin, that it becomes well nigh impossible to find
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body. Sapinda relationship (between two persons) arises frcm
(their) being connected by having particles of the same body, either
directly or mediately.*® Thus the word sapinda has a very wide
connotation, and the following pages try to analyse how the
Brahmin writers limited the scope of sapinda relationship in their
exogamous rules.

The Indo-Aryans in the early Vedic times, though not governed
by any law of sept-exogamy, were establishing sapinda exogamy,
which they, perhaps, did not practise in their Indo-Iranian home.
A passage in the Rgveda reads: ‘Come, O Indra, by five paths to
this sacrifice and receive your share. They have offered you fat
mixed with ghee, that is your share, as the mother’s brother’s daughter
or the father’s sister’s daughter is one’s share in marriage”*® A
passage in the famous Yama Yamidialogue is interpreted by Indian
writers like Devanabhatta as follows: “Even in our womb god

out their original implications (Hindu Social Institutions, pp. 154 155).
It is true that the word gotra has changed in its meaning
and implications, and Mr. Karandikar has very ably shown how it
came about. But one fails to understand what changes, alterations, and
modifications in meaning and implications the word sapinda has
undergone in the law of exogamy. He hasfailed to distinguish clearly gotra
exogamy from sapinda exogamy. 'So far as the paternal side is concerned
the problem Is dealt with in_terms of gotra; and with reference to the
maternal side it is ordained that a person shall not marry a woman who is a
sapinda on his mother’ssi ‘e upto the sixth degree in ascending line’ (ibid ,
p 155). Gotra exogamy is not strictly restricted to paternal side only. It was
extended on the mother’s side too, but this extension did not find favour
with eminent writers, Similarly, sapinda exogamy is not restricted to
maternal side only, On the other hand rules are so loose on the mother’s
side, while they are a bit rigid on the father’s side. His interpretation of
sapinda relationship— ‘Sapinda relationship ceases to exist with the seventh
degree in ascending or descending line between individuals with refererce
to their maternal relatives’-on the authority of Manu and Vasistha (ibid., f, n.
2 p. 155) is simply misunderstood  The law in Manu and Vasistha is
altogether different.

45 Mit. pp. 13, 14,

46. Aufrecht s Rgveda Vol, II p, 672; Apararka in his comments on
Yaj.I 53 interprets this as follows : ‘O Indra, cometo our sacrifice together
with other drinkers of soma: and partake of your portion of soma that
has been left for you by them, just like the daughter of the father's sister who
is most unsuitable for being one's wife’,
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Twvastr, the vivifier, shaping all forms creator shall make consorts.”4”
There is also an interesting passage in S*atapatha Brahmana:
‘Thus the separation (of the eater and the eaten) is effected in one
and the same act ; and hence from one ard the same man spring both
the enjoyer (the husband) and the enjoyed (the wife) : for now kins-
folk live sporting and rejoicing together, saying in the fourth (or)
third man (i.e., generation) we unite. And this is so in accordance
with that (separation of the spoons).*® Professors Macdonell and
Keith (V. I. 1 p.236), in their interpretation of the last passage,
allow marriage with the daughter of the paternal uncle. It is true, no
doubt, that the passage is couched in general terms and as such
dces not express its meaning explicitly. But if we remember that
marriage outside the family is spoken of in the Rgveda and that
the rule of sept-exogamy was in the process of formation, we
shall not be far wrong in assuming that at least some generations
on the father’s side were avoided. Again, the term bhratrvya is
a synonym for arival or an enemy in the Vedic lterature. If he
is a possible mate of one’s daughter, he would not have been
designated by such a term. It seems very unlikely that marriage
with the paternal uncle’s daughter ever took place among the Vedic
Aryans. Hence, the passages in question postulate marriage with
the cognates in the third generation.

We have corroborative evidence of this in the Epic and Puranic
traditions. Arjuna married Subhadra, his mother’s brother’s daughter,
and so did his son Abhimanyu and his brother Sahadeva. Similarly
Krsna married Rukmini, his mother’s brother's daughter, and so did
his son Pradyumna and his grandson Aniruddha.*®

47, R.V.X10,5; S.C. Sams, p. 196, Sayana and Western scholars
translate the passage: '‘ Tvastr made us consorts in the womb, ”’

48. S.B. 18.3,6; cf. also Kau.Br. III 9: ** upto four (degree) are
pairing, union, propagation ; (they serve) for generation.’ The passage is
ambigaous and does not make its sense clear, but ' the reference may be to
the limits of human marriage ’.

49, Bhag. P. Uttara 61; According to Tantravartika (p. 129) Subhadra,
though spoken of in the Mahabharata as the sister of Vasudeva, need not have
been the real sister of Vasudeva, She was probably the daugther of the sisteg
of Vasudeva's mother or she was the daughter’s daughter of the sister of the
father of Krsna’s mother ( step-mother ), Rohini.
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Marriage with the mother’s brother’s daughter appears to be
usual among the Indian Aryans in the later part of the Vedic age.
A verse form the Brahma Purana, quoted above, refers to marriage
between the sapindas as a practice once current among the Aryans
in India, and probably it points to this practice of marriage with the
mother's brother’'s daughter prevalent in the later Vedic age.
Cross—-cousin marriage implies marriage either with one’s mother’s
brother’s daughter or one’s father’s sister’s daughter. In the Vedic
literature cousin marriage seems to be confined to only one variety
of it. The Buddhist literature, too, preserves many traditions
of this one aspect of cross-cousin marriage, thougha case of
marriage with one’s father’s sister’s daughter is also referred to®°.

It is said in the Puranic traditions that Diti and Danu, the two
sisters, married Kas'yapa. The children of these two sisters married
among themselves. Manu (XI 172) condemns in very strong
terms marriage with the mother’s sister’s daughter. The persons
marrying her becomes an outcast. Coming to the later literature
S'atatapa observes that in some places marriage with the mother’s
sister’s daughter is in vogue. Paithinasi forbids marriage with thc
mother’s sister's daughter, and Vyasa and Sumantu prescribe the
lunar penance for contracting such a marriage. Devala is downright
against such a marriage. He observes that the mother’s sister is
nothing short of the mother, implying thereby that union with her
daughter is brother-sister incest.** While some writers have been
very strict against the observance of this practice, others bave pre-
scribed a mild penance for its observance. But all have showed their
unwillingness for its observance. This may lead to the inference that
marriage with the mother’s sister’s daughter may have been once
prevalent among the Vedic Aryans. It is equally possible that the
legislators by discussing this variety of marriage with the cognates in
the third generation and by emphatically protesting against its obser-
vance indicated their compliance with only the other two possibilities.

50, Law B. C, Marriage in Buddhist Literature, Ind. His. quarterly
Vol. 11 pp. 564 ; Jatakas, Nos.126 193, 262, 282 ; Mahavamsa, p. 58. Ananda
was enamourd of the beauty of his father's sister’s daughter and wanted to
marry her. Hocart A, M., Ind, Ant. 1923 October.

* 51, S’atatapa (N.S. p.205); Paithioasi (Sam. K. p. 176) ; Sumantu
(V- Mit. Sams. p 715); Devala (C. V. C. Prayas'chitta Kanda, p. 365) cf.
Brbat Paras’ara VIII 249,
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Among the Dravidians who were matrilineal marriage with the
mother’s brother’s daughter was not only a favourite form of marriage
but a man had a right over his mother’s brother’s daughter. As
Dr. Rivers observed cross-cousin marriage must at one time have been
universal in South India. This form of marriage has been explained
by Richards as an adjustment of the principles of matrilineal
inheritance under patrilineal forms. Though this may partly account
for such marriages, their real origin probably lies, as Dr. Rivers tried
to show, in the dual organisation of society, which Dr, Ghurye
has shown to have one existed among the Dravidians *2.

The Vedic Aryans must have received hearty co-operation from
their Dravidian neighbours in encouraging marriage with the mother’s
brother’s daughter. But it need not be supported that they copied
this form of marriage from their Dravidian neighbours. If it had
been so, we have to explain why they did not practise marriage with
the father’s sister’s daughter, the other aspect of cross—cousin
marriage, and why they did not condemn downright marriage with
the mother’s sister’s daughter which would never be allowed in a
matrilineal society. It must, therefore, be looked upon as a natural
result of the Aryans’ own emphasis on unilateral agnatic counting.
This is corroborated by the fact that bilateral counting of kinship
came to be clearly accepted in the later part of the Vedic age, and
the scope of sapinda exogamy, too, was widened pari passu.

We find marriage in the third generation condemned for the
first time in very strong terms in Manu. “He who has approached
the daughter of his father’s sister, or of his mother’s sister, or of his
mother’s brother, shall perform a lunar penance. A wise man
should not take as his wife any of these three: they must not be
wedded because they are relatives. He who approaches them sinks

52, Richards E. J., Marriage of Cousins in S. India, Man XIV. Under
mother-right a man cannot transmit his property to his own children. If he
wants that his children should enjoy his property he should marry hischildren
to the children of his sister, who inherit his property, This would result in
marriage with the mother's brother’'s daughter or the father’s sister’s
daughter, i.e , cross-cousin marriage. It would preserve inviolate the principles
of matrilineal inheritance under patrilineal forms. Rivers W. H. R,, Marriage
of Cousins in India, J. R. A, S. 1907 ; Ghurye G, S., Dual Organisation
among the Dravidians, J. R A, 1. 1923,

9-10
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low "*%, In this passage Manu expresses two views ; the first view
prescribes a lunar penance for marriage with a cognate in the
third generation, while the second view condemns such unions.
Gautama (XXI 1, 7) includes in his list of sinners the murderer of a
Brahmin, one who drinks spirituous liquor, violator of the Guru’s bed
and one who had connection with the female relatives of his father
and of his mother, and then declares that the first three sins cannot be
expiated by any penance according to Manu., On this view marriage
in the third generation was not looked upon as an inexpiable sin by
Manu. So it seems that of the two views Manu held the first view.
‘We thus find a distinct and important advance made for the first
time by Manu in the rule of sapinda exogamy. A traditional verse
attributed to Manu sanctions marriage in the third or fourth genera-
tion on both sides. But we saw that Manu definitely condemned
marriage in the third generation. Upholding such marriages in the
name of Manu and other revered writers points to its survival in the
Indo-Aryan community long after its condemnation by Manu and
other writers.

Marriage in the third generation is condemned by Manu, but
nothing is said about the exact nuinber of generations to be avoided in
marriage. He defines a marriageable bride as one who is neither a
sagotra of his father nor a sapinda of his mother®*. The exact
nature of sapinda exogamy should, therefore, be fixed from the Sutra
literature. We know from Vasistha (IV 18) that ‘it is declared in the
Veda that for married females the Sapinda relationship extends to
the third person.” Thus the mother, on her marriage, retains her
Sapinda relationship with her father and grandfather and their
collaterals within three degrees. If a girl is to be an asapinda on the
mother’s side, she should be beyond this circle of kin. In other
words, a man can marry a girl who is related to him in the fifth
generation, counting the bridegroom as the first. Vasistha (VIII 2)
has explicitly referred to this limit in defining sapinda exogamy.
But one cannot definitely assert from this that Manu had widened the
scope of sapinda exogamy to the same extent, because Baudhayana
and Apastamba do not appear to go beyond the fourth generation,

53, M. XI 171, 172, In the Mahabhirata (V. Mit, Sams p. 715)
marriage with the mother’s brother’s daughter is a curse pronounced by
Yayati on his disobedient sons.

54, M.IIIS.cf alsoG.G.S.III4,4;].G.S,120;V, Sm, S, III 2.
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Baudhiiyana nowhere refers to sapinda exogamy. He declares
(I 2, 1—5) marriages in the third generation as a practice peculiar
to the Southerners, and adds that such peculiar practices should
be confined to those regions where they are actually current. His
attitude is to uphold the currency of such marriages in South India
only as a local custom. This implies that marriages in the third
generation were not permissible in Northern India in the days of
Baudhayana.

Apastamba lays down that one should not give his daughter to
a man belonging to the same gotra or to a man related through yoni.
According to Dr. Biihler, “he shall not give his daughter to a man
belonging to the same family (Gotra) nor to one related (within six
degrees) on the mother's or (father's) side.””®*® But his interpreta-
tion seems to be wrong, because no writer, ancient or modern, insists
on the avoidance of six generations on the mother’s side, and hence it
is very unlikely that Apastamba ever meant to define such a wide
prohibition, The word yoni is used in the sense of a womb in the
Vedic literature. This being its primary meaning the compound word
yonisambandhah must refer to persons related through womb. The
compound word sayoni or svayoni is used by the Sutra and Smrti
writers in the sense of an uterine sister®®. Manu has used the
word svayoni in two more passages. In the Dharmasutras a student
is enjoined to behave with his teacher's wife or son, and those who
impart instructions to him at his teacher’s command or the fellow
students, and who excel him in learning, as towards the teacher
himself®7. Manu®® adds to this list relatives designated by the
term svayoni. Commentators on Manu—Medhatithi, Kulluka and
Raghava—interpret it as agnatic relatives such as the father’s brother
and others. According to Nardyana, the term refers to both the
paternal and maternal relatives. In another passage from Manu
(1I 129) the word yoni is used to imply relatives through either of
the parents, the word yoni being rendered to mean source.

55. Ap.D.S.II 11, 15,16 (S. B. E. Series, Vol. II, p. 126)

56. M. XI 58, 170; Nandana has rendered svayoni by daughter and not
sister. Yaj. III 231; G. D. S. XXIII 12. In Gautama (XXl 1) and
Apastamba the word yonisambandha is used for sister in the parallel passages.

57. Ap.D.S.17,27;G.D.S.1137;V,D.S.XIII 54,

58. M. II 206, cf. II 134 where the commentators express the same
view,
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A person who mixes with outcasts, or who performs acts which
are prohibited for an Aryan, becomes himself an outcast. His sapindas
and bandhavas must offer on an inauspicious day water libations to
him in presence of his spiritual gurus and relatives known as
yonisambandhas®®. The term yonisambandha is explained by
Haradatta and Apararka to mean the mother’s brother and others,
Vijnanes'vara, too, affirms that both the paternal and maternal kin
take part in the ceremony. The corresponding term for yonisam-
bandha is jiati in Manu and Vasistha and bandhava in Sankha and
Likhita. The word jhati is used for agnatic relations, and the word
bandhava is at times used in the same sense.®® In view of this

one cannot definitely say who were the relatives connoted by the
term yonisambandha in the text of Gautama.

In connection with as’aucha Gautama (XIV 18) prescribes
impurity for a period of one night with the preceding and following
days 1n case of a relative who is not a sapinda, a person related
through yoni or a fellow student. Asapinda clearly refers, as
Haradatta observes, to those agnatic relatives who are beyond the
degree of Sapinda relationship. When all agnatic relatives are thus
referred to, the term yonisambandha must obviously allude to the
relatives through the mother. This interpretation of the Gautama’s
text agrees with the rule in Manu (V 21), Dr. Buhler also holds that
this is the proper interpretation of the term, though he translates it
by the phrase ‘relative by marriage’. Similarly in the rule of Niyoga
Gautama (XI 6) mentions a person related through yoni as
competent to beget a child in the absence of a sapinda, a sagotra
or a samanapravara relative. Dr. Biihler, following Haradatta,
explains it as a member of the Brahmin caste, but it clearly refers
to a relative through the mother or a cognate.

In the ritual of the S'raddha the selection of proper brahmins
is insisted. The brahmin should be one who is not connected with
him by the gotra relationship, mantra relationship or yoni relation-
ship.”"®* The specific mention of gotra and mantra relationship

59, M.XI182;G.D.S.XI2,6; V.D.S.XV12,13.

60. Apararka, p. 1205 ; Mit, p. 467 ; M, II 132,184 ;V 58,70, 72, 74;
G. D. S.1I143; Yaj.182;N.D,S, XIII 28.

61. Ap.G.S.I1I8,21; Ap.D.S.II17,4; B. D, S.II 14, 6. Brhnd.
P. (S, May. p. 63). In Brahmavaivarta P. (ibid.) among persons not to be
fed at the S’raddha are given the father-in-law, the wife’s brother, the
mother’s brother and others-matuladayah.
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1s to avoid all agnatic relations. The relatives through yoni are,
therefore, the non-agnatic relatives, though Bilhler translates it by
‘relatives through marriage’. We find in Manu (111 148) that in
the absence of proper brahmins the cognates are invited to dine at the
S’raddha. Apastamba’s rule very probably alludes to the cognates
under the designation of yonisambandha. This is borne out by another
passage from Apastamba. He lays down that “water libations
should be offered in case of a paternal relative within seven genera-
tions or as far as relationship is traceable and of those related through
yoni on the mother’s side.”®? We know from Paraskara Grhya:
sutra (III 10, 16, 17, 46) that water libations were performed for the
farthest agnate and for the father—in-law, the mother’s brother and
the sister’s son. The rule of Apastamba, therefore, refers to such
cognates as the mother's brother or the sister’s son.

In various passages wherein the word is used the general
sense appears to be a relative through the mother, though the sense
of a cognate or a relative in general is also associated with it.
Apastamba’s restrictive rule prohibiting marriage with the yonisam-
bandhas on the mother's side preaches the avoidance of certain
generations on the mother’s side, but the number of generations
actually avoided is neither specifically given nor can it be suggested
by his terminology. Very probably Apastamba, like Manu and
Baudhayana, was against marriage in the third generation on the
mother’s side, though, unlike them, he preached avoidance of six
generations on the father’s side.

Gautama defines his rule of sapinda exogamy thus: ‘ marriage
may be contracted between persons who are not related within
seven degrees on the father’s side or on the side of the begetter,
nor within five degrees on the mother’s side’®®. Gautama is an
extremist, and he is not prepared to make concessions on the ground

62. Ap.D.S.I1I15,2,4. I have entirely disagreed with Dr. Biihler in
translating this passage. Haradatta, Madhava, Gopinatha, Sudardanachirya
and Mitra-misra interpret the word as the mother’s brother and others, while
Aniruddha, Vijianes'vara, Maskari read in the word the meaning of a
cognate. Ap. G.S.VIII21,2; G. D. S. XIV 18 ; Parddara, Vol. I part II
p.340; S.R. M, p 990; V. Mit. Sams. p. 529 ; Haralata pp. 3, 75 ; Mit. p. 317,

63. G. D, S.1V 2, 3. Dr, Biihler’s translation is incorrect unless he had
a different text of Gautama wtth bim, cf. V. G. S. X
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of local custom. The practices either of the South or of the North
when opposed to the tradition of the sistas should not be resorted
to*%. But though he preached the widest extension of sapinda
exogamy, one really fails to take it as a usage of the day in view of
the fact that Manu, Baudhiyana and Apastamba did not go much
farther in this respect. Again, when no Sutra-writer prescribes
any penance for the breach of the rule of sapinda exogamy,
Gautama (XXI 1) declares that one marrying a sapinda relation
of the father and the mother becomes an outcast. Thus Gautama
seems to be far ahead of his times, and, if we remember that in
defining even the sept-exogamy he was far ahead of his contem-
poraries, we can rightly conclude that he is an idealist and cannot be
looked upon as a representative of the Sutra period.

Summing up our evidence for sapinda exogamy in the Sutra
period, it may be said that the rule of sapinda exogamy was in the
process of formation. The lower limit of avoiding three genera-
tions on the mother’s side was definitely imposed as a binding rule.
The upper limit of avoiding five generations was recommended, but
it bad no sanction for its rigid observance in the form of a penance
for its breach. Similarly avoidance of six generations on the father'’s
side was recommended, but we have no means of ascertaining the
exact number of generations rigidly avoided on the father’s side.

Coming to the Smrti period we have to begin with Yajhavalkya.
Mr. Karandikar, relying on the text of Panini office, cites as the
view of Yajhavalkya the following rule: marriage takes place in the
fifth generation on the mother’s side and in the seventh on the
father's®®. Accepting this view, we find Yajhavalkya in complete
harmony with Vasistha. But the Nirnaya Sagar edition of
Yajhavalkya Smrti reads : “marriage takes place in the sixth genera-
tion on the mother’s side and the eighth on the father’s”®®. The
two eminent commentators on Yajfiavalkya, Apararka and Vijhanes'-
vara, give the latter reading of the text. Again, Mahamahopadhyaya
Kane thinks that the text of Agni Purana represents probably the

64. B.D.S, 12,7,8
65. Karandikar S.V., pp. 188, 191 ; Visvariipa has also the same reading.

66. The same reading is given by Duttand Vidyanariyana in their
translations of Yajiavalkya Smrti.



MARRIAGE AND MARITAL REGULATIONS 71

original text of Yéjhavalkya®’. The rule in Agni Purana
(CLIV 8) forbids marriage in the fifth generation on the mother’s
side. In view of this it can be said that Yajhavalkya followed the
rule of Gautama, though the reading in the text of Panini office
cannot be easily rejected. Among others Visnu enunciates the
rule of sapinda exogamy on the lines of Gautama®®,

Coming to Narada (XII 7), Dr. Jolly translates his rule of exoga-
my thus: ‘sagotras and samanapravaras are ineligible for marriage
upto the seventh and fifth degrees of relationship respectively on the
father’s and mother’s side.” Dr. Jolly confused both sept and sapinda
exogamy in translating this verse, and, consequently his interpretation
means nothing. The verse, thus interpreted, excludes only the
agnatic relations of the father and the mother upto certain genera-
tions but does not prohibit marriage with the nearest cognatic rela.
tions. It isabsurd to think that Narada, a Smrti—-writer of the fifth
century, could ever prescribe such a rule. The reasonable meaning
of the verse seems to be this. He defines sapinda exogamy in the
first line and sept exogamy in the second. Narada thus forbids
marriage in the seventh generation on the father’s side and fifth on the
mother’s. A verse is attributed to Narada by Apararka wherein
marriage in the seventh generation on the father’s side and in the
fifth on the mother’s is allowed.®® Thus the three eminent writers of
the Smrtis advocate the rules of exogamy preached by Vasistha and
Gautama. Among the less prominent Smrti writers, while some
preach the avoidance of four and seven on the mother’s and the
father’s sides respectively”®, others advocate the rule of Gautama.”*

67. Kane P. V., Hss, of Dharmas'astras, Vol. I, p. 170 seq.

68. Vi. D, S. XXIV 10; cf. the verse attributed to Vispu (in N.S.
p. 204).—'That intelligent man, who marries a girl in the fifth and the
seventh generations is known to be a violator of the Guru’'s bed.’ Apararka
(p. 82) attributes to Visnu another verse to the effect that 'persons marrying
in the fifth and seventh generations...are rendered fallen and are reduced to
the state of a S'udra.’

69, Apararka on Y3j. I 53 ; cf. S.,C. Sams. p. 192,

70. Brhat Parasara, VI 38; Sankha IV 1; Vyisa (S.N. p.25).
cf. Brh, P. CXIII 73 ; Vi. P, III 10, 23.

71, Devala and Harita (V. Mit. Sams. p. 703). According to Marichi
{S. C. Sams p. 193), people who marry in the fifth and the seventh genera-
tions are reduced to the state of a S'idra, though they may be devoted to the
performance of Vedic rites.
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Though sapinda exogamy enunciated by Vasistha and Gautama
had been advocated by a host of Smrti and Purana writers, its
contraction was preached by Paithinasi and others. Paithinasi,
while advocating the rule of Gautama, preached avoidance of five
generations on the father’s side and three on the mother’s as an
alternative”?, Later writers, who were not satisfied with this
contraction, tried to arrogate its application to particular cases’?®:
But éikata‘.yana“ among the Smrti-writers and Madhava and
Hemadri among the writers of the digests accept it as one of the
recognised circles of prohibited degrees. It is evident, then, that
during the Smrti period the lowest linit of prohibited degrees was the
avoidance of three degrees on the mother’s side and five on the father’s
while the highest was five and seven respectively. The fact that three
different circles of prohibited degrees continued to be operative in the
Smrti period shows that the rule of sapinda exogamy did not obtain
the rigidity of sept-exogamy. This is further corroborated by the fact
that the Smrti writers do not punish its breach though they are so
strict about the violation of the rule of sept-exogamy.

Yajnavalkya (11T 231-233) condemns connection with various
females as tantamount to the violation of the Guru’s bed, but he keeps
silent as regards sapinda matriage. Narada (XII 73-75) condemns

72, Apararka, p. 82.

73. Apararka writes that the rule prevails when the bride and the
bridegroom are of different castes. Kamalakara (N S p. 204) observes that
the rule is to be followed when the bridegroom is an adopted son or in the
case of the step-mother. The author of Sapindya Dipika (p. 25) also refers
the rule to the bridegroom who is adopted only with the initiation rite in the
new family. Vié'ves'vara (M. Parj. p. 139) applies the rule to"the family of
the adoptive father of the mother of the bridegroom. Vijiianes'vara (Karan-
dikar, p. 199) believes it to be operative in the case of an issue of anuloma
marriage, Chandes'vara (G. Rat. p. 10) and Madhava (Vol. I part II p. 61)
hold the vi,ew of Apararka,

74. Sakatayana (N. S. p. 204) allows marriage with the fifth on the
father’s side. Marriage with the third or the fourth on both the sides is said
in Chaturvi:hsflatimata to have been sanctioned by Manu, Paradara, Angiras
and Yama. Sankha (Vis'varﬁpa., Vol. I, p 62) propounds avoidance of five
generations on both the sides. Sititapa (S. C. Sams. p. 188) prescribes a
penance for marriage in the third generation. Vyasa condemns it as being
a practice of the sinful. ‘The Brahmins overcome with sin shall marry
with bride price or a girl in the third generation on either side.”” Does it
mean that they do not mind marriage in the fourth generation ?
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connection with about twenty females, and says there is no other fitting
punishment than the excision of the organ for this sin. But any
female related within the third or the fourth generation is not included
in this long list. In Visnu Smrti (XXXVI 4-7) also connection with
a long list of women is looked upon as incestuous, but no cognate
either in the third degree or in the fourth finds place therein. In
Pardsara Smrti (X11-12) penances are prescribed for connection
with several females, but a female related in the third or fourth
generation is not referred to. All these writers condemn very
strongly connection with a sagotra girl, but they have nothing to say
against the marriage with a sapinda girl.

When we find that the rule of sapinda exogamy admitted of
much laxity so far as the prohibitive circles are concerned, and that
its breach was never penalised even by a mild penance, when the
violation of sept-exogamy was ruthlessly penalised by prescribing it
as the most heinous crime and by prescribing the excision of the
generative organ for its breach, we have to conclude that the rule of
sapinda exogamy was of the nature of a pious recommendation from
its very beginning and remained so till the end of the eighth century.
It may be added here that while marriage with a sagotra girl was
considered null and void and the wife was renounced, marriage
with a sapinda girl was not only tolerated but brought no penalty
on the sinner. This characteristic difference in the observance
of the two aspects of exogamous rules can be clearly brought home
by saying that sept-exogamy was obligatory while sapinda exogamy
was recommendatory, or that when the legislators desired that a man
would not marry a sapinda girl, they forced that he should not
marry a sagotra girl.

The later commentators do not go much farther than their
predecessors so far as the enforcement of the rule is concerned.
Vis'varupa?®, the early commentator, gives four different circles
of prohibition, and adds that each preceding view is preferable to
the latter, That is, he prefers the rule of Gautama as the best rule
on the subject. As for the lowest limit he allows marriage in the
fourth generation, but adds the remark that this fourth circle should
be operative in case of the bride only. In other words, when he
considers Gautama's view as the suitable one, he would not mind

75. Vis'varipa, Vol, I, p. 62
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marriage with a girl related within four degrees on the mother's side
and fifth on the father’s side. The remarkable point about him is that
among the commentators he is the only person who is liberal enough
to recognise various opinions as valid practices. Medhatithi, Apararka
and Vijiianes'vara accept Gautama's rule of exogamy. Medhatithi
warns that if people were to infer that Manu allowed marriage in the
fourth generation and onward, because he condemned marriage in
the third generation, such a inference would be both illogical and
unauthorised. Apararka criticises marriage in the third generation
on the ground that a local custom is to be followed only when it is
not opposed to the Vedas. As for the Vedic text allowing marriage
in the third and fourth generations he argues that it is a general text
and no particular inference can be legitimately drawn from it.
Vijfianes'vara quotes various texts allowing marriage within narrow
circles of prohibited degrees, and then observes that Paithinasi gives
the minimum limits of sapindya or his rule should refer to sons born
of aenuloma marriage. Similarly fifth and seventh in these texts
should be understood to prohibit, and not to allow, marriage in these
degrees.”’® We find here that all the three commentators keep
before them marriage with a girl related in the sixth generation on
the mother’s side and eighth on the father’s as the ideal, but they are
familiar with marriage practices within narrow limits. They have
nothing to say against the currency of these practices, but they
would desire the avoidance of three generations on the mother’s side
and five on the father’s as a minimum””. On the whole, marriages
within the prohibited degrees, although very rare, were not complete-
ly out of vogue nor were they looked upon void or sinful.

Devanabhatta and Madbava advocate marriage with the
cognates in the third generation on principle. According to the
Hindu rites of }narriage a woman loses on marriage her father's

76. ¥Karandikar S. V., p. 198

77. Apaiarka (p.1048) does not interpret the word ‘svayoni’ as
sapinda relations of the father and the mother, and, therefore, connection
with females in the third generation and upwards entails no sin. Vijianesvara
(Mit. p 379) opines that connection with a female in the third generation
is a sin of ordinary nature, and no penance is prescribed by him for
sapinda marriage. Marriage with the mother’s brother’'s daughter is
sanctioned for the Southerners by Brhaspati (II 29), but Govindaraja, though
a Northerner, upholds such marriages (Kane P. V,, His. of Dharmasastra,
vol. I, p. 313).
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gotra and joins that of her husband. Thus after marriage she is no
more a sapinda relative of her father, and so marriage with the
cognates in the third generation is in no way a sapinda marriage.
This would imply that marriage with the mother’s sister’s daughter
should also be pructised : and Devana says that technically there is
nothing wrong about it, but popular custom does not allow it and
so it does not take place. But this change of gotra takes place in
case of only those women who are married according to the first four
forms of marriage and not otherwise. Marriage with the cognates in
the third generation is, therefore, permissible only in certain cases.
Madhava, however, argues that even in other cases a man ean
contract such a marriage with impunity provided local custom
allows it. So both these writers defend marriage with the mother’s
brother’s daughter and the father’s sister’s daughter on principle in
the South as well as the North of India. Hemadri does not expressly
allow marriage with the father's sister’s daughter or with the
mother’s brother’s daughter. But as he prescribes penances for
marrying a daughter of the mother’s sister”®, it is reasonable to
presume that very likely he approved of marriage with the mother’s
brother’s daughter or with the father’s sister's daughter., One can
see that these writers are not very logical and consistent in inter-
preting the old texts on which they rely to support their views. But
it is certain that the writers of the thirteenth and fourteenth
centuries did not object to marriage with the cognates in the third
generation. Salapani, a Northerner, in absence of a proper match
allows the Ksatriya in all forms of marriage, and other castes in the
Asura and other inferior forms of marriage, to marry within the
prohibited degrees, provided they do not marry within the fifth
degree on the father’s side and the third degree on the mother's side”®.

While, on the one hand, Devana encouraged marriage with the
cognates in the third generation, on the other hand, he advocated
Gautama's rule of exogamy. According to him, Gautama prohibited
marriage within seven generations on the father’s side and five on
the mother’s, but five and seven generations in the rule of
Gautama are to be counted not from the bride and the bridegroom,
but from their mother’s and father’s bandhus., Bandhu is more or
less a technical term standing for three relatives, the mother's

78. Vol. III part II p. 365
79. Karandikar S, V., p. 205
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brother’s son, the mother’s sister's son and the father’s sister’s son,
Devana can be said to have thus extended the scope of sapinda
exogamy considerably. He was followed in this extension of
sapinda exogamy by writers like Raghunandana and Kamalakara®®,
writers of the sixteenth and seventeenth centuries. Raghunandana
seems to be conscious of the fact that the extension is carried too far,
and so he qualifies this new extension of sapinda exogamy by
arule. A girl who is removed by three gotras from the bridegroom
is acceptable in marriage though related within the prohibited
degrees. ‘‘The three gotras in the case of the descendants of a
bandhu are always to be counted from his bandhu’s own gotra. So
also, in the case of the descendants of the ancestors of a bandhu,
who is the father’s or the mother’s maternal uncle’s son, they are to
be counted from the bandhu’s own gotra. But in the case of the
descendants of the ancestors of each of the other bandhus the three
gotras are to be counted from his (bandhu’s) maternal grand-father’s
gotra”.®* The prohibition on the lines of this rule has been shown
in the following table :—
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80. Karandikar S. V., pp. 204, 205; N. S. p. 203; Haradatta on
G D.S. 1V 3; M. Parj. p. 139,
81. Banerjee G., The Hindu Law of Marriage and Stridhana, p. 66
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Here D1 is seventh from the common ancestor, viz. F.F.F.,and
hence marriageable to P (with reference to whom the whole circle
is drawn). But if the degrees are to be counted from the bandhu
(S1), according to the new rule, she is unmarriageable because she
is only fifth. This shows the extension of the new rule. But the
new rule is narrowed down by the principle of frigofra. On this
new principle D4 is marriageable though she is only fourth from
S1. The reason is F.F.F. belongs to a gotra,say S'andilya. F.F.Sr.
belongs to another gotra, say Kas'yapa, on marriage. D2 belongs
to a third gotra, say Vatsa, and D3 to a fourth, say Bharadvaja.
The gotra of D4 is Bharadvaja before marriage, but three gotras
have intervened between her and her common ancestor, F.F.F. But
D6 is not marriageable, though in the same generation with D4,
because there only two gotras intervene. Her daughter is, however,
marriageable. On the same ground D9 is not marriageable. Mr,
Karandikar takes this rule of #¢rigofra independently of this new
extension. He understands that a girl is marriageable even if she be
within the prohibited degrees provided three gotras intervene.
According to him, F.F.Sr.’s daughter’s daughter’s daughter, i.e., a
girl in the generation of D3, is marriageable provided there are
all female lineal descendants in the line of F.F.F. He has followed
Kamalakara (N. S. pp. 283~284) in interpreting this rule. Kamala-
kara accepts this principle, but anyhow he does not allow marriage
with F. F. Sr.’s daughter’s daughtet’s daughter. So while theoreti-
cally he defines the rule of Gautama as counted from the bandhus,
he does not appear to count sapinda relationship from the
bandhus, as Rao Saheb Mandalik has shown, when he renders 2121
girls unmarriageable according to the rule of sapinda exogamy.

The term bandhu was appended to the words father and mother
by Gautama in defining the rule of sapinda exogamy. Among the
Smrti writers Narada®? is said to have used the same phraseology.
But commentators do not consider the term bandhu as materially
significant while commenting on the verse of Gautama or Narada.

82. The word bandhu is not found in Narada Smrti translated in
S.B E. Series. S'ridhura (Sapindya Nirnaya, p. 24) quotes the text of Narada
wherein also the word bandhu is not found. It is given in the text quoted
by Raghunandana (Banerjee G., p. 63)~'Girls descended from the father's
or mother’s bandhus are not to be taken in marriage as far as the seventh
and fifth respectively, as well as those of the same gotra or of equal pravaras’
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Apararka has said that on the maternal side the maternal grand-
father is to be counted as the first, but so long as he has not said
anything about such counting on the father’s side, and so long as he
tries hard to refute only those views which allow marriage within
the eighth and sixth generations respectively without any ccmment
for further extension, we have no reason to believe that he advocated
extencion of the rule on this line. When the word bandhu is thus
ignored by many eminent writers, there is no sense in emphasising
its importance solely because it so appealed to some. Secondly, the
rule fails to provide us with any rational meaning of exogamy when
we try to understand its significance. As can be seen from the
table it relates to P’s marriage with a girl who is in the generation
of his great-great-grandson, and such a case would hardly occur in
common routine. Thirdly, Kamalakara advocates the rule
theoretically, but when he tries to calculate the number of females
rendered unmarriageable by the rule of exogamy, he seems to over-
look this new extension. Fourthly, Raghunandana, who enunciates
the rule and illustrates it, realises the difficulty of getting proper
matches under the comprehensive rule of exogamy. He has, there-
fore, to qualify the rule. With the working of this new principle,
the bridegroom is only in the fourth generation from the common
ancestor counting being on the father’s side. It is obvious that the
extension is rendered ineffective, and consequently one can see that
such extensions have no meaning in prohibiting marriage with
near kin.

There are writers who extend the scope of sapinda exogamy in
other ways. Sumantu holds that the proper bride is one who is
beyond seven generations on both the sides, though avoidance of five
generations on either side is accepted by some. Budha, on the other
hand, allows marriage in the fifth generation on the mother’s side,
but on the father’s side he recommends the avoidance of nine
generations.®® Some hold (N. S. p. 203) that even if a person be
eighth on the father’s side he or she is not rendered fit for marriage
solely on that ground if he or she does not happen to be sixth on
the mcther’s side pari passu. Mahamahopadhyaya Kane believes
that Vijiianes'vara holds the same view, namely, that regard is to be
had to the father and mother of the bride and the bridegroom both®*,

83, V. Mit. Sams. pp. 699, 707.
84. Kane P, V., Hss. of Dharmas'astras, Vol. 11 part 1 p. 455
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This mode of computing sapinda relationship with the common
ancestor will present four different cases. Descent from a common
ancestor may be traced through the fathers of both the bride and the
bridegroom, or through the mothers of both or through the mother of
the bridegroom and the father of the bride or vice-versa. The result
is, a bride may be 6th from the common ancestor, descent being
traced through the mother, and yet sheis not marriageable if the
bridegroom happens to be 6th from the common ancestor, descent
being traced through the father. Or again, the bridegroom may be 7th
from the common ancestor and thus eligible for marriage ; but the
girl, though seventh, is ineligible because in her case counting is
through her father and consequently they cannot marry. Thus in
the following table D4 cannot be married to S6, and S3 cannot
marry D5. The only marriageable pairs are S1 and D4, and D2
and S4 or S3. The eligibility of S1 and Sé6: differs, though of the
same generation, because of counting on both the sides.
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In view of the fact that marriages in the third generation could
not be entirely stopped, these rules look more like idealistic sermons
than obligatory injunctions.

On the whole, then, the rule of sapinda exogamy was Drogre-
ssively modified in its theory from the days of the Dharma Sastras
onwards. The rule of Gautama is upheld from the days of the
Smrti-writers to the middle of the seventeenth century. But this
need not mislead us to suppose that marriage within eight or six
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generations were totally checked. On the contrary, such marriages
were normal and were snpported as valid by many prominent
writers. They are justitied on the grounds of local customs or family
traditions. The general rule for the interpretation of various
contradictory Smrti texts, according to the Hindu view, is the
majority represents the view to be adopted.®® Again, the ancient
works are held sacred and that is why we find all the writers
explaining different rules on the subject as applicable to different
cases, One can conclude from this that the rule of sapinda exogamy
did not attain the rigidity of the rule of sept exogamy, and the
writers, in spite of their desire to preach and enforce the rule of
sapinda exogamy, had to accept and sanction laxity in the rule

The narrowing down of the limits of sapinda exogamy shows
that the rule of Gautama remained to the end a pious recommenda-
tion. This is supported by another piece of evidence. Vis’'variipa
and Apararka condemn marriage in the third generation but go no
farther. Medhatithi recognises marriage in the third generation as
a usage in other countries, but he does not condemn it downright,
Vijhanes'vara is strict enough to recognise any marriage in contra-
vention of Gautama'’s rule as sinful, but the sin is mild. Vis'ves'vara
(M. Parj. p. 140) is the only writer who penalises the breach of
exogamy by prescribing that the girl so married does not attain to
the status of a wife. Absence of any sanction to enforce the rule,
which is so evident in the writings of those who advocate it, shows
that they could not impose it upon the people but merely recommen-
ded it as a better course.

The history of sapinda exogamy shows that the Aryans in India
did not succeed in imposing with rigidity the exogamous restrictions
based on sapinda relationship, possibly because the Aryans were
not exogamous. It is equally probable that the endogamous
restrictions imposed by caste rigidity in India must have adversely
affected the rule of sapinda exogamy, but caste cannot fully explain
the looseness of the rule. In Vedic times there were no endogamous
restrictions of castes, and yet the Vedic Aryans permitted cross-
cousin marriage and did not strictly observe exogamous restrictions
based on gotra. If the Aryans wers non-exogamous by natute, it is
very likely that they adopted the idea of exogamy under the influence

85. 1Ibid,, p. 464 footnote 10936
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of contact with the Dravidians. The Dravidians were strictly
exogamous, and they were as rigid in their observance of exogamy
as any of the primitive tribes. The Brahmin in India, to show to
his new devotees, the Dravidians, that on the important social
question of the selection of bride he was at least as great a puritan
as his devotee, if not more rigid than he, accepted the principles of
exogamy. He did not stop there, but tried to trace his descent
directly from a Vedic rsi to lend him moral greatness.

This may explain the origin of the institution among the
Vedic Aryans. But we have to account for the two salient features
of the exogamous rules developed by the Brahmins. Firstly, sept-
exogamy was enunciated in terms of gotra based on pravara which
stood for spiritual kinship. Moreover, the rule was merely recommen-
datory in the beginning, but was made absolutely rigid and its
breach came to be considered a serious unthinkable sin and its issues
were delegated to the state of a chandala as time advanced- Secondly,
while the Brahmins made the rule of sept-exogamy so rigid, they
tolerated looseness in exogamous rules based on sapinda relationship.

When the Aryans came into India there were no castes. The
Brahmins looked to the performance of the religious rites of the
community, and the Ksatriyas were more or less engaged in subduing
their foes in the new land. But changé from one class to another—
Ksatriya becoming a Brahmin and performing religious rites-was
quite normal. At the close of the Rgveda period there is a clear-cut
line drawn between the Ksatriya and the Vaisya on the one hand
and the Brahmin on the other, The Brahmins utilised every
opportunity to impress upon the mind of the Ksatriyas that they
were superior to the latter®”, and religious life afforded best opportu-
nities for the purpose. The Ksatriyas and the Vaisyas were
accordingly made to realise that they had no pravaras and they had
to borrow the pravara of their Brahmin teachers to perform the
rites, because ¢ gods do not accept the offerings of those who bave
no descent froma rsi’'®®, Thus the Brahmin utilised the pravara

87. A. B. VII. Dr, Thoothiis inclined to attribute to the Brahmins a
noble and laudable motive in imposing gotra organisation upon the other varnas.
(Vaishnavas of Gujarat, p. 141)

88. Kau, B, III 2, If at all a Ksatriya was raised to the rank of a Vedic
rsi, e, g. Vidvamitra, he was first made a brabmin. As a Ksatriya he could not
attain to this status. The Ksatriyas must not have easily yielded:to these claims
of the Brahmins, for we find an alternative given to them to recite the names
of Manu, Ii, and Puttirvas, she three pravara rsis for the Ksatriyas,

11-12
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organisation, and consequently linked it with the gotra organisation,
as a very effective weapon in his hands to establish his mastery and
power over the valiant Ksatriyas. The fact that this internal
organisation appears to have taken place at a time when caste feeling
between the Brahmins and the Ksatriyas grew keener and keener
lends support to it. This also explains why the Brahmins gave a
peculiar shape to the organisation they borrowed and why they
persistently struggled to keep its grip tighter and tighter. In its
continuance lay their mastery and hold over the rest of the population.

Different explanations have been given by different writers for
the origin and practice of exogamous restrictions. According to Dr. R.
Fick, at least some of the Brahmanical gotras have a totemic origin.
Dr. Valavalkar believes that “these exogamic tabcos are designed for
the restriction of free marital relationship. Their psychological
origin lies in the horror of and the consequent incest taboo which
aims at preventing sex—relations between parents and offsprings, and
between brothers and sisters. In course of time, however, strict
adherence to the requirements of these exogamic laws must have
been found so difficult, for one reason or another, that some of the
Dharmasastras have sought to modify these rules by making them
more limited in their operation. Thus, according to these, persons
related with each other beyond five degrees on the mother's side and
beyond seven degrees on the father’s side are allowed to marry”.
According to Kane, ‘the prohibition was due to two causes : firstly, if
near relatives marry their defects are transmitted with aggravation
to their offspring, and, secondly, the fear that there may be clandestine
love affairs and consequent loss of morals®®. I leave it to readers to
take these explanations tor what they are worth., But it should be
stated that Dr, Valavalkar's contention that exogamous restrictions
were limited and narrowed down in some of the Dharmas’astras arises
from his faiture to distinguish sapinda exogamy from sept-exogamy.
Sept-exogamy was in the process of formation during the early settle-
ment of the Aryans in India; it was recommendatory in the Sitra
period and was hardened into an inflexible rule, its breach being
regarded an unthinkable sin, in the period of the Dharmasastrag,
Again, rules forbidding marriage between persons related within five

de_grees on the mother's side and seven on the father's indicate the
widest, and not the limited, circle of sapinda exogamy®°,

89. E.R.E.,Vol.VI p.338; Valavalkar, p. 157 ; Kane, Vol.II, pp. 477-78,
90. Supra, pp. 56, 57. 59, 61, 70, 73 ; Karandikar, pp. 126, 156, 159,




CHAPTER III
THE HINDU HOUSEHOLD

“ Man is, in the words of Aristotle, ‘naturally a civic animal.’
Some kind of community is necessary for him to live the fullness
of his life, and therefore marriage is not an artificial regulation of
civilised society, but a natural necessity in all ages of man’s terrestrial
history.”* The implications of marriage are twofold ; it regulates, in
a sense, the legalassociation of the sexes, But its primary function is to
assign to every individual ‘a definite place in the society by which his or
her social relations to the rest of society are determined'?. Considered
from this point of view, the family organisation becomes all the more
important in the cultural history of a community.

From very early times the father was the head of the family, but
his powers and authority were not so extreme as to be compared with
the patria polestas of the Roman father. We know from the Rgveda
that Rjas'ravas was robbed of his eyes by his father for slaying one
hundred rams for a she-wolf. King Haris'chandra proposed to sacrifice
his own son Rohita to the god Varuna,but, as he did not submit,
a brahmin named Ajigarta was pursuaded to sell his son S’anahs’epa
to be sacrificed in place of Rohita. Nachiketas, as the legend
goes, was offered to Yama by his father who got furious with
him owing to his vexing questions®. Zimmer and others
postulated on such evidence the rigorous patria potestas of the father
even amongst the Indo-Aryans. But as against such isolated and
semi-mythical references to parental terror, the ancient lore of the
Hindus superbly abounds in expressions of filial love.

Sons pay best regards to their father, not because of his autho-
rity, but because of the filial love with which they were bound to
him. We read of a father clasping his sons, and of lads playing in their
father’s lap. The father was kind and easily accessible to his sons,
He chastised him, no doubt, but that was for gambling. Full obedience
from the son was demanded, but at the same time we find the father

1. James E. O., Introduction to Anthropology, p. 128

2. Tozzer AM,, p.127. cf. Rivers W.H,R,,Enc, of Rel & Ethios, Vol,
VIII, p. 423.

3, R.V.I1116, 16; 117, 17; A.B, VII 14; S.S't.S. XV 17;
K. U. 14,
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put to mal-treatment by his sons. “Whatever hurt we have done to
the mother or father, may Agni free me ; may he make me blameless
in respect of all the ill I have wrought”*. As a whole, ‘the father
in the Rgveda stands for all that is good and kind’,

Vasistha speaks of the father’'s power to give up, to sell or to
abandon his sons, but Apastamba does not allow the gift or sale of
a child®. Vasistha's reference to absolute power over the son is in
connection with adoption, evidently with a view to give religious
sanction to the usage. Besides, sniffing the head is the greatest sign
of tender love, and it is so usual in the Sutra period® that we can
hardly think of the father ruling harshly over his sons.

It is said in Manu Smrti: “Neither a mother nor a father
nor a wife nor a son shall be cast off ; he who casts them off, unless
ouilty of a crime causing loss of caste, shall be tined by the king
600 panas”.” In this passage Manu severely penalises the practices
of children maltreating their parents or of fathers casting off their
sons without sufficient reasons. In another passage (XI 59, 61)
Manu refers to them as upapatakas. Again, Manu tries to elevate
the father’s position and honour by avowing moral rewards and repur-
cussions in that bebalf. Not only that but he advocates social boy-
cott for the breach of father’s honour. A son who wrangles or goes
to law with his father is not invited at the dinner in honour of the

4. R.V.11,9;381;68,5:1129,5:11153,2;1V 17, 17;V 43,7,
VII103,3 ;A. V. 11130,2;V14,10; VI 120,1; M.S.15,3;10,3;1I8,1;
IV 14,17; K. S. VII8;T.S.15,6,2:8,5,3;1IV3,4,1;S.B. IX 2,3,50;
XII5,2,8. V.IIp. 527; Basu, Indo-Aryan Polity, p. 18

5, V.D S XV2;B.D.S.VII5 3; Ap. D.S, II 13, 11 Kamalikara
(N. S. p. 440 ) must have this rule of Vasistba in view when he observes that
‘he who asserts the absence of ownership in one’s son in spite of the Vedic
injunction is a fool.’

6. Hopkins E. W., J. A. O.S., Vol. XXVIJI, pp. 120 seq.; ¢f. R. VII
71,12; Mbh. 174,63, V,I Ip.528;S.A.Dp, 26, {.n, 3.

7. M. VIII 389. cf. Yaj. I224; III 237; ViD. S. LXXXII 29. The
practice of selling or pledging a child without incurring punishment is ascribed
to the Mlechchhas by Kautilya (LXX ; Vol, II p. 80). In the Epics we hear of
S'vetaketu and Asamafijas abandoned by their fathers, as they behaved
improperly, and of Rama abdicating his throne at the dictates of his father,
but these cannot be looked upon as references to the father's autocratic
powers,
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Fathers.® It seems Manu had to resort to these devices to ensure har-
mony in the family life when the revolt of the son against the father’s
authority was disintegrating it. It is, indeed, true that, according to
Manu, '‘a wife,a son, a slave, a pupil and a (younger) brother of
the full blood, who bave committed false, may be beaten with a rope
or a split bamboo.”® But this beating, when at fault, is quite normal
in all stages of civilized life and says nothing about the father’s
autocracy.  Furthermore, Manu seems to be familiar with
repudiation of the wife, but he does not uphold the usage.*® On the
other hand, in a long pgssage (III 55 seq ) he has pictured an ideal
household wherein the husband is pleased with his wife and the wife
with her hasband. Her smile invites prosperity and blessings of
gods, her wrath, eternal damnation of the household. Again,
there is no text of Manu allowing the father to castigate his son or to
disinherit him at his will. When he says, ‘a wife, a son, and a slave,
these three are declared to have no property,’ or that ‘the wealth they
earn is (acquired) for him to whom they belong’,** he seems to deny
proprietary rights of the wife and son. But Manu advocates
full dominion of sons over the property acquired by them. Similarly
he recognises six—fold property of the woman, and enjoins upon the
righteous king to punish all those relatives who appropriate the
property of females during their life-time.?? Genéral dependence of
women is advocated by Manu, as is done in the Dharmasutras,*® but
one can definitely say that father’s dominion over his dependants,

8. M. II 225, 226, 228, 232, 234, 237 ; 1V 182. ‘'L¢t him never offend
his father and mother’, because ‘the father is the image of Prajapati’. ‘Let
him always do what is agreeable to (them) ; when they are pleased, he obtains
all (those rewards which) austerities (yield). ‘He will conquer three worlds,
and, radiant in body like a god, he will enjoy bliss in beaven’. ‘All duties
have been fulfilled by him who honours (them); but to him, who honours
them not, all rites remain fruitless.” M. III 159 ; cf. also Ap. D.S.114,6;
G. D. S. XV 19; XXI 15 ; Mbh, XII 108, 3 seq ; XIII 90, 8.

9. M. VIII 299 ; cf. IV 164.

10. M. IX 46, Manu insists that she should be obedient to her husband.
The husband is an autocrat, however worthless he may be; disobedience to
him entitles him to supersede her. cf. IX 77 seq.

11, M. VIII 416

12, M. IX194;cf, VIII 29.

13, M.V 147seq.; 1X3; B, D, S.1I3, 44 seq.; V. D. S.V 1, 2;
G. D, S. XVIII 1 ; Mbh, XIII 46, 14,
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according to Manu, was unreal. The evidence tends to show that
the father’s attitude and behaviour towards his sons were more
sympathetic and filial, and there is nothing to show that perpetual
enslavement was ever existent among the Hindus in the early Sutra
period. Whatever evidence we have of the father's absolute autho-
rity in the Vedic or post-Vedic literature is meagre and may have been
a faint remnant of their legacy of the Indo-European culture.

Having so far discussed the precise nature of the father’s
authority in the family, let us now turn to examine the status and
rights of the other members of the family, The Indo-Aryans
always prayed to their gods to grant them heroic sons with long life.**
‘Gifts that were made by a childless woman robbed the receiver of
his life powers’, and ‘whatever a childless man brought about with
many vows and much fasting was fruitless for him.” Charms are
employed against sterility, and gogs are invoked to curse the foes
and fiends with sterility and infant’s death. Sterility is also a ground
on which marriage with another woman is justified. Abortion is an
act of moral reprehension and even of social condemnation. This
intense desire for an issue centres round a son. ‘A wife without a
son is a calamity, a destruction.' The birth of a daughter is looked
upon with disfavour.'® ‘A woman who constantaly brings forth
daughters is to be repudiated.’

There are various forces that have been found operative in all
societies for such inequalities amongst the children of the same parents.
They may be broadly divided into two groups, secular and religious.
The primary secular forces are the economic utility of sons and the
perpetuation of the race through them. The importance of a son
in the economic life of the community cannot be gainsaid. The

14. R.V.I117,23;1II154,18;IV 1,3;V23,1,2;VI33,1 ;VII21,1
96, 4; X 85,44;183,1; A, V, 111 23;1IV17,6; VI 11; VII 35, 3; VIII 6, 25 ;
XII 5, 45. Of the two words for wife, while patni refers to her status in the
family, jaya (R. V. I 124, 7; A. V, III 30, 2), one who gives birth to
children, emphasises the fact that wife was prized for children, As for the
later literature cf. Ap, D, S.121,8; 24, 8; B, D. S.1I4, 6 IV, 20;
G.D.S. XXI9; XXII13; V.D.S, XXVIII 7; M. V 90; IX 81 ; XI 88;'
Mbh. I 100, 69.

15. A.V.VI11,3;A.B.VII13;T.S.II6,5,5; Nir. Il 4; cf. Mbh,
1159, 11; XII 243, 20; XIII 127, 13 ; M, IX 8l. Sale of daughters is
allowedin G. D. S, VII 14 ; XII 39 ; M, VIII 149,
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physique of a son is comparatively better fitted to the hard struggle
for existence which early man has to face against the natural and
human barriers. The Indo-Aryans formed a small group of conquering
warriors facing a host of dreadful aboriginal residents of India. The
security of their place in the new home depended upon the strength
of their arms, and it was an imperative need of the day to add to
this group as many heroic warriors as they could produce. Procrea-
tion of male issues becomes an urgent call as the survival of the
group rests upon the nature of response to this call. Besides,
woman can hold her own by contributing to the economic
pursuits of the family in the early stages of man’s progress. But with
advance to the civilised life, her contribution is lessened, and she is
more and more confined to the narrow spheres of domestic life.
With contraction of her economic activities, her subordination to
the males accentuates culminating eventually in her perpetual
dependence on the males. The economic utility has thus doubly
worked as a potent force in segregating the females from males, the
daughters from sons.

Another potent force working in this direction is the satisfaction
of the huma.n call for the preservation of the race. Man, being a
creature of emotions, feels intensely satisfied with the pleasure of
a living child, and longingly yearns for leaving behind him a person
to continue his line and celebrate his name. The Hindus, in spite of
their indulgence in philosophical disquisitions, cherished this instinc-
tive craving for a son, on whom hanged the everlasting span of life-
‘To us be born ason to continue our line for a hundred winters,'*®
The son, being the father reborn in his own wife, is one’sown
body.2” Heis nobody else but the personality of the father pro-

16. R.V.I 64,14; 1128, 5; II11,23; 53, 18; V 4, 10, cf. A. V.
XII 5, 45 * Without house, without home, without progeny she makes bim ;
he becomes without succession; he is destroyed,’ In the Mahabharata
(1 104,41) we are told that king Bali requested Dirghatamas to beget sons
on his wife to carry on his line. Brhadratha, the king of Magadha,
propitiated a sage when he found that his youth passed off and no upholder of
the line was born to him. cf, also I 103, 3, 10, 22 ; 120, 28 ; 122, 23; 177, 34,

17. R.V,.II33,1; VIII 31, 9 with Sayana’s comment ; A, B, VII 13 ;
Gop B, Purval 2; T.S.14,46,1; S, B, XII4,3, 1; Brh, U.VI 4, 9;
M.G,S.118,6; Nir.III4; Ap.D.S.1I24,1; V,D,S. XVII 1; M.IX8;
Mbh, I 74, 37, 63 seq. ; III 12, 70; IV 21, 42 ; XIV 81, 21,
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jected with a different name. ‘From thy limbs this one came into
being, from the man another man; see, in a clear like, thy second
self in the son. As the sacrificial fire is fetched from the garhapatya,
so did this one arose out of thee and thou, that wast one, art become
twofold.” It is hence that the son is called ‘our stay for ever’in
a passage of the Rgveda (X 39, 14). Wilson explains the idea as
‘the eternal performer of rites’, but in the light of another passage
from the same text (X 56, 6) it can be asserted that the idea of
immortality through perpetuation of the race is solemnly associated
with the act of procreation as early as the Rgveda. Even some of the
words for a son in the Rgveda are indicative of this idea of perpe-
tuation through a male offspring,*® and Yaska'® has interpreted
many of them in that light.

Besides this idea of immortality, the son stands as a helper and
a continuer of worship to the gods in the Rgveda (111 4, 9)—'from
whence is born a son, powerful, skilled in action, adjustor of pressing
stones, lover of gods.” In the Brahmanas the world beyond is denied
to a childless man,?° and the theory of three debts is enunciated to
represent a son as a saviour of his ancestors. Though in the Rgveda
(VI 6,1) the son is called a ‘cancellor of debts’, it is very doubtful
whether it is contemplated in the passage, as Sayanacharya supposes,
that in procreating a son a man pays off the debt he owns to his
progenitors, namely, the religious obligation of getting a son who
shall perform the ceremony which they require. The spirit pulsating
the worship of the manes in the Rgveda is to derive the greatest
benefit for the people here rather than for the dead, and, hence, the
idea of benefitting the dead by procreating a son does not seem to be
suggested by the passage.

There is a passage in the Atharvaveda®® which seems to
contain a very vague and indirect allusion to the idea of procreation

18. The words tan, tana, tanas, tanaya and tanva (of which tdna, tanva
and tanaya disappear in the Atharvaveda) are derivations from the root tan
meaning to druw out a thread, to last, to live on. Other words tuj, tuch
(used only in the Rgveda) and tuja are derived from tuj meaning seedling.
The word s’esa is suggestive of the same meaning as tana or tanaya.

19. Nir, 11I1,2; X 7. Sarup (p. 155, f. n. 6) thus comments on taka :
'He is pushed as it were by his father to do a thing’. But can it not be that
he is called taka because he pushes forward the line of the father.

20. A, B. VII13. Asfor the later literatare cf. V. D. S, XVII 1,
21. A.V.VI117,3;¢f. T.B. 111 7,9, 8.
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as a debt to the Pitys. Griffith, in explaining the implication of
‘the debt-free’ in this passage, refers to another passage in the
Atharvaveda (III 29, 1). In the light of that passage the word
unindebted in the passage under consideration means free from the
tax to be paid to the assessors of Yama. 1f Griffith’s explanation is
relied on, the idea of debt to the manes seems unknown both to
the Rgveda and to the Atharvaveda.

Consideration of a few passages from the S’atapatha Brahmana®?
gives us a second probable explanation of the idea of debt in the
early Samhitds. ‘“Whosoever has offspring, while he, on his part,
goes to the yonder world, his offspring sacrifices in this world;
hence, future worship of the ‘gods means offspring.” “For whosoever
possesses offspring, though he, of his own self, be one only, yet that
offering is made tenfold by his offspring ; hence offspring means more
abundant offering.” A son is represented in these passages as a
perpetuator of the family worship in honour of the gods. From very
early times, the god Agni was regarded as a guide and helper in the
storm of life, and a host of other divine companions had been found
helpful in combating the adverse forces of Nature and irreligious
fiends. With this concept of identity of interest between the gods
and their human worshippers the worship of these gods came to be
looked upon as something more thana mere duty. It is a debt which
every human being owes to these well-disposed benefactors. As a
canceller of debts the son pays off this debt. It was, perhaps, on
the analogy of this debt that the debt to the manes and the rsis was
later on conceived.

A vague hint about the debt to the manes is found in a
passage of the Aitareya Brahmana (VII 9). “Should a man without
a wife offer the Agnihotra? Or should be not offer it? He
should offer, they say: if he were not to offer, he would be
amock man? ‘What is a mock man? they ask. ‘One who
(offers) neither to gods, nor to the fathers, nor to men’. There-
fore, even if one has no wife, he should offer the Agnihotra,
With regard to this a sacrificial verse is recited. ‘Even one
who has no wife and who drinks no soma should sacrifice in the
Sautramani; ‘sacrifice to free thyself from debt to father and
mother’. In accord with this command is this rule of scripture”. A

22. S.B.I18,1,31,34; 9, 3, 21 with footnote.
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passage in the Satapatha Brahmana (I 7,2, 1) also speaks of the
debt to the manes along with ' debts to the gods, sages and human
beings, but the passage is clumsy and ambiguous so much so that
it could also be taken in the sense that ‘whosoever exists is born as
(one to whom) a debt (is owed) from the gods”. The idea of threes
debts is, however, very clearly expressed in a passage of the Taittiriya
Sambhita (VI 3, 10, 5): ‘A brahmin is born with a three-fold debt
of pupilship to the rsis, of sacrifice to the gods, of offspring to the
Pitrs. He is freed from the debt who has a son, who is a sacrificer
and who has lived a student life’ The idea of a son as a debt to
the ancestors is advocated in very clear terms in Nirukta and
later literature,*®

Reviewing the evidence, we find a son as much needed for
secular needs and ideals as for continuing the family worship. The
brahmanical ideal of ason as a saviour of his dead ancestors is
grafted on this original concept of sonship in the later part of the
Vedic age. The idea was taken up and advocated zealously by the
Hindu legislators, but it could not eradicate the secular motives
lying behind the act of procreation.

Let us approach the subject from a different angle. We find in
the Rgveda that the ancient sages prayed not for sons, but for the sons
of their own blood. An alien brought into the family was not looked
upon with favour, ‘No son is he who springs from another’.
‘Unwelcome for adoption is the stranger, one to be thought of as
another’'s property’®¢. Thus, so far as the early Vedic age is
concerned, the son prized was not a son, obtained anyhow from any
one, but the son begotten by a man on his own legal wife or wives.
In course of time, however, the practice of procuring sons from other
sources or agencies came into existence. It is said in the Taittirlya
Samhita that Atri gave offspring to Aurva, who was desirous of
children. He, having been empty, thought himself to be without
strength, weak and worn out. He saw this Chaturatra (the four-
night rite) ; he made preparations for it and sacrificed with it. Then

23. Nir. II'11;1II1;V,D.S.XI48, XVII1; B. D.S.II 11,33, 34;
16, 4, 5; M. IV 257 ; VI 35 seq., XI 66 ; Mbh. I 120, 15 seq. ; III 229, 5, 12;
XIX 28, 535 ; 63, 20; 234, 7; XIII 125, 75 seq.; Vi. D. S. LXXVIII 52, 53 ;
Atri 53 ; Prajapati 118.

24. R.V.VII 4,78; IX 66, 18,
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he had four sons born, a good hotr, a good udgatr, a good
adhvaryu and a good sabhya®®. The passage is evidently a priestly
twaddle to eulogise a particular satra, but if we are to treat it as a
historical case to serve merely as corroborative evidence, we find that
Atri hands over his only son to Aurva. If religious offerings to the
manes is the primary motive of sonship, one is surprised
to see Atri willingly parting with his only son and thereby
throwing himself to eternal damnation, even when there was
nothing pressing upon him to do so. Again, it is explicitly said
in the passage that in the absence of a son Atri found
himself weak and worn out. This can only mean the
economic importance of the son in the family. Furthermore, he
gets four sons to continue his family worship. Thus, in this myth
of Atri and Aurva the son stands as a helper in the family and a
proper person to continue the family worship.?® The adoption of
Sunahs’epa by Vis'vamitra is a case of adoption not only from a
different family but even from a different caste. But what is more
important from our point of view is that Vis'vamitra bad one hundred
living sons when he accepted éﬁnabs’epa for his son. Acceptance
of a son in this case could not have been urged by a religious motive
of benefitting the Pitrs. Probably it furnishes us with an example
of sentiments which find satisfaction in lavishing affection on a
virtuous boy or girl, especially when helpless. In both these cases
of adoption sonship for benefitting the dead is hardly admissible.
When we come to the end of the Vedic age we find Manu
(IX 168) defining adoption in the following words: “That (boy)
equal (by caste) whom his mother or his father affectionately gives,
(confirming the gift) with (a libation of) water, in times of distress
(to aman) as his son, must be considered as an adopted son.” A
person is required by Manu to adopt only in times of distress, a phrase
very ambiguous in as much as it is not clear whether the distress is
spoken of in reference to the adoptor or the natural father of the
child. Again, it is difficult to define the exact implication of the word

25, T.S.VII1,8,1.

26. Another example of the transfer of sonship is found in the myth of
Bhrgu and Varuna. According to Aitareya Brahmana (IIT 34) the first part
of the seed that was kindled up became yonder Aditya: the second became
Bhrgu; him Varuna took; therefore is Bhrgu descended from Varuna In S. B.
(XI 6,1,1) and T. U, (III 1) Bhrgu is spoken of as the son of Varuna.
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distress. Kullika and Nandana interpret it to mean extinction of the
adoptor’s family through absence of a male issue, and Raghava
admits it as an alternative interpretation. Raghava and Nérayana,
on the other hand, hold that it refers to the inability of the natural
father to administer to the needs of his child through causes such as
famine. It is difficult to say which of these two interpretations
Manu had in view, but Vijiianes'vara (p. 213) and Apararka (p. 736)
uphold the latter explanation.

We know from the Mahabharata (I 111, 1-3) that Kuntibhoja
adopted Kunti. Adoption of a daughter is also spoken of in
other works on adoption. It is evident that a daughter cannot
primarily procure the salvation of her father and his ancestors by
presenting funeral cakes. Her adopticn, which was not rare, must be
for ends not necessarily religious.

Besides, the mantra accompanying the act of adoption runs thus:
“I take thee for the fulfilment of dharma : 1 take thee to continue
the line.””?” The word dharma in the mantra is generally interpreted
to refer to the presentation of funeral cakes. But evidently
dharma implies all religious duties which a man as a householder
was bound to perform from day to day and all social obligations
which, as a member of the community, were imposed upon him. The
limitation of this wider sense of the word dharma is not warranted
by corroborative evidence. Even in the later Vedic literature and
post-Vedic literature, then, there are various motives, more often
non-religious in character, which regulated adoption.

Besides adoption, the Aryans in India seem to be familiar with
another practice of procuring a son, the practice of appointing a
widow to a relative with a view to beget a son for the deceased.
The usage varied much in course of time, and, therefore, it need
proper analysis to understand it in its proper perspective,

The life history of the Epic heroes may be thus summarised for
our purpose. King Santanu once saw a fisherman’s daughter, Satyavati
by name, and fell in love with her. The fisherman was prepared
to marry the girl on the condition that sons born of her must defeat
the right of Bhisma, the eldest son of Santanu by Ganga. Bhisma,
with a view to satisfy his father's yearning for the girl, agreed to resign

27. B.D.S. VII 5, 11
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all his claims to the throne, and promised never to marry in order
that no trouble might arise through his sons in future. The marriage
was settled. Satyavati gave birth to Vichitravirya, who was married
to the princesses of the king of Benares who were abducted by Bhi-
sma tor his brother. Unfortunately Vichitravirya died without leaving
ény issue to succeed him. Satyavati, thereupon, requested Bhisma
to marry his brother’s widows and beget sons on them to continue the
line of his father. Bhisma refused to do so. Vyasa, the son of
Satyavati by Parasara, was consequently commissioned to beget sons
on the widows of Vichitravirya, The sons born were Dhrtarastra,
Pandu and Vidura. Pandu once killed a rsi enjoying with his wife
in the form of a deer. Thersi cursed the king, and Pandu was then-
ceforward prevented from enjoying with his wife. The king in great
despair asked his wife Kunti to procure sons for him from other
agencies, and Yudhisthira, Bhima and Arjuna were procured by her
through the instrumentality of gds.

The life of the Pandavas as depicted here may now be analysed.
To start with, when Satyavatl asked Bhisma to beget sons on the
widows of Vichitravirya he refused to do so. Prof. Holtzman belie-
ved that Bhisma actually begot sons on them. His contention is
Bhisma is often addressed as grandfather not in a categorical sense
but in its specific sense. He quotes some passages from the Maha-
bharata which obviously bear out this fact. These passages are:
‘You father of my father, who lifted up once again the family of
S’antanu, which was buried, act following your own will in sucha
way that your son’s sons may live with mutual affection’. Again,
Arjuna says, “How shall I fight in battle with my grandsire ?...
When a child I used toclimb unto his lap and I would say ‘father
dear’ to the father of my father Pandu, and he would say to me ‘I am
not thy father, I am thy father's father.”®® “These” observed Dr.
Winternitz, “are, at any rate, very solid grounds for assuming, as
Prof. Holtzman does, that in the original poem Bhisma actually
married his brother’s wife (or wives) and became the father of
Pandu.”?® But it cannot be asserted from these passages alone that
Bhisma actually married the widows as a grandfather’s brother may
conceivably be called grandfather, a very normal practice in modern

28, Mbh, V 30,9, 10; VI 108, 92 seq.; cf. VII 198, 40.
29. Winternitz M,, J. R, A. S, 1897, p. 722
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Hindu families. The Epic, however, tells us that when Satyavati
comes to Bhisma and entreats him to beget a son for the propaga-
tion of their race and asks him to take them (the widows) as wives»
following the precepts of the Sastras, he objects to such a proposal not
because it was repugnant to him but because it entailed the violation
of his vow of celibacy.’® Satyavati still pursuades him to look upon
this as an apaddbarma, the duty in adversity, but he would not flinch
from his vow. The very fact that he is not horrified at the propo-
sal made by Satyavati shows that there was nothing unusual in the
offer. And, if such a practice was a normality in those days, there is
no convincing reason Why he should have offended his mother and
bring his family to extinction by his denial.

Let us now look at the answer which Bhisma gives to his mother,
Satyavati. “I shall relate to you”, says he, “the righteous way by which
the line of S'antanu may be without destruction in this world.”
Then he narrates how some of the Ksatriya families, threatened
with extinction, were saved by the services of the Brahmins, and
concludes “thus Ksatriyas were born on earth (after their extermi-
nation) through the Brahmins. Hearing this, do what you like.”®*

Services of the Brahmins for the act of procreation are highly
eulogised in the Mahabbarata. Devayani is not perturbed at the idea
that a maiden should procure a child unhesitatingly from an elderly
Brahmin? The great families of the Ksatriya kingg had resorted to it,
upholding the eternal law. S'aradandayani cohabited with a brahmin
and became the mother of three sons. Saudasa Kalmasapada invited
Vasistha to beget sons on his wife Madayanti. Bali proposed Dir-
ghatamas, who had come there drifting along the ocean, to render
his services in begetting sons on his wife Sudesna.’® Still more
striking is the case of Pandu. He requests his wife Kunti to invite
a virtuous brahmin in order to procure sons for him. “I command
thee to obtain excellent offspring from one that is equal or superior
to me.” Kuntl opposes this proposal of her husband saying, “I shall

30. Mbh. I 103, 13 seq.

31. Mbh. I, 104

32. Mbh. I 83, 7; 104, 32 seq.; 120, 38 ;122, 21 ; cf, 177, 34. It is said
(1182, 17 seq.) that king Kalmasapada was cursed by a brahmani that he
would die while approaching his wife in her season. She had also said that,
because he had killed the sons of Vasistha, Vasistha will be solicited by him

to beget sons on his wife.
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not think of any man save you even in my mind”. “She knew,” she
says, “that Bhadra, the widow of the king Vyus'itas’va, being child-
less, slept with her husband’s corpse and got children. She, too,
shall therefore obtain sons from Pandu through austerities.,” Then
Pandu eloquently narrates to her the old law approved of by the
sages, where women were without restraint and flirted at their own
will. There was no violation of dharma if they independently
flirted from their very youth. That was the eternal law till S've-
taketu established the maryada (restriction). “Even now", he con-
tinues, “women belong to their husbands only during their sea-
sons; at other ‘times they are independent.”” He ultimately
prevails upon her on two grounds. As a devoted wife she should try
to please bim who was incapacitated for procreating. And, impli-
cit obedience to her husband’s call, whether it is righteous or other-
wise, is a virtue in every devoted woman.®®

This ignoble glorification of the priests as proper agencies of
procreation in various legends and in the speeches of the two
great figures of the Epic is a clear indication that the selection of
Vyasa for procreating children on the widows of Vichitravirya,
when Bhisma refused to do it, was urged by the fact that he was
a great sage. His service as a sage is fairly compatible with
such an eminent royal family as that of S’antanu, when other
royal families had sages like Vasistha and Dirghatamas. Dr.
Winternitz subscribed to this view when he observed that “the
legend which makes Vyasa a kind of brother-in-law of Vichitravirya's
wives is clearly an after—thought.”

The two dialogues, one between Satyavati and Bhisma and the
other between Kunti and Pandu, show that the Brahmins were regar-
ded as proper agencies of procreating children toa deceased or an
incapacitated man in the Epic period. The stand that Kunti takes
against Pandu’s proposal and the attitude with which Satyavati
approaches Bhisma show, however, that this part ascribed to the
Brahmins was a later version.

This new practice does not appear to have been accepted by the
people zealously and whole-heartedly. Arjuna is said to have raised
the cry “why did the highminded Vasistha, who yet knows the highest

33, Mbh. I 120-122.
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Whether the brother actually married the woman or not cannot be
definitely asserted. In the second stage of Niyoga this task of the
brother was pertormed by the Brahmins also.

When Brhaspati approaches Mamata, the wife of his elder
brother Utathya, for sexual intercourse, she entreats him to avoid it.
Her denial proceeds from the plea that she is pregnant and there is
no sufficient space left for the second child. In spite of her persua-
ssions, Brhaspati forces himself upon her and she submits. A simile
in the Mahabharata runs: “As a woman, when her husband dies,
makes the brother-in-law her husband, so the earth makes the Ksa-
triyas her husband when she does not get the Brahmins,”*® We are
told in the Ramayana that, when Rama hotly pursuaded a demon in
the form of a golden deer to satisfy Sita’s craving for his skin, ths
demon raised a loud cry for help. Sita, hearing this, thought that
Rama was in danger, and asked Laksmana to hasten quickly to his
brother’s help. Laksmana hesitated, and Sita wildly cried out, “you
wish to see Rama dead so that you may get me (for your bride)".*°
Elsewhere purity of heart, which did not allow him to see even once
in his life the whole figure of Sita, is ascribed to L.aksmana. We find
here the younger brother freely consorting with his brother's wife and
at times marrying her after his death. In a text of Brahma PPurana
procuring a son from a brother-in-law, devr, is said to be a practice
forbidden in the Kali age. ‘It is improper for the Brahmins’,
according to Vayu Puffina, ‘that a widow should be appointed or that
she should be married, on the death of her husband, especially
to her brother-in-law’. Kautilya has recognised the first claim of
the brother-in-law, younger as well as elder, to espouse his brother’s
wife or widow under certain contingencies. “The wife of one, who
has long gone abroad, or who has become a recluse or who is dead
should wait for seven menstrual periods and for a year if she has a
child already. Thereafter she may marry the full brother of her
husband. If there may be many brothers she should marry one who

existed in unrestricted form in early vedic times,” but he added a note that 'on
more detailed analysis it appears that the feeling against the husband’s elder
brother probably existed before the vedic people came. The limiting of the
function of unrestricted levirate of the immigrants would in that case arise
from the interaction with the older people.’

39, Mbh, I104, 8 seq.; XIU 8, 22 ; cf. also XII 72, 12.

40. R. III 45, 6, 24 seq.
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is near in age {to the first husband), who is virtuous, capable of
maintaining her or who is the youngest or unmarried. If no such
brother exists she may marry a non-uterine brother, a sapinda or one
of the family.”4* Here Kautilya allows a woman to marry again
under certain contingencies even when she has a child. While
contracting remarriage she should first select the brother-in-law,
then a sapinda, and ultimately a member of the family., Among the
brothers-in-law choice has not been restricted to the younger
brothers as virtue and capacity to maintain are the guiding
factors in the-choice. Considering the fact that Kautilya is either
anterior to the Mahabbarata or at least a contemporary of the great
work, marriage with the brother of the husband, younger as well as
elder, appears to have been a practice prevalent among the Hindus
in the Epic period.

The claim of a person on his brother’s wife is recognised in
Taittiriya Aranyaka. Yaska looks upon the devara as a second possible
mate.*? In a passage of the Rgveda the widow is asked to leave
the dead body of her husband with the words “rise, come in the world
of the living, O woman: he is lifeless by whose side thou liest.
Wifehood with this thy husband, who took thy hand and wooed
thee, has been fulfilled.”” It is difficult to ascertain the person

41 Brh P. (Apararka, p. 97): Vayu P. (Vidvaripa, p 75); Kau 1II 4
(Vol. 11, p 29). Marriages, or at least the younger brother’s intrigues in the
zanana of his elder brother, are known to the Jataka literature (Vol. II, p. 255 ;
IV, p. 50). Marriage of a widow with a younger brother of her husband is
compulsory in some and usual in almost all the lower castes in Northern India-
Among the higher castes, though actual leviration may not be allowed, great
freedom, sometimes amounting to mild flirtation, is allowed with the younger
brother. In the districts and provinces round about Bengal the younger
brother of the deceased is considered to have the first right to the hand of his
elder brother’s widow. If the widow marries some other man, she loses all
right and authority over the chidren, if any, by her former husband, On the
other hand, the younger brother is duty bound to marry his brother’s widow,
if she so chooses. His refusal brings a great opprobrinum. Marriage with the
widow of a deceased brother is quite common in the Punjab and very often
causes a man to have two wives at the same time. Bonerjea B., Ind. Ant.,
1930,p. 95; Roy S. C., J. B. O. R. S, Vol. VI, p. 87; Vol. 1II, p, 544 ;
Chattopadhyay, Kinship and Levirate sn Indig, Man, Vol XX, p.39;
Jolly J , Law and Custom, p. 156.

42, T. A.VI1,3;Nir III 15,



100 HINDU KINSHIP

who had the privilege of uttering this verse, but, according to a
passage in the Aévalayana Grhya-sutra (IV 2,15), “her brother-in-
law, being a representative of her husband, or a pupil (of her husband)
or an aged servant should cause her to rise.”” Oldenberg (p. 239
n. 18) reads the text differently: “Her brother-in-law, (or some
other) representative of her husband, pupil or an aged servant should
cause her to rise.”” The first interpretation seems more plausible,
because other representatives of the husband, his sapindas and
sagotras, are recognised as competent to beget children on the widow
in the latest stage of Niyoga. Verp probably, then, in the Rg-
veda times the brother of the deceased asked the widow to leave
the funeral pyre and live with him,*® In the Rgveda (X 40, 2) the
widow is said to invite her brother-in-Jaw to her bed.

The younger brother appears to have access to the wife of his
elder brother as a matter of right, but such a right is not conferred in
explicit terms on the elder brother. It is also likely that the younger
brother married the widow for the propagation of his line. But
whether the younger brother necessarily and as a right claimed the
widow of his elder brother as his full wife for love, lust and progeny
is simply a matter of inference.** We have suggestions in the

43, R.V X18,8;cf. alsoA.V.XVIII3, 2 ‘Come to him who grasps
thy band, thy wooer (didhisu), thou hast now entered into the relation of wife
to husband’. In Brhaddevata (VII 13) the younger brother is said to prohibit
her from ascending the pyre. According to Rgvidhana (III 8, 4), the
brother-in law should call back the wife of his sonless brother for procreating
a son on her

44. Meyer (Sex Life in Ancient India, p. 168 footnote) doubts the
possibility of actual marriage. Kane, Vol. II, p 619 ; Keith, (Rel. & Phil. of the
Vedas, p. 423) believes that Rgveda shows a stage of opinion in which the
widow was given to the brother or some other relative of the dead in symbolic,
if not necessarily always real, marriage. He adds that the real marriage
took place only if the dead had left no son alive to perform for him the funeral
ceremonies. cf. also C H. I, Vol. I, p 89; V. I, Vol. I, pp. 359, 379,
Whitney and Lanman (Atharvaveda, p. 849) hold that ‘the woman cannot
be left free and independent ; she can only be relieved of her former wife-
hood by taking up a new one (even if this be, as is probable enough,
nomin! only); he who grasps her hand to lead her down from the pile becomes,
at least for the nonce, her busband. Among the Indian commentators
Medhatithi (M. IX 66) and Visvariipa (Yaj. I 69) hold that the widow was
not married to her brother-in-law ; Sayanacharya, bowever, opines otherwise.
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Vedic literature that a widow did marry persons other than her brother-
in-law. The interpretation of the word devr as a second husband
in Yaska is supposed to be an interpolation.*®  Yaska derives the
word vidhava as ‘without a supporter’, from ‘trembling’, from
‘running about’. The helpless condition at the dark prospect of her
future and her running about for help and protection presume that
she was not married just after her widowhood. In view of these
considerations it is not very probable that the widow was necessa-
rily and as a matter of right married to the younger brother of the
dead husband. Such marriages might have been contracted, but it
was entirely on the will of the two to enter into a marital union
The derivation of the word devr from the root div, to play, properly
describes the relations between the widow and her brother-in-law.

The exact nature and form of leviration n India, the nature of
Niyoga and the status of a son born of Niyoga, 1n the literature of
the post-Vedic period*® may now be attempted. A woman whose
husband is dead may, six months after the death of her husband,
procure a son to her deceased husband through her biother-in—law:
on permission of her gurus being obtained for 1t. By gurus Vasistha
means the teachers and the officiating priests of the deceased, though
other writers use the term to stand for the relatives. In the absence of
a brother-in-law a sapinda relative was commissioned (M IX 59, 147)
1o beget a child. Gautama extends this right to a person reciting
the same pravara and even to persons related through yoni. Biihler
believes that such a right was extended by Gautama to one who
belonged to the same caste, though the term yonisambandha would
hardly permit such a meaning. But while, on the one hand, Gautama
extends the circle of agents to beget a child on the widow, on the
other, he is famihiar with an opinion, perhaps of other Sutra.writers,
wherein the brother-in-law alone and nobody else is recognised as a
person worthy of the task. Gautama personally shared this view
because elsewhere he says, ‘(a son) begotten on a (wid>w) whose
husband’s brother lives, by another (relative ) is excluded from in-
heritance’*”. It seems in olden days the right to beget accrued only

45, A.V.V17,8;1X5,27,28; T.S.1112, 4, 4; Kane P. V_‘. His,
of Dharm., Vol. 11, pp 614, 615. Sarup L., Nirukta, p. 48.n. 5.

46. G.D.S, XVIII 4-11; V.D.S. XVII 56-63; B.D.S 113, 17;
4,9-10; M. IX 59-63, 97, 144, 146,147 ; N. D, S. XII 80-88.

47. B.D.S.1I4,9; G, D. S, XVIII 7; XXVIII 21 ; cf. XVIII 4,
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to the brother-in-law, and the extension of this right to a wider circle
of kin, sapindas, is a later development. Again, the main idea behind
the appointment was to procure an heir to the deceased, because,
over and above the explicit reference to such an intent, it is insisted
that a widow who is either barren, past child-bearing or very aged
should not be appointed, and the person commissioned to beget need
not be sickly. The marital relations between the widow and the
person begetting are said to last until one or, according to some, two
children are born. And they take place in a manner which strictly
prohibits the agent to dally with the widow amorously or ill-treat her
in any way. If the restrictions imposed are not properly observed,
the son begotten does not get the share of his father in the family
property*®,

It seems very probable from the institution as 1t is presented to
us 1n the Dharma-sutras and Manu that in its early stage the younger
brother had free access to the widow of his brother. But the early
legislators found the practice unpalatable and reprehensible, and even
when they could not eradicate the time-honoured usage at a single
stroke, they tried to check its occurrence by devising and imposing
proscriptive rules of marital behaviour and by giving the widow a
free hand in the matter. The way in which Niyoga in general is
condemned bears this out. ‘It 1s the violation of the ancient law’.
The practice first occured during the regime of Vena ‘who caused
the internuxing of castes, his intellect being destroyed by lust.’
Heavenly world and its bliss are promised to the childless widows if
they remain chaste. “ A woman who, from a desire to have offsprings
violates her duty towards her (deceased) husband, brings on herself
disgrace in this world and loses her place with him (in heaven).”*®

In the early law the connubial relations between the widow and
her brother-in-law came into existence only when the family
is threatened with extinction, and that, too, if the elders allowed
it and the widow desired it. And they lasted so long as the

48. B.D.S. 114,10; V.D. S. XVII 58 65; M. IX 58 143 seq.;
N. D.S. AII 83,85 In Manu (IX 63) any deviation from these rules is
said to render the approach incest with the daughter-in-law or the guru’'s
wife c¢f. N. D. S XI1I 86.

49, M. IX 57, 58, 64 seq.; V158, 160, 161. Manu allows approach to the
brother's wife only in time of misfortune,
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signs of conception were not visible. Furthermore, the intercourse
was regulated by enjoining its operation only in a definite
manner and for a definite period. An issue begotten in
contravention of these injunctions is an outcast. Under the rigour
of these restrictions there is no idea of marriage, Niyoga was also
permitted in the life time of the husband and on the wife of an eunuch
or of one incurably deceased. Manu allows actual marriage of the
widow with her brother—in-law, if the widow be a maiden whose
marriage with the deceased was merely plighted but not ceremonious-
ly completed. And even in that case the widow had to choose
whether to contract such a marriage or not. This only means that
there was a time when the brother-in-law could marry the widow of
his brother, but it cannot be asserted that he bad a claim upon her.
The new doctrine was propounded by the legislators to check the
sex-licence that prevailed in the society ; and as such, if it be argued,
1t cannot precisely determine the relations between a person and his
brother’s widow. We only hold that the son begotten by Niyoga is
held in high esteem in spite of this new doctrine probably because it
was a favourable practice 1n the Vedic period.®?® The new doctrine
and the restrictions imposed on Niyoga and the remarriage of widow
are all aimed at putting a check on free relations between a widow
and her brother-in-law. They thus serve as an evidence for an early
stage where the brother—in—law had free sex-access with a wife or
widow of his brother, but they do not necessarily point to his
acknowledged claim on her,

Though the writers of the post-Vedic period either forbid or
restrict Niyoga, the circle of agents for the task is much widened,
Baudhayana has not told us who were the exact persons, and
Vasistha, while explicitly prefering a member of the family, recogni-
ses a larger circle of kin, Gautama extends this privilege even toa
person who belongs to the same pravara group as that of the deceased,
though Manu speaks of those agnatic relatives only who are called
sapindas.

In Gautama Dharma-sutra persons related through the mother,
yonisambandhas, are recognised as competent agents in the
absence of a person belonging to the same pravara group. Dr. Biihler,
in translating the text, referred to a member of the caste, instead

50, M. IX 163 seq.
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of a relative through the mother, as a competent agent.®* Neither the
Sutra-writers nor the authors of the early Smrtis recognise cognates
as competent agents to beget. Besides Gautama, Kautilya admits
the matrbandhus, congnates, as competent agents for Niyoga.®*

The view of the later Smrti writers is not very clear. Inthe
opinion of Visnu ( XV 3), according to Dr. Jolly, a sapinda or a
member of the highest caste is competent to beget a son on the
widow. But, according to Dr. Buhler’s translation, “the son 1s
begotten by a kinsman...who belongs to the highest caste.” The
interpretation of Dr. Buhler appears to be a forced one, and conse-
quently is not tenable. Narada (XII 48), according to Jolly, authorises
the sapindas who belong to the same caste to beget a child. But in
the text of Narada in the Trivendum series persons of the same caste
though not sapindas are recognised as competent persons. Accord-
ing to Yajhavalkya (I 68), the brother-in-law, a spainda or a sagotra
can beget a child. In another passage (II 128), bowever, he
extends this right to a sagotra relative and others. Vijhanes'vara
understands the word ‘others’ to imply the brother-in-law or a
sapinda ; but the word sagotra being comprehensive to include both
the brother—in-law and sapindas ( of course, agnatic) his reading is
not very suggestive. Again, Yajnavalkya would not enumerate these
persons by the use of the word ‘ others’ after the word sagotra. As
a matter of fact, their privilege should be asserted emphatically be-
fore a sagotra relative. Mitramis'ra takes the word ‘others’ to
stand for persons who do not claim membership of the same
gotra with the deceased. On this interpretation the cognates are
admitted as persons being competent to beget in the absence of an
agnate. That may be the view of Yajhavalkya, but it is equally
probable that Yajhavalkya may have used the word ‘others’ fora
member of the same caste or for a Brahmin. Thus in the Smrti period
agnates to the fathest degree are recognised as agents for procrea-
tion, though the right of the brother—in—law as the most competent
person is clearly and emphatically asserted. In the absence of
agnates persons of the same caste are said to perform this duty. The

51, Kane (p 599) shares the same view, and he appears (p. 601) to
render sapravara by a member of the caste. Kau. III 6 (Vol. 11, p. 39); cf. also

IIT 7 (Vol. II, p. 40); III 5 (Vol. II, p. 35) where bandhavas are said to
procreate on the wife of a dullard, a madman etc.



THE HINDU HOUSENOLD 105

allusion to the Brahmins as agents in the text of Visnu is probably
an attempt to revive the privilege the priest once claimed as the
agents of procreation. As against the right of a member of the same
caste, the right of a cognate is advocated by some, While the
Smrti writers advocate the right of a member of the caste, the right
of a cognate has been explicitly held up by Kautilya and very likely
by Gautama too. The Hindu legislators, while discouraging the
Ppractice, extend the circle of agents for procreating children probably
with a view to indicate that, whenever it was resorted to, an agnatic
relative, and in his absence a cognate, should be preferred to a
member of the priestly class who is so highly spoken of as an agent
in the Mahabharata.

Summing up the evidence at our disposal it appears that in the
Vedic age remarriage being allowed, the widow was generally married
to the brother-in-law of the husband, younger as well as elder. At
the end of the Vedic age propaganda was started against the re-
marriage of the widow. With this change of attitude towards the
widow, the younger brother-in-law was allowed to exercise marital
rights over her only under certain conditions and restrictions. In
the Mahabharata the claim of the Brahmins as proper agents of
procreation is put forth. But the Smrti writers emphatically assert
the claim of the brother-in-law for the task and, in his absence, any
agnatic, or even cognatic, relative is preferred to a Brahmin, It is
very probable that the Brahmins may have succeeded in putting
forth their claims as agents because of the supremacy they came to
acquire,®? but such claims were not accepted by the people at large.
The institution of Niyoga thus does not appear to have come into
existence to procure sons to perform the funeral rights. Agaio,
though the number of sons procured by Niyoga is restricted to one,
two being hinted as an opinion of some, in the Dharma-siitras and
Manu it is known to vary from one to eleven in the Mahabharata.5®
If religious offerings to the dead is the main objective of Niyoga,
procreation of such a large number of children requires an explanation.
And, the tendency of the early law givers is to stamp out the practice

52. Kane (His, of Dhar., Vol.1I, p. 605) believes that the proud princely
families very likely thought it below their dignity to associate widowed queens
with ordinary Ksatriyas', and ‘they chose brahmins for appointment as the
latter were deemed to be higher than even kings in the spiritual domain’.

53. Mbh. 1104, 36, 37; 121, 35 ; 122, 22.
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and not to encourage it. How can we explain this when we know
that sonship in the interest of the dead was very enthusiastically
advocated by these very writers.

Jolly believed that economic motive was at the bottom of
the long list of secondary sons, including the ksetraja. Kane
opines that ‘the practice of Niyoga was a relic from the past and
probably owed its origin to several causes, which are now obscure,
but one of which was the great hankering for a son evinced by all
in Vedic times,’ probably for the performance of funeral rites.®*
The probable explanation for such free intercourse seems to be
the joint=household system. In an age when a widow was
allowed to remarry it was necessary that she should marry a person
who had identity of interest in the property owned by ber husband.
In the absence of such a regulation there was all probability of a
clash arising between two percons who had no common interest to
keep the household joint. In view of the fact that Niyoga is
associated with property rights even in the Dharma-sutra literature
this explanation stands to reason.

Niyoga, even in the earliest stage, does not represent a stage
of group marriage or any aspect of it in the evolution of Hindu
marriage. Dr.Sarkar believes that the marriage of the widow with her
brother-in-law was not for issue, but for conjugal love : the brother-
in-law claimed her as full wife with no limited object but for love,
progeny and property. The wife was given not to the husband but
to his family. Naturally after the death of her former husband he
claimed her as full wife as a matter of right. The later Niyoga was
a relic of this polyandrous-marriage current in the Rgvedic India,
Even Drs. West and Buhler connect Niyoga with polyandry.®® Let
us examine the hypothesis of polyandrous unions in India from
available evidence.

The Mahabharata deals with polyandrous union in the life of its
principal characters. King Drupada is horrified at the idea that his
daughter should embrace five brothers as her husbands. And he

54. Jolly J,, Law and Custom, p. 156 ; Kane P, V., Vol. II, p. 606.

55. Sarkar S. C,, p. 78 '* It would be more in accordance with natural
development to recognise in it (i. e. Niyoga ) a later special case of an earlier
general practice, by which the family continuity was assured by all the

brothers having an uxor communis'’, West R. and Bubler G., Hindu
Law, p. 419,
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challenges it (I 195, 28) as irreligious, being against the Vedas and
popular usage. It is evident from his attitude that the practice was
unusual. Vydsa comes on the scene and gives two legends to
justify it. The inconsistency so apparent in Vyasa's narration
shows that it is a later fabrication loosely tacked on to the main
story of the Epic. Again, these childish inventions are meaningless
as justification of polyandry.®?® Such supernatural explanations are
not needed to explain and justify the practice which is normal.

Yudhisthira puts forth three pleas in favour of the polyandrous
union. Jatilda dwelt with seven rsis and Varksi cohabited with ten
brothers, all called Prachetas. These cases, however, do not
relate to regular marriages but merely serve as instances of
special indulgence which the priestly hierarchy claimed on ground of
their spiritual merits. Secondly, the marriage of Draupadi with five
is said to be righteous as it resulted from the fulfilment of the
words of the mother, the highest guru. But Kunti’s attitude, when
she came to know what a grave mistake she had committed, is
suggestive, She requested Yudhisthira to advise her how her
utterance may not prove untrue and yet sir,, adharma, may not touch
Draupadi. The very fact that she is so much upset shows that she,
too, found it a strange thing. Thirdly, Yudhisthira justifies it as a
traditional usage in his family. *“We follow the path which has been
trodden by our ancestorsin succession” (I 195, 29).°7 On the
whole, then, the very fact that discussion was called forth on the

56. According to one legend, four Indras were born on earth as four
Pandavas and Arjuna was the son of Indra. God S'iva sent S'ri, born as
Draupadi, to be the wife of these five Pandavas. According to the otherlegend,
Draupadi in her former birth asked god S’iva for a husband five times, and so
she got five husbands (Mbh. I 169 and 197). The author of Tantravartika
gives equally fantastic explanation (H:s, of Dharma., Vol 11, p, 555).
These stories which are full of inconsistencies and incongruities were drawn
upon the various explanations of the polyandry of the Pandavas given in the
Puranas and loosely tacked on to the Epic at a late stage. Winternitz M,
J.R. A, S. 1897, pp 735, 744 seq., especially pp. 752-754. Goldstucker T.,
Lsterary Remains, Vol, 11, p, 132.

57. Mbh.I1191,5; 195, 30; 196, 7, 8, 13 seq. Winternitz (p. 737)
translated the passage differently. 'Let us follow the path trodden successively
by men of former ages,’ rendering purves am as ‘'men of former ages’ instead
of ‘our ancestors’, Though it is a possible rendering of the passage, the one
given here is preferable in the context.
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subject of legality of such a practice, Vyasa’s plea that it was per-
ordained and his unconvincing supernatyral explanations to support
it, Kunt’s nervous attitude and her depression-all tend to show that
it was an exception rather than a rule. Vyasa himself speaks (I 196, 6)
of the practice as being apparently, vipralabhdhen, opposed to usage
and to the Vedas. Karna's reference to Draupadi (II 67, 35) as
a harlot, she being a wife of more than one husbands, would be utterly
meaningless if there had been nothing unusual about the affair.
The fact seems to be that in the original Mahabharata polyandry
of the Pandava brothers was given as a fact without any ex-
planation for its justification.®® When the Brahmin writers found 1t
unpalatable to the society for which the work was written, they tried
to put forward explanations which did not serve the purpose for which
they were invented. We have, therefore, to infer that, as Yudhis-
thira himself argues, it is a peculiar custom of the family or the tribe
to which the Pandavas belonged. Or, perhaps, all the brothers were
aflame with love for the same woman, and the surest way to prevent
disunion amongst themselves was to make her the bride of them all.
Very probably there were very serious troubles amongst the
Pandava brothers.’® Furthermore, Yudhisthira himself admits ( I
191,16 ) that * they would all possess her in common rather thana
dissension should come about among the brothers through her.” And
Narada who related the tale of Sunda and Upasunda, who perished
fighting for a single woman, teaches them (1208, 17 ) the most
practical way: “let Pafichali be the legal wife of all of you so
that there may be no strife amongst you.” Whether the Pandavas
resorted to it as a family practice®® or as a necessary evil to

58 Winternitz M., pp. 752, 754 ; Hopkine E. W,, Cambridge History o/
India, Vol I, p, 258.

59. Winternitz M, J. R, A.S. 1897, p. 737, Sidhanta N. K., Heroic
Age, p. 123 ; Mbh. 1191, 12 seq.

60. Ttis very probable that Yudhisthira thus tries to lend antiquity to
the practice which he has bezn forced to resort to for certain reasons. Vaidya
(Epic India, p. 86) believed that polyandry prevailed at the beginning of the
LEpic period to a considerable extent among at least the Aryans of the second
invasion, represented by the Pandavas, as they had few women with them or
as they bhad come from cold climate The theory of two difterent Aryan
stocks entering India has been exploded. Moreover, the evidence adduced
here would hardly corroborate the view that the practice flourished to a
considerable extent even among the Pandava tribe,
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check a greater evil or they borrowed it from the neighbouring
non-Aryan peoples®?, is immaterial. What concerns us is
that the synthetic view of the whole episode suggests that it
is a specific case and not a general usage prevalent among the
Hindus. It may be noted here that Apastamba (II 27, 3) refers to
the bride being given to the family as an opinion known to him, and
the same usage is referred to by Brhaspati ( XXVII 20), according
to Bubhler, as found in other countries.

As for the practice of polyandry among the Vedic Aryans the
evidence is not satisfactory, though its existence is zealously main-
tained by some. We do read in the Rgveda (I 19, 5) that Maruts
cling to the young maid as a joint possession, and that the As'vina
twins married Surya. It is equally noteworthy that plurality of
husbunds is referred to directly or indirectly in some of the Vedic
passages.®? The mythological allusions may be relied upon as
corroborative evidence, but they cannot be taken as basic evidence
for postulating the existence of a usage or practice. It is true
that *“ mythologies do not invent for the gods special customs which
are foreign to human society. ” But we must also remember what
stories are not told of gods and holy men among the different
peoples. And the Indians have often declared in the Epic, too,
that “such divine figures as these are not tied down to the
laws of earth and that mankind must, indeed, follow a loftier ethics
than they.” Vedic scholars of such eminence as Weber, Zimmer,
Delbriick, Macdonell, Keith and a host of others like Jolly, Hopkins
and Schrader, flatly decline to admit polyandrous unions as Vedic.®®
The use of plurals is variously explained as ‘generic plural
‘ honorific plural’ or the ‘majestatis causa’. Again, polyandry
implies that a woman is a legal permanent wife of several

61. Hopkins looks upon the Pandavas as non-Brahmanic people (Epic
of India, pp. 376, 400), or a northern hill-tribe or family (C H.I., p. 258).
Meyer (p, 108)along with Oppert (The Original Inhabitants of India,
p. 617.) regards the Pandavas as non-Aryans. and assigns the same view to
Winternitz (p, 109 f, n ). But Winternitz seems to hold quite a different view
(J.R. A. S. 1897, pp. 756-57).

62, R.V.X8537,38; A, V.XIV 2,27

63. V.I., Vol I,p. 479; Cambridge History of India, Vol. 1, p. 88 ;
J.A.O.S. XIII p,354seq ; Jolly J., Law and Custom, p. 104 ; Mandlik
V. N., Vyavahara Mayukha,p. 397.
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husbands at the same time. Mutual relations said to exist between
a woman and her brother-in-law in the Rgvedic age hardly bear
out this fact. In the marriage hymn (X 85, 44) the wife is
enjoined to be friendly and devoted to her brother-in-law and she is
asked to rule over him. She is never known to be obedient and dear
to her brothre-in-law as to her husbandc Monogamy is held to be
the ideal of marriage and polyandry is disparaged.®* Similarly when
we read the remarriage of a widow with persons other than the
brother-in-law, we have to doubt seriously the existence of poly-
andry in the Vedic age. Polyandry is prevalent among the
aboriginal tribes of India, and it is very likely that the Vedic
Aryans were acquainted with it through their contact with these
neighbours.®®  Whatever casual reference to this practice 1s
traced in the Vedic literature is more probably an expression of this
familiarity.®®

If polyandry is not Vedic, it is spurious to associate the later
Niyoga with polyandry. Equally inapplicable is the theory of
Frazer, so far as the Hindus are concerned, that the origin of
levirate lies in group marriage.®”

Two kinds of sons have been considered so far, and we do not
find religious offering to the dead as a primary motive for their
recognition. The nature of other secondary sons, known to the
Smrti writers, and the attitude of the legislators towards these sons
do not point to the religious offering as a primary motive of
sonship.

It is said by Manu (IX 161): “Whatever result a man obtains
who (tries to) cross (a sheet of) water in an unsafe boat, even that
result obtains he who (tries to) pass the gloom (of the next world)
with (the help of) bad (substitutes for a real) son.” Manu thus
degrades the sons other than those begotten by a person on his own

64. T.S.V11,6,63 A, B.III 23,

65. Mayne J. D., Hindu Law, p. 77 ; Meyer J. J., p. 125.

66. Goldstucker (Volll, p.132), however, observes that ** polvandry
was an institution in India though in pre-brahmanic time and that instances
of it were still in memory of men.”” Mandlik V. N., p. 397 ‘**Any such stray
verses may be the remains of old traditions of loose connections, or, as is
more probable, they are used in a figurative sense.'’

67. Frazer ], ]J., Totemism and Exogamy, Vol. I, p. 501



THE HINDU HOUSEHOLD 111

wife as unfit to serve the religious purpose. The Sutra-writers take
the same view though they present it differently. Baudhayana quotes
an ancient gatha, attributed to sage Aupajandhane, “ Now, O
janaka, 1 jealously watch my wives, (though I did) not (do it)
formerly, for they have declared in Yama’s court that the son belongs
to the begetter. The giver of the seed carries off the son, after death,
in Yama’s hall. Therefore they carefully protect their wives, fearing
the seed of strangers’” The gatha is given a halo of ancient tradi-
tion to make it easily acceptable. What the gatha aims at is the
wholesale condemnation of all kinds of sons except one who is he-
gotten by the person himself on his legally married wife. The issue,
begotten by other persons on his own wife or accepted by him from
any other woman, does not bring any fruit to the non-begetter. Other
Sutra-writers hold the same view.®® Nay, in the opinion of Apsa-
stamba (II 27, 7), ‘the reward (in the next world) resulting from
observing the restrictions of the law is preferable to offspring obtained
in this manner.’

If the Smrti-writers looked upon a son as an imperative need
in the interest of the dead ancestors, one fails to understand why the
procuring of sons through any agency evoked such a strong protest
from the Brahmanic writers. It may be further noted that sonship
in case of some of the secondary sons does not arise from this reli-
gious need in as much as these sons are produced even without the
knowledge, much less the willingness, of the husband. No stretch
of imagination would ever fathom any motive behind such illegitimate
products.

Vasistha groups the secondary sons in the following order of
status, and his order is upheld by Kautilya and a host of Smrti
writers.®®

68, B.D.S 113,34.cf.Ap.D S.1113,6,7;V.D.S. XVII 9,63, 64;
G D. S.-XVII1 9,12; Manu (IX 181) propounds the same view, though
elsewhere (IX 48 seq.) thechild is said to belongto the husband of the
woman, Vasistha (XVII 6-9) gives both the views,

69. V, D, S. XVII 13-19; Kau. IIT 7 (Vol. II, pp. 40, 41); Yaj. 1I
128-132 ;Vi, D, S. XV 1-27; S'ankba 291 ; Yama, Devala (Dat, Ch. V 3, 15) ;
N. D. S. XII1 45, 46; Harita ( Vi, R. p. 549); Mayne ]J. D., p. 80.
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Vasistha 2 3 4 5 6 7 8 9 10 11 12
Kautilya 3 2 8 6 4 7 9 12 10 5 11*
Yajfiavalkya 3 2 6 5 4 11 7 8 10 12 o*
Narada 2 3 7 4 6 5 9 10 12 8 11
Visnu 2 3 4 5 6 7 8 9 10 11 12
Sankha 2 3 4 5 6 8 9 10 12 7 11
Nisada
Yama 2 3 4 5 6 8 941 12 7 10%
Devala 3 2 8 4 5 7 912 10 6 1*
Harita 2 5 3 4 610 7 8 11 9 12
2 4 3 - 5 9 6 7 - 8 -
* Krtrima

Vasistha and Visnu agree in toto and éahkha and Yama
almost agree with them. Others are in favour of degrading the
son of a remarried woman. While apaviddha is preferred by some,
Yajnavalkya and Harita degrade sahodha. Thsse slight variations
are natural because the writers, who belong to the different schools,
always try to follow the traditions of their own schools. Secondly,
they come from different parts of the country and the local usages
and immemorial customs influenced the old traditions. Thirdly, they
flourished in different periods in history and the outlook of the people,
changed as it was at different periods, moulded their views. Consi.
dering these factors working simultaneously, slight variation in the
order may be ignored. Harita's changes are a bit striking, but the very
fact that there are two different texts attributed to him minimises
their importance. Furthermore, there is a text in the name of
Harita (V Rat. p. 545) which agrees with neither of these texts.
The text runs: "Kanina gets one twenty-oneth part, paunarbhava

O0e twentieth, dvamusyayana one tinteenth, kseiraia one éigikent,
putrikaputra one seventeenth, the rest goes to the aurasa. From
the shares alloted to various types of sons '\'n this passage the ‘pum‘-‘
kiputra seems to be preferred to the ksetraja son. 1n view of suc
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contradictions in the order of sons, Harita can hardly be reckoned
an esteemed authority on this point,

It seems that people had no troublesome sensitiveness about
the chastity of women. From very early times we find one of the
elements of procreation, preferably the male element, incognizable.
The uncertainty of fatherhood, shrouded in the mysteries of gods and
sages, indicates that connections with persons other than the legitimate
husband were not quite unusual.”® Allusions to adulterous connec-
tions in the ritualistic works confirm this guess. In Varunapraghaca
ceremony the sacrificer usually asks his wife, “with how many persons
have you practised connubial relations?’ A domestic ritual formula
and a rite in some of the Grhya-cutras speak of a married woman
having her lover. The ritualistic mantra—If my mother, going
astray and unfaithful, conceived illicit desires, may my father keep
that seed from me—is recited, according to Caland, by the illegitimate
son at the sacrifice to the dead in order to cut himself off from his
natural father and remain the son of Fis legal father.”* The
Brhadaranyaka upanisad gives a spell to expiate adultery with the
wife of a Brahmin. Even a son of a virgin is not unknown”?, This
shows that in Vedic times the standard of ordinary sexual morality
was not very high.

In the Epics Indra is credited with intrigues with Ahalya,
As’vins flirted with Sukanya, and Agni fell in Jove with the wives
of seven rsis. To Agni is alco attributed a love affair with the
princess of King Nila of Mahismati.”® The Sun god deflowered the
virginity of Kunti. In his attempt to deflower the dissuading Kunti
he argues, ‘all women and men are without restraint, Olovely faced
one This is the real nature of mankind, any other is to speak
untruly as the holy tradition teaches. After union with me thou

70. R.V.I116,13;117,24;1V 42,8; VII 33, 10seq.; X 39, 7,65,12;
A, V.VI81,3;S.B.XI1II5,4,5;Ch, U, 1V4,5

71. V.S't.S.17,2,27; Keith, Rel. & Phil of the Vedas, Vul. 11, p. 477 ;
V.1,Vol. 1, p.480; Ap.G.S. XXII14; S, B 11 5,2,20; T B.16,5,2;
K Sr.SV5,7-9; M.S. 110, 11; Ap Sr,S,19,9; S.G S.1I113, 5;
M. IX 20; Caland W, Altendische Ahnencult, p. 193 seq. ; Brh. U, VI 4, 12,

72, AV, V5,8;V.S, XXX6.

73. Meyer].J.,p, 117 ;cf.S. B.1V 1, 5; Sayana on R. V. VIII 80;
Mbh, II 31, 27 seq.; cf. Macdonell A, A,, Vedic Mythology, p. 65.

15-16
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wilt again be a virgin.” Parasara, finding Satyavati not yielding
to his demand, argued in the same tone. “When thou hast done me
this favour, thou shalt become a virgin again”. Draupadi found
herself virgin again at the end of each day. Madhavi is taken to a
number of sages, Haryagva, Divodasa and Vis'vimitra, in succe-
ssion and curiously enough she is virgin again after cohabitation
with each of them.”* Besides the coaxing words, the fear of the
holy man's curse had greater influence in commanding submission to
his wishes from the virgins. The Epics know a large number of
sons born of a virgin, Karna, Ekalavya, Hanumat, the known figures
in the Epics, being buta few examples. These lascivious doings of
the gods and the devilish tricks played by them for such acts bring
about no lessening of virtues. “ Transgression of the law and
violence are found amongst the ancient (sages) but they are not
tainted by it on account of their extraordinary brilliance.””®

In the Dharma-sutras a paramour of a married woman is not
unknown.”® Woman is said to be made no more than temporarily
impure by unchastity. She imparts no taint of sin during dalliance
and 1s not to be cast off by her husband for any impurity. Impurity
due to an adulterous connection is cleared of by menstruation.””
But, on the other hand, we find Vasistha prescribing a penance for
an adultress to purify herself of the sin.”® Manu, not satisfied with
this, says : “If a wife, proud of the greatness of her relatives or (her
own) excellence, violates the duty which she owes to her lord, the
king shall cause her to be devoured by dogs in a place frequented
by many. Let him cause the male offender to be burnt on a red-hot
iron bed”.”® It is clear from his expressions, though he has not
explicitly said, that Manu is furious at the intercourse with a man
of lower gradations. Gautama and Apastamba®® prescribe such
cruelties only in case of a S'udra adulterer. Manu, on the other hand,
says that ‘offering presents (to a woman), romping (with her),

74. Mbh. I, 63, 75; 198, 14 ; Meyer J J., p. 33,

75. Ap.D.S 1I13,8,9

76. V.D S.XIV6;G,.D.S.XV17; Ap. D.S.119,15; M. IV 211,
216, 217. cf. Ya). 1 162; Vi. D S. LI 16.

77. V.D.S.V3,4; XXVIII 1-3, 8; cf. Yaj I72.

78. V.D,S. XXI6, 8,12, 13,

79. M. VIII 371, 372, 374.

80. G. D.S.XXIIl 14,15; Ap.D.S.1127,9;cf, V,D. S. XXI1.
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touching her ornaments and dress, sitting with her on a bed, touching
her in a place (which ought) not (to be touched) or allowing (aneself
to be touched in such a spot)—any of these acts constitutes adultery,
and punishment for such an act is banishment after being marked by
punishments which cause terror or death, if the adulterer is a non-
brabmin.”” Manu also prescribes a penance for the parties involved
even if it be mental unfaithfulness. Baudhldyana and Apastamba
are apparently mild in prescribing the penalties for adultery, but they
too, like Manu, have not failed to uproot the evil with a rod of
rigorous punishment, both moral and corporal. Baudhayana
prescribes Krchchhra penance for the violation of the marriage vow,
and Apastamba goes to the length of cutting the adulterer’s organ
with his testicles. In addition, the parties reap the fruit of adultery
in the world to come. *‘ By violating her duty towards her husband
a wife ..enters the womb of a jackal and is tormented by diseases.”
Kpastamba equates the transgression of the marriage vow with fal}
in hell.®* Theappalling nature of physical punishment, performance
of a penance by an adulterer to maintain his position in the commu-
nity, and the dread of ultimate degradation in the life beyond-all
three, as a whole, reveal the severe high-handedness with which the
early law givers deal with the practice of the day. It is not too much
to infer from this that the practice must be unflinchingly stubborn.

Similarly deflowering of virginity is one of the horrors that
spead under a bad king. “He, who violates an unwilling maiden, shall
instantly suffer corporal punishment : but a man who enjoys a willing
maiden shall not suffer corporal punishment, if (his caste be) the same.
From a maiden who makes advances to a (man of) high (caste) he
shall not take any fiine : but let him force her who courts a (man of)
low (caste) to live confined in her house.’®? What Manu condemns
i5 not the practice of deflowering the virgins, but an intercourse with a

81. M. VIII 352, 357, 358, 359 ; XI 177,178 ; B. D. S,114,1;3,48;
Ap.D.S.121,9; 1113, 4;26,20;cf. Mbh, XII 165, 65 seq. ; M. V 164;
I1X 30; V,D. S, XXI 14 ; cf. M, XII 60, IV 134; Mbh, XIII 104, 21 ; Mk. P.
XXXIV 62, 63 ; Yaj. III 212 ; Ap. D. S, II 27, 6.

82. Mbh. XII 90,39 ; M. VIII 364-368. cf. Yaj. II 281, According to
Narada (X1I 72), connect’on with a willing maiden is no offence. Only he
should lawfully espouse her. According to Matsya Purdna ( V. Rat p. 401),
if a person defiles a maiden with her consent, he thall be fined with the first
amercement,
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man of low caste. So long asthe intercourse takes place either
with 2 man of the same caste or one of a higher caste, Manu has
nothing to protest : nay, he would sanction it, if the girl concerned
shows her will. It is only the forcible intercourse of a man of a lower
caste with the unwilling maiden of a higher caste that is reprimanded
and penalised by Manu. ‘But at the same time we find Manu looking
upon it as an incest, a sin tantamount to the sin of violating the guru’s
bed. Nay, the king is asked to fine the oftender with 200 panas,
Kpastamba. does not tolerate the evil, He wants (I1 26, 21) the
offender to be banished, his property having been confiscated. Kau-
tilya is equally strict. “If one violates a maiden of equal caste before
puberty his hands shall be cut off or he shall be fined four hundred;
if she has attained puberty, his middle and index fingers shall be cut
off, or a fine of 200 shall be imposed, and he shall pay damages to
her father.”®?

In view of this one fails to concur with Meyer that
‘ we are not to draw from this the conclusion of a remarkable lack
of morals, not even for earlier times™.®* It is more 1n harmony
with the evidence at our disposal to maintain what Drs. West
and Buhler have said that “ something like a Spartan indifference
to mere sexual purity prevailled amongst the Hindus'.8®
If we understand this we can understand why a large number
of sons like kanina, sahodha and gudhaja are affiliated by the Hindu
legislators. 'The corrupted hife of the community was ever producing
illegitimate issues and they had to be given a suitable position in the
family so long as the moral life of the community was responsible
for their existence. Vigorous struggle was launched against lust,
seduction and adultery by the early Sutra-writers, but this did
not allow them to blind themselves to the questions of their
products, who presented no mean difficulties.

We saw that three of the four Sutra—writers and Manu were
strong in their condemnation of adultery and deflowering of maidens.
It is evident from the table given that they degrade the products
of such unions, giving preference to aliens. The derogation of these
issues is fairly compatible with their attitude towards sex morals.

83. M. XI 59, €2; VIII 368; Kau. IV 12 (Vol II, p. 172); cf.
Yaj. III 231 ; Ag. P CLXXIII 50, 51,

84, Meyer J. J., p. 181

85. West R. and Buhler G., p 881
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g
E Soe .i'é o
SEL AL TRESE & 8 2 A
Manu®® 112 3 4567 8 9 1011
Baudhayana 1 2 3 4 6 7 8 9 10 11 12 13 14
Brahma Purana 1 3 2 4 56 7 8 9 1011
Gautama 1102 3 45 6 7 8129 11

Though the early lawgivers tried to stamp out the practice of
Niyoga by hedging it with numerous restrictions, thcy bad to accord
high status to a son bhorn of Niyoga because the institution was
welded into the social mores from very early times, As for the
other issues of the wife, the early writers relegate them to a lower
rank, preferring such sons as dattaka and krtrima. Gudlaja is
apparently a variety of ksetraja with this difference that he was
begotten on a woman without the consent of her husband or his
elders, while such consent was imperative in the procreation of a
ksetraja son. In spite of this similarity, the idea of adultery implied
in the act was repulsive to the refined taste of the community, and
hence aliens were preferred to such products of adultery. Both
dattaka and krtrima sons are generally of the same caste, essentially
virtuous and receivel without pecuniary payment. Adoption had
been a known usage from the Vedic times and had gathered a tradi-
tion round it. Futhermore, unmercenary character of the transac-
tion had its own appeal. The claim of the apaviddha was not set so

86. M IX 134-136, 158-160; B. D, S.1I3, 14seq;G D.S XXVIII
32,33; Brh. P.; Kalika P (Mayne ]J. D., p 80) agrees in toto with Manu,
Also cf. Dat. ch. V 26, Inthe Mahabharata (I 120, 32-34) the order given
is : svayamjita, pranita, parikrita, paunarbhava, kinina, svairiniputra-these
are bandhudayadah ; datta, krita, krtrima, svayamdatta, sahodha, hinayoni-
dhrta-these are only jiatis. Elsewhere (XIII 49) the order is: atman,
anantaraja, niruktaja, prasitaja, datta, krta, adhyudha, kanina. The two
orders are neither in accord with one another nor with one given in the
Siitras and Smrtis, But it is evident that the Mahabbharata is more in
harmony with the order of Vasistha than that of Manu.
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high because desertion by his parents either implied lack of some of
the essential virtues of a son in him or afforded no opportunity to
attest them.

The place assigned to the issues of a virgin, kanina and sahodha,
is quite appropriate. They are preferred to krita because the latter
is a commodity bought for a price and as such stands on a very low
level. Svayamdatta is set lower than krita, perhaps because one
has no means of ascertaining either his parentage or his virtues.
Kanina and sahodha, who share the blood of the mother, have as
such better claims as against worthless aliens. The degradation of
paunarbhavaisaresultof the new attitude towards widow-remarriage:

In Vedic times the widow was allowed to contract a second
marriage, very often with the brother of the deceased. Vasistha
allows the widow to remarry, but elsewhere he restricts this privilege
to those widows only whose first marriage was plighted but had not
actually taken place or whose marriage bad not been ccnsummated.
Baudhayana allows the woman to remarry if her marriage had not
been consummated, or her husband is impotent, outcast or mad.
Manu allows a woman whose marriage was plighted but not comple-
ted to form a temporary union with her brother-in-law to procure a
so.. Other Sutra-writers, defining the marriageable bride as one
‘who did not belong to another’, implied that a woman should not be
remarried. Manu expressed the same view by saying that ‘once is a
maiden given in marriage,’ or that ‘a second husband is nowhere
prescribed for virtuous women’. The husband -t a remarried woman
is excluded by him from the s'raddha dinner®’. In the Mahabharata
we are told that the sage Dirghatamas enunciated the rule for the
first time that ‘a woman shall have only one husband as long as she
lives. Either he be dead or alive she shall not obtain another,
Having gone to another she will undoubtedly sink low’..® The

87, V.D.S.XVII19, 20, 72, 74; B.D.S.1V1,16;113,27; MIX
69-70.176 ; G.D S.IV1; Ap.D. S. 1113, 1seq.; cf. Yaj 152; M, IX
47,71 :V 162, VIII 226, III 166 ;cf. also M.V 156 seq., IX 65; Yaj; I
65, 224 ; Vi. D. S, V 160, 161,

88 Mbh I104, 31 seq. cf. the sentiments in the oath of Arjuna (VII
73, 28) avowing the death of Jayadratha ‘May I go to the fate of those sinful
men who marry non-virgin, bhuktapiirvam, women’. Inthe Puranas remarriage
of a woman is said to be forbidden in the present Kali age. (Brh, P.
in Apararka, p. 97) ; Kane P, V., p. 612,
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tone of the early lawgivers, thus, seems to check the practice of
remarriage. It was a difficult task and, therefore, the lawgivers,
in the first instance, allowed remarriage in certain cases, and, in
the second instance, degraded the issues of a remarried woman.
Writers like Kautilya, Yama and Devala, who follow Vasistha
in according higher ranks to the issues of the bride, assign a very
fow rank to the son of a remarried woman probably because widow-
remarriage was getting more and more unpopular with the advance
of time.®®

The history of secondaty sons among the Hindus shows that
a few of them had to be recognised as sons and had to be affiliated
to the family merely because the sexual laxity prevailing in the
community so demanded. Ksetraja and dattaka are shown to be
the products of ancient institution or tradition rather than of
the religious principle. With this historical background one cannot
agree with Sen Gupta who looks upon secondary sons as‘an
institution of later growth which grew up under the influence of
other societies surrounding them.'®°

Before we leave the consideration of secondary sons there
remains the question of the putrika which needs some discussion.
* He who has no son ", observes Manu (IX 127), “ may make his
daughter in the following manner an appointed daughter, (saying
to her husband), ‘The (male) child, born of her, shall perform my

89. A versein latex works allows the woman to remarry only in five
cases of necessity, namely, if the husband has disappeared or is dead, if he
has joined an order of monks, isimpotent or is excommunicated. N. D. S.
XI197; Paras’'ara IV 28 ; Ag. P. CLIV 5-6.

90. Sen Gupta, Man, XXIV, p. 40 ; cf. Ross II. A., Man, XXII, p. 169
With a high concept of married life and the refined taste of the progressive
community they were derogated and adoption was recognised as a less
degrading method of allowing a sonless man to obtain an heir. Once this
reformative tendency gets hold of the people's mind, regulations in sex
relations are hotly advocated and sternly enforced. But the force of
immemorial usage is strong, and especially so in a country like India, where
worsbip of the ancient traditions and respect for the usages of different
districts are passionately ingrafted into the blood of the people. The later
jurists have to let in affiliated and adopted sons without restrictions of any
clearly discernible principles whatsoever,
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funeral rites.’"* In this statement two facts are implied: firstly,
an expressed stipulation between the husband and the father of a
girl that she is putrikd is essential. Secondly, the right of her
father over this son is apparently for the performance of his funeral
rites and for nothing more. The Sutra-writers also emphasise the
importance of an expressed stipulation, but both they as well as
Manu are familiar with a practice wherein an expressed stipulation
is not always necessary, the mere intention of her father being
sufficient to entitle him to get the son for him.°* Manu, while
apparently insisting on an expressed stipulation, does not appear to
be keen about it as he has said that a sonless man may demand
from his son-in-law with or without any expressed stipulation
his daughter’s son to attend to his obscquues,

Vasistha looks upon the putrika herself as a son. Baudhdyana
and Manu have not said so expressly, but they hold that view.®¥
According to them, ‘the son of an appointed daughter should offer
the first funeral cake to his mother, the second to her father and the
third to her father’s father . The offering of a cake to the putriki
suggests that she was looked upon more as « male than a female
issue of her father. Further, according to Manu (IX 134, 135),
with the act of appointment the daughter secures interest in the
property of her father, which, if she dies childless, devolves on her
husband. A sonless father thus saw in his daughter a son of his
own blood.

We are told in Baudhayana S'rauta sutra (XXIV 32) that the
son of an appointed daughter offers first pmda to his maternal
grandfather with the mantra, ‘father to her and my father's father,
(thee) and those who are after you'. The other two pindas are
offered with the mantra with corresponding changes. Here the
appointed daughter is not said to receive a pinda, though in his
Dharma sutra Baudhayana refers to her as the recipient of the first

91. B.D.S.1I3,15; G. D.S. XXVIII 18-20; V. D. S. XVII 15-17;
M. 1II 11 ; IX 136 ; cf. also Yaj. I 53 ; Vi. D.S. XV 6.

92. V.D.S.XVII 15, cf. Mbh. VII1 60, 5, 6. Bhagiratha took Ganga
on hislap. She became his daughter, She became his son (by securing
salvation for his deceased ancestors). B.D.S.II3,16; M. IX 140. cf.
also M. IX 136, 139 where Manu speaks of the son of an appointed daughter
as son's son.



THE HINDU HOUSEHOLD 121

pinda. She is looked upon as a male issue of her father in as much
as her father is referred toas the father’s father by her son. But
why, then, is she not given a pinda? We must either admit that
there were two traditions current in those days and Baudhayana
refers to them in his two works, or that the view which is expressed
in his S’rauta sutra is the earlier view which was later on modified
very probably under the influence of Manu,

It is said in the Mahabbarata (I 116, 11) that Gandbari, even
when she had one hundred sons, longed for a daughter because the
world that a daughter’s son can secure was denied to her. The
Pandavas, during their exile in the forest, once saw a poor brahmin
faced with a dreadful calamity of handing over a member of his
famuly for the satisfaction of a demon's hunger. When a daughter
of the brahmin offered berself a willing prey to the demon, the
brahmin burst into doleful lamentation because he would thereby lose
the world that a man got through his daughter's sons. King
Nahusa, when degraded from heaven, secured his place once more
through his daughter’'s sons®®, In these episodes in the Epic a
definite place has been assigned to the daughter’s son in the titual
and it is solemmsed by association with heavenly world.

When proper brahmins for the S'raddha ritual are not available,
daughter’s son can be fed in the place of a brahmin. Besides this
occasional service rendered by him, be is to be entertained, though
he be a student, at a funeral sacrifice, he being one of the three
means of sanctifying the S’raddha. Furthermore, he is to observe
impurity for a day in the event of his maternal grandfather’s death
and to take an active part in the services just after his death®%. A
definite function in the rituals of the dead thus appears to have been
assigned to the daughter’s son by the Sutra-writers and Manu.

The closer contact of a man with his daughter’s son through
these various phases of religious life is attempted at the end of the
Vedic period. We also saw that though regular offerings were not
made to the maternal grandfather and his ancestors at the Parvana

93. Mbh. 1159, 6; V121,
94. M. III 148,234,235,V 81;V. D.S.XI35; P. G. S. IIT 10,40,
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‘S'raddha in this period, a childless man did secure the service of
his daughter's son, putrikaputra, for the same.

While an attempt is made by some to trace the practice in
the Rgveda (I 124, 7) Keith remarked ‘it is not found mentioned
in any certain passage in the literature before Yaska, Brhaddevata
and Dharmasutras.” But the fact that a definite S'raddha procedure
1s enjoined for a putrikaputra in Baudhayana S'rauta sutra and for a
dvamusyayana in other S'rauta-sutras®® clearly indicates that putrika
was known and associated with religious principle at least in the
later Vedic age. One does not find it easy to explain what Manu
(IX 128) meant by quoting the example of Daksa appointing his
fifty daughters to multiply his line.

The precise nature and content of the Hindu family group may
now be formulated: The jomnt family is a unilateral group either
patrilineal or matrilineal and corresponds to the German term
Gross families. I'amily, in its narrow sense, consisting of the trinity
of the father, mother and children, is often referred to, but that
is not the only norm. A group larger than the natural family is
spoken of as residing in the same house. Five generations, consti-
tuting a family unit, are clearly enunciated in a passage of the
Atharvaveda—" Self, father, son, grandson, grandfather, wife, the
mother that bore me, those who are dear, them I call upon.”?® On
the other hand, the great-grandfather is never referred to in
the Vedic literature except 1n a funeral hymn in the Atharvaveda,
where he is invited as one of the ancestors along with the father
and the grand-father. Similarly the third descendant is hardly, if
ever, referred to in the Vedic literature. There are no definite
words for descendants in different generations, but very often the
word meaning the first male descendant is repeated to suggest
possibly the descendants in the first and second generations.®” In
some passages the words toka and tanaya are used in pairs probably
to suggest descer.dants in different generations. Similarly the word

95. Ap S'r.S,19,7;Sat S'r.S.I117;S,S'r.S.IV 4, 6.
96 A.V.,1X5,30;cf.IV5,6; V22,12 'O takman along with thy
brother the balasa, along with thy cousin the scab, go to yonder foreign folk.'

97. R.V.I 92, 13; Karve Iravati, p. 81; cf. the Gujarati expression
chhaiyé chhokara or bachcha kachcha (kachchs bachchs in Marathi),
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napat has been used for a child in all passages, where in a conven-
tional expression different gods are called the child, napat, of
might, water, etc., and perhaps for grandchild in some passages.
In two passages®® where the word is used to express genealogy
both the meanings, son and grandson, are possible. ‘Child Upa-
mas’ravas, son (napat) of Mitratithi, mark, I am the eulogiser of
thy father’; ‘He who is the son of S’rngavrs and grandson
{pranapat) of Kundapayya-in him I place my thoughts. In the
Brahmanas and later literature the word 1s found used for a grand-
son,®® and at times even for a great-grandson.’®® But the family
unit appears to be thought of in terms of two descendants and not
further. “Dwell here, be you not parted, reach the full time of human
life, with sons and grandsons sport and play, rejoicing in your own
abode.”*®! Hearn believes that the Aryan bousehold included the
descendants of a common great-grandfather but went no further.
Schrader, on the other hand, holds that an Aryan community
consisted of agnatic blood relations only to the second or third
degree.’®? So far as the Vedic Aryans are concerned, the normal
family unit consisted of three generations.

Though a joint family of three generations appears to be the
usual norin reference to the father’'s brother is not traced in
the Rgveda. In the Atharvaveda he is referred to as pitrbandhu,
a relation of the father, but no definite function has been assigned
to him. The term for a cousin, bhratrvya, in almost all references te
him in the Atharvaveda, means a rival, and there are many magical

98 R.V.X. 33,7 (Brhaddevata VII 36); 17,13 ; cf, also X 10, 1;
V1 20, 11.

99. A.B.II148; VI 18,19; M. S. 1II 8; Brhaddevata II 27, V 1(3;
according to Nir, VIII 5, 'napat is a descendant beyond the generation of the
son because he is very much propagated downwards’. ‘The general sense of
descendant has given way to a specific meaning grandson, or even great-
grandson, in the Brahmanas." V. I, Vol. I, p. 435,

100. A, B.VII10;cf. J. Sr. S VII ‘The sonof so and so sacrifices,
the grandson of so and so sacrifices, the great-grandson of so and so sacri-
fices, Thus upto four generations,” Ap. S'r. S X 11, 5.

101. R.V. X 85,42; A, V. XIV 1,22 cf. alsoA V,IX 5,30;XI, 7, 16.
cf. also R, V,, VI 20, 11.

102, Hearn W. E., Aryan Household,p 181 ; Schrader O., Prehistoric
Antiquitizs of the Aryan People, pp. 393, 394,
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performances for his destruction and expulsion.*®® ‘Driven forth
by Varuna my enemies ( who are my) kinsmen have gone unto
unlighted space. Let them go to the lowest darkness.’” Jealousy
between cousins may be an expression of rivalry between the
children of two brothers for leadership in the family or priority for
marriage time and of grudge for a share in the family property. The
reasonable inference is even when the family was joint the
collaterals were not on good accord. This sort of indifference, if
not actual hostility, to the near collaterals shows that the tendency
of disruption had already set in by the time of the Atharvaveda
and the idea of joint family had no substantial hold on the Hindu
mind at least in the later Vedic age.

The nature of other kin groups in the Vedic period may be
precisely defined with the help of kinship terminologies. Api,
sanabhi, jna, jrati, jami, sajata and bandhava are the Vedic
words indicating kin or lkinship. It is very difficult to fix their
exact connotation, because very often they are used indiscriminately ;
yet they may yield two more groups besides the family.

‘I am calling on you, listen to me, As'vins. Help me as
parents help their son.  Without wealth, without api, without jna,
without sajata am I. Save me from the curse before 1t is too late.’
Wishing for wealth I looked in spirit for jha or for sajatya,
Indragni.’ In both these passages®®* As'vina twins are requested
by Ghosa to help her with money when other kinsmen failed
her. The different words probably suggest kinsmen within different
degrees of relationship. The nearest appears to be sajatya, very
probably a brother, The meaning fits in the passages cited above
and in the passages of the Atharvaveda®®®.—'Call your brothers
and pay attention to our prayers’; ‘Give him the highest rank

among his brothers’ In all probability, then, sajata meant
a brother.

103. A.V.1I18,1;IX5, 31,36; X3, 9;6,1;9,1; V.1, Vol. II,
p. 114, In the Rgveda (VIII 21, 13) Indra is said to be without a cousin
or a kinsman from ancient times.

104, R.V.X39,6; I109,1,

105. A.V.I10,4 Gods are very often called brothers, and hence
sajata can be translated here by brothers. cf.also VI 73, 1. A. V. 1. 9, 3
‘Brothers’ is more appropriate here than kinsmen because we know the eldest
son enjoyed certain religious and social privileges and consequently it would
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In the later literature disputes among the sajatas are said to
be notorious and gods are invoked to make them subordinate.®® Ip
a Rajasiya sacrifice ‘at the time of giving gifts, the king’s kinsmen
are collected with their wealth... One-third of their wealth is distr-
buted among the priests, one-third is given at the time of the
Dasapeya to the worthy brahmanas brought in that rite, one-third
is returned to the kinsmen, villages are bestowed on them and they
become rajanyas (king’s nobles) but not worthy of coronation..
The king then sits... The brahma priest hands over the sphya to
the king, from whom it passes on to several persons viz. the king’s
brother, suta, sthapati, village headman, kinsman., According to
Katyayana (S'r. S. XV 7, 13), the kinsmen and the pratiprasthatr
mark out a place for dice play with the sphya...The play is so
arranged that the best throw comes to the king and the worst to his
kinsman.’*°” In these passages sajatas appear to be such close
relatives with whom disputes were common and consequently
dominance over them was deemed necessary, %

be quite fit that the first rank among the brothers can be prayed for. cf. also
11 6,4. 111 30, 2, 3 ‘Let there be no quarrels Lctween brothers and brothers or
sisters and sisters and sons be in accord with their parents,” In VI 5,2 Indra
is solicited to put the man far forward, to be the controller of his sajatas,
near kinsmen if not brothers. cf. also XVIII 4, 37 ‘This funeral pile (is) piled
with piling; come, ye (his) sajatas, look down at it; this mortal goes to im-
mortality ; make you houses for him according to his kindred (sabandhu).
Sayanacharya explains the word sajatah as those born together, born in the
same family, sagotras. But the word indicates a nearer group of relatives
who have definite functions to perform at the funeral,

106. T.B.IIl7,12, 2;T.S.11,7;11,1,3,2.

107. Kane P V., p. 1219. Iiggeling renders the word sajita by tribes-
man, ‘The sajata would seem to be one of the peasant proprietors or
‘sharers’, constituting the village ‘brotherhood’ ruled over by the headman,
and often actually belonging to the same family as the latter.’ (S B.E.,
Vol. XL1, p. 111). Commentator on K. S'r. S (XV 7-12) traoslates it as
brother of the villag2 headman. cf. T. 8. 11 6, 9,7 'He imploreth superiority
over his sajatas, kin (equals?)’.

108. cf A.V.119,3 ' Whether one of our own or whether a stranger,
fellow or outsider, whoso assails us, let Rudra with a volley pierce those my
enemies’, cf. alsoITI 3, 6. According to Keith and Macdonell (V. I, Vol
II, p. 418), *‘the word must clearly mean a ‘relative’ and then more widely a
man of the same position or rank. but the senses cannot be distinguished, so
much do they merge into each other’,
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The words nabhi and sanabhi are also used for kin in the Vedic
literature. * The sky is my father, my generator and nabhi. This
great earth is my mother, my bandhu.” The heaven and earth are
very often referred to as father and mother as well as brother and
sister. So the word nabhi may connote here the sense of a brother.
The same meaning can be read in another passage where it is said
in reference to fingers, “‘ the jami sisters who are sanabhi, who
bave the common origin, brighten him and strengthen the vigorous
racer.”” In two more passages the word sanabhi may be translated
by brother or a member of the same family, though the latter
appears to be more appropriate. In another passage of the Atharva-
veda a sanabhi is referred to as playing hostility.*°® Quarrels
between brothers or between members of the same family are very
likely. On the whole, then, sanabhi, like sajata, appears to refer toa
narrow group of two generations or to a normal family group of
three generations. Mrs. Iravati Karve derives the word nabhi
from home or house suggesting thereby that sanabhi meant persons
belonging to the same household,®*® and this derivation well
accords with the passages discussed here. Yaska ( IV 21) also
appears to understand the word in the same sense when he says
‘nabhi is (socalled) from being fastened together. It is said
children are born fastened to the umbilicus. Hence jnatis are
called sanabhi having a common umbilicus or a common tie.’

J7ia must represent a wider circle. The word j#ati is used for
relatives in general, but in two passages it refers to near kinsmen
who were expected to help with money. The word j7a, instead of
jhati, is found sometimes used for such near relatives.®** So jhati
meant a near circle of kin who may be looked upon as helpers
with money, too, in times of necessity. In a prayer of a lover
who goes to visit his beloved at a night time—'‘ Let the father
sleep, let the mother sleep, let the dog sleep, let the master of

109. R, V.1164,33;1X89,4; 1I13,9;A V. VI 6, 3—'May Tvas(r
lengthen out our progeny and nabhi and may they reach the place which
gods inhabit’ ; “*Whoever, O Soma, shall assail us, sanabhi or a stranger
(nistyah), draw away his strength’. 130, 1.

110, Karve I, p, 144 f, n.

111. R.V.X66,14; 117,9; 1109,1; X 39, 6. ¢f. R. V. X 85, 28
and A V. XIV 1, 26 where the jiiatis of the bride are said to thrive.
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the house sleep, let all the relatives, jhatis, sleep**?—jnats
refers to relatives who lived in the same house. In Varuna-
praghasa ceremony the woman who does not confess the names
of her lovers is said to injure her jhalis, apparently the
near kinsmen.'*® Thus the word jibati is used for a group
of relatives who had a sort of pecuniary liability as well as for
the inmates of the house. Generally monetary obligations do not
go beyond the inmates of the household. In vjew of the fact that
in the Atharvaveda, wherein the ancestor cult is seen develop-
ing on the family line from the original communal manes, three
ancestors are offered funeral prayers the term jhati may be said to
have been confined to the descendants of the common great-grand-
father. Yaska's''* derivation of jhiti from ‘being well known’
indicates the same meaning. Even in the Satra literature the word
appears to have been used for such relatives who can legitimately
share in the bride price or were duty bound to participate in per-
formance of penance for a guilt.**® The contention of Macdonell
and Keith that ‘the word jfiati denotes a relation who was connected
by the hlood on the father’s side, though the passages do not nece-
ssarily require the limitation '*1° is evidently untenable.

While sajata refers to the narrowest circle of family of the
father, mother and child with brothers and sisters, jfiati refers to a
wider circle comprising the descendants within four generations
who lived together and formed a close kin-group. Api must,
therefore, represent the widest circle. ‘Indra is neither kin
(api), nor friend nor jamu of him who does not press the soma

112. R. V.VII 55, 5. The master of the house, vis'dmpati, is Agni
who is often referred to as grhapati. cf. R. V. 1127, 8; A. V, XIX 55, 4.

113. T.B.16,5,2;S.B.1I5,2,20; K.S'r. S, V5,09,

114. Nir. IV 21; cf. Hemachandra, Anckartha Samgraha, 111 489,
p. 87.

115. B.D.S.II1,36 1n Manu (III 31) joatis are those relatives who
are entitled to receive wealth from the bridegroom in Asura form of marriage,
cf. also M. III 54 ; IV 179, 180; Ap. D. S.1I114,9; B. G.S. 11, 24. Jnati
stands for near relatives in M, II 184, Ap. D, S 110,3; 28,6and G.D. S.
11 3® though it may indicate a larger circle in M. II 132, III 264, V 77 and
G.D.S.X 4.

116. V.., Vol. I, p. 291, cf. Halayudha, Abhidhana Ratnamgala, I1
354 ; Basu, Indo-Aryan Polity, p. 14.
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juice.! ‘I regard Agni as my father, my kin (api), brother and
eternal friend.” God 1s often said to be the nearest api. In all
these passages''” api stands for kinship between the worshipper
and the worshipped. But in a passage (R. V. 126, 3)—'For here
a father for his son, api for his api,’and a friend for his choice
friend doth worship.’—api stands for a person who was worthy of
or entitled to offer worship to the same gods. Very probably, then,
api represented a clansman who shared common religious worship.
The fact that the word api 1s found only in the Rgveda is suggestive.

The word bandhu means a relative, and probably it indicates
the widest circle of relationship. ‘This great earth is my mother, my
bandhu.” ‘She severs his paternal bandhus and gives defeat to his
maternal bandhus’**®, The only significant fact is that the mother is
looked upon as a kin and persons through her, too, are looked upon,
of course very cursorily, as relatives.

According to Mrs. Karve (p. 144 f.n.) api may be derived
as one who is near, a neighbour; that jniati may be derived from
jia to know, meaning thereby an acquaintance; and that sajata
may be derived as born together to mean brothers. But she
cautiously adds " such meanings can be derived from the meanings
of the root, but their actual use shows that one word was often used
for another and all generally mean kindred’ She is right in
holding that these words are indiscriminately used for relatives, yet
from a judicious juxtaposition of various passages wherein these
words are used probable groupings of kin as indicated above may
be fairly deduced.

The agnatic Aryan family did not emphasise relationship with
females or relations through them. Yet it is very probable that
sister lived in the house. In the marriage hymn in the Rgveda
the married wife is said to rule over the brothers and sisters of her
husband. Unmarried girls are often referred to as staying in their
father’'s house, and consequently girls before their marriage or
spinsters for life constituted a part of the normal family. In the

Atharvaveda®®® fever is said to go to foreign people along with
117. R. V.1V 25,6;X7,3; VII15,1; VIII 45, 18,

118. R.V.I 114, 33; A, V. XII 5, 43. cf, alsoR. V. III 54,‘16;
VIII 21,4;A. V.X 3,9,

119. A.V,V 22,12, cf. Nir IT 32, 1 where svasr (sister) is said to be
one * who sits among her owa people’,
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his kith and kin, sister being one of them. In a passage in the
Aitareya Brahmana ( III 37), where a dispute centres round the
precedence of Raka or of the wives of the gods in a certain rite,
it is held by one party that the sister should be preferred to the
wife, but it is contested from the opposing camp that the wife,
though of a different womb, chould be preferred to the sister. This
along with the curse of the sister, often referred to in the Atharva-
veda,'?° renders it probable that relations between the brother
and sister were far from cordial and affectionate. There are, how-
ever, some passages in the Vedic literature which speak of very
amicable and binding relations between a person and his sister’s
son. ‘‘Vis'variipa, the son of Tvastr, was the domestic priest of
the gods, and a sister's son of the Asuras. He promised openly
the share to the gods, and secretly to the Asuras. Men promise
openly the share to every one; if they promise any one secretly,
his share is indeed promised. Therefore Indra was afraid. He
smote off his heads with his bolt.”” In Brhaddevata we are
told that *‘ Trisuras, being a son of the sister of the Asuras, became
the domestic prest of the go is from a desire of (rendering) a service
(to the former).*?* In both these passages the sister’s son is not
merely favourably inclined to his mother’s brother but professes
obligations towards him. In another passage of DBrhaddevata
(VIII 28 seq.) we read that ‘ Panis, on learning that S’arma was
a messenger of Indra, said, ‘Do not depart, S’arma, be our sister
here. Let us divide our wealth of cows’. ‘I do not desire your
sisterhood or your wealth.”' Tnough we do not know who exactly
the Panis were, and very probably they did not belong to the groups
of the Vedic Aryans, the fact that wealth could be shared between
brothers and sisters is very suggestive. The references taken
together indicate that the sister had a place in the family of her
parents, though the wife was slowly and steadily getting her
dominion in the family, and that ties of relationship through females
were not completely unknown even in the Vedic period.

In the later literature Manu (IV 180 seq.) forbids quarrels with
females like the daughter and sister under the threat of moral

120, A.V.II7,%; 10,1; V30,5. cf. T.B.II 5,6, 3.

121. T.S.1I5,1, 1; Brh devata VI 149. The word ksayakimyaya
may be’ readered as ‘from a desire of (bringing about) the destruction
(of the latter).’

17-18



130 HINDU KINSHIP

repercussion. The plea for an exalted status of the females, however,
finds its best expression in case of the mother. She is the highest
guru, and honour paid to her is superior to that paid either to the
father or to any other elder.**? Not only the Pandavas, who are
painted as Indian patterns of virtue, but even Duryodhana, the
arch-villain, listens more to his mother than to his father or any
other kinsfolk. Rama’s devotion to his mother is unbounded; he
never fails to pay his regards even to his step-mother Kaikeyi who
was the root cause of his blighted fortune. Attendance upon the
mother, even when she is an outcast, is enjoined by all the Sutra
writers. An outcast father is avoided but an outcast mother is
supported. ‘ There is a remedy- for every curse but there is none
such for the imprecation of the mother,” Matricide is looked upon
as a crime in the highest degree.??® The use of metronymics,
though capable of varied explanations, is partly a reflection of the
high regards paid to the mother.

The word matrbandhu, mother’ brother, occurs once in the
Vedic literature,*?* but it is not till the Siitra Iiterature and the IEpics
that we hear of his prominence as compared with the father’s
brother. In the Epics the mother’s brother 1s the nearest kinsman
and holds his rank immediately after the members of one’s own
household. Ravana 1s asked to engage himself in war with Rima
1n order to avenge the death of the sons of his sister Surpankha.
He, in his turn, seeks the aid of his mothet’s brother, Maricha,
even at the cost of his life, in his attempt to abduct Sita. S’akuni,
the man behind the whole drama at the court of Duryodhana, is his
mother’s brother. S’alya, the mother’s brother of the Pandava
twins, apparently joins the hostile camp, but at a critical time
discourages Karna and thus helps in bringing about his defeat at
the hands of Arjuna. In war crisis it is always the mother’s
brother on whom, next to the father and brother, an endangered
soldier calls for aid. Yudhisthira laments the fate of women

122. Ap.D.S.I114,6; G.D S.1I51;XXI 15; V. D. S. XIII 48;
M. II 145; Mbh. I 196, 16; XII 108, 16; XIII 105, 14, 15; 106, 64,
cf, Yaj. I35

123, Sat. S'r, S, XXVI7,45; Ap. D.S.128,6-9; V., D. S. XIII 47;
B D.S. II 3, 42; Mbh. 137, 4; Mk. P. CVI 28.

124, V.1, Vol. II, p. 150
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deprived of husbands, sons, mother’s brothers, and brothers ; and
in the fable of mice and cat the former chose the latter to be their
mother's brother to act as their guardian against their enemies, *2%
* When no relative is present, the mother’s brother, and not the
father's brother, is spoken of as the uncle par excellence.”
Krsna's betrayal of his sister’s son, Abhimanyu, is reconciled
in the Epic on grounds of political expediency.

In the lists of persons worthy of salutation and of those entitled
to the offerings of honey-mixture, the father’s brother precedes the
mother’s brother in the Sutra literature.’*® Amongst the females
worthy of salutation Gautama mentions only the father’s sister,
But in Manu preference appears to be given to the mother’s
brother and relatives through the mother as against the father’s
brother and female relatives through the father. In the long list of
persons with whom it is recommended to avoid quarrels the
mother’s brother is specifically mentioned though both the uncles
are referred to in general terms. So, too, after return from a
journey only the mother's brother is said to be honoured. In the
list of female relatives who share the dignity of a teacher's wife
the mother’s sister and mother's brother’s wife precede the
father's sister, though 1n the next verse the father’s sister precedes
then both. The initiated brahmin is enjoined to beg his food as a
part of the upainayana ceremony from his mother’s sister and not
from his father’s sister.*®” In some of the Puranas the mother’s
brother, and not the father’s brother, appears in the list of revered
persons.*?®  Visnu (XXXII 3) places the father’s brother before
the mother’s brother, but he assigns priority to the mother's sister
as against the father’s sister, To conclude, while the father’s
brother is preferred to the mother’s brother in the Sutra works
prominence is being shifted in favour of the mother’s brother first

125. Mbh, XIII 57, 3 ; cf. IX 4,9; 9, 46.

126, A.G.S.124,4;G.D.S.V 27; V17, 9; V,D.S, XI 2, 3;
XIII 41; B.D.S.13,45; Ap. D. S. 114, 11.

127. M. 1V 179, 180 ; III 119; II 131, 50.

128. Brh. Nar. P. IX 92; cf. Bh, P. (Apararka, p. 60) where the
mother’s sister is preferred to the father’s sister.,
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in Manu and thea in the Mahabharata and Purdnas. Dr, Sarkar
(p. 77) balieves the precedence of the mother in the later Vedic texts
as a survival of earlier conditions, but it is more reasonable to look
upon it as a new development.

Along with the mother’s brother, the mother’s father, the sister’s
son, and the daughter’s son are also grouped in a circle of dear
relatives. With the recognition of these kin as near relatives we
come, in the terminology of Dr. Rivers, to the concept of the
household as opposed to the joint family of the early Vedic age.

The notion of relation by marriage was developed in the Vedic
period solely as between the wife and her husband’s kinsfolk. The
terms s'vas’ura and s’vas’ru from the Rgveda onwards denoted the
father—in-law and mother—in-law respectively of the wife. Only
once in the Rgveda (X 34, 3) do we find a gambler complaining of
his having lost the favour of his wife’s mother, a misfortune brought
by dice. It is at the end of the Vedic period that we find defi-

* nitely high position assigned to the relatives by marriage, In
Nirukta (VI 9, 1) the wife’s brother, syala, is said to be so called be-
cause he comes very near on account of his relationship, according
to Naidanas, or because he offers lajas from the winnowing basket.
Thus, his recognition as a near relative is affirmed, though Yaska,
on his part, has stressed the part he plays in the marnage ritual,
In the list of persons entitled either to honey-mixture or to saluta-
tion the father-in-law is mentioned along with the paternal and
maternal uncles.*?® Nay, in some of the texts he 1s referred to
even when the father's and mother’s brothers are conspicuous by
their absence.'®® He is one of the persons whose services are
sometimes solicited in the S’raddha ; *** and impurity for a day on
his death is enjoined by Visnu (XXII 44). Manu (IV 179, 180)
recommends to avgid quarrels with relatives by marriage. Thus

120. A.G S.124,4;Sat. S'r. S, XXVIIL 1, 108; Ap. D.S.I14,11;
G.D.S.V27; VI9; V.D.S. XIIl 41; B. D, S. I 3, 45; II 6, 36;
M. II 130 ; III 119.

130. Ap.G.S.V13,19;S.G,S. I115,6; P.G.S. 1, 3, 1; G.G.S.
IV 10, 24; Ap D.S.IL8,7,

131. M, III 148; Yaj. 1 220,
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from the tim: of Yaska onwards, and even little earlier, we find the
relatives by murriage coning into pro ninence. The mother’s brother
and the mother’s father also figured prominently in the Grhya and
Daarma sutras, and by the time of Manuand the Mahabharata
attainad distinct prominence over the father’s brother.

Prominence given to the relatives by marriage and relatives
through the mother as near kin in the Sitra literature becomes
suggestive when 1ead in conjunction with a plea for the establish-
ment of individual households as a means of increasing religious
merit in the post-Vedic literature.*®2 It is said that a brother’s
son or a son of a co-wife should be looked upon as one’s own son.
The elder brother should be respected hike the father and sons
should try to live under him after their father’s death. Both these
injunctions of Manu,'®® when read along with the tendencies for
disharmony in the family in the Vedic literature, appear to have
been devised hy him to keep the family joint when it was disinte-
grating. The Vedic Aryans with theirr evident emphasis on
agnatism do not appear to have completely ignored, even in the
early period, kinship through females which assumed greater
significance at the dawn of the Sutra period probably as a result of

disintegration of the joint family and establishment of individual
household.

132. M.IX 111; G. D. S. XXVIII 4.

133. M. IX 105 seq., 171, 172; V. D. S. XVII 10, 11; G. D. S.
XXVIII 3; cf. B.D.S.II 3,13; Ap. D, S.1I14, 6; A, V. 111 30, 2 seq. ;
V30,5; cf. S. B, IV1,5, 3,



CHAPTER III
ADOPTION AND AFFILIATION

In the last chapter various types of sons that are recognised
and affiliated to the family from very early times in India have been
discussed. We may now attempt to consider their status and
position in the family.

To begin with, the practice of adopting a son was shown to
be current from the very early Vedic times. Though Apastamba
(II13, 11) protested against such an usage, Baudhayana,
Gautama and Manu assigned a very hig’ﬁ place to an adopted
son, showing thereby that the practice had become more palatable
to the public taste.

Adoption in the Vedic literature appears to be free from any
rigour of rules and restrictions. It is during the Dharma-sitra
period that rules are formulated in the matter, but they may be, as
is quite natural, flexible and not rigid. These rules are’ ; A man
should not give or receive (in adoption) an only son. Let a woman
neither give nor receive a son except with her husband’s permission.
A son should be adopted in the presence of kinsmen after the intention
to do so has been duly announced to the king. The son to be
adopted should be ‘a not remote kinsmen, just the nearest among
his relatives.’” Burnt offerings in the middle of the house, reciting
the vyahrtis, are the religious formalities preceding the act of
receiving a son.

Of these rules the one which deals with the relationship of the
adopter with the child to be adopted engages the interest of the Smrti
writers. The early cases of adoption or a variety of adoption are
two—Aurva adopting sons of Atri and Vis'vamitra adopting S’unah-
sepa. In the former case nothing has been said about the relation-
ship between the adopter and the adoptee ; the latter case depicts
the adoption of a son probably from a different caste. The authors
of the Puranas treat the episode of S'unahs’epa, but they do not

1. V.D.S. XV 3 seq. According to S’aunaka (Dat. ch. IT 5), both the
bandhus and jiidtis are invited on the occasion.
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agree with respect to the relationship subsisting between S'unahs’epa
and Vis'vamitra. Pargiter has studied the different versions of
the episode, and he concludes that “of the two genealogies, the
Ajigarta version is brahmanic and the Rchika version is ksatriya.
The latter makes Vis’vamitra the maternal uncle of S’'unehs’epa.’’?
Personally he holds that ‘ S'unahs’epa was not Rchika's son bv
his grandson’. In other words, Vis'vamitra is the brother of
S'unahs’epa’s father’s mother. Of the two genealogies, the Ajigarta
version is evidently Vedic, while the Rchika version is ksatriya
and hence non-brahmanic. Thus in the non-brahmanic circle a
sister’s son was adopted without social opprobrium,

Another case of adoption, recorded in the Mahabbarata,® is of
king Kuntibhoja adopting a daughter of king S'ura, his mother’s
brother’s son. He adopted a femfale, probably because the male
child was not available, Manu also allows the adoption of an
asagotra child, thatis, a child who does not belong to one’s own
gotra, and the Puranic traditions supply us with a few examples
of the same type.* From these available cases one can reasonably
conclude that in the early law of adoption receiving a female child
or a child related through females was not prohibited.

Vasistha describes a preferable adoptee in the words ‘adira-
bandhavam bandhusannikrstam.”  Buhler translates, he should
take as a son ‘a not remote kinsman, just the nearest among
his relatives’. Buhler's translation being not as lucid as it
should be, we have to look to the interpretations of Indian
writers. According to Vijianes'vara, ‘by the phrase adurabandhavam
(the text contemplates) the prohibition of one who is far off in
point of country and language,’ and he has many followers in this

2. Pargiter F. E.,,J.R.A.S,, 1917, p. 60. In Bhg. P. (IX 16, 30) and
Brh. P. (Pargiter, p. 59) S'unahs’epi’s connection with both Ajigarta and
Rchika is given. For S’unahdepa as a sister’s son of Visvimitra cf.
R.I 61 11,20; 62, 3; Mbh. XIII 3, 6; Brh, P, X 53~4;Vi. P, IV 7, 17;
Brhnd. P. III 66, 63-4; Devi bhagavat VII 17,

3. Mbh. I, 111, 1,3. For adoption of adaughter cf, Dat. M. VII 30, 32,
36, where Nanda Pandit refers to cases of adoption from Padmapurina and
Ram3iyana (I 11). Anantadeva (Kane P.V,, His. of Dh., Vol. I, p. 449).
4, M. IX 141; M. P. CCII 8, 12.
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interpretation.? The idea behind this prohibitory injunction seems
to select a boy who is, through proximity of contact, known to be
possessed of merits, The word sannikrstam in the text of Vasistha
is read by many of them as asannikrstam and is nterpreted to
imply the adoption of a distant kinsman or a non-relative.®
Coansidering these interpretations of the text of Vasistha one may
reasonably say that adoption of a near kin was not the rule in India.

In Dattakamimamsa, the phrase ‘adurabandhavam bandhu-
sanmikrstam ' is interpreted by Nanda Pandit to indicate the
adoption of oaly a kin. “‘'Near relative' means a near sapinda.
Proximity is two-fold, through common gotra membership and
through nearness in point of degrees. Hence, a sagotra sapinda
who is the nearest in degrees is the best. In his absence one who
is farther off in degrees. Then a sapinda belonging toa different
gotra, and ultimately the one who is not oane’s own sapinda but is
a sapinda of one’s sapinda, that is, one’s sodaka relative”.”
Thus, relatives within seven generations on the father’s side
should be preferred 1n the first instance; then a relative within
same degrees on the mother’s side, and ultimately a relative beyond
seven generations on the father’s side. In selecting a person
from these groups preference is to be given on the basis of-
propinquity in point of degrees. Nanda Pandit has based his views
on the rule of S'aunaka—A brahmin should adopt a sapinda, and
in his absence an asapinda. Persons not within the specific groups

5. Mit. p. 214; Apararka, p. 738; M. Parj. VIII, p. 653 ; V. Mit.
Sams. p. 209; Sar. Vil. para 370; Balambhatti p. 172. It is said in
Kalpataru and V. Rat. (p. 569) that ‘a son may be adopted even if
his merits and demerits are not (personally) koown if he (lives) in the
proximity of such of our relatives as the mother’s brother.’

6. Cf Devana(Kane P, V., Vyavahara-mayukha, p. 183)~asannikrstam
means excluding such near relatives as the brother’s son. According to Sar.
Vil. (370), asannikrstam relates to the prohibition of near relatives, jnatis.
Apararka, p. 739 ; Kalpataru ( Dharmakosap 1276).

7. Dat M. (KaneP.V., V. May., p. 184) cf. also V, May, p. 113;
V. Mit. Sams pp 209, 210, Nrsimhabhatta, a predecessor of Nanda Pandit,
interpreted the phrase to show that an adoptee should be, in the first
instance, a near relative, bandhu; in his absence, a far off relative and
ultimatel a non-relative ( P. Parj. p. 162).
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cannot be adopted.®* S'akala enjoins the adoption of a sagotra in
the absence of a sapinda. In the absence of a sagotra, one who
belongs to another gotra, except the daughter’s son, the sister’s son
and the mother’s sister’s son, should be selected.® The view of
Nanda Pandit is upheld by his contemporaries and later writers.*®

The nearest agnatic relative isthe brother’s son, and a pre-
ference of him for being adopted in the first instance is advocated
on the strength of a verse of Manu and the Puranic episode of
Vaitala who looked upon the son of his brother, Bhairava, as his
son too.'* In discussing the grounds of priority among the
sapindas and sagotras S’aunka’s phrase, the boy to be adopted
should bear the reflection of a son, putrachchhayavabham, is taken
as indicative of a rule on the point. Nanda Pandit, commenting
on the phrase, writes; “ The resemblance (consists in) the capabi-
lity of being bsgotten by (the adopter) himself through Niyoga and
the like, as (in the case) of a son of the brother, of a sapinda, of a
sagotra and the like. Nor 1s Niyoga impossible in the case of an
unrelated (adopter), for the invnation (to a stranger to beget an
issue) may take place as it 1s ordained ' for the sake of seed let any
brahmin be invited by (giving him) wealth’. Accordingly, a brother,
father’s brother, mother’s brother, daughter’s son, sister’s son and
the like are excluded by reason of the absence of resemblance to a
son. Intending this very meaning it is declared by the sage
(S’aunaka) himself in the sequel,—‘ A daughter’s son and a sister’s
son are ordained to be taken as sons by the S’udras; amongst
the three regenerate castes, beginning with the brahmana, a

8. Nilakantha, V. May., p. 110. In the customary law this emphasis
on agoatism does not appear to be much favoured. In the Deccan a
sapinda belonging to a different gotra is preferred in the absence of a
sapinda of the same gotra within three generations (West R. and Buhler
G., p. 1024).

9. Dat.ch. I 11

10. V. May.p, 120; V. Mit. Sams. p. 208 : Sam. K. pp. 43, 44,45 .
Dh. S. p. 134,

11. Mit. p, 215; Dhares'vara and Devasvami (Sar. Vil. para 392);
Haradatta (Ap D. S. II 14, 2); Dat. ch. I 2), 23; Dat. M. II 28; 74;
Sam. K. p 44;S.R. M. p. 769 ; M. IX 182, 183 ;cf. V. D. S, XVII 10;
Vi. D. S. XV 42; Brh. XXV 90; Kalika P. (Ja G, Manu Smrés,
p. 757).
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‘ sister’s son’ (and a daughter’s son) are nowhere mentioned.
In this text also the term sister’s son indicates all those not resembling
a son, for incongrous relationship 1s common to them all. And
incongrous relationship con-ists in the incapability of being begotten
by the alspter hunself through Niyoga and so forth...Similarly
a son whose relationship (before and after adoption) would be
incongrous should be avoided ; in other words, such a son should be
adopted as with the mother of whom the adopter can possibly unite.””*?

The first difficulty about this interpretation of the rule of
S'aunaka is the vagusness of the expression ‘and the ike’. It is very
difficult to say what ways of begetting other than the Niyoga were
in view of the writer. Pandit Bharatchandra S'iromani, a commen-
tator on Dattakamimimsa, explains the expression to indicate
‘the receipt of wealth’ as remuneration for service,® but the
suggestion does not carry us far. Szcondly, the meaning given to
the expression, putrachchhiyavaham, is not supported by him by any
ancient authority, legal or historical. Nay, such eminent authorities
as Nilakntha or Kamalakara, who were more or less his contem-
poraries,' * have used this text of S’aunaka but have not indulged
into such fanciful explanation. This clearly indicates that the rule
evolved by Nanda Pandit is arbitary. As for the principles laid down
by Nanda Pandit, he has given, by way of illustration, the persons
who should be excluded from being adopted. The daughter’s son,
the sister’s son, the brother, the mother’s brother and the father’s
brother are persons who could not have been begotten by the
adopter. Among the females with whom intercourse is forbidden
in the Smirtis on the pain of incurring the sin of violating the guru’s
bed we find thefather’s sister, mother's sister, mother’s brother’s

12, Dat. M. V 16-20; cf. also IT 30-35. The reading adopted by
Sutherland is, yato ratiyogah sambhavati tadrdah karyah, Rao Saheb Mandlik
(p. 481), however, notices a different reading ; yanmatari niyogah sambbhavati
tadréah kiryah. In Dat. ch. II 8 we find this interpretation given to the
phrase of S’aunaka but no elaboration that we find in Nanda Pandit,

13. Sarkar G , Hindu Law of Adoption, p. 320

14.  The literary activity of Nanda Pandit must be placed between 1595
and 1630 A D., that of Kamalakara between 1610 and 1640 A.D. and of
Nilakantha betweeh 1610 and 1645 A.D Kane P. V., His. of Dharmas’&atras,
Vol. 1, partI, pp. 432, 437, 440,



ADOPTION AND AFFILIATION 139

wife, father’s brother’s wife, sister, mother’s mother and mothe:~in—
law.!® So one cannot adopt, besides the persons specifically
mentioned by Nanda Paadit, all the first cousins both on the father’s
and the mother’s side, and the brother of the wife. Nanda Pandit
(IT 108) has referred to the exclusion of the mother’s sister's son on
the authority of S'akala, but he does not speak of others expressly.
If the specific reference to one of the four first cousins in the text
of S'akala indicates that the others were regarded eligible for being
adopted, there is a serious discrepancy between the actual practice
and the principles sought to justify it. Again, the persons competent
to beget sons are the brother, sapindas, sagotras, a man of the same
caste, and a brahmin. Cognates were also looked upon by some as
competent for such a service, though Nanda Pandit does not
appear to recognise them in his list of agents of procreation in
Vaijayanti.'® But so long as they were recogmsed as competent by
at least some writers, their capacity to beget must be accepted
in working out the principle. By recognising persons of a different
gotra as fit for being adopted Nanda Pandit has admitted the compe-
tency of the cognates to beget, but, by giving the asagotra sapindas
within seven degrees priority over the sagotra sapindas beyond seven
degrees, the superior claim of the sagotras over the cognates for
begetting a child in Niyoga is set aside by him. Though in the text
of S'akala quoted by Nanda Pandit cognates are deferred to all the
sagotras, he has mainly relied on the text of Saunaka for working
out the order of preference, and, therefore, the rule of Niyoga,
which he later on enunciated in justification of his order, has not
been properly observed. S'aunaka lays down that a son should be
adopted from ofie’s own caste. This insistence on caste is not in
confirmity with the rule of Niyoga wherein a brahmin is said to be
competent to beget on a woman of any caste. His order of
preference is thus partly defective if the principles, he enunciates,
are logically worked out. Or, the principles are evolved to justify
the exclusion of specific persons enumerated by him.

Nanda Pandit’s view that a daughter’s son and a sister’s son
are unfit for adoption is open to serious objections. He has mainly

15. M. XI 59, 171 ; Yaj, ITI 231, 232 ; Vi. D, S, XXXVI4,5; N.D.S.
XI1 73-75; P. S X 11, 12; cf, also M. II 131 seq.; Vi. D, S, XXXII 3.

16. Jolly J., Hindu Law of Partition, Adoption and Inheritance,
p. 164
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relied for such a view on the said text of Saunaka and Sakala.
But the verse does not occur in that copy of Saunaka’s karikas
which was available to Dr. Biibler, nor does it occur in the text of
Saunaka quoted by Nilakantha and Abantadeva®’. It is very
probable, as Dr. Buhler held, that there may be two versions of this
chapter of Sa.unaka. The said text of Saunaka is given elsewhere
as the text of Vrddha Gautama or of Nairada'®. The text being
thus of a doubtful authority, it is too much to lay down such an
important rule solely on its authority®®. Secondly, in the inter-
pretation of this text Nanda Pandit has rendered bhagineya to
include both a sister’s son and a daughter’s son. Nanda Pandit
rendered the word bhagineya elsewhere (11 33) to include a sister’s
son and a brother’s son. The word bhagineya which clearly means
a sister’s son is thus given a wider meaning, unwarranted by
etymology or usage, by Nanda Pandit. The text, properly translated,
means : Sadras (should adopt) a daughter’s son or a sister’s son.
A sister’s sonis in some places (not adopted as) a son among
the three (classes beginning) with the Brahmana'. In the ver-
sion of the Saunaka’s text, where the line excluding a daughter’s
son or a sister’s son is not given, the first line reads: “A daughter’s
son and a sister’s son are given (in adoption) even to a Sudra’.?°
The rule allows by direct implication the adoption of a daughter’s
son or a sister’'s son even by a brahmin and others. Under
the circumstances his interpretation is not valid. Thirdly, while
forbidding the adoption of a sister’'s son, he does not say whether
the adopter isa male or female. If the rule is general and as
such applicable to both a male and female adopter, we find it

17. J.A.S. B., XXXV part I, pp. 158, 159; V. May. p. 110; Sam,
K. p. 49. Anantadeva, however, elsewhere (p. 45) speaks of the exclusion
of a sister’'s son and others from adoption on the authority of S’aunaka,
cf, P. Parj. p 161.

18 Mandlik V. S, p. 491; Jolly J., Law & Custom, p. 162 ; Sarkar G.,
p.327; V. Mit. Sams. p. 210 Dat. M.I1I32; Sam. K. p. 43.

19, S’akala also appears to be a very modern authority compared to
other Smrti writers, The fact that such eminent writers as Vijianesvara,
Apararka, Madhava, and Devana do not refer to either of them, while dealing
with adoption, is very suggestive in this connection.

20. Cf. the text of S’aunaka in V. May, p. 110. Sam. K. p. 49. The
text in Dat, M. reads * S'udraistu kriyate’ instead of ‘S’Udrasyapi cha diyate’,
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contradicted by Nanda Pandit himself when he makes out the case
{I1 32), from a passage of Manu, that a brother can adopt a
brother’s son and a sister a sister’s son. Thus the authority
telied on by Nanda Pandit is very doubtful and relatively un.
important, his interpretation arbitary and unwarranted, his principle
unsound and untenable. As against this, we find that Kamalakara
does not speak of excluding either a daughter's son or a sister’s
son, and Sankarabhatta and Nilakantha justify the practice
of adopting a sister’s son as completely authoritative®®, It is
allowed in Dattakakaustubha and Dattakamimamsa of Sririma in
case of necessity. Yama, a writer of greater authority than either
S'aunaka or Sakala, has upheld the adoption of a daughter’s son,
‘In the case of a daughter’s son and a brother’s son the rule with
regard to homa and the like does not prevail. (The act of
adoption) is complete by a verbal gift alone’?2, In this passage the
adoption of a daughter’s son is not only placed with that of a
brother's son, which is the best form of adoption, even according
to Nanda Pandit, but is said to be completed even without the
formality of a homa. Besides, the custom and usages of all
Hindu castes and classes allow the adoption of a daughter’s son and
a sister’s son. ‘ The Pandits of the Poona College on the autho-
rity of Samskarakaustubha and Nirnayasindhu admitted the
adoption of a daughter’s son or a sister’s son in default of boys
available within the adoptive father’s own gotra’. In the South
Maratha country and in the Punjab adoption of a daughter’s son
or a sister’s son is allowed with the consent of the kindred of the
adopter. The usage in the Bombay Presidency allows it?2., Their
exclusion, therefore, is opposed to the known, recorded and prevailing
usages and customs of the people.

It is very pertinent to note here that the daughter’s son, referred
to as a son of Putrika, was accepted as the best substitute of a son

21. N.S.p, 183; V May. pp 111, 112; Kane P. V,, V. May., p. 108.

22, Yama (Mandlik, p. 483)

23. West R. and Buhler G., pp. 1027 f. n., 1030, 887, 1029, 1038.
Mandlik V. S., pp. 474, 478, 487, 488, 493. Cf. Nelson J. H (Mandlik,
p. 474 f. n. 2) ‘'And several persons who should know, have told me thata
daughter’s son is commonly, and a sister's son most commonly, taken in
adoption.’ cf. also Sir T, Strange (Mandlik, p. 487) ; Mayne J. D. Hindn
Law and Usage, pp. 109, 110,
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by Manu and other eminent writers, In the Mahabbharata King
Chitravahana is said to have given his daughter Chitrangada to
Arjuna on the understanding that a son born of them shall succeed to
him. Nilakantha, the commentator on Mahabharata, records that
such a practice still obtains in Southern Kerala%*. It is very
dificult to understand why Nanda Pandit, in the face of such histo-
rical background and the sanction of both the customs and
opinions of the wise, pleads for the exclusion of a daughter’s son
and a sister’s son, who are the nearest cognates, when he recognises
cognates as fit for being adopted. Is it that such an adoption was
out of vogue in the land he lived ?

It appears that in the early law it was not thought necessary
that a boy to be adopted should be a relative. It is very doubtful
whether the early writers ever insisted rigidly on the similarity of
caste. The word employed by Manu (IX 168) is equal, sadrs'a,
which can also mean one who was prized for his merits. Medbatithi
has interpreted the word in the same sense showing thereby that
caste had not become a rigid consideration even in his days. Though
in dealing with the secondary sons, and thereby with adoption,
Yajaavalkya (II 128 seq.) apparently speaks of them as belonging
to the same caste, the texts attributed to Vrddha Yajhavalkya and
S'aunaka?® show that adoption from a different caste was not quite
unknown, though selection from one's own caste was given greater
emphasis. Among later writers Vijianes'vara quotes the rule of
Vasistha, but he does not refer to the opinion of S'aunaka or S'akala.
It is evident, then, that the question of relationship with the
adopter was first dealt with systematically and principles guiding
adoption were evolved by Nanda Pandit. The writers on the law
of adoption, who followed Nanda Pandit, excluded the persons
enumerated by him from being adopted?®. One really fails to

24, Mandlik V. S,, p. 494

25. ‘A son belonging to one’s caste should be adopted. He offers pinda
and inherits wealth. In his absence, a son adopted from a different caste is
kaown to continue the family name’. *If in some case a boy from another
caste is adopted he should not be made to share the wealth ; that is the
opinion of S’aunaka’. Dat, ch I 15.

26 Nrsimhabhatta (cf. f. n. 7) referred to the question of relationship
with the adopter but not so systematically as Nanda Pandit has done.
Dattakachandrika, Dattakadarpana, Dattakakaumudi and Dattakamafjari
( Sarkar G., p. 327).
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understand why some of the later writers so rigidly insisted on the
exclusion of the sister’sson from adoption, when in the early Vedic
example of S'unahs’epa we have very probably a striking illustration
of such a relative being adopted by a great personality of the time
without any opprobrium or protest, and when the Smrti writers,
eminent commentators and digest writers have no objection to it.

When a child is allowed to be adopted from any circle irrespec-
tive of his kinship with the adopter, the solidarity of the kindred
implied in the injunction that adoption must take place in the
presence of relatives loses much of its significance. There are,
however, other aspects of the law of adoption wherein the
constderations of kinship engage attention. They may now be
precisely considered.

Manu (IX 142) writes: “An adopted son shall not take the
gotra and the estate of his natural father: the funeral cake follows the
gotra and the estate ; the funeral offerings of him who gives (his son
in adoption) cease”. According to Manu, complete severence of the
membership of the gotra of an adoptee in his natural family takes
place with the act of adoption®” and is accomparied by destruc-
tion of his right to property of his natural father and of his capacity
to offer him funeral offerings. Manu has spoken of extinction of the
gotra membership, but he has not explicitly said that his sapinda
relationship with the natural father also ceases. On the other hand,
when he says (IX 181) that “ those sons, who have been mentioned
in connection with (the legitimate son of the body), being begotten
by strangers, belong (in reality) to him from whose seed they sprang,
but not the other (man who takes them) ", he appears 1o imply thata
son, even when transferred to a different family, retains his connec-
tion, more probably his sapinda relationship, with the natural famuly.

27. Thisiscorroborated by the fact that S'unahdepa, who was bhargava,
became kausika after adoption (Brh. P. X 64). But, according to Matsya
purana (CCII 8 seq ), Kratu, Paulaha and Pulastya, who had sons, adopted
the sons of Agastya and they, instead of inheriting the gotra ol their adoptive
fathers, were known as a@gastyeha. This view of Matsya purina is singularly
unique. According to Samgrahakara (S. Pr. p 16), *' Those sons like dattaka,
krita and others, who belong to two parents (dvyamusyayanaha), have to avoid
both the gotras as (in the case of) S’aunga-S'aisiris,” (a son begotten by a
person of S'unga gotra on the wife of another of S’aisiri gotra). Evidently an
ordinary adopted son left the membership of his original gotra.
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Commentators on Manu (IX 142) have merely interpteted the
verse literally and have not touched upon the question of his sapinda
relationship in the natural family. Apararka prescribes the cessation
of pinda offerings and of gotra and pravara membership in the natural
famuly. Nanda Pandit writes: *“ The words svadha and pinda (in
the text of Manu) are suggestive of all the rites such as as’aucha and
others 1n respect of the (natural) father. Therefore the adopted son
and his natural father do not observe the rules of impurity for one
another.” Nilakantha, like Nanda Pandit, interprets the text of
Manu comprehensively—"* Here the words gotra, riktha, pinda and
svadha indicateall rites arising from pinda-connection with the natural
father and other (relatives.)”—and then enjoins the cessation of them
all. “Hence”, he observes, “the cessation of connection with an
uterine brother, paternal uncle and others is established *'?® Nilakantha
emphasises this fact of cessation of all connections witk the natura}
father and his relatives in case of a pure-adopted son, and he clearly
indicates there the cessation of sapinda relationship. It is evident
that Nilakantha has been forced to take this view because he wants
to establish, with the authority of the s’istras, that there are two
varieties of adopted sons, one who 1s a son of two fathers and the
other who is a pure-adopted son. DBalambhatta (p.177) also forhids
continuation of sapinda relationship with the natural father. “In
reality the word pinda refers to sapinda relationship. In referring
it to sraddha there is tautology with the phrase ‘svadta frem
the giver.” Hence cultured men perform all rites in respect of
the adoptee with the gotra of the adoptive father. The
sapindas of the adoptive father alone observe impurity for ten days
in the event of his (adoptee’s) death. They perform his sapindikarana
and other (rites) in the family of the adoptive father. Hence, from
this word alone the cessation of sapinda relationship with the
natural father in case of an adopted child (follows). This should
be known to be the opinion of the wise.”” Balambhatta, while
apparently agreeing with the view of Nilakantha, differs from him
in so far as he speaks of the adopted son in general without speci-
fication while Nilakantha specifically speaks of a pure-adopted son.

28. Apararka (Yaj. I 53) ; Nanda Fandit (Kane P. V., V., May., p. 190) ;
Nilakantha, V. May., pp. 115, 117 seq. cf. also S. May. (Gharpure J. R.,
Law of Sapinda Relationship, p. 48); Dat, ch, IVI; S. Pr. p. 13,
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In the rule of Sapinda exogamy enunciated by Gautama (IV 3, 4)
the marriageable bride is said to be one who is beyond the seventh
degree either on the father's side or on the begetter’s. Though
Haradatta has restricted the application of this rule to a son begotten
by Niyoga, the rule can be taken as a general rule and thus ap-
plicable even to an adopted son?®. In that case it forbids marriage
within seven generations in the natural family. ‘' Datta, krita and
other sons have sapinda relationship (for) seven and five (generations
on the father’s and mother’s sides respectively in the family) of the
natural father and membership of gotra with the adopted.”®®
Visvesvara recommends avoidance of five generations on the father’s
side and three on the mother’s in the natural family.?* According
to Dattakachandrika, a girl who is either a sapinda or a sagotra of
the natural father is not worthy of being a bride. Even Anantadeva,
on the authority of his predecessors, insists on the avoidance of gotra
and pravara of both the natural and adoptive fathers®2, It thus appears
that for marriage sapinda relationship with the natural father is said
to be the same as before adoption by some of the early as well as the
late authorities, though it is sought to be narrowed down by a few of
them. A reference to even gotra membership with the natural
family is significant. This connection with gotra is sought to be

accounted for on the grounds of some sacraments performed by the
natural father.

The status and position of an adopted child in his natural
family thus appears to be affected by the act of adoptien, but he does

29. cf. Sipindya mimamsa (N. S.p 207); V. Mit p. 689; N.S. p. 208,
S May. (Gharpure].R., p 49).

30. The text is attributed to Brhat Manu in N. S. p. 207 and Sam, K.
p. 45 and to Vrddba Gautama in V, Mit. p, 687.

31. M, Parj. p. 139 ; Apararka (N, S, p. 207) ; According to Samgraba.
kara (V. Mit. p. 693), ‘the adopted sons have sapinda relationship for three
generations with both the natural and adoptive family.,’ Naigojibhatta also
appears to conceive of sapinda relationship for three generations in the patural
family when he says, *A grandson and the like of a pure-adopted son can marry
a granddaughter and the like of the (nalural) father of the adopted son
(S. Pr. p. 16).

32, Dat.ch.1V 8, 9; Sam.K.p.50; S. Pr, p. 16; N.S.p 217; Dh. S,
p.137; 8. R, M. p. 45,

19-20
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not cease to be a member of his natural family at least for some of
the vital aspects of social life.

As for bis status in the adoptive family, in the early law all the
writers except Vasistha place him npext to a ksetraja son.
His position being thus exalted, he is said to inherit the wealth of
bis adoptive father.®® According to Vasistha (XVII 39, 81), however,
he inherits the wealth only in the absence of other preferable
substitutes. He also holds that ‘the sapindas or the subsidiary
sons divide the heritage of him who has no heir of the first
mentioned six kinds.,’ Thus the adopted son does not extinguish
the right of such near kin as the sapindas of his adoptive father to
his property. In Manu®* the adopted son is called a bandhudayadah
as against the inferior substitutes who are abandhudayadah. While
Baudhayanaand Gautama look upon only the first six of the secondary
sons as heirs to the property, Manu (IX 165), like Vasistha, allows
even the last six to inherit in the absence of the first six. The
phrase bandhudayadah must, therefore, be interpreted so as to
harmonise with this opinion.

" Commentators on Manu, Narayana and Kulluka, hold that the
first six of the secondary sons inherit the estate not only of their
new father but even of his sapinda and samanodaka relatives,
bandhus, when there are no legal heirs to inherit them. The last
six do not inherit the estate of these relatives, but merely perform
funeral rites for them., Raghava opines that the first six inherit
gotra and estate and offer funeral offerings. Others perform the
rites as if they are relatives and inherit the gotra and estate in the
absence of the first six. Medhatithi maintains that the first six
inherit the gotra and estate. Others do otherwise, that is, according
to Kulluka, they are neither heirs nor relatives, and Nandana seems
to hold the same view. The opinion of Narayana and Kulluka was
shared by eminent writers before them®®. Very probably they were

33, B.D.S.1I13,31;G.D.S. XXVIII 32. Gautama ( XXVIII 34)
allots only a fourth share to the last six.

34. M. IX 158 seq. The terminology bandbudayadah and abandhuda
yadah has been used in this contékt by Vasistha (XVII 25, 26, 38), Narada,
(XIII 47), Yama (Dat. ch, V 3) and Harita (V. Mit. p. 620).

35. D. B. (Principles of Hindu Law)p. 976 ; Mit. p. 215 ; Aparirka,
p. 739 : Haradatta (G. D. S. XXV11I 33); Visvariipa (Yaj II 36) ; Madbava,
Vol. III, part ii, pp. 517, 518; Subodhini p, 58; Balambhatti (Vay.) p. 58.
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led to hold this view because in the Smrtis®® all the twelve sons are
said to inherit the estate in order. Among the early writers Kautilya
has very clearly said that ‘whilean gurasa son is an heir both to
his father and (his) relatives, one who is born of other is an heir
only to the father, samskartr, but not to (his) relatives’~ And
so has Devala: “of those (twelve sons) the first six are heirs to
the bandhus ( of the adopter ) while the other six of the ( adoptive )
father alone” *7. The opinion of Baudhiyana and Gautama is
corroborated in the Mahabharata where the last six are only relatives,
jhatis, while the first six are bandhudayadah, evidently relatives
as well as heirs. Itis thus evident that long before the age of
commentators the term abandhudiyada had come to be interpreted
as a collateral heir. But both the writers, who give this meaning,
put the adopted child in the second group of secondary sons. And
so do the eminent Smrti writers, So, even if we accept that Manu
employed the phrase abandhudayada to indicate the adoptee’s right
to property as a collateral, his recognition only as a relative in the
Mahabharata, his lower rank in the list of secondary sons in the
Smrtis and his representation as an heir only to the adoptive father
in the Sutras, all point to the conclusion that inspite of Manu's
favourable attitude to himn, he was first recognised as a collateral
heir in the age of commentators.

The text attributed to Narada by Nilakantha and to Devala by
Nanda Pandit runs: ‘Children are brought up like sons in their
respective gotras for the sake of religious duties: they are merely
participators in the share (of property ) and in the funeral cakes”®®
The specific recognition of the adoptee’s claim to the property and
his participation in the Sraddba ritual in the family of the adopter
and the use of the word merely crearly indicate the absence of other
ties. But can we say on this ground that even affiliation to a gotra
membership in the new family is sought to be denied by Narada?
The phrase tadtadgotrena is not very clear, and Nanda Pandit
appears to render it the gotra of the adopter when he says ‘by the

36, Yaj. IT'131; Vi.D.8.XV 28,29; N, D, 8. XIII 49.
37. Kau. LXIV (Vol, II, p. 41); Devala (Lat. ch. V 15.)
38 V. May. p. 119 ; KaneP. V., V., May,, p. 205.
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word mere sapinda relationship is denied as gotra, share (in the
property and offering of ) pindas are enjoined.’ In other texts, one
attributed to Vrddha Gautama and one to Brhat Manu, gotra
membership in the new family is asserted and sapinda relationship
is denied in explicit terms ®°. A passage from Kalika-purana,
often cited by later writers, reads: ‘That son on whom, oh
king, sacraments upto tonsute are performed with the gotra of his
(natural) father does not become the son of others. Adopted and
others are sons only if the tonsure and initiation are performed in
respect of them in one’s gotra: otherwise they are said to be slaves’.
Nilakantha does not recognise these verses as valid as they are not
found in some of the texts of Kalikapurana, and so does the
author of Dattakachandrika. The early writers like Vijhanes-
vara, Apardrka and Chandesvara do not refer to these verses
even though they quote Kalikapurana for other purposes.
Kamalakara (p.183) quotes the verses but does not comment
on them. Anantadeva, following Kalikapurana, observes that the
son in respect of whom sacraments upto the tonsure
are performed by the natural father becomes, on adoption, the
son of two fathers. But affiliation in the new family appears to
be partial, that is, for inheritance and such other rights. According
to Kasinatha, a son adopted from another gotra, before the thread cer-
emony or after the performance of the initiation rite, has to recite the
names of both the gotras in salutation, stiddha and other functions. But
when the adoptive father performs the tonsure and other rites he
has to recite the gotra of his adoptive father *°. Thus the child in
respect of whom sacraments previous to the initiation are performed
in the original family retains his membership in the natural family.
Affiliation to a gotra membership is conceived by some writers to
arise only with the performance of the tonsure or initiation in the
new family, and the view that affiliation arises with the tonsure is
given rationality by the fact that a person is required to keep as many

39, ‘Those sons, datta, krita and others, who are taken from one’s gotra
attain, by the rites (of adoption performed), to gotra (sonship), but sapinda
relationship is not enjoined (in respectof them).” ‘Datta, krita and other sons
have sapinda relationship with the natural father for five generations (on the
mother’'s side) and for seven (on the father’s) and have gotra membership
with the adopter’. V. May.p. 119

40. V. May. p. 114; Sam. K. pp. 47, 48,; Dh. S, p. 137,
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hairs as his tuft as there are pravara rsis in his gotra. Affiliation
to the new gotra must, therefore, take place before the performance
of the tonsure.

The complete affiliation of the adoptee to the gotra of the
adoptive father, that is, his severence from the gotra of his natural
father, when the tonsure and other sacraments are performed by
the adopter, is spoken of only with respect to certain functions such
as salutation, sraddha, etc. For the purpose of marriage the gotra
and pravara of both the families are avoided. As for the avoidance
of generations on the basis of sapinda relationship various views
prevail forbidding seven, five or three generations on the father’s side-
These different views are sought to be harmonised on the basis
of performance of sacraments. ‘If the sacraments upto the
initiation are performed in the case of datta, krita and others
with the gotra of the ( natural) father they have sapinda relation-
ship for seven generations in that family, and for three generations,
arising out of pindas that are to be offered, on the father’s
as well as the mother’'s side in the adoptive family.
If, on the other ‘hand, the sacraments upto the initiation are per-
formed with the gotra of the adoptive father, then seven generations
in that family, But when only the rite of initiation is performed
by the adoptive father then for five generations only’ . The rule
of sapinda exogamy is generally held to be operative even in the case
of children of the adopted though Nagojibhatta (p. 16) does no

41, Sam., K. pp.50,51; Dh.'S. p. 137; S.R.M, p.453. S. N,D.
p. 34 ‘If the initiation and other rites are performed in case of a child (given
in adoption) by his natural father, then the child has blood relationship,
anvayinvaya sapindya, for seven generations on both the mother’s as well as
the father’s side in the natural family. He has equally sapinda relationship
through {uneral rites, nirvapya sapindya, beyond three persons on both the
mother’s and the father’s sides in the adoptive family, But, if the ritesin
respect of the adoptee are not performed with the gotra of the begetter but
by the adopter, then he has sapinda relationship through the funeral rites for
five generations on the mother’s side and seven on the fathers' Recognition of
sapinda relationship for seven generations on the mother’s side is spoke nof in
this text, That is really unique. But it may be noted here that in the
manuscript in the Bhand. Oriental R. Inst. relationship is recognised for five
generations and Nilakantha (p. 120), in his reference to this work, also
alludes to the same degree, cf. also N. S. p. 208.
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approve of such extension. While an attempt is thus made by some
writers to extend the circle of sapinda relationship by associating it
with the performance of sacraments, sapinda relationship for three
generations in the new family appears to be widely approved of 2.
Early smrti texts denying sapinda relationship, or even gotra
membership, in the adoptive family are disposed of as restricting the
degrees of sapinda relationship *®.

It is said in the S'rauta sutras that a son of two fathers
offers pindis to both the fathers**., In Baudhayana dharma sutra
a son begotten on a woman by Niyoga is called a son of two
fathers and 1s enjoined to offer pindas to both the fathers’
Kautilya holds that a son begotten on a woman other than
one’s own wife belongs both to the begetter and the owner of the
woman when the begetter has no other son. Such a son will be
a sonto both the fathers, will follow the gotras of both, offer
funeral libations to both, and take possession of the property
of both of them*®. Though Baudhayana and others consider
the ksetraja only a son of two fathers, we have no means of
ascertaining whether the term was restricted to the ksetraja only
even in the Srauta siitras. If sucha restriction was not implied in
the Siitras, we can say that an adopted son offered pindas to both
the fathers, or recited the names of both over a single pinda.
In Manu it is said that a son given in adoption does not offer
pindas to his natural father and his ancestors. Later writers, on
the authority of Manu, hold that a son given in adoption is enjoined
to offer the pindas to his ancestors in the natural family only when

42, IAccording to S. Pr. (p 17), such an opinion was held by Nanda
Pandit, Sankarabhatta, Kamalakara, and Anantadeva. InN.S. (p. 208),
however, Kamalakara has given as his view sapinda relationship for seven
generations in the new family. In S. R. M. (p. 453) such a view is ascribed
to the Easterners.

43, Nilakantha, p 119

44 Ap.Sr,S.19,7;S Sr.S.IV 4,2; Kit. St S. IV 1,10. cf. also
H. G S.1I4,10,7; V.Sm, S.IV 6.

45. B.D.S.II2,18.19; Kau, LXIV (Vol. II p. 40) ; Ksetraja is said to
bedvyamusyayana by Harita (Apararka, p. 734),and Yijiiavalkya (II 127)
but it is not clear whether Narada (XIII 23) restricts the term to a ksetraja
only.



ADOPTION AND AFFILIATION 151

the natural father dies without an issue, The verses attributed to
Karsndjini *® are instructive for showing how far an adopted child
was bound to his natural father in matters of sraddha ritual. The
verses are thus explained by Kane. The sapindikarana of any
one dying in the family of birth should be made with other
members of that family by the adopted son and the sapindikarana
of those dying in the family of adoption should be made by the
adopted son with others that are dead in the latter family. The
sons of the dattaka should perform the sapindikarana of
their father (the dattaka) with the npatural father and the
adoptive father, both of whom become their grandfathers. The
grandsons of the dattaka should perform the sapindikarana of their
father ( the son of the dattaka ) with their grand father ( the dattaka)
and the natural father of the dat¢aka. The great-grandson of the
dattaka may or may not recite the name of the adoptive father,
because the sapinda relationship extends only up to three generations,
i. e, the dattaka, his son and grandson are connected by sapinda
relationship with the adoptive father: but the great-grandson of the

45. Nilakantha, V. May., pp. 115, 116.

Yavantah pitrvargah syul tavadbhirdattakadayah t

Pretanam yojanam kuryul) svakiyaih pitrbhih saha 1

Dvabhyam sahatha tatputrah pautrastvekena tatsamam t

C’aturthe puruse c’handastasmadesa tripaurusi u

Dattaka and others should associate the dead with so many of their own
group of ancestors as are (available). Their sons, on their part, (should as-
sociate the dattaka) with two (fathers), and on the same line the grandsons
with one, In the fourth person thereis option; therefore, this pertains to
three persons, The verses are very vague, and it is difficult to find their irue
import. It is shown how the meaning attached to them by the commentators
become unintelligible on closer scrutiny, The verses may also mean that
the dattaka associates his adoptive father with all his ancestors. But so far
as his son is concerned, he associates the dattaka only with two ancestors in
the adoptive family and his grandson with only one. In other words,
sapinda relationship in case of the issues of the dattaka extends to three
persons only who are competent to receive the full offering. In case of the
fourth descendant of the dattaka the last person to receive a full pinda is
dattaka himself ; the adoptive father receives from him only a divided pinda.
It is, therefore, at his option to seek his connection either in the natural
family or the adoptive family of the dattaka.
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dattaka is not so connected with the adopted *7. Kane has
interpreted the text following Kamalakara and Nilakantha, but the
interpretation is not clearlay intelligible. The grandson of the dattaka
performs the sapindikarana of the son of the dattaka with the dattaka
and his natural father but not with the adoptive father. Kane
observes that “the authorities are not clear whether the adoptive
father is to be associated with the natural. But it seems that he is
to be so associated”’. Considering the fact that Nilakantha and
Kamalakara explicity mention the natural father and thereby imply
the omission of the adoptive father, Kane’s observation seems to be
his own. Furthermore, the great-grandson of the dattaka is said to
recite the name of the adoptive father, if he so chooses. If the
grandson ignores the adoptive father, there is no reason why the
great-grandson who has no sapinda relationship with the adoptive
father should be deemed to recite the name of the adoptive father.
According to Kane, the three persons, the dattaka, his son and grand-
son, are the sapindas and so the grandson must invoke the adoptive
father while the great-grandson may or may not. But when we
determine sapinda relationship of a person in respect of any family,
we must connect him with at least one member of that tamily. So
the grandson’s relationship with the adoptive father is in the fourth
degree and consequently in this case sapinda relationship should
be said to extend to four degrees and not to three as Kane
argues. On the other hand, if the grandson 1s to associate his
father and the dattaka with the natural father and thus toignore
the adoptive father, the presumption is that sapinda relationship
is conceived within three generations. In other words, the dattaka
his son and the adoptive father are mutual sapindas. It may be
said here that the author has said that sapinda relationship extends
to three generations. Further, when it is said ‘the grandson with
one’ there is nothing in the text to ascertain whether the one refers
to the natural father or to the adoptive father, though in the
opinion of Indian writers it refers to the natural father. Butthe
following line, “In the fourth person (the procedure to be
followed rests on his) will"”, appears to suggest.that, according to
the author, it was the choice of the grandson to perform the
sapindikarana of his father either with the natural father or with

47. Kane P, V, V. May., pp. 194, 195, Nilakantha, p. 117; N. S. p.
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the adoptive father, If the explanation of the text is accepted, as
it is consistent, it emphasises ritualistically the unity of three
as the basis of sapinda relationship. The only difficulty in this
explanation is that it ignores the usual procedure of sapindikarana
given by Indian writers, Whatever the proper meaning of the
text may be, in the Sutra literature the adopted child is said to
offer pindas even to his natural father, irrespective of his being a
dvyamusyayana, and in the text of Karsnajini the natural fathe,
stands more prominent than the adoptive father. Harita has also
given greater prominence to the natural father by saying ‘ he should
first recite a pravara of the begetter’, though his discussion is in
respect of a ksetraja child*®, The adopted child thus appeais to be not
completely severed from his natural family. Secondly, though the
rule of sapinda relationship for three generations in the case of an
adopted child is not intelligible on the basis of pinda ritual, *°
Indian writers have referred to both sapinda relationship for three
generations and pinda ritual as the basis of this sapinda relationship
overlooking the contradiction involved therein.

As for the rules of impurities, generally the adopted child is
impure for three days on the death of his parents. Similarly parents
are impure for three days on the death of an adopted child. The
rule appears to refer to the adoptive parents, because it is observed
that if the adoptive child is a sapinda then the usual rule of impurity
for ten days applies. Marichi, however, opines that impurity is to
be observed by both the former and the latter ( parents). When
the parents are impure for three days, the sapindas are impure for a

48, M. Parj. p 608. Visveévara, while discussing the procedure
of offering pindas incase ofa putrikiputra who belongs to both his
natural father and his mother’s father, quotes Rsyas’yhga: ‘he should first
perform the sraddha in honour of the maternal grandfather and then in
honour of the father’.

49. T have insisted on this interpretation of tripaurisiand ignored the
meaning given to it by the commentators because sapinda relationship has
been said to extend to three, five or seven generations by different writersand
under different conditions, Three, five or seven generations must be counted
in one and the same way. It will be evident that even the counting of
five generations will not be intelligible on any procedure of Sraddha ritual.
Sapinda relationship and Srid-iba need not be sought to be harmonised.
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day and, according to some, the persons belonging to the same gotra
become pure after a bath ®°. Thus a child given in adoption is
said to render his parents impure on his death, though the author of
Dattakachandrikd holds that the rules of impurity in respect of the
natural family are not to be observed by a pure-adopted son °*.

In this detailed analysis of some of the important aspects of
social life, we see that a son given in adoption does not completely
sever his bonds of kinship with the natural family. In all impor*
tant social relationships his connection with the natural family is as
effective and living as that with his new family. Similarly, his kinship
with the members of the new family is sharply distinguished from that
of an aurasa son. The period of impurity his death would entail, the
ancestors who would be satisfied by his offerings and the transmission
of this right to his descendants, the circle of prohibited degrees for
selecting a proper bride-in all these he does not stand on an equal
footing with an aurasa son. The fact that the Smrti writers refuse
to recognise his sapinda relationship in the new family, when read
with his limited status in the new family, indicates that his affiliati-
on to the new group was partial.

50. Parasara (Dat.ch. IV3); Sam. K. p. 50; S. R. M. p. 454; Brh, P,
( Apararka, p. 737); Ag. P. CLVIII 24 seq.; M. V 63; Marichi (S R. M.
p. 454); N S p.371 ;Dh.S.p. 137; Prajapati (N. S, p. 371 ). Vijiianesvara
(p.318) quotes this text of Prajapati for the view thatsapindas have to
observe noimpurities but they become pure after a bath. He bhas taken
this view because Yajfiavalkya (III 25) has laid down impurity for a day
for the adoptive father,

51, Dat. ch. IV I. cf. also Sankha and Likhita (N. S. p. 371 ) ‘On the
death of sons made impurity, cessation of study (and) performance of water
libations are not laid down’., Nilakantha and Nanda Pandit, loc. cit., p. 144,



CHAPTER V
INHERITANCE AND SUCCESSION

Some definite relation between the nature and extent of
property rights and the organisation of kin has been postulated by
some sociologists, and, therefore, the history of property rights among
the Hindus in respect of the different circles of kindred recognised
by them may now be dealt with.

The Vedic material for a lawyer’s law is vague and scanty, there
being no scope for such discussions amidst prayers and invocations
which were the preoccupation of the Aryan sages. And the
references which supply us with incidental allusion to a rule of law
are ‘ very obscureand are made somewhat intelligible by interpreta-
tions which seem to be arbitary and are very unusual, although not
peculiar to Sayana, his explanations being based on those of Yaska.'
The Sutra and the Smrti literature deals with the law, but it isin
the writings of Vijhianesvara and Jimitavdhana that it has been
amplified. Our inquiry must, therefore, begin with the detailed
examination of these writers,

The early Sutra-writers did not go into the details of the
descent of inheritance, but specified proximity as the test of pre-
ference. ‘‘ Always to that relative, who is the nearest sapinda to
the deceased, the estate shall belong; afterwards a sakulya shall be
the heir; then the spiritual teacher or the pupil.”” The words sapinda
and sakulya in the text have presented much difficulty to the later
writers of the digests and commentaries in their attempts to bring
the text of Yajbavalkya (II 135-36) in harmony with this early law.

The word pinda connotes both the particles of the body and the
ball of rice offered to the manes. Manu, while laying
down the rule of inheritance, adds a preliminary note: “ To three
water must be offered, to three the funeral cake is given, the
fourth is the giver of these, the fifth has no connection.”
Baudhayana (I 11,9, 10), on the other hand, explains the terms
sapinda and sakulya differently: “ The great-grandfather, the
grandfather, the father, oneself, the uterine brothers, the son by a
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wife of equal rank, the grandson and the great-grandson—these the
sharers of undivided daya they call sapindas. The sharers of
divided daya they call sakulyas'’*. On the authority of these
texts sapinda relationship has been defined in terms of participation
in the balls of rice presented at the éraddha. The person offers rice
balls to his three immediate ancestors and lepa to the three immediate
ancestors of his great-grandfather. Every man is thus connected
with his six immediate ascendants by the offering of rice balls, full or
divided. Similarly each of these six ascendants receives from his six
lineal descendants the offering of a full pinda or lepa. Hence all
these persons are connected with the propositus because all of them
present in the sraddhas performed by them at least one pinda, full
or divided, to the person who invaniably happens to be one of the
ancestors worshipped in the s'riddha performed by the propositus.
Similarly, a person offers three pindas to his three maternal ancestors.
Each one of them likewise receives pindas from his six lineal
descendants, Thus, to be precise, the ancestors to whom the ego
offers a full pinda and all those persons who offer to any one of
these ancestors as well as those who offer full pindas to the propositus
are relatives known as sapindas to the propositus. And those
who are thus connected with the propositus by a divided
pinda are sakulyas. Such a relationship is traced with the wives on
the ground that they share the offerings with their husbands. JImuta-
vdhana is a prominent expounder of this theory of sapinda
relationship, and among others of this school may be mentioned
Medhatithi, Apardrka and Devanna.

Vijfianeévara (pp. 13, 14), on the other hand, defines sapinda
relationship in terms of blood particles. ‘‘Sapinda relationship
arises between two persons thtough their being connected by parti-
cles of one body. Thus the son is connected with his father in as
much as the particles of the father’s body have entered the son’s
body. In the same way with his grandfather because the particles
of the grandfather’s body have entered his body through the medium
of the father., So with his mother through the interweaving of the
particles of the mother’s body. Thus with his maternal ancestors
through the medium of the mother. In the same way even with the

1. M. 1X187;B.D.S. 111,11,



INHERITANCE AND SUCCESSION 157

mother’s sister , mother’s brother and others through the inheritance
of the particles of the same body. On the same analogy, even with
his father's brother, father’s brother’s wife and others. The husband
and the wife are sapindas because they together beget the body of the
son. Brother’s wives are sapindas to each other, because they
produce the body of sons, severally with their husbands, who have
sprung up from one body. Sapinda relationship is, therefore,
connection with one body either immediate or through transmission
by descent.” Visvesvara, Nilakantha, Nanda Pandit and others define
sapinda relationship in terms of body particles.

Thus there are two schools of Hindu law, that of Jimutavabhana
basing the law on the theory of spiritual benefit, and of Vijhanesvara
holding up propinquity through blood as a determining criterion.
The views of these two jurists and their followers may be considered
in the light of the theories they propound.

According to Vijhdnesvara, the order of heirs in the absence of
sons or grandsons of the deceased is as follows :— (1) chaste widow,
(2) daughter — (a) unmarried (b) married (i) poor (ii) wealthy,
(3) daughter’s son, (4) mother, (5) father, (6) brother - (a) full (b)
half, (7) brother’s son, (8) father’s mother, (9) father’s father, (10)
father's brother, (11) father’s brother’s son. Then follow the great-
grandmother, the great-grandfather and his two descendants:
then the line of the fourth, the fifth and the sixth ascendants
respectively in the same order, Then the descendants, within three
generations, of the seventh and onwards till the 13th ascendant
inherit in order of propinquity. Finally come the gotrajas, the
agnatic relations of the deceased. On failure of the gotraja relations,
the bandhus of the deceased, namely his father’s sister’s son, his
mother’s sister’s son and his mother’s brother’s son, succeed. Next
come similar bandhus of his father and last those of his mother 2.

Vijfianesvara counts propinquity on the basis of blood parti-
cles. The son and the daughter have the same propinquity in as
much as the particles of the body of the propositus himself are
shared by both of them alike. Only the copsideration of sex will
assign priorify to the son as compared with the daughter. And so as
against all other consanguine relations, the daughter is to have a
preferable claim. But the property that devolves on the female

2. Mit. on Yaj. II 135, 136
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descendants will pass to and be enjoyed by the members of a different
family. *To prevent the property from passing into another family the
sapindas with the same family name are distinguished from those with
a different one. Thus amongst the sapindas propinquity is regulated
on agnatic principle, and within that circle the amount
of blood particles shared with the propositus by respective
individuals decides their place in the order. Though Vijiianeévara’s
definition of sapinda relationship does not aim at demarcating the
agnates from the Cognates, his law of transmission of property has
definitely stressed agnatism. In our attempt to understand the
line of descent laid down by Vijfianesvara the difficulty arises on
account of the fact that he has not laid down a standard of nearness.
It is Nilakantha who has illustrated one way of doing it
and that may be employed here also, taking it to be the traditional
Hindu way of looking at the problem.

According to Vijidnesvara, the brother succeeds only in the
absence of the father. One can reasonably ask how the brother
can surpass the grandfather? The grandfather is removed one
generation above from the father, while the brother is one
generation below from the father. Propinquity being the
same in both the cases, they should share equally. Dhares-
vara, a predecessor Of Vijﬁé.neévara, refers to this point when
he observes, “‘although on the demiseof a father his father and
son stand both on an equal footing in point of propinquity, and
there would thus be no reason, under the text of Manu [IX 187], for
giving preference to one over the other, yet on the strength of the
text of the same author, ending with the phrase ‘by the brother alone’,
the order of succession, with reference to nearness of kin, must take
its course through the descendants only "®. It will be evident
that the justfication advanced by Dharesvara is not convincing., It
may be said in favour of the brother that he shares with the deceased
the particles of the mother and as such his propinquity to the
deceased is greater than that of the grandfather. Although the full
brother’s claim may thus be rationally justified, it doe4 not explain
why Vijﬁé.neévara prefers a half brother to the grandfather.

3. Dharesvara quoted by Sarvadhikari, Principles of Hindu Law of
Inheritance, p. 337.
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If, on the other hand, it be argued that though the propinqu.
ity of the grandfather and the brother is same with respect to the
father, yet it is not so with respect to the deceased. From the point of
view of the deceased the brother is a nearer relative than the grand-
father,and in dealing with the law of transmission of property nearness
is primarily considered with respect to the propositus. Hence the
brother is preferred to the grandfather. But, on the same reasoning,
the nearness of the father to the deceased as compared with thebrother
becomes questionable. The brother, like the propositus himself, is
the reflection of his father. To that extent the brother and the father
are equally near to the deceased. But the brother shareg
with the propositus the particles of his mother’s blood and in that
respect he supersedes even the father in propinquity. He should,
therefore, precede the father in the order of heirs. It may be noted
here that someof the Smrti writers accept this position*. Later writers
restrict the application of these texts to certain cases %, but the
very fact that such eminent writers had to controvert these texts is
sufficient to show that the brother’s priority to the father wasan
approved fact at least in some circles. Thus, counting the nearness
of relationship in either way, Vijianesvara’s preference of the father
over the brother fails to satisfy propinquity through blood as a
guiding principle,

The brother’s son shares the particles of both the father and
the mother of the deceased, though in a lesser degree. The half brother,
on the other hand, shares the particles of the fatber of the deceased
only in the same degree as the deceased himself. On what considerations,
then, is priority to be determined when they two compete.
Vijiianesvara prefers a half brother to a brother’s son ®: a greater
number of father’s particles counts with him. The mother’s particles do

4. Sankha Likhita, Paithinasi and Devala (Haradatta on G. D. S.
XXVIII 25); Brh, XXV 60; Nandana (M. IX 185).

5. According to Siilapani ( Kane P. V., His. of Dh., Vol. I, pp. 393,
394), parents succeed before the brothers if the property in the hands of
the deceased is acquired from his father or grandfather. Cf. also Apararka,
p. 743; V. Rat. (Ghose, J.C., Principles of Hindu Law p. 609 ) According
to Vijiianedvara ( p. 220 ), the rule refers to a reunited brother,

6. Haradatta (G, D.S. XXVIII 19) prefers a brother’s son to a half
brother.
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not serve as an additional ground for propinquity in bis reasoning, as
is evident even from the brother’s case.

1f nearness through blood be determined on such a principle as
is enunciated by Nilakantha the half brother’s son and the father’s
brother must share collectively. But Vijiiinesvasa prefers the for-
mer to the latter, Similarly the great -grandfather must exclude
the father's brother’s son, but Vijianesvara reverses their positions-
In other words, except in case of the brother, the direct line is given
preference to the collateral line.

Vljﬁineévara, in spite of his apparent leaning towards the
agnates, assigns to the daughter and her son the rank which raises
the question why he obliterates his differentiation of cognates from
the agnates in this case. Further, he employs the term samanodaka
to refer to some of the agnatic heirs. The connotation of the term
samanodaka has no meaning in the theory where blood particle is
the sole determinant of sapinda relationship, The term gotraja, a
person who belongs to the same gotra, is eqully questionable. From
the time of Baudhayana onwards, when gotra came to be associated
with pravara, gotra implied religious fraternity rather than a group
of blood-kin. Inclusion of a gotraja to property rights is quite in-
telligible among the Hindus who have recognised from early times
the preceptor and the pupil as heirs in the absence of sapindas, but
the employment of the term to indicate agnates 1s at least
inappropriate.

As for the cognates, bandhus, he spescifically refers to the
father's sister’s son, the mother’s sister’s son and the mothet’s bro-
ther’'s son. It is not made clear whether this particular order is to
be followed for determining nearness. If so, the mother’s sister’s
son supersedes the claims of the mother’s brother’s soa. Both of them
are related to the deceased through the mother but one has such
relation on his father’s side while the other on his mother’s.
Generally the male sex predominates over the female sex, and
so the mother’s brother’s son must have a priority over the
mothet’s sister’s son.

The list of bandhus is open to other objections. The mothet’s
brother’s son is considered an heir to the deceased but not the
mother’s brother himself. As a matter of fact, the mother's
brother is a nearer relative and his son traces his relationship to the
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deceased through him. In consideration of this fact the mother's
brother should exclude his own son. Vijfidnesvara has elsewhere
looked upon him as one of the relatives through the mother. While
commenting on a verseof Yajiiavalkya (II 264) he writes : “bandha-
vas are relatives on the mother’s side such as the mother’s brother
and others.” So he has done in his comment on Yajhavalkya III
24. One fails to see why he has dropped him from the list of heirs
when he has taken notice of him elsewhere. Similarly the claim of
one’s own sister is decidedly superior to that of the father or mother.
Her son must rank before either the father’s sister’s or the mother’s
sister’s son. Their omission, except for a special reason whose influ-
ence must be great enough to compel Vijiianesvara to set aside their
claim, is hardly compatible with his theory. But for these omissions
the list of one’s bandhus is complete It must be stressed here that
in counting propinquity unity of three generations is taken as the
effective unity.

When one's own bandhus are exhausted, those of the father
claim the property. They are the father’s father's sister’s son, the
father’s mother’s sister’s sun and the father’s mother’s'brother’s son.
In the absence of those the corresponding relatives of the mother,
known as matrbandhus, inherit. This list of the cognates is open to
some objections.
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It is evident from the table that the first bandhu of the father
is the daughter’s son of the great-grandfather, The daughter’s sons
of the propositus, tbe grandfather and the great-grandfather find
some place as heirs. One does not understand why the daughter’s

son of the father should not come in as an heir ? Again, F. F.Sr. S. is
related to the propositus through F. F. F. who is his third ascendant

and as such is a relative in the fourth generation.  Other relatives
in the same generation are the F. M. B.S.,F. M. Sr. S., M. F, Sr.S,,
M. M.B.S. and M. M. Sr. S. If they succeed to the property
of the deceased, why should not F. B. D. S,, F. Sr. S. S., Sr. S. S.,
S.D.S,B.D.S,M.B. S.S. and M.Sr. S.S., who are equally
relatives in the fourth generation, succeed ? As a matter of fact,
they are nearer kin to the deceased than those whose claims are
expressly recognised. Secondly, when M. F. Sr. S. can be an heir,
on what grounds can M. F. B. S., whose propinquity is certainly
equal to, and perhaps greater than, his, be excluded? And when
F. M. B. S. and others are recognised as heirs, the persons through
whom they are related to the propositus must find some place in the
order of heirs. But Vijidnesvara does not appea-r to have taken
notice of their claims.

Vijidnesvara has taken the unity of three as the effective
unity while discussing the claims of collaterals. Even in case of
the lineal descendants he has stuck to this unity. Though Kane
thinks that in the Mitaksara putra means son, grandson and great-
grandson in matters of inheritance and succession,”’ Vijﬁﬁ.neévara
understands by the word putra sons and grandsons only. * Sons and
grandsons take the wealth: in their absence, the wife and others : thus
it is said (by me)”". “ The term heritage signifies that wealth which,
b:longing to othexs, becomes one’s own through the cause of his
mare relationship to the owner. The heritage is two-fold: unobs-
tructed and obstructed. The wealth of the father or the father’s
father becomes the property of the sons and grandsons in the'right of
their being sons and grandsons; this is the unobstructed heritage”
He advocates equal ownership of the father and son in the acquisi-
tions made by the grandfather, whether of land, of mixed property
or of movables. In his comment on heirs to the stridhana, he writes,
“ A woman’s estate, enumerated above, reverts to her bindhavas when

7. Kane P. V., V. May., p. 147
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she dies leaving neither a daughter, daughter’s daughter, daughter’s
son, soa or grandson.””® If the great-grandson had his claim in the
property of his great-grandfather, he would have equally asserted his
claim in the estate of his great-grandmother. But Vijiianes'vara
keeps silent about his claim even when he enumerates a long list of
heirs to a woman’s estate. It is evident from these passages that
Vijiidnesvara definitely thinks of extension to three degrees only and
no further.

Visvesvara, who is a staunch follower of Vijfianesvara,
als? enphasises the unity of three generations in the line of
the propositus. It has been observed by Waest and Buhler that
“in Subodhini... Visvesvara bhatta seems to recognise a representation
extending to the great-grandson, if not even farther.””® The text of
Subodhini runs as follows : *‘(As for the text of anﬁineévara ) in the
absence of a daughter, through the use of the word cha, (and as for
the text of Visnu in the Mutaksara)in the absence of continuity
through sens and grandsons, (it can be said) that continuity (implies)
sons, grandsons and others : their absence means the non-continuity
through sons and grandsans. When it exists, thatis in the absence of
soa, grandson and daughter, the daughter’s sons, who are in place of
grandsons should obtain the wealth.” It is not very clear what
Viévedvara means by ‘others.” However, in the line that follows,
he substitutes ‘daughter’ in place of ‘others.’ Again, he says, as he
proceeds, ‘in the absence of souns and grandsons, wife, daughter,
daughter's sons, take the wealth (in accordance with the text of
Yajiavalkya) wife and daughter. “Naming of son is to indicate
ons who is the nearest. Hence, in the absence of sons, grandsons,
wife, dauzhter and daughter’s sons, the father is the first sharer of
wealth.””2® It is clear from both these texts that ‘others’ stand for the
wife and daughter rather than for the great-grandson and further
descendants. The passages indicate that the word putra is inter-
preted to imply descendants within three degrees and no further.
To qoute West and Buhler, “the cise of a great-grandson is not
otherwise expressly dealt with in Hindu Law book except ina
rather obscure passage of Kityayana quoted in Viramitrodaya”.
His claim to the property came to be recognised later on in the

8. Mit. pp. 224, 197, 206, 229. 4

9. West R. and Buhler G,, p. 68, f. n.a
10. Subodhini pp. 70, 72, 73.
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ritual cannot be said to have been approved of on all hands-
In'ian Courts “on the same principle as that of the grandson, namely
on the doctrine of representation.”*?

When the unity of three is taken as a basic unity to determine

the rights of agnates and of some of the cognates, it is not easily
intelligible why a new unity, namely the unity of four, must be
brought in to accommodate a few more cognates. Again, the father’s
bandhus include some descendants of the father’s mother’s father. In
counting the prohibited degrees for marital regulation such a wide
-extension of sapinda relationship has not been accepted. The law of
Jinheritance in no way admits of a larger circle of kin-recognition
than that for other social functions such as marriage ot asaucha,
Lastly, Vijiiinesvara has nowhere discussd the claim of descend.
ants beyond the third degree. Descendants of the propesitus beyond
the third degree are not mentioned as heirs even when such a farthest
agnate as a sagotra is specifically referred to.

The analysis of Vijianes'vara's treatment of the law of inheri.
tance leads to these points: (1) He recognises the effective unity
of three generations. (2) He prefers agnates to the cognates, the
daughter and her son being the only exceptions. (3) Property first
devolves on the members of the household of the ego, that is, his
descendants, male and female alike, within three degrees; in their
absence, the immeadiate ascendant and his descendants within three
gensrations inherit in order. In other words, in the case of agnates
he traces devolution by lines. (4) His recognition of the cognates is
limited to those mentioned in the three traditional verses quoted by
him from an unknown source, and, hence, he excludes ‘such an
important relative as the sister’s son from inheriting.

Visvesvara and Madhava follow Vijﬁéneévara. Devanna-
bhatta also holds the same view with this difference that he recog-
nises the unity of four generations in the line of the propositus.
Kamalakara seems to follow Davannabhatta in this because he writes:
“In default of a son, the grandson takes on the authority of the text,
‘debts should be paid by sons and grandsons,” which upholds the

11, West R, and Buhler G., p. 672; Jolly J., Outlénes of an Hsstory of
the Hindu Law of Partition, Inheritance, and Adoption, p. 171 * There is
every reason to suppose that in the Law of Inheritance also, the exclusion of
the great gmndson from the narrower community of heirs by Vijnanesvara
and Visvedvara is intentional and not accidental,’



INHERITANCE AND SUCCESSION 165

liability of the grandson to pay the grandmother’s debt and of the
text of Gautama, ‘they who take wealth should pay the debts’,
because in the text, ‘share the residue of their mother’s property
after paying the debt’, the right of the payer of the debts to the
estate is indicated. In default of the grandson, the great-grandson
takes because of his right to offer a pinda on the authority of the text,
‘son, son’s son, son’s son’s son, brother or brother's descendant is
the offerer of a pinda’ and because of the text, ‘by som, grandson
and great-grandson a person attains to heaven.''?

Another great work, propounding the theory of blood propin-
quity, is the Vyavaharamayukha of Nilakantha. Te begin with,
Nilakanthabhatta has not made clear his view of the connotation
of the word putra. He quotes a text of Katyayana which lays down
the unity of four generations, and adds the comment, ‘this does not
refer to an undivided coparcenery but toa reunited one.’ While
commenting on a verse of Yajiiavalkya on the devolution of property
in a state of reunion he writes : “Vijidnesvara, Madana and others
(observe) that even this (rule) refers to one who is bereft of son,
grandson and greit-grandson, because of the general rule that
an exception has the same province as the rule to which it
is an exception, and because of the fact that the preceding
phrase ‘of him who dies childless’ is to be supplied here.”
Butitis not so,says Nilakintha. The phrase ‘of him who dies
childless’ is not to be supplied here, because the meaning is
clear and because it is not necessary that the sameness of scope
should be complsta in every respact in both the rule and its
exception. ‘‘If it 1s objected that in the absence of supplying the
phrase ‘of the childless’, the absence of supplying the word ‘of the
dead’ (becomes reisonable and then) the verse may not refer to
a man who is deceased,” then Nilakantha answers that Manu's
text (IX 211) is sufficient to tell us that the verse refers to one who
is dexd. On the other hand, “if the (words be) supplied, then of the
two sons, orof a son and a grandson, one of whom is reunited
with the father and the other is not, the shares shall be equal in the
father’s property because the rule of Yajhavalkya is not applicable
in case of a man having issues.” It will be evident from this long
passage that Nilakantha is vague and obscure as regards the concept

12'.“Pl:inciples bf Hindu Law, Part II, p 1154
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of unity. He holds that Vijianesvara and (the author of ) Madana
(parijata) uphold the unity of four generations, but the last line
renders it doubttul whether Nilakantha himself also maintains that
unity. In his comment on the verse of Yajiiavalkya maintaining the
equal ownership of the father and son he observes: ““The term
pitamaha does not extend to the grandfather only because (by so
doing ) there would be absence of equal ownership in the wealth
acquired by the great-grandfather and other (ancestors).”” Simi-
larly, while commenting on Narada’s definition of daya, he remarks:
“By the word sons, grandsons arid others and by the word ‘of the
father’ the grandfather and others are referred to”*®, In both these
passages of Nilakantha the use of the word son does not help us in
precisely determining his concept of unity, though his leaning
towards four is quite evident.

Having followed Vijiidnesvara in upholding the claims of the
wife, daughter, daughter’s son and the parents, he differs redically
from him in determining the priority among other heirs. According
to Nilakantha, the order of heirs 1s : the full brother, the full bro-
ther’s son, the sister and then the paternal grandfather along with
the half-brother**.  His reasoning is: the word bhratr means
primarily a full brother and only secondarily a half-brother. It is
not proper to suppose that Yajhavalkya, while using the word
bhratarah in the original text, had both brothers in view, because it
would be 1nconsistent to use the word both in its primary and in its
secondary meaning at one and the same time. The half-brother, on
the other hand, succeeds along with the paternal grandfather be-
cause both are equally distant from the deceased owner. The half-
brother is the son of the owner’s father, the paternal grandfather
his father. Both these persons being related in the same degree,
they share the property jointly. On the same ground, the great-
grandfather, the father's brother and the half brother’s son share the
property equally. The first is the second ascendant, while the last
is the second descendant of the father. The father's brother, being
the son of the father's father, is also a person related in the second

13 V. May. pp. 101, 147, 148, 90, 94.

14. According to Jimutavahana, Madhava, Devannabhatta and Mitramisra
half-brothers follow full brothers, but Haradatta, like Nilakantha, maintains
that a son of a full brother has a claim prior to a half-brother. cf.
G. D.S. XXVIII 19.
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degree. Propinquity being the same, they inherit as co-heirs. The
sister’s claim to the deceased is justified on the ground that she is
born in the family of the deceased though she does not belong to that
family'®. The radical change advocated by him is that he sets
aside the * line theory ' followed both by Vijiianesvara and Jimita-
vahana in regulating the descent of inheritance. He sticks to
propinquity through blood as a sole test to determine priority.
Amongst persons having the same propinquity males are generally
preferred to females because, according to the Hindu trend of

thinking, males have predominatly the blood particles of the father,
the females those of the mother.

Nilakantha begins with the lineal male descendants of the
propositus and then goes to the daughter and daughter’s son. So
far he is logical and consistent in theory and its application. The
preference of the full-brother to the grandfather has been explained
before, but it does not explain why the full brother’s son should
surpass the grandfather ? Similarly, the full-brother and sister are
relatives in the same degree. The full-brother precedes the sister
because he 1s male, but she 1s excluded even by the full brother’s
son? Nilakantha has m:ntioned the daughter’s son as an heir,
but he has omitted the sister’s son. One fails to account for this
omission, unless 1t be granted that the case of the daughter’s son is an
exception. Agan, if the sister 1s admitted as an heir because she is
born in the family, gotraja, the father’s sister, and the father’s father’s
sister are also gotrajas. And if the son of oneof such females,
namely the daughter, can inherit immediately after the daughter, sons
of other females must also be recognised as heirs. But, according
to Nilakantha, the father’ssister’'s sonand the father’s father’s sister’s
son succeed as bandhus, that is, after the male relatives on the father’s
side upto the fourteenth degree are exhausted, and the sister’s son is
wholly excluded. Nilakantha has thus not worked out the theory
of propinquity but has utilised it to justify the rights of some of the
persons, namely the daughter’s son and the sister. Nilakantha tries
to obliterate the distinction between males and females born in the
same family while discussing the claim of the sister, but, after dis-
cussing the proper place of the great-grandfather in the scheme of
descent, he quotes Manu (V 60) to define sapinda and tamanodaka

15, V. May. pp. 142 seq.
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relatives and then discusses the claim of bandhus as defined in the
traditional verses. The fact is, he tries to discuss the descent of pro-
perty on a principle but the old order is too strong to be set aside
by him.

___One more serious flaw in Nilakanthais the place assigned to
the paternal grandmother. She comes after the brother’s son and
before the sister. Besides being inconsistent with the theory, her
position seems unnatural in the body of the text. Nilakantha assigned
priority to the father in preference to the mother: there is no
reason why the paternal grandfather should not precede the paternal
grandmother, Is it that he made this concession to her purely out
of sympathy for her or respecting some old tradition (M. 1X 217 ) ?

Nilakantha's treatment of the law of inheritance suggests the
following points: (1) Collaterals within three generations are
recognised as claimants to the property. It is not clear whether
the same rule of three generations holds good even for the lineal
descendants of the propositus himself. (2) Actual relationship and
not the position in the line settles priority. (3) Superiority of males
to females wherever their relationship is ‘similar. (4) Instead of
following the distinction, made by Vijfianesvara, that some spaindas
belong to one’s own family while others belong to a different family,
he sets up a new line of demarcation, namely sapindas through the
father and sapindas through the mother. But he has ignored the
sister’s son completely and postponed the son of the father’s sister to
all the sapindas and samanodakas. They inherit as bandhus rather
than as sapindas through the father.

Another important writer on the subject is Nanda Pandit who,
in his commentary on Visnu dharmasastra, tries to set right some
of the inconsistencies which we noticed 1n Nilakantha. The sister’s
priority to the brother’s son is recognised by him. The heirs in
order are: the full brothers, full sisters, half-brothers
uterine brothers, brother’s son, sister's son, brother’s son’s son'®.
His recognition of the sister’s son as an heir is singularly unique
in the sense that among the advocates of blood propinquity he alone
holds this view. But when he comes to the grandfather and the
great-grandfather he does not speak of the females, the father’s

16. KaneP. V., His. of Dharma Sastras, Vol. I, f, n. 1060
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father’s sister, etc., or their sons, But even there he differs from
Vijiidnesvara in two respects: firstly, he advocates the unity of four
generations in place of three; and secondly, after the great-grand-
father he, unlike Vijﬁiueévara, brings in sapindas through the mother
within four generations before the ascendants in the fifth generation
and beyond. Furthermore, he places the grandmother just after
the mother, a view that was known to the early writers but was
not upheld by either Vijidncsvara, Jimitavahana, or any of their
celebrated followers. Another important feature of Nanda Pandit’s
view is that he considers the claim of the widow of a pre-deceased
son arising along with that of the widow of the owner, and, therefore,
she is assigned a place prior to the daughter.®” Unfortunately the
work of Nanda Pandit is not available, and hence it has not been
possible to examine his scheme in details. But it seems from what
little information we get that he more or less follows Jimutavahana,
explaining at the same time his order on the basis of blood
propinquity. He does not follow the line theory of Vijﬁineévara
nor does he count propinquity on the model of Nilakantha. He works
out the logical application of the theory of blood-relationship and
is not led away by old texts. He maintains the unity of four
generations in the case of males and of three in the case of females,

Balambhatta recognises males and females alike as heirs. This
makes the theory of blood propinquity more logical and bereft of
some of the exceptions which his predecessors had imposed.
Thus he introduces as heirs the daughtet’s daughter, sister, brother’s
daughter and sister’s daughter in the proper place propinquity assigns
to them.'® He also recognises the widow of a predeceased son as heir
before the paternal grandmother.*® He is very liberal to females and
in all fairness he should have recognised the claim of the widow
of a predeceased grandson.

Balambhatta recognises the unity of three generations in every
line. In the direct descent of the propesitus, however, he speaks
of the great-grandson as an heir to the property of his great-grand-
father.2® This special consideration of the great-grandson raises
the question why Balambhatta, when he maintains the unity of

17. Jolly J., Institute of Visnu, p. 68. f. 0. 10
18. Bilambhatti pp. 187, 189, 207, 209, 210.
19, Ihid. p 211

20. Ibid. pp. 187, 201, 207, 212.
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three in the line of all ascendants, should not uphold the same
unity even inthe line of the propositus himself. Again, if the
great-grandson is admitted as an heir, a host of persons such as the
son’s daughter’s daughter. son’s daughter’s son, etc., will have to
be admutted as heirs in order to be consistent in the application
of the theory of blood propinquity. On the other hand, if we stop at
the grandson the only person who is dropped out is the son’s daughter
and this single omission might have been overlooked casually.
Again, Balambhatta often refers to sons and grandsons only in his
interpretation of the word putra in his discussion on the transmission
of property®!., It is very likely that he maintained the unity of
three generations in the line of the propositusalso. On that view the
claim of the great-grandson appears to be a special concession.

The law of inheritance based on the principle of religious efficacy
implies that inheritance is based on the right to benefit the deceased
and is regulated by the degree of capacity to benefit. A Hindu is to
offer three distinct sorts of offerings to his deceased ancestors: a
full pinda which is referred to as an undivided oblation, lepa, the
wiping off of the fragments which remain on the hands, referred to
as a divided oblation, and finally the libations of water. The persons
receiving undivided oblations are called sapindas, those receiving
divided oblations sakulyas and those receiving only libations of water
samanodakas, sodakas, or sahodakas. Persons receiving the full
pindas are generally the three immediate ancestors of a man. Simi-
larly, a man receives a full pinda from his three immediate descend-
ants. The three ascendants and the three descendants with the pro-
positus in the centre form a group of seven persons known as sapindas
to the propositus, though mutually they are not so related. Thus a
person is a sapinda of those to whom he is bound to offer a pinda when
alive, and of those who, on his death, are bound to offer a pinda to
him. Furthermore, a deceased Hindu does not derive benefit only from
the offerings which are presented to him, but also sharesin the
benefit of the offerings made to the persons to whom he himself was
bound to offer in his life time. So the group of relatives known as
sapindas includes the person who offers the oblations, the persons
who receive them, and the persons who participate in any of these
oblations. Inthis interpretation of sapinda reletionship distinction

21, Ibid. pp. 202, 204, 206.
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between agnates and cognates is obliterated, because a Hindu bhas
to offer pindas to his three immediate ascendants both on the pater.
nal as well as the maternal side. ““ Therefore, a person who is sprung
from the family of the deceased though of a different gotra member-
ship, as his own daughter’s son, his father's daughter's son and the
like, or who is sprung from a different family, as his mother’s brother
and the like, is a sapinda as he is allied by a common funeral cake
which is being presented to the three ancestors of the mother’s
tamily of the deceased owner of the wealth.”2? In view of such
wider extension of the term sapir;da,fpersons called sapindas are:
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It will be evident from the long list of the sapindas that while
some of them offer pindas to the paternal ancestors of the propositus,
there are others who present them to his maternal ancestors. The
primary concern of a man is to offer pindas to his paternal ancestors.
Offerings to the maternal ancestors is a later development on the
analogy of the paternal ancestors and as such a secondary duty.
Hence, it is reasonable that persons who present oblations to the
paternal ancestors of the deceased are nearer kin to him than those
who offer to his maternal ones. So the relatives enumerated in the
table I will supersede those in the table II. Furthermore, while there
are persons who derive their right to offer through males, there are
others who derive such a right through females. Of the two offerings,
made paternally or agnatically and maternally or cognatically, persons
offering patetnally should invariably be preferred to those offering
maternally as the male is pronounced superior to the female.?® Thus

23, D. B. p.287; Ghose ]J.C., p. 956.
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sons, grandsons or great-grandsons, who offer to the propositus
paternally, are decidedly preferred to the daughter’s sons who offer to
him maternally. Further, even among nearer kin, those who are
competent to offer to both the paternal and maternal ascendants of the
deceased are to be preferred to those who can offer only to his pater-
nal ones. A full brother supersedes a half-brother or his own son
because the degree of benefit to the deceased in the former case is
greater than that in the latter, the full brother being competent to
offer to both the paternal and the maternal ancestors of the propositus.

A further consideration to determine proximity of relation-
ship to the deceased is the nature and number of cakes offered. The
deceasad is directly benefitted by the oblations which he receives from
his immediate descendants and is indirectly benefitted by the pindas
which his collateral kinsmen present to his paternal ancestors. So,
the persons who offer directly to the deceased have a preferential
claim as compared with those who offer to his three immediate
ascendants. Thus, when a grandson or a great-grandson competes
with a full brother, the latter is excluded even when he offers three
cakes to the paternal ancestors and three more to the maternal
ancestors of the deceased, solely on the ground that the deceased is
not directly benefitted through him as through his own grandson or
great-grandson. On the same grounds amongst the sakulyas descen-
dants of the propositus beyond the great-grandson are preferred to the
ascendants beyond the great-grandfather. Again, those who offer
oblations to a nearer ancestor are preferred to those who offer to a
remoter one. That is, a person capable of presenting oblations to
the father will defeat the claim of a person offering pindas either to
the grandfather, or to the great-gtandfather or to both of them. The
brother’s son is preferred to the father’s brother, even when both of
them are competent to offer equal number of cakes, on this considera-
tion.?* And when the principal recipient is the same in two cases,
the number of cakes offered to the ancestors of the propositus in each
case decides proximity. Thus between a daughter’s son and a
son’s daughter’s son the former offers to the propositus and his two
ascendants while the latter offers to the propositus and his father
only, and therefore stands higher. On the same reasoning a half-bro-
ther excludes a full brother’s son.

24, D. B, pp. 332, 325.
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With due regard to these considerations, sapindas, according to
proximity of relationship, are:

(1)S. (2)S.S. (3)SS.S. (4) DS. (5 S.D.S. (6) S.S.D.S.
(7) B. (full) (8) B. (half) (9) (Full) B.S. (10) (Half)
B.S. (11) (Full) BSS. (12) (Half) B.S.S. (13) Sr. S.
(14) B.D.S. (15) B.S.D.S. (16) F. (17) F. B. (18) F.B.S. (19) F.B.
S.S. (20) F.Sr.S. (21) F.B.D.S. (22) F.B.S.D.S. (23) F.F.
(24) F.F.B. (25) F.F.B.S. (26) F.F.B.S.S. (27) F.F.Sr.S. (28) F.
F.B.D.S. (29) F.F.B.S.D.S. (30) F.F.F. (31) M.B. (32) M.B.S.
(33) M.B.S.S. (34) M.Sr.S. (35) M.B.D.S. (36) M.B.S.D.S. (37) M.
F. (38) M.F.B. (39) M.F.B.S. (40) M.F.B.S.S. (41) M.F.Sr.S.
(42) M.F.B.D.S. (43) M.F.BS.D.S. (44) M.F.F. (45) M.F.F.B.
(46) M.F.F.B.S. (47) M.F.F.B.S.S. (48) M.F.F.Sr.S. (49) M.F.F.
B.D.S. (50) M.F.F.B.S.D.S. (51) M.F.F.F.

The heirs in order, according to Jimutavahana, are:

(1) Son (2) Grandson (3) Great-grandson (4) Widow (5) Daughter
(6) Daugnter’s son (7) Father (8) Mother (9) Brother (full) (10)
Brother (half) (11) (full) Brother’s son (12) (half) Brother’s son (13)
(full) Brother's grandson (14) (half) Brother’s grandson (15)
Father's daughter’s son. Succession of the grandfather’s and the
great-grandfather’s descendants including the daughter’s son must be
understood in a similar manner, according to their proximity in
offering the cakes. On failure of the relatives who present oblations
in which the deceased participates, the succession devolves on the
mother’s brother and the rest, who present oblations which he was
bound to offer. On failure of the sapindas, sakulyas, the lineal desc-
endants within seven generations of the great-great-grandfather and
his two ancestors and the three lineal descendants of the propositus
beyond the great-grandson, inherit. If there be no such distant kir.dred,
the samanodakas, those who receive the libations of water, inherit.
Then follow the preceptor, the pupil, the sagotras and samanaprav-
aras respectively.?5,

Comparing the two lists, one finds that the first three heirs are
common in both the lists. Jimutavdhana would assign the fourth
place to the widow. He relies upon the text of Vyasa wherein the
chaste widow is enjoined to offer daily water libations to her husband

25 D, B. pp. 230 seq., 326, 329, 331, etc.
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and to devote herself to the worship of the god Visnu and to the
observence of religious fasts as a means to save herself and her
husband. Bnt the religious merit spoken of in this text is quite
different from the performance of parvana $riddha which is the source
of benefit to the deceased. Furthermore, the widow's right to per-
from the sraddha of her childless husband was not unanimously
approved of by the Hindu legislators. Gautama does not allow her
to perfrom it and Vasistha is not clear about the nature of the
funeral offerings which he enjoins the widow to give, six months
after her husband’s death. Vrddha Harita and Prachetas do not speak
of her right to perform the sraddha: and many give her the last place
in the list of sraddha performers.2® Under the circumstances though
she is placed next to the son in the list of proper persons
to perform the sraddha?? her participation into the sraddha
ritual cannot be said to have been approved of on all hands.
Again, the widow performed the ekoddista and not the
parvana sriddha of her husband. The sraddha implied in the
theory of Jimutavahana is the parvana and not the ekoddista
rite. This dissimilarity in the nature of the sraddha performed
by the widow is significant in the sense that whereas in
the offerings made by such persons as the daughter’s son or
the son’s daughter’s son the deceased and some of his ancestors
participate, the offerings made by the widow satisfy only the
deceased, his ancestors having no share therein. Naturally, their
claims should supersede that of the widow, and so her place in the
order of heirs is illogical.

The daughter’s claim is still more inconsistent. A daughter
has no competence to offer funeral cakes to her father?® or to his

26. Medhatithi (Kane P. .V'v His of Dh.,Vol, II, p. 274,f. n.585); G.D.S.
XV 13 ;V.D. S, XVII 56; Mk, P. XXX 22; Vi, P. IIl 13, 32 Apararka,
p 531; N. S. p. 273 ; S. R. M. p. 1009.

27. Sahkha 188; Vrddha Manu, Karsnajini, Smrti samgraha, Sk, P.;
Brh, P. and K. P.in N. S. pp. 271, 273 ; Laghu Asvalayana S. XX 20;
Aparirka, p. 4,15 ; M. Pirj. p. 402 ; cf. also Dvaitanirnaya ( Sr. May. p.33),
Nilakantha, Sr. May., p. 35.

28, Jabali, Bharadvija ( N. S. p. 272), and Rsyasriga (S'r. May. p. 32)
recognise the daughter’s competency to perform the s'raddba of her father.
Jimiitavihana does not quote any one of them to indicate the daughter’s
competency to perform the $raddha of her father. cf. also Harita 266.
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ascendants. Jimutavahana justifies her claim thus: ‘A daughter's
right of succession to the property of her father is founded on her
offering funeral oblations through her son.”?? But the criterion to
determine propinquity is the amount of benefit conferred by the dau.
ghter on the deceased and not her potentiality to confer it. And if
the daughter can succeed on the ground of potentiality why should
the sister and other females who may claim on the same ground be
ignored. Again, Jimutavahana prefers unmarried daughters to marri-
ed daughters. Rationally speaking, the latter are capable of confer-
ring spiritual benefit earlier than the former in ordinary course
of events. Her priority may be due to the fact that unmnrried
daughters belong to the family of the deceased, while the married
ones are transferred to the family of her husband. But such extrane-
ous considerations®® need not override respective capacities to benefit.
Lastly, the daughter is a potential source of benefit and not an actual
benefactor. Her son, on the other hand, is an active benefactor to
the deceased. Her claim against her own son does not appear to
be fully justified.

A glance at the list of heirs would show that the son's daughter
and theson’s son’s daughter are potential mothers of issues capable
of presenting oblations to the deceased himself. Such being the
case, they should, like daughters, have a claim to the family
property. Secondly, their male issues who should come as heirs next
to the daughter’s son in the line of descent are ignored by
Jimutavahana. Similarly, the brother’s daughter’s son, brother’s
son’s daugbter’s son, father’s brother’s daughter’s son, father's
brother’s son’s daughter’s son, father’s uncle’s daughter’s son and
the father’s uncle’s son's daughter’s son are omitted in the list of
heirs, Of these the brother’s daughter’s son, the father’s brother’s
daughter’s son and the father's uncle’s daughter's son are recognised

29. D. B. p. 275

30, Devannabhatta (S.C., Vyavahara, p. 684), while discussing the
daughter’s superiority to the father, observes ; ‘‘ Though she isremote so far
as capacity to benefit spiritually is concerned, she is not remotein her conne-
ction through blood particles. Thus the daughter, who is connected in both
the ways, is to be preferred against the father,”’ This shows that the advocates
of thetheory did feel that the daughter's place in the order of descent could
not be satisfactorily explained on the theory of spiritual benefit,
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as heirs by the author of the Dayakramasamgraha.®® A few more
such as the son’s daughter’s son, son’s son’s daughter’s son, and
brother’s son’s daughter’s son are added by Jagannatha®?. But
even then all possible heirs are not exhausted. Jimutavahana thus
maintains the claims of some who are not proper heirs and ignores
the right of some who should, on his theory, come in,

As regards the father, Jimutavahana observes: * The father’s
right of succession after the daughter’s son and before the mother
is quite just: for the daughter’s son offers a pinda to the deceased
and to two more (ancestors ) in which the deceased participates,
while the father offers only two pindas in which the deceased
participates; hence his position is inferior. The father precedes
the mother because he offers two pindas in which the deceased
participates.”®® The priority of thedaughter’sson to the father justified
by Jimutavahana is intelligible, but, on the same reasoning, the
priority to the brother becomes less convincing. The father offers
two pindas to the second and third ascendants of the deceased whereas
the brother offers three to the first, second and third ascendants. In
the scheme of Jimutavahana a person offering pindas to a nearer
ascendant is preferred to a person who offers to the remoter ones.
Again, the brother presents offerings to the three maternal ancestors
of the deceased. His capacity to benefit the deceased is thus
greater than that of the father. The brother should, therefore
precede the father. [t may beargued that the brother’s right to benefit
the deceased arises only after the death of the father, and, therefore,
his capacity to benefit is only potential in the litetime of the father.
But it may be noted here that in the list of persons qualified to
perform a ¢raddha of a person the brother very often stands prior
to the father®*,

31. D.K. S, I, 10, 2, 9, 13,
32. Sarvadhikari R., pp. 400g, 680 ; Ghose J. C., p. 930.
33. Ghose J. C., p. 987

34 Prachetas ( H. L. p. 175) Laghu \walayana S. XX 20, Kaladarsa
(N.S.p.273); Katyayana(Sr May. p. 31) : Atri S. 363; Vi, P. IIT 13, 30;
Brh. P.,,K P. (N. S p.273); B P.M. S. I; Smrtisamgraha, Dvaitanirnaya
and Nilakantha (Sr May. p. 36 ). It is only in Karsnajini (N. S. p.
273 ) that we find the father placed before the brotherin the list of
qualified persons.

23-24
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Jimutavahana has not discussed in details the claims of rela-
tives through the mother. The author of Dayakramasamgraha,
however, proposes to place the mother’s father before the mother’s
brother®®, If the father can precede the brother, then the mother’s
father should precede the mother's brother. DBut, it that
case appears to be objectionable, the priority of the mother’s father
over the mother’s brother cannot be accepted.

As for the remoter heirs, sakulyas, persons who share divided
pinda, are the three persons downward from the great-grandson and
the offspring, Santati, of the great-great-grandfather and others.
Amobgst these claimants the descendants of the great-graudson in-
herit first because they benefit ( the deceased ) by lepa. On failure
of these relatives, the descendants of the great-great-grandtather in-
herit in their right of offering pindas to those whom the deceased
sought to satisfy by offering lepa. The great-great-grandfather
receives offerings paternally from his soo, grandson and great
grandson and maternally from his daughter’s son, his son’s daughter’s
son, and his grandson’s daughter’s son. Jimutavahana recognises as
heirs enly those who present oblations to him paternally and igaores
completely those who do it maternally. When such relatives are
recognised and recommended in the circle of sapindas, there is no
reason for their exclusion in the circle of sakulyas. Oue equally
“fails to understand the incorporation of persons belonging to the
same gotra or reciting the same pravara in the list of heirs after the
pupil and a fellow student. The terminology, ekagotiah and
ekapravarah, is not 1n accord with sapinda and sodaka, and bears no
association with the sriddha ritual. Besides, they are not knowa to
make any sort of offering, nay their competency to perform the
rites under any contingency is not recognised. Their inclusiop,
being incompatible with the theory of spiritual benefit, must be
accepted as Jimatavahana's yielding to the old order of Gautama.

Raghunandana, the author of Dayatattva, appears to include
all the bandhus enumerated in the Mitaksara as heirs under sodakas,

35. D.K.S. 110, 14.cf. also D. T.XI 69, 70; Sarkar G., Hindu Law,
p. 484 ; GhoseJ.C., p. 929,f. n.

36. D B, pp. 332, 333,
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persons connected with the libations of water, in Dayabhaga®”. It
will be evident from the table (on p. 161) that all these persons are
not competent to offer water libations and thus benefit the deceased
Their preference over persons with the same gotra and reciting the
same pravara has no justification. Again, some of these bandhus
inherit as near heirs, sapindas. Has not Raghunandana bubgled up
in his attempt to clarify Jimutavahana with the help of older texts ?

The incongruency in the theory and its practical application in
the text of Jimutavahana leads us to the conclusion that the princi-
ple of religious efficacy is not the guiding principle in matters of
succession in the actual scheme of Jimutavahana. Jimutavahana has
not given the bare principles of the theory of spiritual benefit, as he
understood it, and left the reader to work out the order of heirs,
Rather, he starts more or less with the traditional order of succession
introducing here and there some changes especially with a view to
incorporate a few cognates as near relatives and, therefore, as near
heirs. It is in his attempt to justify the place he has assigned to
these relatives that he elucidates the principles of the theory. The
principles are thus brought forward to account for something that
existed irrespective of them. Under the circumstances, his conclusi-
ons are more important than bhis reasons. The theory, then, may be
aptly regarded as a pretext by which Jimutavahana sought to fortify
his argument in support of the changes made by him in the order of
succession®®. At best, it may be described as a feeble attempt on
the part of Jimutavdahana to base theactual fact of inheritance in
the Bengal of his days onan old principle recognised as shastric,
embodying even some older principles of Aryan or Indo~European
social life. And Jimutavahana himself does not seem to be blind to
his own failure, or else he would not have summed up his whole
discussion by saying that although learned men may not approve of
his theory, they must admit that the order of heirs as stated by him
is the proper one®®. It may be further pointed out here that mere

37. D. T. XI 78. One is inclined to take this meaning because he speaks
of sakulyas in XI 72, of the pupil in XI 77 and of bandbu in XI 78. Bandhu can
evidently be correlated with sodakas in Dayabhaga.

38. Cf, Sarvadhikari R., pp. 731-733, 750, 751. Sarkar G., ch. IX, Sec. 4;
West R. and Buhler G., p. 907; Mayne J. D., para 514,

39. D. B, p.337
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capacity to benefit the deceased has not been accepted as sufficien
to admit a person in the line of heirs, for persons like the
son-in-law, the father-in-law or a friend are not thought of a
heirs even though their capacity to benefit the deceased is admitted.
The evidence of heritable right is, therefore, blood relationship and
not spiritual efficacy*®. It is a wrong presumption of law that
inheritance is based on the right to benefit and the order of succession
is regulated by the degree of benefit.

Among the Indo-European peoples, relation between spiritu-
al benefit and the descent of inheritance as cause and effect
was sought to be established by Fustel de Coulanges, Jevons, Sir
Henry Maine and Hearn. In Scandinavian language the same word
erfa is said to be used both for taking up an inberitance and for
offering funeral prayers and rites, and erf means both succession and
funeral®. What the Hindus emphasised is, “he who inherits the
wealth is the offerer of a pinda’*%. In other words, “‘it is not the
maxim of the law that he who performs the obsequies is heir, but
that he, who succeeds to the property, must perform them”. ‘He
who takes away the wealth of the deceased without performing his
funeral rites should, with restraint, observe the vow which is prescri-
bed for violating the order of castes’*®. The punishment is more of
a moral character and does not deprive the offender of the estate
inherited by him. The duty to perform the funeral rites is thus made
out to be obligatory, but the act of offering pindas and the right to
property are not conceived as invariable cause and effect. On the
other hand, when it is said that “that which is known as wealth is
the dirt of men; the sages have prescnbed the great punfymg requnal

40, Even the author of Dayatattva bad to adtmt ( XI 63 )=t Thercfore a
successor to the inheritance is to be determined with reference to two conside-
rations, namely, his relation as regards the offering of oblations and his proximity
of birth . Jimitavahana (p. 293), too, admitted propinquity as a ground for
right along with spiritual benefit. cf. Sarvadbikari (pp.730~731;) ‘It would
be a great mistake to suppose that Jimiitavahana excluded altogether the rul®
of consanguinity from his system of inheritance’. On the other hand, *the
right of succession was grounded on blood relationship and the principle of
spiritual beuefit merely regulated the order of succession’.

41. Vinogradoff P., Historical Jurisprudence, Vol I, p. 228

42, M. IX 142 ; Yaj. II 135 ; Vi, D, S, XV 40.

43, Vyighrapada (N. S, 274)
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thus: funeral offerings and water libations should be given for him':44
duty to offer the pindas appears as a sort of purificatory rite in the
interest of the inheritor, or, at best, a moral duty enjoined upon him:
it is not a ground for inheritance*®. This contention may be further
substantiated by the fact that it is a duty incumbent on the son to

perform the $raddha of his father, though he may not inherit his
wealth.

If we try to understand Jimutavahana independently of any
theory we shall find that he has a definite scheme which differs from
Vijidnesvara in certain respects. He starts with the unity of four,
unlike the Mitaksira unity of three, in dealing with the claims of
male descendants and, like Mitaksara, sticks to the unity of three in
case of relatives though the females, such as the daughter’s son, sister’s
son, etc. The propositus, his son, grandson, great-grandson and the
daughter’s son form a group which inherits, according to proximity,
ia the first instance. Preference of the persons related through the
males to the persons related through the females in this group is
rational and logical. When all the members of the first group, say the
household of the propositus, are exhausted those of the second groups
the father’s household, inherit. Then comes the household of the
grandfather which, in its turn, is followed by that of the great-
grandfather. Members of these different households inhenit on the
analogy of the descendants of the propositus. The sigmificant
departure of Jimutavahana from ijﬁineévara is his working out of
all groups on the analogy of the group of the propositus. That is,
when Vljﬁineévara brings in the daughter’s son as a near heir and
postpones the claims of the father’s sister’'s son, and the father’s
father’s sister’s son as cognates, Jimutavahana recognises them all as
near heirs and thus readjusts their places. And this being done, his
scheme appears to be a logical working out of a pattern. The only
excepions in the scheme are the widow and the daughter whose
inclusion must be attributed to some special set of circumstances.
If one takes this view, it is possible to argue that in incorporating

44. Cf. N. S, pp. 274, 275; Apararka, p. 436; S. C., sraddha, p, 13.

45, Cf. West R. and Buhler G., p. 891, footnote, for an institution of a
Dharmaputra in the South whereby a son is ceremoniously appointed to
perform the exequial rites, but such a son does not take any share in the
property.
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these cognates, first referred to by Vijiidnesvara, as near heirs he had
to work out the unity of four rather than the unity of three. It is
also possible to argue that the main object of Jimutavahana was to
incorporate some of the cognates as near heirs. This he could have
done, as he has done, under the theory of spiritual benefit because that
would bring the cognates in and at the same time will not evoke much
criticism from the people, which is very usual when one breaks with
the long-dated tradition and that too in matters relating to property.
éraddha being at this time a very intimate thing in the life of the peo-
ple. If so, he had to start with the unity of four, It is very probables
however, that the unity of four, which was an important unity
among the Indo-European peoples, regulated to a certain extent rights
to property even among the Hindus in early times though the Smrti
writers and Vijfianesvara stressed the unity of three, and Jimatava-
hana worked out his scheme of descent of property on the basis of
this old unity.

The lineal descendants of a man, with whom he may be supposed
to have close intimacy, are his sons, grandsons and great-grandsons.
It is reasonable that the claim of these persons should be given
prime consideration in the devolution of his property. The ancestors
beyond the great-grandfather are a mere name to him. He had no
living contact with any one of them : in all probability he did not see
them. On the other hand, some of his maternal relatives are very
near to him in his every day routine. In giving these cognates a
preferential right as against the descendants of the great-great-grand-
fathe’, sakulyas, Jimitavahana stands as a realist dealing with practi-
cal issues at hand rather than with theoretical dogma. He wanted to
fortify some of the changes made by him in the traditional scheme of
the descent of property and he found a plausible justification for it in
the theory of spiritual benefit.

Among the other Hindu legislators propounding the theory of
spiritual benefit as a guiding principle in the devolution of property,
Apararka deserves more than a passing notice. Apararka defines
sapinda relationship in terms of funeral cakes and bases his law of
inheritance on the principle of religious efficacy. “He who offers
water, etc., to the three paternal ancestors who happen to be the
abject of receiving oblations has as his nearer relative the person
who, being born in the line of these descendants, offers water, etc._
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to the same petsons. Such a person in this case is the full brother,
who is nearest to the propositus because he offers water,etc., to the
same persons (to whom the propositus himself offers). His son is a
little far off (in propinquity) because he offers (to somebody else) in
the pinda offered by him to the father. His grandson is even farther
off from him because he offers to other persons in the pindas given
to the father and the grandfather. Ilis great-grandson is still more
distant because he presents all the three pindas to the persons who ars
altogether different from persons sought to be satisfied by the pro-
positus. Thus the brother, his son, his grandson—these three are the
nearer sapindas in the line of the father, and so are the persons in the
line of the grandfather and that of the great-grandfather. In
the absence of these, the three descendants (beginning with the son)
of the great-grandson of the three ascendants inherit the wealth
through their sapinda relationship. In the absence ot a gotraja,
the bandhus, that 1s, the sons of the father’s sister, of the mother’s

sister and of the mother’s brother inherit”.4®

Apararka has tried to show the proximity of the brother and
his descendants on the basis of pinda-offering. But, if that is taken
to be the basis of right to property, the omission of the daughter’s
son of each of these three ascendants by Apararka needs some
explanation. Secondly, in the absence of the three descendants of
the first three ascendants property is said to revert to a little far off
relatives, namely, the descendants within seven generations, who are
also referred to as sapindas by Apararka. But in defining this wider
circle of sapindas Apararka specifically refers to the descendants
of the first three ascendants only, thus leaving the recognition of
the relatives such as the great-great-grandson and two further
descendants of the propositus himself and the three ascendants beyond
the great—grandfather and their dsscendants on its analogy. If, on the
othe hand, he implies by his specific reference to certain relatives to
include these persons ina still wider circle of gotrajas, persons
belonging to the same gotra, his classification must be regarded
faulty. Thirdly, such near relatives as the mother’s brother’s son or
the mother’s sister’s son, who should precede the remoter sapindas,
are postponed to such a remote agnate as a gotraja. Fourthly, the

46. Apararka, p. 743
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recognition of two different unities, that of four in case of the sapindas
and of three in case of the bandus, is anomalous in a scheme based on
the theory of spiritual benefit. It is evident that Apararka starts with
pinda-offering as the basis of right to property but he completely
ignores its implications.

11

The law of inheritance as stated in the book of Vasistha reads :
“Let the sapindas or subsidiary sous divide the heritage of him who
has no heir of the first mentioned six kinds. On failure of them the
spiritual teacher and the pupil shall take the inheritance. On failure
of these two the king inherits”. Vasistha has not elucidated the
term sapinda as used in this context, but elsewhere sapinda relation-
ship is said by him to extend to the seventh person. Manu uses
the term sapinda for the matter of inheritance for desceadants within
four generations and employ the term sakulya for relatives beyond
that degree. Baudhayana likewise distinguishes sapindas from a
wider group of relatives called sakulyas. Apastamba, like Vasistha,
employs the term sapinda for the whole group of persons interested
in property but he differs from Vasistha inlooking upon the dau-
ghter as entitled to inherit in the absence of a pupil. According
to Gautama, ‘‘sapindas, persons who belong to the same gotra and
those who recite the same pravara sball share (the estate) of a
person deceased without an issue or the wife shall share it,or (the
widow ) may seek to raise up offspring to her dead husband by her
husband’s brother’’*”.  While all the writers try to comprehend all
relatives entitled to share the property under the categories of sapin-
dis or sakulyas, persons who belong to .the same gotra or who recite
the same pravara are spoken of as heirs in the absence of sapin-
das by Gautama alone. As both the words sagotra and samana-
pravara are used, Gautama may be said to link up gotra with prava-
ra aud thus to employ the term gotra here in its spiritual or techni-
cal sense. Very often the identity of even one pravara is suffi-
cient to constitute sagotra relationship. Non-existence of sago=~
tra relationship implies, therefore, more or less the non-existence

47. V. D.S. XVII 81 seq., IV 17; M, IX 186 seq.; B. D. S. 111, 9 seq ;
Ap. D. S. II 14, 2seq.; G. D.S. XXVIII 19 seq.
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of samanapravara relationship: and, therefore, cases of devolution of
property on persons reciting the same pravara in the absence of
sagotras are very few. If so, it may be said that sagotras, and not
the sakulyas, constitute the widest group of persons with interest in
property in the school of Gautama. In the practical operation of
the law, however, one would not know how to determine the order
of priority between the persons who belong to the same gotra, as
there are hundreds of such claimants, and as such the new exten.
sion is rendered meaningless. Yet such a wide group was not as
illusory as it is here made out to be in as much as Gautama
(XVIII 6) has referred to the same group in his discussion on pro.
per agents for Niyoga. Very probably 1t reflects Gautama’s end-
eavour to attach greater importance to the religious fraternity as a
whole rather than toa few close personages like the teacher and the
pupil of that fraternity.

A significant change made by Gautama in the rule of descent of
property is the introduction of wife as an heir to her deceased hus-
band. The text, however, is so clumsy that one cannot say easily
what was the view of Gautama. If the wife is said to inherit in the
absence of other heirs stated before, the sapindas, etc., the recogni-
tion of her right to property is shadowy as, there being hundreds
of sagotras, she will have hardly any opportunity to inherit the es-
tate. If, onthe other hand, Gautama meant that property should
either be inherited by the relatives of the deceased or devolve on his
widow, her recognition as an heir next only to a son was first sug-
gested by Gautama, the earliest sutra-writer. And there isnothing to
object to this interpretation of the text of Gautama because, if Yajha-
valkya places her as the first preferable heir, why could not Gautamaat
least suggest such a recognition of the widow. It is also suggested that
the ‘wife’ in this sutra may be construed with the next sutra
so that, according to Gautama, either the property devolves on the
relatives of the deceased, or his widow takes possession of it asa
trustee of his future child whom she is likely to bring forth. The
property thus devolves on the widow not as a widow but as a
representative of her husband’s issue. Such a view can be traced in
Manu as well as in the probibitory rule of Vasistha, ‘“No appointment
shall be made through a desire to obtain the estate” *°. But

48. M. IX. 145, 146, 190; V. D, S. XVII 65.
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the particles va after stri in the first sutra and after bija in the
following sutra clearly indicate that we need not construe the two
sutras as one.

In the Stitra period the wife appears to be incapable, with some
insignificant exceptions, of acquiring or enjoying any property, real
or personal, independently of her husband. Baudhiyana (II 3,46) has
explicitly denied the right of the widow to inherit on the authority of
a Vedic text ( T.S. VI 5,8,2 )-‘Soma could not stand being drawn for
women: making ghee the bolt ( they ) struck it: (they) took it when it
became destitute of vigour: therefore women being destitute of
strength take no portion and speak more weakly than even a wretched
man’. The passage admittedly refers to a woman's exclusion from a
portion of Soma offerings and has nothing to do with her property
rights. A passage from Sitapatha brahmana (IV 4,12) is equally
vague yet pertinent here. ‘Ghee is indeed a thunderbolt: by this
thunderbolt, viz., ghee, the gods smote the wives and unmanned
them: they (the wives), being smitten and unmanned, neither
ruled over themselves nor did they rule over any heritage.” It is
very doubtful whether the original text admits of this translation
and supposing it does, the passage contemplates that women have no
authority over the heritage, probably to dispose of it in any way they
like. The passage need not necessarily be construed to exclude a
woman altogether from taking a share of the property. The Vedic
evidence being thus of a very dubious character, nothing can be
definitely said as to the property rights of women in the Vedic times.
In view of this, 1t is not necessary to interpret Gautama as denying
the right of the widow as is done by other Sutra writers and Manu by
asserting unequivocally the right of the sapindas to the estate of the
deceased. Whether Gautama followed the old tradition or struck
out a new rule 1ngiving right to the widow for the first time in
unambiguous terms cannot be said with certainty, but the fact that
such a right was conferred by Gautama appears to be unquestionable-
Anud considering the fact that even Kautilya*® does not recognise her
as an heir, Gautama may be said to be the only advocate of the
woman’s right among the early writers.

Though woman’s right over her husband’s property is denied, she
is, in the early law, given some sort of control over the property by

49, Kau. IIT 5 (LXII, Vol, II; p. 32)
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craating a new category of property called stridhana, woman’s estate,
It includes gifts before the nuptial fire as well as on the bridal proce-
ssion, gifts in token of love and from her parents as well as brother:
This stridhana, ornaments which may have been worn by her during
her husband's life - time and affectionate gifts from her husband des.
cend after her death to her own issues®®. Women being thus allowed
to keep with them some property a8 their own, Manu may be said to
have devised a channel whereby a husband could donatea part of his
estate as affectionate gift to his wife. Kautilya, while accepting this
new mode of investing women with property, requires that she must
lead a chaste life under the protection of her husband’s near
relatives. This amounts, to a certain extent, to her dependence on
the will of her husbaund's relatives and leaves no free scope for
her to live her own hife at her own choice.

Yajhavalkya is the first legislator who has categorically placed
the wife as an heir next to a male issue. Yajhavalkya also prescribes
that if the father, at his will, divides his estate equally among his
sons during his life-time he should allot an equal share to his wives
even, provided they have not received their stridhana. Similarly,
when sons divide the patrimony, after the death of their father,
they should assign to their mother an equal share.®* Itis not
clear whether the share was allotted to the widow or widows
only if they were deprived of their stridhana or even otherwise,
though both Vijidnesvara and Aparirka are inclined to the
former view. According to Vyasa ( Apariarka p. 730), only those
widows who had no sons were entitled to the share. 1n these passages
of Yajhiavalkya a man looks to the interest of his wife or wives as
much as he looks to the interest of his sons. This recognition of the
widow's interest by Yajhavalkya was conditional on her chastity.®?
Ahe widow is recognised as a near heir by all the prominent

50. M. IX 194, 195, 200. cf. Ap. D. S.1I 14,9,

51. Yaj. II 135, 115, 123,

52. Yaj I 70. Katyiayana (Nilakantha, pp. 137, 140, 141), Harita and
Prajapati (Nilakantha, p. 137 ), Vrddha Manu. This insistence on chastity is
found in all later works too. Mit, p. 220; Apararka, p. 742; Nilakantha, p. 137,
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Smrti writers except Narada.*®> The question is whether her right
of succession, when thus admitted, was limited in any way with
respect to the nature of property she inherited or her dominion over the
property inherited. “(The widow) having taken all the movables and
immovables, all metals, liquids and clothes should manage to perform
the monthly, six monthly and yearly sraddhas. She should honour
her husband’s father's brother, elders, daughter’s son, sister’s son,
mother’s brother, guests and (other) women ( wives of the husband? )
by kavya, the material set apart for the pitrs, and piirta, charitable
objects.””* Another text, attributed to Brhaspati enjoins: “When the
husband is separated the widow, after his death, gets the wealth of
various kinds such as pledge, etc., excepting the immovables. Even
when the share is maked out and even when the widow is chaste she
is not entitled to the immovables.””®® It is difficult to harmonise
two entirely different views, both being attributed to the same
legislator. Later wnters have attempted to seek ha.rmony” by

53. Vi, D. S XVII 4; Hirita, Prajapati, Accordmg to Vyasa (IHaradatta
on G.D.S. XXVIII 19) she gets only 2000 panas out of her husband’s estate.
Woman is said to inherit in her own right in Sakuntala (Act VI); Jaimini
recognises a woman'’s right to mhent the property of her husband. Mitter D.,

pp. 278, 279). N. D. S, XIII 49-51 Sa.nkha. Likbita, Paithinasi, Yama, Devala
do not approve of her high position as heir, and Vrddha Harita does not
recognise her right to inherit, Kane P, V., His of Dh., p. 78; Ghose J. C,
p. 978; V. Harita VII 258,

54. Brh. XXV 50, The text is attributed to Brhaspati by Jimiitavahana
(p. 231) and Apararka (p. 741) : Devannabbatta (S. C. p. 675), Madhava (p. 524)
Pratapariidradeva (Sar. V. 508), Nilakantha (p. 137) and Mitramisra (V. Mit
p. 627) attribute it to Prajapati. The text, as given by Devannabhatta and
Madhava omits women. Does it mean that some of the near relatives of the
husband, as enumerated here, were sought to be pleased by the widow, inhe-
riting the whole estate of her husband, by performing $raddhas of her husband
and spending a part of the property in such charitable objects as building
temples, digging public wells or constructing public parks ?

55. Brh. XXV 53,54; Nilakantha, p. 138,

56. The widow does not take the immovables if she has no daughter (to
inherit them after her) ;S. C., Vyavahara, p 292. This rule applies to a woman
married in the asura form of marriage; M. Parj. p. . The text forbids the
sale, etc.,, of immovables by the widow without the consent of (other)
heirs: Madhava, Vol. III,part ii, p.536; Accordirg to Sar V. (510), the wife shall
take the waole of what belongs to her husband, however small, movable as well
as immovable, mortgaged and of every other kind. cf. 532. Elsewhere (515) it is
said. the immovables being the main source of maintenance of the descendante,
santana, and being (as such) depending on the capacity to have issue, the
woman, bereft of (issues) even when chaste, does not get immovables, even
when dnvaded Vijiidnesvara, Halayudha and Laxmidhara do not refer
to the latter text of Brhaspati.
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either denying the authoritative nature of the latter text or by giving
explanations which are evidently arbitrary if not always fanciful.
Very probably, once the widow’s interest in her husband’s property
came to be accepted, a further step was taken to define this interest
n the widest terms but interest in immovable property was not so
easily conceded. Katyayana, a later jurist, observes: ” A chaste
woman, on the death of her husband, gets his share: ( but ) she has no
right, during her life time, to dispose of it by charity, mortgage or
sale. Nilakantha interprets this rule of Katyayana to forbid the
widow to make gifts, etc., to bards and others but not to prevent the
widow from disposing of property in her charge for unseen purposes,
i. e., for spiritual purposes.®” In another verse Kaityayana enjoins:
‘ When the husband dies unseparated, the widow is entitled to food
and raiment or she gets ( her husband’s ) share of property for life
time. ”’ Apparently the verse implies that the widow gets either
maintenance or life interest in the share of her husband. In the
earlier Smrtis we find Narada laying down the rule that when one of
the members of a reunited coparcenary dies his share passes to the
other members of the coparcenary and his widow is entitled to main-
tenance, provided she is chaste *8, Otbers ®° before him have spoken
of the share passing to the surviving coparceners without any
reference to the widow. Uterine brothers and sisters, and not the
widow, are said by Manu to claim the share of one, deceased without

57. V. May. p. 138 cf V. Mit pp. 626-27, cf.also Katyayana (Sar. V. 521)
‘A childless widow, faithful to her husband’s bed, devoted to vows, restrained,
should enjoy (her husband's share in the joint property) aslongas she is
alive; afterwards the heirs get it.”’

58. N.D. S. XIII 24-26. The two verses (25 and 26) have been so inter-
preted because, as the later commentators argue, they immediately follow the
verse (24) where Narada deals with reunited coparcenary, They may also be
taken independently in view of the fact that Narada, while discussing the
descent of property, does not refer to the widow at all. These verses, there-
fore, lay down that the widows, being incapable of inheriting as heirs, are
entitled to maintenance when chaste. The interpretation accepted here, how-
ever, seems to be more probable.

59, G, D. S, XXVIII 28; Yaj. II 138; Vi. D, S. XVII 17,
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an issue, in what is very probably the joint-estate ®°. Thus
Narada appears to have been the only writer before Brhaspat
and Katyayana toplead for at least a maintenance to the widow
in the property which is of the nature of, though not strictly, joint
property. Katyayana went a step further in assigning to her
an interest to the extent of her husband’s share in the joint
property. The opinion of the later writers that Katyayana assigned
to the widow as much of the share as is necessary for living a com-
fortable life and for the performance of vows and pious acts like
obligatory and occasional religious observances®* cannot be accepted,
because the text is so clear in its expression of her claim to the entire
share. The fact that her intetest even in immovables is discussed
jn a text which has been accepted by all eminent writers to have
such a validity as not to be discarded as unauthoritative or insignifi-

60. M, IX 211, 212 'If the eldest or the youngest (brother) is deprived
of his share, or if either of them dies, his share is not lost. Iis uterine
brothers having assembled together shall equally divide it, those brothers who
were united with him and the uterine sisters’. These verses are little unintelli-
gible and confounding. In the verse 210 Manu deals with brothers reuniting
after partition. Commentators have consequently taken these verses to deal
with reunited coparcenary. On the other hand, verse 21} tackles a probability
which has no bearing with a reunited coparcenary and the verse 212 explain
how ‘the share is not lost.” The confusion arises from the expression ‘brothers
reunited’ in the verse 212, Does it mean that the share of a brother, died
childless, in the joint property is divided, according to Manu, by his uterine
brothers, irrespective of their living undivided or divided, his brothers living
together and uterine sisters ? It may he noted here that Nirayana does
admit that according to some these verses refer to the division of estate of
one who dies before partition. In Vi. D. S. XVII 17 a uterine brother is said
to take a share of his uterine brother. According to Visau, the property of a
divided coparcener devolves on his widow, daughter, father, mother and
brother respectively. This devolution of property on the uterine brother must,
therefore, be in respect of some one else but a divided coparcener. Can it not
be with respect to joint estate? According to Vijianesvara (p. 226), amongst
the reunited coparceners, the estate of one dying childless falls to the (reunited)
uterine brothers only, the reunited non-uterine brothers having no simultaneous
claim on it. When reunion is said to take place with the father, brother and
father’s brother, preference shown to the uterine brother is a little out of
tune But in the next verse (Yaj.II 139) a uterine brother, even when not
reunited, is said to take the estate in preference to a reunited coparcener, who
does not happen to be a uterine brother Reading two verses together, reunion
is not as much ground for interest in property as the fact of being a uterine
brother. The uterine brother thus appears to have the first preferential claim
on the property of a person down from the time of Manu,

61. S.C., Vyavahara, p. 678; V. Mit. p. 654.
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cant further proves that in the later part of the Smrti period the
widow’s interest in the family property was much wider than at any
other period in the history of Hindu law. As for her dominion over
the property she was not allowed to dispose of itin any way she
liked. She could use it for her daily needs as well as for any pious
acts, but she could not transfer her interest in it to anybedy else by
gift or inheritance: after her death the property reverted to the other
heirs of her deceased husband. It is, perhaps, with such an end in
view that Kalyayana has enjoined that the woman who is likely to
destroy the property (in her charge) does not deserve the wealth (of
her husband)®?. These rights are, however, conceded to the widow
provided she keeps faithful to her husband’s bed and is devoted to
the services of the elders of her husband. 2

Coming to the age of commentators, the earliest commentator
is Asahaya whose work was not unfortunately available to me in
entirety soas to enable to know definitely his viewson the widow’s right
to property. Yet from his comment on some of the verses of Narada®*
some idea may be formed. “When a sonless widow takes the
property of her husband, she has to pay (his) debt. Or when she
is unfit and when the coparceners take the property, then he who
takes the inheritance pays the debt”. “If the widow, who has no
stridhana, takes to another man with the property left by her husband,
the property is not taken by the second husband. To that paternal
wealth the sons are entitled.” ‘‘Acts done by the wife, daughter,
daughter-in-law and the like females are invalid. If done, they should
be regarded as not done, especially gift and sale of house and field.””
“That which is given to the wife by her husband, she can enjoy or
give away as she likes, excepting house, field and other immovable
property.” From these passages it appears that the widow inherited

62. V, May. p. 140 ‘She who is bent upon doing acts of ingratitude, who
is shameless, who destroys property, who is unchaste, does not deserve to get
the share,’

63 Katyayana (V. May, p 140) '‘(A widow) deserves to get the apportioned
share if she is intent on serving (her husband’s) elders, If she does
not serve them she is to be given food ard raiment,”

64, Ghose, ]J. C., p. 44 (4) (6) (7) (8). That the widow was recognised as
an heir by Asahaya can be substantiated by another passage from him ‘‘The
wealth of a childless Brahmana went to the teacher, then to the teacher's son,
then to the teacher’s widow, the pupil, pupil’s son, pupil’s widow (one after
another) and then to the fellow-student,” (Sar, V. 608)
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the wealth of her husband, dying childless, provided she was chaste.
Further, her rights over the immovables at least were restricted to
enjoyment only, gift or sale being expressly denied. This limitation
imposed on her power of disposal of immovables extend to the
donations made to her by her husband through pleasure. Vnévarﬁpa
allows the widow to inherit not in her own capacity but merely as
a representative of a son she is likely to bring into existence. Sri-
kara allows the widow to inherit when the property is small.
Medhatithi does not comment on Manu's verses dealing with inheri-
tance. Yet from Kulluka’s comment on Manu ( IX 187) welearn
that he forbade the widow receiving a share. This opinion of
Kulluka appears to be right when read with Medhatithi’s comment on
Manu (IX 146). His contention that tne daughter inherits only if
she is a putrika ( M. IX 130) also supports this reading of his
views on the subject. Dhiresvara allows the widow to inherit if
she submits to Niyoga. The view of Dhiresvara is also shared by
Halayudha, Samgrahakara and the author of Panjata. Balariipa,
who may be the same as Balaka, holds that the widow succeeds to
the property of her husband.®® Thus, in the main, the widow’s right
to her husband’s estate was denied by early commentators and
some of the Smrti writers of that period. Whenever it was admitted,
it was circumscribed by definite limitationz, That the widow’s right
to the estate of her husband was not generally admitted before
Vijfianesvara becomes clear from the loag discussion he enters into
bafore laying down her right to property.

Vijﬁ&neévara has not clearly expressed his views, but he seems
to recognise a woman's absolute right over the property she inherits
from her dead husband. In the eleborate discussion he enters into
to contest various opinions on the subject he has nowhere spoken
of any limitation in respect of the woman 's right over the property.
Again, while defining stridhana, Vijfianesvara looks upon the heritage
as a variety of stridhana. Similarly, the share which a woman gets
when her husband divides the property in lus life time is transmitted
after her death to the heirs to her stridhana. ®® On the whole,

then, we are not far wrong in assuming that Vijiianesvara reco-
gnises the widow's absolute right cver the property of her husband.

65. Kane P. V., History of Dharmaéistras, Vol I, pp. 257, 258, 260,
275,283, 296; ] B B. R.A.S., 1925, p. 213; Mit. p. 219; S C,, Vyavahara,
pp. 309, 686; Haradatta (G. D. S. XXVIII 19); Mitter D, Position of
Woman in Hindu Law, p. 464,

66. Mit. pp. 217 seq., 228.
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Jimutavahana recognises the widow's right to succeed to the
proparty of her husband, whether it is divided or not. He discusses
various texts where mere maintenance is given to the widow and con.
cludes that it is in respect of the wives other than the patni who
participates in the observance of religious duties that food and raiments
are prescribed by the law, Evidently the patni is entitled to the entire
estate of her husband and such a right accrues to her with marriage,
As regards the dominion of the widow over the property she is said
to enjoy it only, a gift, mortgage or sale of it being denied. After
her demise, daughter and other heirs to her deceased husband
take the estate and not the heirs to her stridhana.®” In view of these
two limitations her right to property implies mere enjoyment of it
for her use This ejjoyment, writes Jimutavahana, is the satisfa-
ction of daily needs and the bare necessities of life. Luxury in any
form is denied to her. Thus woman's rightis of a very limmted

character in Ddyabhiga.
-

Devannabhatta holds that “the immovable being a source of
maintenance to the members of the fam'ly in succession, santati,
only those women who have issues are entitled to them. In the
absence of progeny, even a chaste woman does not inherit the
immovables, though her huasband be separated.” Madhava under-
stands that the denial of her right over the immovables in the text
of Brhaspati refers to her inability to sell them off without the
consent of other heirs. Itis said in Viramitrodaya that Visvesvara
does not regard the text of Brhaspati denying the woman’s
right over the immovables as authoritative. Even if the text is
genuine, it relates, in his opinion, to a woman married according to
the dsura and other unapproved forms of marriage. Kamaldkara
recognises the right of the widow over both the movables and immo.
vables of her husband, if she is separated {from the joint household.
Kamalakara, Mitramisra and Nilakantha, however, hold that she
has power to alienate even the immovables for such purposes as may
be looked upon as coatributing to the spiritual merit, besides the
cases of necessity.®® The Easterners hold that the widow can

67. D. B. pp. 259, 260; Ghose J. C , pp. 978, 979, 982, 983.

63, S. C., Vyavahara, pp. 676, 677; Madhava, Vol. I1I, part ii, p. 536;
Sar V, para 509, 535; Vivadatandava (Ghose J. C., p. 1146); cf. also Sar. V, 53;
V. Mit., Vy., pp. 626, 627; V. May. p. 138.

25-26
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enjoy for life the immovables, but she hasno right to alienate the
property without the consent of other heirs.

According to Jolly, ‘when the remarriage of widows and the
Niyoga were abolished, the widow's right to inherit seems to have
developed by the successive stages indicated in the commentary on
Gautama.’®® Looking to the historical evolution of the widow’s
right to property and of Niyoga we find that Niyoga was not
completely unknown when the widow's right to property came to be
recognised, and that when Niyoga was almost out of vogue her
right to property came to be challenged. West and Buhler, while
speaking of the nearer propinquity of the wife as arising from ‘her
joint creation of the invisible benefits which spring from the fire
oblation and the rest,’ opined that ‘their right grew out of the
developed system of ancestor worship through their capacity to pro-
duce sons who could sacrifice to their fafher’s manes. The widow’s right
grew outof her participation in her husband’s domestic sacrifices.’”®
It may be pointed, out here that Manu seeks to associate the claims
of some of the nearer agnates with their capacity to benefit the dead,
but he does not recognise the widow as an heir, though the mother
is so recognised by him. Other Smrti writers who have advocated
the widow's right to property have not sought for association between
inheritince and spiritual benefit. At a later stage, when ancestor
worship was fully developed, widow’s right came to be denied and
when it was again conceded by Vijfianesvara it was conceded to a
chaste widow without indulging into any association between her
right to inherit and her capacity to benefit the dead ancestors
Moreover, the developed system of ancestor worship explains the claim
of a son of an appointed daughter but cannot satisfactorily explain the
inheritance passing to a daughterand not toa daughter’s son, a
situation which we find in the law of the Smrtis. Association of the
widow's right with the developed system of ancestor worship is not
happily borne out.

As for the early evidence in respect of the daughter’s right to
the family property the Rgvedic passage ( III 31,1,2) is very
obscure and only made somewhat intelligible ‘by interpretations
which seem to be arbitary, and are very unusual, although not

69. Jolly J., Hindu Law of Inheritance and Partition, p. 194
70, West R. and Buhler G., pp. 90, 420.
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peculiar to Sayana, his explanations being based on those of Yaska’.
The passage, as translated by Wilson, runs; ‘ The sonless father
regulating ( the contract ), refers to his grandson, ( the son ) of his
daughter, and relying on the efficiency of the rite, honours (his son—
in-law) with valuable gifts ; the father, trusting to the impregnation
of the daughter, supports himself with a tranquil mind. (A son)
born of the body does not transfer ( paternal ) wealth to a sister. He
has made (her) the resceptacle of the embryo of the husband: if the
pareats procreate children (of either sex ), one is the performer of
holy acts, the other is to be enriched (with gifts). According to
Yaskacharya, ths first verse speaks of a sonless father who
stipulates with his daughter’s husband to appoint her as his son for
discharging the duties of offspring. The second verse enjoins that
the bodily son does not leave wealth for his sister. If the mothers
have engendered offspring, a son and a daughter, the son and the heir
becomes the procreator of children and the other is brought up and
given away (in marriage) to another person.”® The passge is
translated a bit differently by Mrs. Iravati Karve. ‘The ruling
Vahni, wise, respecting the laws of truth, came to a grandson through
his daughter : like a father rejoicing in his daughter’s pourings sped
(to her ) with an eager mind. The son did not leave his inheritance
to his brother’.”®? Valenkar thus explains the passage: father
Dyauh went with a passionate mind to his daughter, Usas, dropping
his semen on her. The wise Agni, in order to set aside Usas' claim
for an equal share from Agni in the name of the child born to her by
incest, went to his sister’s new child, taking it under his care. The
bodily son, Agni, did not desire to give any share of the paternal
property to his sister Usas, as a guardian of the new child, Agni's
brother.”® The passage, as a matter of fact, describes in a poetic
way the birth of fire. It has been, however, interpreted to explain
some of the social facts belived to be once existing, and in so doing
some are led to read in it the father’s incest with his daughter and a
person’s share in the family property as adjusted with his brother born

71. Nir, II1 4, 6; Kane P. V., Vedic Basis of Hindu Law, pp. 4, 17, 21.

72. A.B.O,R. 1, Vol, XX, p. 93 with f, n, 2; cf, also Ludwig (Griffith,
Hymns of the Rig Veda, part 1, p. 348, f.n, 2) ' the bodily son (of Dyaus
or of the heavenly waters) did not transmit his inheritance (that s, sacrifice)
to a brother.’

73. J].U. B, Vol, 111, No. 6, pp. 6, 7 with notes
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of such an incest. Yaskacharya may be equally accused of teading
his own meaning in these verses, and in so doing he may have been
influenced by the views of his time. But considering the fact that he
flourished in an age when the Vedic traditions may have been living
traditions his interpretations are to a greater extent reflective of
those traditions and hence more reliable. The passagebeing obscure,
the Rgvedic evidence for the right of the daughter in the family
property remains vague.

In Nirukta Yaskachirya opened his discussion with a plea in
favour of the daughter. The wise man honouring the process of pro-
creative sacrifice holds that both children have the right to inheritance
without distinction. This view is illustrated by two verses: ¢ Thou
art produced from each and every limb: thou art engendered from
the heart itself. Verily, thou art (my) very soul named son: may he
live a hundred years.! ‘In the beginning of the creation Manu, the
self-existent, declared himself that, according to law, inheritance
belongs to both the children without distinction.” Durgacharya eluci-

dating the text observes: the process of procreative sacrifice in the
birth of a daughter is the same as in that of a son. The ceremony

and the sacred mantras for the celebration of the garbhadhana
ceremony are the same for both the son and the daughter”*. Yaska-
chirya, then, gives the view which opposes the daughter’s right to
inheritance as she is abandoned, as soon as she is born, given away
and even sold. The third view, given by him, appears to concede
right to property only to a brotherless girl who is appointed by her
father as his son to render the duties of offspring and to offer the
funeral cakes to him. Yaskachdrya is personally inclined to this view.
A son generally does not give wealth to his sister. But when there
is no son, the daughter may be appointed and as such she is entitled
to the family property.”*

74. It may be pointed out that in the Grhya siitras ceremonials are
developed which recognise difference in the procreation of a son as oppsed
to that of a daughter. G. G. S.122,24;A. G, S. 131, 1; P. G, S, I 15,1; 16, 18,

75. Nir, III 4-6, Cf, also Yaska’'s derivation of the word dubitg, 'A
daughter is ( so called hecause ) it is difficult ( to arrange) for her welfare, or
she fares well at a distance, or (the word‘) is derived from duh to milk.” The
last derivation, from the root duh, has been controverted by modern linguists
and culture students. Cf, A, B. 0. R.I,, Vol. XX, p 94,f. n. 1.
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Aa for the verse of Manu,”® which is the main stand for uphold-
ing the right of the daughter to inherit, it is not traced in the extant
text of Manu Smrti. Manu’s view on the subject, as can be gathered
from the extant text of Manu Smrti, is: ‘A person who has no child
appoints his daughter so that her son may perform his funeral rites.
A son is even (as) oneself, a daughter is equal to a son. While the
daughter who is one's ownself lives, how can another take his
wealth ? The separate property of the mother is the share of the
unmarried daughter alone: the daughter’s son shall take the whole
estate of a person dying childless. In this world there is nodifference,
properly said, between a son’s son and a daughter’s son because their
father and mother both spring from his body. But if a son is born
after the appointment of a daughter, the division must be equal,for
there is no right of primogeniture for a woman. If per chance the
appointed daughter dies without a son, the husband of the appointed
daughter takes the estate without hesitation.’”” It is evident that
Manu never thinks of a daughter as a co-sharer with her brother in
the family estate. Only in the absence of a son, the daughter’s son is
said to inherit provided he has left his natural father and reverted to
his maternal grandfather, as his grandson, for performing his obsequiel
ritess The property is invested in the daughter not as a daughter
but as a source of securing such a grandson. Property once vested in
her becomes her property, even if she fails to give a grandson, and
descends to her husband. If this is the view of Manu, which he has
elaborately propounded, the verse, attributed to him in Nirukta, loses
its significance. One can, therefore, say that when the daughter’s
right to inheritance came to be first discussed it was upheld in
respect of the daughter who was regarded as a son by the father for

76. It isproposed that the verse may be translated otherwise: ‘At the
time of creation of pairs Manu said tbat all sons without preference shall
share the property according to the precepts of the sacred law.’ According
to Durgacharya (Nir. p. 219) the verse losesits importance because in a conflict
between a Vedic injunction and that of a Smrti the Vedic rule supercedes
the rule of a Smrti. I need not comment on these.

77. M.1X127,130,131,133,134, 135, Biihler, following Kulluka, trans-
lates the verse 133 bit differently. °‘Between a son’s son and theson of an
(appointed ) daughter there isno difference, neither with respect to worldly
matters nor to sacred duties: for their father and mother both sprang from the
body of the same ( man )’
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discharging obsequiel duties. Considering this limited range for the re-
cognition of a daughter’s right in the post-Vedic literature and a very
doubtful recognition of her right to property in the obscure Vedic
passage, it may be reasonably concluded that daughter’s right to pro-
perty as daughter was not categorically recognised before the time of
Apastamba. This is corroborated by the fact that Gautama,
(XXVIII 17) who was very probably the older Sutra writer, does
not speak of daughter but of putrika as an heir to a sonless father,
This becomes further corroborated by the fact that when brothers
divide the paternal estate, sister is not said to receive any share, but
the brothers are asked, on pain of excommunication, to give
severally portions out of their shares to the unmarried sisters,”®

When we come to Apastamba ( II 14,2 seq.) we find in clear
terms the daughter’s right to the property of her father admitted, when
there are neither the sapindas nor the teacher, nor a pupil to inherit
it, the first two for their own use, the last to use it for religiovs works
for the benefit of the deceased. Apastamba has taken a great lead
in recognising the claim of a daughter as daughter, but the place
assigned to her makes the recognition more theoretical than of any
real value.

Kautilya is the first and the only authority to recognise her claim
along with the son. ‘The property of (a person) possessed of issues
( should be shared ) by sons or daughters born of approved forms
(dharmistha) of marriages. In their absence, the father if he
be alive; then the brothers and brothers’ soms.’”®. The fact
that Kautilya looks upon the daughter as a co-sharer with her
brother is very suggestive. This was the view held, at the end of
the Vedic period, by a section, as is clear from Nirukta. Is it too much
to infer from this that the daughter’s right to the family property was
once recognised, however old we may not say, and it came to be first

78. M. IX 118

79 Kau. III 5 (Vol. If, p.32), Itispertinent to note here that, according
to Kautilya (III 20, Vol. II, p. 114), relation between brother and sister was
as close as that between father and son, husband and wife, mother’s brother
and sister’s son, teacher and student, for moral and material support. If
any one of the two of a pair among these five abandons the other when neither
of them is an apostate he should be punished with the first amercement.
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refuted in clear terms by Yaskacharya by restricting its application to
a special variety of daughter called putrika.

Narada allows the daughter to inherit in the absence of a son,
legal or secondary, andas a basis of this right he refers to the capa-
city of both the son and the daughter to continue the lineage of their
father. In the absence of daughters property devolves on sakulyas,
bandhavas, and a member of the caste in order of preference.?® Other
Smrti writers admit the daughter as heir only in the absence of the
widow who s said to inherit the property of a sonless man.®* ‘A daugh-
ter, like a son, springs from each member of a man; how then should
any other mortal inherit the father’s property while she lives ¥ Is it
not strange that Brhaspati (XXV 56), thus postnlating a daughter’s
equality with a son and thereby her claim to property immediately
after a son, also speaks of the widow as an heir intervening between
a son and a daughter, because 'in the revealed texts, in the traditional
law and in popular usage the wife is declared to be half the body ( of
her husband ) equally sharing the outcome of good and evil acts.” It
is evident that these writers are to be relied upon more for the order
of heirs they advocate than for the justification they give for the order.

Commentators and writers of the Medizval period tried to set
the clock back by refusing to recognise the daughter as heir to a son-
less man. Visvarupa, Srikara, Dharesvara, Samgrahakara, Deva-
svami, Devarata, interpreted duhita as putrika®® and thus reverted to
the state of things in the times of Manu and Dharmasutras. Vijhane-
svara very pertinently attacked their interpretation as ‘ invented in the
craze of their ignorance of the established doctrine of all the authori-
tative works, and emphatically asserted the right of the daughter

80. N. D. S, XIII 49-51

81, Yaj. I1135; Vi. D, S. XVII, 5; Katyayana (Sar. V. 538); Par, IX 130;
Brh. XXV 55 seq. Before accepting Brhaspati's view on the subject one
must remember that at other place (verses 60, 63, 66, 67) where he explicitly
refers to the wife, brother, father or mother as heirs he does not mention the
daughter as heir.

82. Kane P. V., Hfs. of Dharmasastra,, Vol. I, pp. 260, 267, 277, 280;
M. IX 187 ; Yaj. I 135; S. C., Vyavahara, pp. 684, 686; Sar. V. 555; Asaha-
ya's view on the subject is not known, but in the passage quoted in f. n. 64 he
has spoken of a pattern wherein the widow has a place but not the daughter.
Thongh the evidence is not conclusive oOne can guess that Asahiya, too, like
his immediate successors, did not uphold the claim of the daughter.
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to inherit. Relying on the analogy of the ‘transmission of a woman's
estate to her daughter in the early law of Gautama (XXVIII 24)
Vijfianesvara enjoined transmission of property first to the unmarried
daughters and, there too, to the indigent. Vijfianesvara has not
discussed the nature of the daughter’s dominionover the property inhe-
rited by her. It cannot be said that it was mere life-interest. Though
we have no evidence to show whether the daughter had the right
of disposal over the property she inherited, the property in her charge
is said to devolve on her heir, namely, her son, after her death,
Vijiidnesvara is perhaps the first eminent authority to speak of devo-
lution on the daughter’s son. In the law, as laid down in the Smrtis,®®
property is said to devolve on the father, sakulyas, or brothers
in the absence of a daughter, and not on the daughter’s son.
Though Brhaspati is said to have held that ‘as her father’s
wealth becomes her property, though kinsmen be in existence, even
her son becomes the owner of his mother’s and maternal grandfather’s
wealth,’ itis very likely, in view of the verse preceding it in
which he speaks of an appointed daughter, that by a daughter’s son
he implied a son of an appointed daughter.®* Vijhanesvara has also
quoted authorities to substantiate the claim of the daughter’s

son, but the authorities refer to a son of an appointed daughter.
The two situations being entirely different, Vijhianesvara
may be rightly regarded as the first exponent of the heirship of the
daughter’s son. The very way in which he is introduced by Vijna-
nesvara bears this out. The particle cha in the text of Yajhavalkya
is said to refer to a daughter’s son®®. No stretch of imagination

83. Yaj, II, 135; Vi. D S. XVII 6; N. D.S. XIII 51; Kat. 927. Minor Smrti
writers like S’ a.nkha, Likhita, Paithinasi, Yama, Devala. have never referred to
the daughter’s son.

84, Brh. XXV 58. cf., bowever, verses 65, 66 'In the absence of a son
the widow inherits; in her default a uterine brother. In his absence the co-
heirs, dayadah; afterwards, the wealth goes to the daughter’s son,’ Here daugh-
ter is not spoken of as an heir, and the daughter’s son, as a cognate, is said to
inherit when there is no agnatic heir,

85. Cf. Jimitavahana's reasoning. As the term son in the phrase ‘who
departed for heaven bearing no son’ includes male issues down to the great-
grandson, since they are all equally the givers of a funeral offering, so the term
comprehends the daughter’s son because he also is the giver of a funeral
offering ... Otherwise the olural number in which the word daughter is used
would be meaningless. (D. B, p. 283) Itisinteresting to note here that
Balaka who, accordmg to Kane (pp. 284, 286, 290) was a Bengal writer preced-
ing Vijiianesvara by a few years, held that respecting the text of Yajhavalkya,
the daughter's son’s claim to the property should be at the end of the series.
(D.B.p.282"
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will convince to accept this rendering of Vijiidnesvara except one
sees in such interpretations the practice of the ancient law givers to
seek Vedic and Shastric authority for any change they advocated in the
old precepts with the change of time, provincial peculiarities or logical
reasoning. P. V. Kane has opined that Dharesvara, Bhojadeva
and Jitendriya, who preceded Vijhanesvara by about 50 years,
allowed the daughter’s son’s right to succession. In the absence of
the original texts I have not been able to verify whether they speak of
a daughter’s son or a son of an appointed daughter. But from the way
in which Kane, following Dayabhaga, hasreferred to the view of
Jitendriya®®- Jitendriya held the daughter’s son entitled to succeed
after the daughter, just as Visvariipa, Bhoja and Govindardja did'—
one can see that very probably these predecessors of Vijidnesvara
had in view the son of an appointed daughter. If this interpretation
of Vijhidneévara’s view is accepted, the inference that it implied
daughter’s absolute right over the property is strengthened, though
. not absolutely established®”. The inference suggested here may,
1‘\'\\?wever, be contended on the ground that if the property was vested
in the daughter absolutely and that it devolved on the daughter’s son
as her heir, it cannot revert back to the father and brother of the
original holder after his demise. The view of Laksmidhara, who suc-
ceeded Vijhianesvara by about fifty years and whose influence is said
to be very great on the Bengal and Mithila writers, and especially the
latter, is particularly significant here, as it confirms the line of argu*

ment adopted here. He writes : ‘Although the estate which goes to a
daughter is obstructed, it obtains the nature of unobstructed
heritage at the time of its devolution on the daughter if there is a
daughter’s son in existence.’ ‘As in the case of the
father’s heritage his son’s appropriation of the heritage is
bound up, and the son is proprietor in his father’s wealth

86. KaneP. V., Ibid., p. 283

87, Itmay be noted here that in Dayabhaga the daughter is said to have
life-interest in the property and the daughter's son’s right to the property does
not arise through the daughter but through his capacity to benefit the deceased
himself and as such through his standing as a near kin to the deceased. But
in Mitaksara his claim cannot be established as a near relative, because he
being a cognate, the father, brother and other agnates have decidedly prior
claims on basis of their proximity to the deceased. It only proves that Vijoa-
nesvara intended to be liberal to the females and very probably wanted to invest
them with absolute control over the estate inherited by them But he realised
that he was far ahead of his times. he knew his limitations and that is, per-
haps, why he gave a very sketchy treatment of such an important problem
Laksmidhara ( Sar, V. paras 632, 639, 644, 646, 653-56, )
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by reason of his sonship: so in the case of the daughter and the rest -
if her issue in the shape of a son is in existence, his proprietorship is
by his sonship.” ‘Here some say—though the property goes to a
daughter’s son, it goes to the mother and the father, when the daugh-
ter’s son is not alive, and not to his son. The ancients do not agree
with this : the conclusion has been established by those knowing the
practices laid down in the three Vedas that the estate of the daughter’s
son passes, in his absence, to his son. Therefore, when it goes to a
daughter, it passes on to the daughter’s son: and if he has a son in
existence, his estate casts glances at him also. But there is this
speciality, namely, if there is no one alive down to the daughter’s
son, it does not pass on to the daughter’s son’s son, but always
reverts to the mother and the father.'®” It may be added here that
it is possible that the inclusion may be due to the operation of
entirely different set of circumstances. While Vijianesvara’s attitude
is thus of a dubious character, Jimuatavahana has expressly stated
that the daughter's dominion over the property is limited and is of
the same nature as that of the widow.®®

Among other females recognised by the Smrti writers as heirs,
the mother and the paternal grandmother are specifically mentioned,
According to Manu (IX 217), the mother shall obtain the inheritance
of a son (who dies) without leaving an issue, and, if the mother be
dead, the paternal grandmother shall take the estate’, The view of
Manu need not to be taken to hold good in respect of the order in which
these females inherit, though Samgrahakara, Dharesvara, Devanna-
bhatta and Nanda Pandit uphold the claim of the paternal grandmother
immediately after the mother®®. The general concensus of all the
writers on Hindu law is to postpone the claim of the mother so
long as any of the heirs upto the father is capable of inheriting it,°°
though some of the later writers advocate the mother’s preference
over the father®'and some try to look upon them as conjoint heirs®?2.

88. D.B. pp. 269, 284, o

89. S.C., Vyavahara,pp. 693, 699; KaneP, V., Ibid., pp. 258, 275;
Supra, p. 169.

90 Kau, III 5 (Vol, II, p. 32). He does not speak of the mother, Vi, D. S,
XVII 6; Brh XXV 60; Katyayana 927; Devala (Apararka, p. 741); D. B. p. 285.

91. Sar. V. 566, 572; Vidvariipa, Mit.

92. Sankha (Apararka, p. 741); Apararka, p. 744; Laksmidhara
{Sar. V. 628).
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As for other females, nothing has been said. till we come to Nila-
akntha who is the first to recognise the sister as an heir: a few more
females are recognised by Nanda Pandit and Balambhatti.?®

11

The father was the head of the family and as such he controlled
the family property. As regards the father’s control over this property
Macdonell and Keith observe: “The passages all negativate the idea
that the property of the family was legally family property: it is clear
that it was the property of the head of the house, usually the father,
and that the other members of the family only had moral claims upon
it which the father could ignore, though he might be coerced by his
sons if they were physically stronger,’®* In the Vedic literature
we have two instances where the father apparently appears to
ignore the claims of his sons. Visvamitra adopt éunahéepa.
as his heir and successor even when his own sons were alive. When
they disobeyed him in this act, he cursed them. Manu, when he parti-
tioned his property, is said to have excluded his youngest son
Nabhanedistha.

The episode of VisvAmitra does not clearly indicate whether the
exclusion, referred to, is in respect of succession to office or inheritance,
As the text runs, when éuuahéepa asked Visvamitra how he,
being an Angirasa, can become his son, Visvamitra replied : “Thou
wouldst be the eldest of my sons: thy offspring would hold the highest
place: accept my divine inheritance: unto this I invite thee.” And he
asked his sons to accept his superiority. Those who disobeyed were
cursed by him; others who accepted his will, saying ‘we accept what
our father agreeth to,” were rewarded. Thus, fifty sons of Visvamitra
accepted the control of Devarata who was introduced into the family
by Visvamitra with the words * as inheritance from me shall he obtain
you and the knowledge which we know’. Proceeding further we hear
that Devarata was granted both inheritances, the overlordship of the
Jahnus and the sacred lore of the Gathinas. From this long passage
from Aitareya Brahmana (VII 17, 18) it appears that éunahéepa or
Devarata, as the eldest son of Visvimitra, became the leader of his
fifty sons as well as the overlord of Jahnu, and inherited his divine

93, Supra, pp. 167 seq.
94, V.I,Vol. I, p. 351
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knowledge, the peculiar achievement of the family of Visvamitra. This
special choice of a gifted person for spiritual heritage on the part of
Visvamitra in no way points to the father’s absolute control over the
property with his privilege to exclude anybody he likes from sharing
it. Whether as the eldest he ruled over the family and controlled its
property is something that is not definitely said in the passage and,
therefore, cannot be dogmatically asserted. Again, Visvamitra is an
eratic personality in the Hindu mythology and his act may be an
exception rather than a normality.

As for the episode of Manu, Roth’s opinion®® that there never
existed either a Nabhanedistha or a Manu should be discarded, because
irrespective of their historical personalities the tradition in itself is
significant for cultural history. The interesting fact about this
tradition is that while in the version of Taittiriya samhita (111 1,9, 4)
Manu is saido have excluded his son, in the version of Aitareya
Brahmana (V 14) his brothers, who divided the property, did not
give him his share, as he was then living the life of studentship.
This makes the situation entirely different. Again, in both the ver-
sions Manu is said to have given to him some divine lore whereby he
succeeded in obtaining cattle and property from the Angirasas and
thus made himself prosperous. He being amply compensated by his
father for his exclusion from the paternal estate, exclusion has
hardly any significance.

The cases where the father is supposed to ignore the claims of
a son do not really suggest such a power on the part of the father.
There is also a passage in Aitareya Brahmana®® which, while not
directly dealing with patrimony, may be profitably utilised. While
discussing the possibility of depriving the Raksasas from their share
in the sacrifice the passage enjoins: “ He who deprives a person
entitled to a share of his share, him he (who is deprived) punishes.
If he does not punish him then (he punishes) his son or grandson:
but he does punish him.” In view of the evidence collected here
one would hesitate to accept the view that the other members of the
family only had moral claims upon it which the father could ignore.

95, Muir J. J., Original Sanskrit Texts, Vol. I, p. 192

96. A.B.II7. Kane (Vedic Basisof Hindu Law, p, 20) has associa-
ted this passage with the exclusion of a person from his share in the
patrimony to which he is entitled,
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It is very probable that on the death of the father or in his life
time the eldest son,®” or any other son,®® became the head of the
family and as such controlled the property. There are also passages
which indicate that the father divided the property among his sons
probably, but not always, when he grew old.?® There is also an
indication that brothers divided the wealth in the life~time of the
father. But nothing is said about the shares, whether they were
equal or disparate. Only when the gods and Asuras are said to
divide the property of their father Prajapati, they are said to divide it
equally.??® At the same time we find here and there cases of partiality
shown to one or the other son by the father,®* but we have no means
of ascertaining the persons who were more often its recipients. It may
be that the dearest son may be no one else but the eldest.
It is clearly hinted in some of the early texts that the eldest enjoyed
superiority over his younger brothers on account of his seniority.2°2.
Viévamitra adopted Devarita as Ins eldest son and as such he was
entitled to share his heritage; Uddalaka Aruni bestowed his spiritual
heritage upon his eldest son. A younger brother cannot set up the
domestic fire while his elder brother has not done 1t, nor can he be
consecrated for Soma sacrifice before his elder brother. A Bra-
hmin who wedded before his elder brother was martied is a sinful

97. T.S.1I5,2,7 "' Thercfore (people) establish thcir eldest son with
wealth.’

98. P.DB,XVI4,4,

99, R.V.I70,10 (O Agni) men take wealtn (from you) asfroman
aged father’. J.B. III 156 (] A.O. S., XXVI, pp. 61-62). According 10 Kathaka
Sambita (XXIX 5) ‘if two sons fight the father himself will pacify them by allo-
ting to each one of them his own share,” T, S.1I11,9,4,5; A. B. V14,

100, S.B.1.7,2,22;II12,1, 8.

101, S.B.V4,2,8,9; K.S. XI'3; A.S'r.S. IT 3, 13; P. B, XVI 4,4;
Keith, A. B., Religion and Philosophy of the Vedas & Upnisads, p. 318.

102. A.V.VI 112 with Bloomfield’s comment thereon. T.S.VII 2,7,1; 5,8,3;
K.S. XII 7; XXI 7, 14; XXX 3; M.T.B.VIL 6, 6; A.B.IV 25; M.S.1V 1, 9; V.SL
XXX 9;T. B, 111, 2,8, 11; Ch. U.B, III, 11, 5,6; S.S'r.S. 112, 4.; L. S'r.
S.II 11,3; Kau, S.XLVI 26,28,29; Keith A.B., Ibid., pp 357, 364. cf. Mbh. XII.
90, 10; G.D.S.XV. 18; B.D.S, IV 6,7; V.D.S XX 8 seq,; M. I1I 154, 171, 172;
XI 61; Yaj. I 223; III 235.
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person and he is to be excluded from dinner in the honour of the
manes. In order to secure the happiness for the whole of the year,
the first born, the leader of the family, performs the twelve-day
sacrifice. Names of the sons are recited at the Trtiyasavana in
order of seniority, ‘ the younger does not overstep the elder '. The
householder enters his new home, when complete, with his eldest son and
wife. A passage in the Rgveda (I 170,2) seems to imply that Indra had
a share in the sacrifice due to him as the eldest brother, and,hence,when
it was offered to the Maruts, he took offence against the offerer. The
sense of the passage is far-fetched, and it cannot be definitely mainta-
ined that the eldest had his privileges as early as the' Rgveda. But
by the time of the Brahmanas and other Sambhitas the eldest son had
acquired some religious or socio religious privileges.

As regards his preference in the property rights, apart from
these religious and socio-religious privileges,a passage in the Taittirlya
samhita (II 5,2,7)-By means of it (full moon rite) he (Prajapati) esta-
blished his eldest son, Indra. Therefore, they establish their eldest son
with wealth-is interpreted by the Sutra writers to give a special portion
to the eldest son. In the passage of Aitareya Brahmana quoted above
the right of primogeniture is recognised by Kane.1°® But the most in-
teresting reference to the special privilege of the eldest is found in the
fact that in Visvaijit sacrifice, where a person is allowed to part with
all his possessions as fees, he is enjoined to hand over to his eldest son
his share in the propery before parting with his posessions.’®* We
have thus clear evidence that preferential treatment was given
preferably to the eldest son not only in thereligious and socio-religious
functions but even in rights to property.

The Vedic evidence being scanty, it is not possible to lay down
dogmatically the early law of partition. The law, as it is found in
the Dharmasutras, should, therefore, be examined in details to interpret
this Vedic evidence in such a way that we can have the law of

partition in its evolution.

103, KaneP.V., Vedic Basis of Hindu Law, pp.19, 20 He said to Brhas-
pati ‘perform for me the Dvadasaha (rite). He (Brhaspati) made him (Indra)
perform (the rite). Thereupon the gods acknowleged his right to primogeniture

and leadership.
104. P,B, XVI5,23;6,1; Keith A.B,, Ibid., p.336.
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In the Dharma sutras partition of the estate is said to take place
after the deathof the father!®®and, according to Manu,after the death
of both the parents,*®®While the father lives, the division of the estate
takes place (only) with his permission. ‘Those who divide against
the will of the father are not to be invited to the dinner in honour of
the Pitrs.*°7 Partition against the will of the father is condemned by
Gautama as involving social ostracism, When the father divides
the property at his will, he must do it when the mother is past child-
bearing. When brothers divide it, they should delay partition till the
widows who are known to be pregnant deliver.’®® It seems that
property was generally divided by the father during his life time when
he found that there was no possibility of a son being born. His
will was absolute in allowing or disallowing partition in his life time
and sons had no legal claim to enforce it against his will. There may
be cases where sons did enforce partition against the father’s will,
but that tendency was reprobated by the early law givers. Such acts,
if not precisely illegal, were held contra bonos mores.

The limitation imposed upon the father’s will, namely, that he can
create partition only when there is no possibility of a son being born,
admits of two explanations. It was a moral obligation on the part of
the father to see that he did not contravene by his act the interest of
any of his sons. Or, it may be that sons had inherent right in the
property which the father could not set aside by creating partition

-before their birth. In latter case partition before the mother is past
child-bearing should be held invalid. Nothing is said in the early law
on this point. Yet, if the presumption is right certain limitations on
the father’s power over the property must legitimately follow. They
are: (i) the father cannot exclude any of his sons from receiving his

105. G.D.S. XXVIII 1; B.D.S.I, 11, 11; V.D.S. XVII 41, 81; M. IX 104;
cf. also Yaj. II 117; Vi, D. S. XVII 23; N. D. S. XIII 3.

106. M. IX 104. cf. Yaj. II 117: N, D. S. I 36; S'ahkha ** So long as
they have the father they are not independent nor so while the mother is alive.’

107. B.D.S.1I3,8 Ap.D.S.II14,1; G.D. S. XXVIII 2; XV19,
cf. N.D. S. XIII 3; Brh. XXV 1, Disregard of the eldest brother indicated in the
Mahabharata (XIII 111 86)— * He who disregards the eldest brother is born
in the category of cranes’ and in Brahma Purana (CCXVIII 75, 76 ) may also
be regarded as suggestive of this tendency of revolt against the paternal
authority.

108 G.D. 8. XXVIII2; V.D,S. XVII 41,
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share in the patrimony; (ii) the father cannot make unequal distribu-
tion of the patrimony; and (iii) the father cannot dispose or divest
himself of the interest in the patrimony or a part of it tothedetriment
of his sons’ interest therein. Lt us see what light the Dharmasutras
throw in respect of these limitations.

It is said in the Dharma sutras that neither a madman, an out-
cast nor a eunuch inherits, Similarly, those who have entered an
order different from that of a householder or those whoexpend money
unrighteously are debarred from inheriting. So, too, those who are
neglecting their duties and occupations and thus live unrighteously
are not entitled to share the property. *°° Manu (IX 214)
adds to this list idiots, those who are immersed in vice, those who
are habitually committing forbidden acts or who are incurably
diseased. That is, those persons who are, to all intents, not capable
of preserving the property or retaining it within the family through
succession, those who are neglecting their duties and occupations or
habitually committing forbidden acts and thus live unrighteously, or
those who are socially dead are forbidden by the express texts to in-
herit it. Exclusion of those persons who are likely to make ill use
of property and thereby impair the interest of others is natural with-
out indicating any sort of authority on the part of the father. On the
other hand, even when these persons are debarred from inheriting,
they are entitled to rcceive maintenance, and their sons are looked
upon as competent heirs. This rule of exclusion, therefore, lays down
a definite attitude or behaviour as an a priori condition for claiming
a share in the patrimony. Implicit obedience to a conventional social
code of behaviour being imperative for the strength and stability of
the family, any act amounting to recalcitrance is rightly looked upon
as a sufficient ground to disable an offender from the enjoyment of his
privileges as a member of the family. But this rule of exclusion is
once for all fixed for the community and leaves no power either with
the father or the eldest sonto exclude anybody at will. On the
other hand, it is said that if a brother does not want a share, when
the brothers divide the property, he should be given at least a trifle
in order to extinguish his right in the patrimony.11°

109. B.D.S.1I13,38-40, Ap. D.S.II 14, 1,15; 13, 3; V. D. S, XVII 52;
G, D. S, XXVIII 40,43. cf, also Sat.S'r,S. XXVII 3,26; Kau, I1I 5 (Vol.11,p. 35 )

110, M.IX 206
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As regards the share of the patrimony we have reason to believe
that it was distributed by the father equally among all the sons.
It is said in the Sutras that the father should divide his property
equally amongst his sons after gladdening the eldest by some choice
portion of his wealth. This special portion consisted of the most
excellent chattel or some part of the estate, namely, one - twentieth
portion and the best of all chattels or a share in excess together
with a few animals, *** This practice of distinguishing the eldest
by some extra share in the family property is said to be ancient and,
therefore, sacrosanct. The youngest and the middlemost are also said
by Gautama to receive some special shares. *** Though this prac-
tice of distinguishing the eldest by some share is ruled out by
Apastamba ( II 14, 10 seq.), the way it is discussed in the Dharma-
sutras indicates that it must be a rule of the day. Whether this
special share is to buy off the authority and privileges the eldest son
once enjoyed as the head of the family or it is reminiscent of the
father’s discretionary power of disposition, now limited within spe-
cific bounds of Shastric injunctions, or it is neither of these two,
cannot be definitely said. The fact remains that apart from this
Shastric special portions, the father had no authority to distinguish
one from the other by unequal shares.

As regards the father’s power of disposition we are told that he
had authority to give away in Viévajit sacrifice all the property over
which he had control. 2*2 Here, in the first instance, disposition is
for spiritual purposes, the disposition which was sanctioned even by
Vijﬁineévara who upheld equal nwnership of the father and son, and,
in the second instance, it is not clearly stated that the disposition
related to the family property which the father as the head of the
family controlled. Similarly, the giving of land as a fee to the priest
is mentioned in Satapatha Brahmana but it is at once added that the
Earth itself said, ‘' no mortal must give me away ’.*** It indicates
that one could not lightly part with land. The evidence about the

111. B.D.S.1I 3, 4; M, IX 112; G. D. S. XXVIII 5; V. D. S. XVII, 42,
43; Ap.D.S. 11, 14, 7.

112, G,D. S.XXVIII 6, 7; V. D, S, XVII 42-45.

113. InS. B, XIII 6, 2, 19 also we find giving away everything as
sacrificial fees,

114. S. B, XIII 7, 1, 13, 15. cf. also A, B, VIII 21; V.1, Vol. I, p. 100.

27-28
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father’s power of disposition is very scanty and nothing can be defi-
nitely said in the matter on the authority of such sketchy data. But
the fact that there is no positive statement in the Dharmasutra
literature about the father’s power of disposition at his will lends
support to the view that the father had no power to deal lightly
with the property in his charge.

The evidence of the Sutra literature shows that the father had
no power of alloting unequal shares, of excluding anybody he liked
from receiving his share in the patrimony, or from disposing of the
property at his will. In absence of such authority on the part of
the father his control over the property appears to be limited. But
before we conclude we must take note of another view which is
represented in the Sutras and which does not speak of partition,
Tt is said that, after the death of the father, the eldest alone may take
the whole paternal estate and others shall live under him just as
(they lived) under their father. According to Baudhayana, it is
not always the eldest but one who possesses good qualities that
becomes the protector of the rest, ;Kpastamb; seems to be in know
of this practice of primogeniture, but personally he was inclined to
the view that the father should, during his life-time, divide his
wealth equally among his sons, after having gladdened the eldest by
some choice portion of his wealth.2*® The rule implies that there is
no partition. On the death of the father, the sole governor of the
family, the eldest son or any one else who is capable of governance,
occupies his chair as the family head. There is no devolution but
continuance of ownership. The hous father never dies. On being
removed by the order of nature his place was filled by
his beir. This view, which very possibly represents the older state
of things, is found even in Narada Smrti, a work of the 6th century
A.D. It is said that wives, sons, slaves and other attendants
are dependent. The head of the family, to whom the property has

115, M.IX 105,,108: G, D.S.XXVIII3; B.D.S, II13,13;c¢f. N.D. S,
XIII 5. According to Sankha Likbita ( Hindu Law and Custom, p. 173) any
son can be the head of.the family only with the consent of the eldest brother,
Ap. D. S. II 14, 6; 13, 13; 14, 1, cf. Sat. S'r, S. XXVII 3, 17, cf. Mahabharata
(XII1105,13 ) ‘' If the eldest brother happens to be sinful and undistin.
guished by accomplishments of any kind, he may be disregarded by his
younger brothers"’,
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descended by right of inheritance, is independent with regard to it.
A child after the 8th year is independent if his parents are dead,
not otherwise even though he may have reached a mature age. The
father rules in the first instance, then comes the mother, then the
eldest-son. These three persons are independent and have authority
in regard to coercion, relinquishment and sale. Their
transactions are said to be valid provided they are not actuated by
love or anger, or tormented (by illness),or oppressed by fear or
misfortune, or biassed by friendship or hatred. It is said in another
passige that the father, as the head of the family, had control over
the proparty and he could make unequal shares, following his own
inclination, and such a distribution, either of equal or disparate
shares, is said to be lawful for the father is the lord of all. The
father had likewise authority to exclude from inheriting a son
who was hostile to him, and, from the verse which follows, it is very
doubtful whether his share descended to his son as in the case of an
idiot, insane, or one who is incurably deceased.*'® Even Kautilya
may be said to have preserved this older tradition when he said
that the sons, whose parents were alive, have no control over the
property. It is only after the death of the father that division of
property takes place.”

Before summing up the evidence adduced here we must take
note of a passage in Gautama (X 29): ‘A ( man becomes ) owner
by inheritance, purchase, partition, seizure or finding’. The passage
being in flat contradiction of ownership by birth has been com-

116, N. D. S.I34-42; XIII 4,15, 21. This view of Narada should be
accepted with some caution. The original text of Narada was not available
to me and Ican not say how far the translation represents the correct view
of Narada. It is likely that the text may be: Let a father, when stricken in
years, distribute, at his will, his property among his sons, allotting a large
share to the eldest son. If this presumption is right, the disparate shares
spoken of in another verse may have reference to the special portions of the
eldest and the youngest or to the disparity on the basis of caste to which the
mother belongs, both being referred to by Narada in preceding verses. But
one has to note at the same time the force of the expression ‘the father is the
lord of all’,

117. Kau, III 5 (Vol. II, p. 31). 1tis to be noted here that Kautilya
does not speak of partition in the life-time of the father,. as the Sutra writers
and Manu have done, and hence his authority for division after the death of
the parents has greater significance.



212 HINDU KINSHIP

mented upon by Vijiinesvara, It is not necessary to discuss at
this stage the interpretations given to it by different writers. It is
nacessary to emphasise here that in this passage we find a further
evidence in the early literature indicating father's control over
the property.

If we are right in presuming that Narada has tried to preserve
in the passages quoted above an older tradition which we find
also in the Sutras, though the Sutras very elaborately discuss
the desirability of partition and thereby the limited nature
of the father’s control over the property, and if we read this
tradition along with the special privileges said to be enjoyed
by the dearest son, who was preferably the eldest son, in the
Vedic age, we must grant that at some time in Indian history the
father had absolute control over the property. Whether it was in
the Vedic age or in the early Rgvedic period cannot be precisely
determined in our present state of knowledge. Attempts were made,
as early as the Vedic times, to restrict this authority of the father
by preaching the desirability of partition in his life-tiine and
enjoining upon him to divide his property equally among his sons.
The Sutra writers, while preserving the older tradition of the
fathers’ sole dominion, stressed the desirability of partition on
the ground of gaining spiritual merit by living separately®*®, and
restricted the father’s control over property by defining his power
of discrimination ‘within the bounds of Shastric injunctions. That
this view of the Sutra writers does not represent the older state of
things but a development of a newer trend already begun in the
Vedic period is proved by two facts, firstly, the eulogy of partition
as a means of increasing spiritual merit, and secondly, and this is
the most important testimony, by creating a new concept of self
acquired]property. It is evident that in the Sutra times the father's
authority had come to be challenged. Though on the theoretical
concept of property the revolt of the younger generation could not
be substantiated, the lawgivers could not blind themselves to the
new issue. The fact had to be recognised and to be adjusted with
theories. It seems very likely that the early lawgivers, in their
attempt to.meet with the new needs, tried to restrict the authority
of the father to the advantage of the sons, eulogised partition as

118. G.D.S. XXVIII 4; M, IX 111.
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contributing to spiritual merit, and evolved a new concept of
property whereby sons could get their control at least over a part
of the property, if not over the whole. Hence came into existence
the variety called the self-acquired property.

In the beginning such property appears to have comprised only
the gains of learning. Manu ( IX 206, 208, 209 ) added to this gifts
from friends, presents received on marriage or with the honey-
mixture, acquisition by labour without using the patrimony and the
ancestral property which was lost and now recovered. In the
Smrtis it is said to include gains of science or valour, gifts from
friends or relatives, favour conferred by father or grandather, presents
obtained on marriage or such occasions, and lastly acquisition made
solely by one’s own efforts without using the patrimony. This
property the acquirer was not bound to share with the other members
of the family, though, according to Vasistha, the acquirer was entitled
only to a double share thereof.**® According to later Smrti writers,
the father’s authority to make unequal shares was restricted to
this variety of property.

The law of partition in the Smrtis and Commentaries does not
differ much from that in the Sutras. Partition takes place after the
death of the father or at times, of both. Whenever it takes place
during his life-time, his will determines the time of partition. A son is
said to come to partition with his father when the mother is
past child-bearing, when the father’s sexual desire is extinguished
and he has ceased to care for worldly interests, or when he suffers
from incurable diseases or is out of his mind, or when he is
incapacitated by extreme age or addiction to vice, or when he bebaves
in a way not approved of by the Sistras. 12°  The implications of

119, G.D. S. XXVIII 30; V.D.S. XVII 51; According to Katyayana, the
gains of learning include fees received from a pupil or for the performance of
a sacrifice, a reward or prize obtained for recitation of the Vedas or for supe-
riority in a disputation or for determining a knotty point of law. Jolly J., Law
of Inherstance, Adoption and Partition, pp. 94, 95.

120. Yaj. II114,115; N.D.S. XIII 3,4,16; Brh XXV 1; Devala(Vyavah-
aramayiikha, p. 90) *sons have no ownership so long as the fatber is faultless’.
Mit. p. 201; M. Parj. p. 645, Even though in theory the father's will was abso-
lute in creating partition in the Smrti period, as in the Siitra period, cases of
partition against his will must not be unknown. ‘' Epigraphical evidence
shows that, though the Smritis had disproved partition in the life-time of the
father, such partitions were not rare in practice’’. Altekar R S., Rashérakutas
and sheir Tsmes, p. 340,
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these restrictive conditions are three. Sons can divide the patrimony
against the father's will only when there is no possibility of a son be-
ing born, 2 or when the father, being old or diseased, iz not capable
of managing the estate in his charge or, being mad or vicious
squanders away the wealth in his charge to the detriment of his sons’
interest, or when he behaves in contravention of the Shastric precepts.
Implicit obedience to the precepts of the Sistras being the ideal of
Hindu life, indifference to or disregard of these precepts is tantamount
to challenging the order governed by these sacred precepts. As such
partition on this ground has nothing to do with the son’s claim on
the family property. It means, then, that sons could force division
of the family property when there were sufficient grounds to indicate
that the property in charge of the father was likely to be impaired,
and thereby their interest in it suffered, by incapacity or
mismanagement of the father or when there was no possibility of a
co-sharer being born, %2

At the same time we also find legislators enjoining the rule that
‘in land acquired by the grand-father, in corrody or wealth ownership
of the father and son is the same’, or that ‘whatever belongs to the
grandfather belongs equally to the father as well as the son.’
Equality of shares on the part of both the father and the son in the
property of the grandfather, movable as well as immovable, is cate-
gorically admitted in these pascages of the eminent Smrti writers, *2*
On the basis of this view of the Smrti writers Visvarupa

121, This is to protect the father's own interest. It secures him against
compulsory partition so long as he chooses to marry again. Sar. V. para 61.

122. In Gujaratall the castes, almost without exception or qualification,
denied tne right to partition of a son against the wish of his father, Even
amongst the Brahmans the son’s right does not seem to be fully admitted by
any of the classes ... while amongst the lowar castes the answers, without
exception, were either that the son could not eaforce partition at all, or else
that the father could retain so much as he wished of the ancestral property,
In the usage of a large minority, at least of the people of the Dekhan, the rule
that ia the lifc ti ne of the father division of :he estate takes place (only) with
his parmission holds goad. West R. and Buhler G. pp. 659, 660 with footnotes
{c) (d). cf.Sarkar G., p. 502 for the same rule in the Punjab.

123. Yaj. IT 121, Nibandha, corrody, is a fixed payment every year or
month to a parson or temple uader the orders of a king. VI. D S XVI1 2/
Brh. XXV 2, 3, Katyayana and Vyasa (Aprarka, p. 728).
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postulates that partition takes place of the property in which a son
has his ownership by the very fact of his birth and the same opinion
is expressed by Medhatithi in his comment on Manu (IX 209). But
this right of the son in the ancestral estate came to be challenged by
Dharesvara and the author of Smrti-samgraha *2*  who upheld that
sons had no ownership in the father’s property, while the father was
alive, but it came into existence first by partition. They thus tried
to revive the old tradition wherein the father had absolute control
over the family property and by so doing to undermine the new trend
which, in the first instance, sought to give control to the sons
over their own acquisitions, and, in the second instance, control
even in their ancestral estate. Vijhanesvara discussed the question
very elaborately and established the son’s ownership by birth in the
ancestral estate. He relied upon an ancient text attributed by him
to Gautama : ‘One should get ownership of wealth by the very fact
of birth, so says the revered teacher.’*2® The said text is not found
in the extant Dbarmasutra and, therefore, Jolly bad gone to
the length of saying that Vijhdnesvara fabricated the text
to swmt his purpose. *?¢ DButin view of the fact that such
ownership was clearly recognised and advocated by all the Smrt:
writers except Nirada and that Visvariipa bad given expression to it
without seeking the authority of Gautama's text, which Vijhanesvara
has quoted, there is no ground for believing that such an eminent
authority as Vijhanesvara had to fabricate or rely upon such fabri-
cated texts of his predecessors to foist a new concept of ownership.
On the other hand, Vijianesvara said emphatically what the eminent
Smrti writers had said long back but what had come to be challenged
by some of his immediate predecessors, and in so doing he qucted an
ancient text to lend greater authority to bis view and to silence, in
the face of this ancient text, his antagonists. It may not be a quota-
tion from Gautama, but that does not prove the utter impossibility
of such a text having been in existence.

124. Nilakantha, V. May., p. 89

125. Mit p. 199

126. Jolly J., Hindu Law of Inheritance, Adoption and Partition, P,
110 ** This is how Vijidoesvara or his predecessors, from whom he may be

supposed to have borrowed his theory, came to fabricate a text, in which the
doctrine that property is by birth is attributed to the holy teachers, and to
attribute this text to the sage Gautama who was looked upon as the principal
authority in regard to the sources of ownership.”
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Jimitavahana, who followed Vijfianesvara, challenged the equal
ownership of a son with his father in the ancestral property. Accor-
ding to him, ' the term heritage, daya, is fixed for ownership which,
being dependent on relation to the former owner, is created on the
extinction of his (former owner’s) ownership’. Iience, sons have
no ownership in the property in the life-time of the parents but only
after their death. It is in conformity with this view of ownership
that it has been said to arise when a person is excommunicated or
has taken to the life of a hermit, these being the causes of extinction
of ownership. Jimutavahana has asserted the old view of the
father’s absolute control over the property and there is nothing stri-
king about it because some of his predecessors did hold to it against
a contrary view. But what is striking is Jimutavahana’s reasoning

about its wvalidity. "While commenting on the verse of
Yajnavalkya, which apparently goes against this view, he
writes: ‘It is rightly explained by the learned

Udyota that when one of the two brothers, whose father is living
and who have not received allotments, dies leaving a son while the
other survives, and if the father dies afterwards, the text, declaring
equal ownership, is intended to obviate the conclusion that the
surviving son alone obtains his estate because he is next of kin. As
the father has ownership in the grandfather’s estate so have his sons
on his death. There is not in that case any distinction found on
greater or less propinquity, for both equally confer a benefit by
offering funeral oblations by the parvana rite.”'2” One can naturally
ask, if the father is the sole owner of the property in his charge
and sons have no claim upon it in his life-time, his interest will
naturally devolve on his sons whoare alive and cannot pass to the
grandsons of a predeceased son, because it is only after the death of
his sons, and thereby extinction of their ownership, that ownership
of the grandsons can come into existence. The ownership of a
predeceased son is said to be transferred to his son, because both
the grandson and the surviving son of the deceased are said to confer
equal benefits on the deceased: But so long as the soa is surviving
the grandson has no right to perform any ceremony in the honour
of the deceased. And when that right accrues to him after the
demise of the surving son, he can offer pindas to the deceased and

127. D.B. pp 9, 33,50.
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his one ascendant as against the pindas offered to the deceased and his
two ascendants by the surviving son. His capacity is latent in the
life-time of the surviving son and decidedly lesser when it becomes
operative on the demise of the latter., The interpretation given to the
verse of Yajnavalkya first by Udyota and then by Jimutavahana
is not satisfactory. It only shows that in upholding the older view
Jimutavahana felt some inconvenience in harmonising that view
with a view propounded by such an eminent authority as Yajhavalkya.
He could not set it aside without comment : he tried to twist it to
yield his own meaning,but he seems to have failed. It is significant to
note here that Dharesvara who, too, upheld this older view submitted
that in the ancestral wealth the father had no right to make unequal
allotments, a privilege he enjoyed with respect to his own acquisi-
tions.*28, This shows the difficulty these writers must have faced
in sticking to the older view when great concessions had come to be
made to sons in property rights.

Equality of shares confers, according to Vijiiinesvara, on a grand-
son a right to compel his father to come to partition, even during his
life-time and even against his will, if so necessary, in the property
belonging to the grandfather, and gives him authority to prohibit his
father from giving away or selling the property of the grandfather:
We are thus presented in the Smrti literature with two distinct and
apparently contradictory notions of the fathet’s control over the family
property-one which, representing the older tradition, invests the
father with absolute control, restricting at the same time such control
by specific rules, the other investing both the father and son with
equal dominion over certain categories of property, namely, those
inherited from ancestors. It appears that by the end of the Vedic
period the early legislators, while accepting the absolute control of the
father, respecting as they did the early traditions, evolved a rule
whereby an individual was invested with authority at least over his
own acquisitions which were clearly defined in the sacred texts. The
legislators of the Smrti period tried, or perhaps they were forced by
existing conditions, to enlarge the son’s dominion over the family
property by defining the principle of equal ownership though
in deference to the older traditions, they continued to preach

128. Kane P. V., Vyavahara-mayikha, p. 122
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the father’s control over the family estate. This interpretation of
the property law in its evo'ution becomes all the more significant
when read with Vijﬁéneévara's statement which does not appear to
have received the attention it deserves. ‘‘Similarly, the grandson has
also an authority to prevent when the grandfather’s wealth is given
away or sold off by the father living undivided. He has no right of
prohibiting in respect of the acquisition of the father on account of
dependence in that case. But consent should be given. That is,
even though ownership is by birth in the property of the father and
of the grandfather, yet, on account of the dependency in the case of
the property of the father and on account of the father’s superiority
by the fact of his being an acquirer, the son should give consent to
the father disbursing his acquired wealth. In the property of the
grandfather ownership of both is equal and without distinction and
so he has a right of prohibiting: that is the distinguishing feature.” *2*®
The passage clearly indicates that by the time of Vijiianesvara the
son had come to achieve something like a controlling interest in the
acquisitions of the father. The whole trend right from the period of
the Dharma stitras and Manu down to the time of Vijhdnesvara is
gradual recognition of more and more powers on the part of the son
over the family property even when older traditions of the father’s
control over the same are neither challenged nor suppressed.
Attempts have been made to explain these apparently contradictory
views about the father’s control over the family property by drawing
distinction between the self-acquired property and the ancestral
property. But it may be asked whether this distinction between
the self-acquired property and the ancestral estate is materially
significant.

The rights and privileges of an individual in respect of the self-
acquired property are said to be considerably wider. It belongs to
one who has acquired it, and it entirely rests upon his will to share it
with other coparceners or not. In case the acquirer is the father, his
domain over such property is absolute and his sons have no right to
demand partition thereof. He divides it among his sons in his life-time
if he so chooses, and, when he does so, he reserves for himself two
shares. Furthermore, he is not bound to allot an equal share to each
of his sons, and sons are enjoined to be satisfied with whatever they

129. Mit. p. 207
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get at their father's whims. * Those for whom their shares have
been arranged by the father, whether equal, less or greater,
must be compelled to abide by such arrangement. Otherwise they
shall be punished.”’*®°, The arbitary allotments spoken of here are
distinct from the unequal shares which are propounded by Manu and
the Dharmasutra writers and which are referred to even by
Yajiiavalkya. The Shastric deductions presuppose the father’s
implicit obedience to the injunctions of the Sastras, which every
Hindu should revere, while the arbitary allotments postulate the
father’'s power over his own estate and the influence he exercised in
regulating its descent. Besides this two-fold control over his property,
the father has unrestricted right of giving a part of it by way of gift
to any of his saas orto s wife*®*, Donation to the wife is
recom nznled even by those writers who do not recognise the wife
as hair to th: proparty of her husband and hence this disposition in
favour of those who have evidently no title to the property speaks of
the father’s absolute ownership in his own acquisitions. Sarkar
believes that * the father is comnpetent to make testamentary disposi-
tion of such [z.e., his self-acquired property ] and so deprive a son
wholly or partially ” **2, But sucha pywer on tbe part of the
father is not guaranteed by the express texts of the Hindu Sastras.
Furthermore, the father’s power to exclude any of his sons from
receiving his share is very limited. Those sons who are either
impotent or afflicted with bodily ailments, who are insane or mad,
who are hostile to the father or guilty of a minor offence, or who are
outcast, can be excluded by the father from mhentmg the

130 G.D.S XVIII 2,30, DS II23 8; M. IX 208; Ya.jIIlM 116,123,
N.D.S. XIII 4,11,12,15; Vi D S. XVII 1; Brh. XXX 4,5; Katyayana ( Aparar-
ka, p. 728) ‘sons have no ownership in the wealth earned by the father
himself.” Apararka, pp, 717,718: Visvariipa on Yajdavalkya II 114; 1. B.
(Prin, of H, Law ) p. 953,

131, Visnu ( Mit. pp. 199 ); N.D.S. XIII 6; Brh XXV 13; Vyasa and
Katyayana (Apararka, p p. 730, 723.); V,May, p. 127; V.Mit, p. 251. ‘The case-
law limits this donation to male members of the family or to daughters only
and not-to remoter ancestors,’ Sarkar G. Hindu Law, p. 422,

132. Sarkar G., Ibid., p. 369. cf. P. Sen, Hindu Jurisprudence, p. 130
‘The son cannot oppose an alienation by the father except in case of ancestral
property.’In Kat. (566 & 642) we find mention of gifts for religious purposes
or to a Brahmin,
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patrimony. Exclusion in these cases postulates, as has been shown, the
father’s duty to safeguard the property in his charge and does not
contemplate his absolute control over the property. Under these
circumstances it is very dubious to entertain any idea with respect to
the father’s testamentary disposition of his property. But the fact
remains that his control over the property is more or less absolute.

There are, however, two limitations in respect of the father’s
coatrol over this proparty. In a text attributed to Visnu it is said
that even in respact of property acquired by the father,sons can demand
partition®®®, It may bz that the view propounded herein the name of
Visnu may not be the view of Visnu or his school; but the fact that
Apararka has expressed such a view and has sought to pass it under
the authority of one of the Smrti writers is suggestive when read
with the opinion of Vijhanesvara referred to just above. It not only
exposes the futility of distinction between the seif-acquired property
and the ancestral property but it lends a very convincing support to
the interpretation we have given. Secondly, a verse attributed to
Narada by Apararka, to Yajiavalkya by Jimutavahana and referred
to without any name by Vijidnesvara reads : “The father is the lord
of everything such as jewels, pearls and corals: but neither the
father nor the grandfather has mastery over all (kinds of) immovables,
Vijhanesvara holds that the verse authorises the father to make a gifts
out of affection, of jewels, etc., inherited from the grandfather. Nila-
kantha opines that the verse delegates to the father right to decide
who will wear jewels, etc., inherited from the grandfather as they
are not likely to perish by mere use. But it does not give him right
to make a gift there of.??* Evidently the verse intends to convey the
idea that even the grandfather, much less the father, cannot part in
any way he likes with land and such other immavables, whether it be
ancestral or his own acquisition. The authority of the father, or of any
person in general, extends only over the movables including the
ornaments. This interpretation of the verse i8 substantiated by
another verse: " Of theimmovables and bipeds, even when acquired by
a person himself, gift or sale should not be made without convening
all the sons. They who are born, and they who are still in the womb,

133, Visnu (Apararka, p. 718)

134, Mit. p. 199; V. May. p.91; Apararka, p. 730; D. B. p. 56; Kane
P. V., Vyavahasa mayikha, p. 124,
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require the means of support: nogift or saleshould, therefcre,be made.”
If a person hands over to his wife by way of gift some portion
of his property, she is an absolute owner of that portion except the
immovables which revert back to the agnatic heirs of the person.
Thus a person's absolute control over his self-acquisition extends only
to the movables and not to the immovables. Immovables are always
held in common'®%, whether they are acquired by a person himself
or inherited from the ancestors, and the head of the family has no
power to jeopardise ths interest of other persons in respect of them.
A person is entitled to dispose of the immovables if such a need arise
in the interest of the family, overwhelmed by a serious calamity, or
for the continuance of the religious ritess Even in an undivided
family the manager is entitled to gift away, hypothecate or sell the
immovables in these circumstances, and he is not held liable for
jeopardising the interest of even the minors.*®*® Thus, in respect
of the immovables no distinction is made whether it is a self-acquired
property or an ancestral estate.

As for the ancestral movables, the father has independence to
spend them for the fulfilment of religious acts and acts enjoined
by the Hindu Shﬁstras. for the maintenance of the family or relief
from distress, and for affectionate gifts. While commenting on a
verse generally attributed to Narada Vijhanesvara writes: * This
verse oaly authorities the father to make a gift, out of affection, of
jewels, etc., inherited from the grandfather.,”” These donations by
the father of ancestral movables by way of gifts are held valid by
such an eminent authority as Vijianesvara.

We have seen that the father's power over his self-acquired
movables is more or less complete. He has some discretionary
control even over the ancestral movables. But in respect of the
immovable estate, whether it be his own acquisition or inheritance
from the ancestors, his control is of a very limited character.
Henee, the significant distinction is not between the self—acquired

135. The land is held inalienable from very early times. S. B, VII 1,1,4;
XIII 7,1, 13,13; V. I, Vol. I, pp. 245, 336; gift or sale of the immovables wi-
thout the consent of all heirs is prohibited; Being indivisible, interest of any
heir therein is not lost, however remote he may be in propinquity. Kat. 889,890;
S. C., Vyavahira, pp. 643, 646.

136, Mit. p. 200; Mad hava, Vol III, part ii, p. 485.
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property and the ancestral estate but between the movables and
immovables. The usul distinction made between the self-acquird
property and the ancestral estate is thus not valid, **” and our
interpretation of social history must, therefore, stand.

v

In the preceding sections I have tried to examine the law of
inheritance in the Mitaksara and the Dayabhaga schools, the females®
right to property and the law of partition. In this section the law of
inheritance may be traced from the early times.

In the Sutras property is said to devolve on sapindas when a
person dies childless. Manu observes : *“To three (ancestors) water
must be offered, to three the funeral cake is given, the fourth
(descendant is) the giver of these, the fifth has no connection (with
them). Always to that relative who is nearest (to the deceased)
from amongst the sapindas the estate shall belong: afterwards a
sakulya shall be (the heir), then the spiritual teacher or pupil”.
Persons entitled to the estate of a person are his relatives designated
here by the term sakulya. From amongst these a few nearer rela-
tives are demarcated by the term sapinda. From the preceding verse
it appears that, according to Manu, the three ascendants and the
fourth descendant who are bound to each other by the act of
receiving and giving the funeral offerings, called pindas, are the nearer
relatives called sapindas. A passage in Baudhayana reads: ‘The
great-grandfather, the grandfather, the father, oneself, the uterine
brothers, the son by a wife of equal caste, the grandson (and) the
great-grandson are called sapindas but not the (great-grandson’s) son;—
and amongst these a son and a son’s son (together with their father
are) sharers of an undivided daya. ( The sharers of divided daya)
they call sakulya’*®®, The law as given by Baudhayana is apparently
the same as given by Manu. Both refer to the relatives entitled to
share the propertv as sakulyas and both distinguish a nearer group
of relatives as sapindas. DBut while Manu has defined this group in

137. It is not suggested that there is no distinction between the self-
acquired property and the ancestral estate. It is evident that the father’s right
in respect of his self-acquired movables is considerably wider than that over
ancestral ones. What is stressed here is that demarcation on the lines of

movables and immovables is clear-cut and lacid as compared to that between
the selt-acquired and ancestral estates.

138, B.D.S.111, 9 seq.
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terms of generations, Baudhayana has specifically referred to
one's three lineal ascendants and three lineal descendants.
As for collaterals the brother alone is referred to by Baudhayana.
Secondly, while Manu has sought to associate this grouping
of nearer relatives with the funeral offerings, pindas, Baudha-
yana does not appear to conceive such asscciation He has used the
word daya and not pinda. Though Jimutavahana has tried to interpret
daya as pinda, the word daya means heritable right, and it is reaso-
nable to infer that Baudhayana tried to define here a group with
common heritable right. That the meaning given to this passage by
Jimutavahana is arbitary may be argued out on several grounds.
Firstly, the etymological meaning of the word daya does not easily
lend itself to the interpretation of Jimutavahana. Secondly, according
to Jimutavahana, sakulyas are the three descendants of the great-
grandson and the descendants of the three ascendants beginning with
the great-grandfather. But in the ritual of Sraddha that was current
in the days of Manu and Baudhayana pindas were offered to the
first three ascendants and lepa was given to a very wide group of
relatives. When Manu is said to have used the word sapinda for a
person and his three immediate ascendants, these being bound to each
other by pinda, the word sakulya must denote a very wide group of
relatives who were sharers of lepa or, what Jimutavahana calls, the
divided pinda. It could not have been restricted to a few persons
enumerated by Jimutavahana, because restriction of lepa offerings
only to the three ascendants beyond the great—grandfather is found
first in the Puranas. Jimatavahana’s rendering of Manu and Baudha-
yana with the help of Puranic traditions obviously proves his
interpretation arbitary. Thirdly, as noted by Biihler, the son, the
son’s son and the father are persons with undivided daya. If daya
means pinda, then there must be four persons, and not three, for
association through common offerings. On the other hand, it is
very likely that in this parenthetical phrase Baudhayana
has tried to record a tradition wherein a person and his two
descendants were looked upon as persons with common heritable
right, though he tried to define the group of sapindas in terms of a
person and his three ascendants and three descendants, Baudhayana
is not the only writer to use the phraseology of avibhaktiadaya

it is said in Brahma Purdna that ‘these are the sapindas whose
heritable right is undivided'. It appears that from very early
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times there were two schools of thought, one led by Manu which
emphasised association of the grouping of the near relatives and
funeral offerings, and the other led by Baudbayana, and perhaps the
earlier school, which defined the heritable right of persons related
within four generations and called the persons so bound sapindas,
Kautilya enjoins: ‘Sons, grandsons, or (those) within four generations
of the (person) died undivided shall have shares in the ancestral
property: for pinda as far as the fourth generation is uninterrupted.’
Devala has likewise said; * The second partition among the relatives,
undivided or re-united if divided, takes place upto the fourth genera-
tion. To that extent relatives are called sapindas; beyond this takes
place a severence in pinda. They declare that partition of inherit-
able property is co-ordinate with the severence of pinda ’ **°.  The
word pinda in the text of Kautilya need not lead us to think that he,
too, associates this close coparcenary of persons related within four
generations with Sraddha. We have seen that he looks upon the
daughter as a co-sharer with her brother. This could not have been
possible if Kautilya had meant to associate descent of property with
the funeral offerings. Thus, in the early law, the concept of sapindas
is restricted to relatives within four generations and a tendency to
link this concept of nearer relatives with the act of offering pindas is
perceptible very clearly only in Manu.

Coming to the legislators, Yajiavalkya enumerates the wife,
daughter, parents, brothers, their sons, gotrajas and bandhus as
heirs. Visnu enumerates the wife, daughter, father, mother, brother,
brother’s son, bandhus and sakulyas as heirs. According to Narada,
on failure of a son the daughter succeeds, then the sakulyas, and
after them the bandhavas. The verses attributed to Brhaspati run:
‘Although sakulyas, although his father and mother, although
uterine brothers be living, the wife of him who dies without leaving
a male issue shall succeed to his share’. ‘Should the sapindas or
bandhavas or enemies injure the property, let the king inflict on
them the punishment destined for a thief’. ‘In default of them (i.e.,
the daughter aud the daughter’s son) uterine brother's sons, sakulyas

139. Kau. III 5 (Vol. 11, p.); Devala (V. May. p. 101). cf, Katyayana
855 856 ‘ When a younger (brother) dies undivided, his son, who has not
secured his share from the grandfather, should be made a sharer of inheritance.
He gets his father's share from his uncle or his son...Even his son gets (that
share) : beyond this there is a cessation (of the right to share in property.)
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and bandhavas are entitled to the inheritance’. ‘When a man dies lea-
ving no issue, nor wife, nor brother, nor father, nor mother, all his
sapindas shall divide his property in due shares’. ‘When there are
several relatives, sakulyas and bandhavas, whosoever of them is the
nearest shall take the wealth of him who dies leaving no issue’. ‘In
default of a son the widow succeeds : in her default, a uterine brother;
in default of him, the co-heirs, dayadah; afterwards, the property goes
to the daughter’s son’. **° It 1s evident from these quotations
from Brhaspati that in the place of Mann's classification of relatives
into sapindas and sakulyas he very often refers to them as sakulyas
and bandhavas, sakulya being a term for a closer group of relatives.
At the same time he also refers to ihese relatives as sapinda or as
co-heirs. Further, the ferm sakulya 1s applied to relatives other than
the wife, the father, the brother and the mother who are always
specifically referred to by hin. Narada has lso used the same
terminology, namely sakulys and bandhavas, though he has not
teferred to the father or a brother as preceding a sakulya. Visnu,
who preceded both of them, used the terms bandhu and sakulya,
bandhu being a nearer relative than a sakulya. It is only
Yajdavalkya who bas dropped the terminology sakulya but has
retained the terminology bandhu. According to Vijhdnesvara, bandhu
in Yajnavalkya stands for some of the cognates enumerated by him.
But in view of the fact that Visnu and Yajhavalkya are almost
contemporary and that Visnu has used the word bandhu for a near
relative, sakulya being used to denote a further agnatic relative, it is
open to question whether Vijianesvara properly represents the view
of Yajhavalkya. The word bandhava, which appears to be another
word for bandhu, has been used by Narada and Brhaspati for
relatives other than the sakulyas, but the fact that Brhaspati has
equated these terms elsewhere with sapindas and coheirs renders it
hizhly improbable that the term was used to designatea cognate®*?.

140. Brh. XXV 48, 52, 59, 60 (cf. 31), 62, 66 (cf. 70).

141. In Manu and Baudhayana, the two groups in point of propinquity
are designated as sapindas and sakulyas. In Vispu they are designated as
bandhu and sakulyas. Yajiavalkya has only referred to bandhus, dropping
the term sakulyas, Later Smrti writers, Narada and Brhaspati, have placed
sakulyas before bandhus or bandhavas and have created some confusion. But it

is quite clear from this that bandhu in Yijﬁaval'kya does not stand for
cogoates, It may be noted here that in Amarakosa also bandhu, bandhava
and jnati are said to be synonyms.

29-30
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Katyayana, the latest juriet, has referred to neither the sapindas,
sakulyas nor bandhavas and does not, therefore, help us in
understanding the development of the Jaw of inheritance.

The significant characteristics of the law in this period are two.
The word sapinda has been dropped : all the writers have used the
word sakulya, bandhu or bandhava, terms which do not reflect any
connection with pinda or funeral oblations, The association of the
grouping of nearer relatives with the funeral offerings which we first
find in Manu is completely liscarded in the writings of other eminent
legislators. Next, in place of the gronp of sapindas preceding that
of sakulyas in the works of Manu and Baudhayana, the legislators
specifically refer to the wife, daughter, father, mother, brother and
brother's sons as nearer heirs. The group thus appears te be the
male descendants within three generations of a person himself and of
his father. Along with these male descendants the wife, the daughter
and the mother are also reckoned as near kin. The special
recognition given to the wife and the daughter in this period is not
abrupt but a slow process of evolution begun as early as the Sutra
period. Very probably the joint family was in process of disintegration.
We saw this tendency in the law of partition and in the growing
importance of the mother and relatives through her at the end of the
Vedic period. The recognition of the wife and the daughter, persons
dearer to oneself, as against brothers and the father who, being the
members of the joint family, should be the nearer heirs, is also
indicative of greater importance that came to be attached to the indi-
vidual rather than to the joint household.

Once we admit this, it follows that after the death of a person his
estate must devolve on his children, sons and daughters alike. But the
sons and grandsons are the earning members of the family, they carry
on the family name and traditions, they bind themselves for whatever
debt is incurred to keep up the family. The daughter, on the other
hand, goes to another family and her relations with the parent-family
are more or less formal. So, even when on the principle of consangu-
inity both the son and the daughter are equally related to a person,
these considerations will affect the rights of a daughter and she is
consequently superseded by the grandson. This particular concession
in the working of the theory of blood propinquity is important,, and
Vijiiinesvara has stressed it by referring to the transmission to the
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sons and grandsons as ‘unobstructed heritage' as against that to others
as ‘obstructed heritage’. In the absence of the grandson property must
devolve on the daughter, but in the law of the Smrtis it is said to
devolve on the widow in preference to the daughter, Though on
the principle of consanguinity the wife cannot be nearer than a
daughter, yet she participates with her husband in all the religious
ceremonies petformed by him; she is looked upon as the other half of
the person himself. Again, the wife has no property of her own
except her small stridhana; she is dependent upon her husband and,
out of equity, he must provide for her before the property is vested
in somse one else. But still more important is the fact that in an
individual family the wife's status is always higher : her influence is
all pervading. According to some Smrti wtiters including Manu, she
is said to control the property after the death of her husband,
partition being denied till either of them was alive. This trend

towards individaal family accounts for special consideration shown to
the widow,

When the persons for whom a man cherishes highest affection
and for whom he regards himself duty—bound to make provision for
their maintenance are not available, his property is said to devolve
on those of his relatives who formed the joint family. In assigning
priority among the various members of tha joint family propinquity
through blood-particles tends to give what may be called the * line’
theory. Among the rival claimants, the brother or his son is preferred
to the grandfather or any of his descendants as the former shares
with the propositus the particles of his father and mother which are
absent in the latter. Similarly, the father’s brother or his son shares
with the propositus the particles of the grandfather while the father’s
paternal uncle or his son those of the great-grandfather. And those
who inherit the particles of the grandfather are nearer to the propositus
than those who share those of the great-grandfather. As regards the
father and the brother, the brother shares with the propositus the
particles of the father add the mother and as such may be regarded
as a nearer relative. It may be equally argued that, while the brother
shares some of the particles of the father, the father is the aggregate
of those particles. Naturally, therefore, he is a nearer relative and
likewise all the ascendants precede in nearness to the collaterals
through them. It is not easy to assert the fahter’s superiority over



228 HINDU KINSHIP

the brother unless we grant that the Hindu lawgivers do not give
any thought to the woman, and that is, perbaps, why we find the
brother preferred by some while the father preferred by others.*?
Again, it is generally vested in the father because the portion that
was cut off from the joint estate must revert back, in the absence of
any person to hold it, to the original owner, namely, the father. The
property vested in the father devolves, after his death, natural or
civil, on his descendants. In the absence of his descendants the
property would go to hic father, that is, to the grand-father of the
orginal owner, on the same principles.

Transmission according to ‘line’ thus appears to be a natural out-
come of blood propinquity, but in working it out the physiological
fact of kinship is supplanted by social fact of kinship of recognising
relatives within a definite number of generations in a ‘line’ as near
relatives, and as such near heirs, others being regarded as distant kin
and so allowed to inherit only in the absence of near heirs. As regards
the limitation set on the descendants in the ‘line’, property is said to
devolve on two successive descendants before it reverts to an ascen-
dant in the Smrtis and in the scheme of Vijidne$vara and his followers:
in the scheme of Jimutavahana it devolves on three successive
descendants. In the ealy law persons related within four generations
formed a closer circle of relatives and were known as sapindas. It
has been shown that the fact that unity of four which is predominant
in the early law of property is also the unity in the Sraddha ritual
wherein the three ascendants receive pindas, the fourth being the
offerer of these pindas, need not necessarily suggest that it was the

142. The father gives the physical existence, nourishes and provides the
child with all comforts and luxuries of life that are within his means. The
brother, on the other hand, is a competent rival not only in his enjoyment and
comforts, when within his teens, but also in his claims to the family property .
Naturally, then, a son greets his father with affection and best regards, while
he jealously avoids his brother. Again,the father and son are the active earning
members of the household. Consequently in whatever a son obtains at the
time of partition from his father there is some portion acquired with the
sweat of his {ather. Naturally, then, when the same portion, enlarged or
diminished at the hand of the acquirer, reverts backin the absence of a natural
heir to enjoy it, it must, out of equity, go to the same person from whos®
fortune it was cut of. The father's claim to the property of his childless son
may be thus supported on instinctive attitude and equity.



INHERITANCE AND SUCCESSION 229

product of the Sraddha ritual. Unity ot four is the heritage of the
Indo-European culture. At the same time it is quite probable that
in those days when a man was said to live for a hundred years a
family did comprise four generations living together, a family which,
though not usually common, was not quite unknown, as is seen
in the case of Bhisma and Abhimanyu. It is more probable that in
the process of transition from the communal manes in the early Vedic
period to the manes of the individual in the Atharva Veda only three
ancestors were preferred as the unity of four was lurkiog predomi-
nantly in the minds of the Vedic Aryans owing to some such reasons.
At the same time we have seen in the text of Baudhayana a tradition
preserved wherein the father and his two lineal descendants are s3id

to form a group of persons with a common heritable right. The
legislators and Vijiiduesvara, have relied on this tradition while

limiting the transmission to three generations, that being the usaal
number of generations living together.

Acquisition of property is a process wherein a definite group of
persons put in conjyintly all that is necessary for such acquisition in
the stage of culture that we are investigating. Property being thus
a product of the co-operative work in unison of certain definite
persons, they havethe first right over it for enjoyment or disposal.
When any one of these collaborating members is rendered incapable
of enjoying his share by death or such process his right is not lost
but desceads to his descendants who have been collaborating
members for its preservation and expansion. Descendants through a
daughter caanot, therefore, be invested with a right to property
aud, hence, the exclusion of a daughter’s son.

In the law as developed by Vijiianesvara property is said to
devolve on persons related through the females, sons of the daugh-
ters of the family and persons related through the mother of the
propositus, when there are no relatives through the males to inherit.
Vijiidnesvara has dropped such near relatives as the sister's son, the
mother’s brother and the mother’s father; at the same time he has
assigned special place to the daughter’s son in as much as be inherits
as a near heir of the deceased before property reverts to the other
coparceners of the joint-family. It has been shown that in dealing
with these relatives, cognates, Vijiianesvara has not rigidly followed
the theory of blood propinquity but has followed a traditional
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order,'*® and, therefore, one finds these omissions. The preference
shown to the daughter’s son may be due to the fact that he bad an
important place in the ritual of Sraddha. But it is also possible,
and more probable, to look upon this as a result of bilateral counting;
like a son's son in the absence of a son, the daughter’s son in the
absence of a daughter, is a natural heir if counting is through both
the male as well was the female. This bilateral counting so for as
the descendants of the propositus are concerned stands in contrast
to the unilateral counting in respect of other heirs in the ‘line’ in
the scheme of Vijiianesvara.

It is now possible to understand the development of the law of
property from very early times. In the early law that we find in the
Sutras and Manu property is said to devolve only on the males,
females being almost completely ignored. The recognition of the
daughter as an heir,when she is appoined, also supports this stress on
agnatism because she is regarded as her father’s son and her son as
son’s son. Inthe Smrti period daughter as daughter is recognised as
heir because in propinquity she is as much near to the deceased as
a son, and the law of descent is seen to be modified for the first
time on the basis of bload propinquity. Vijiidnesvara, by recognis-
ing for the first time the daughter’s son as a near heir, went a step
further. Jimutavahana carried further the principle of bilateralism.
Instead of restricting it to the case of the propositus alone, as is done
by Vijﬁiueéva.ra, he has extended it partially to all the ascendants
also who figure as heirs. Thus, it is not only the males who be-
longed to the family but even the sons of the daughters of the family
who are recognised by him as near heirs and as such allowed to succeed
according to their blood propinquity. When propinquity, instead of
being stressed on the male side, is recogised on both the sides, by
admitting the sons of the daughters of the family as near heirs,
propinquity through the mother must also be recognised and relatives
through her, too, should be looked upon as near heirs. Jimutavahana
does recognise these persons as near heirs and speaks of devolution
of property on the maternal relatives just after the nearest agnates
called sapindas by both Baudhayana and Manu. This circle being

143, Vijiidnesvara has relied upon three traditional verses, and we are
told that one of his predecessors, Balariipa, dealt with those relatives on the
same lines, Kane P. V., His, of Dharmasastras, Vol. I, p. 285,
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a close entity with common heritable right, the members thereof has
a prior claim to property. But as soon as there is no member of
this compact group, Jimutavahana, instead of choosing farther agnatic
relatives, as is done by the ancient writers and even by Vijiidnesvara,
has rightly given preference to relatives through the mother. The
order laid down by Jimutavahana is thus a step in advance of the
position taken up by Vijiianesvara in working out the theory of blood
propinquity and the principle of bilateralism arising therefrom.
Nanda Pandit, who follows Jimutavahana in maintaining the unity
of four for the working of the ‘line’ and in bringing in relatives through
the mother immediately after the great-grandfather, amplifies the
principle of bilateralism bit differently. Instead of extending it to all
the three ascendants, as Jimutavahana has done, he restricts it to the
‘lines’ of the propositus and of the father but admits the sister, like
the daughter, as heir along with her son. Equally interesting 1s the
fact that the widow of a pre-deceased son is said to inherit after the
widow ot the deceased.*** Balambhatti who, too, accepts her as an
heir before the father's mother recognises the daughter’s daughter,
brother's daughter and sister’s daughter as near heirs. That is, not
only the male issues but even the female 1ssues, though they are few
in number, are recognised as heirs and that is carrying the bilateral
principle a step further. Evidently, then, the law of descent from
the Smrti period onward has been progressively modified on the
principle of bilateralism arising out of the theory of blood
propinquity. This recognition of bilateralism is a strong factor
against the corporate nature of the joint family. It may, therefore,
be laid down that the law of inheritance which was in the Sutra
period aimed at keeping in tact the corporate character of the family
was gradually modified on the line of individualisation of the family.

In the scheme of Vijiianesvara the acquisitions of a person are
said to devolve first on his sons and grandsons. In the absence of
these persons, who are the collaborating members of the family in
the process of acquisition and who are recognised as persons with

144. One may compare here with some curious interest Bharuchi's
view ; a fellow-student is like a brother, and hence, if a man dies leaving no
fellow--student, the sons of the fellow-student, his widows and the
widows of his sons succeed one after another; in the absence of all these a
Srotriya brihmana. Note the pattern. J. B. B, R. A. S., 1925,p. 213,
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common heritable right in the tradition preserved in the text of
Baudhayana, property is vested first in the widow, then in the
daughter and thereafter in the daughter’s son. Devolution of property
on the females of the family, daughter,as against other male members
such as the father or a brother is against the spirit and tradition of
joint family. Vijianesvara does not rest there but goes further and
declares even her son as a next heir in preference to the male
relatives; and, as it has been shown, he is probably the first jurist to
admit the daughter’s son as a nearer heir. When the daughter and
the daughter’s son are placed so high up in the list of heirs they are
not recognised as heirs i the ‘lines’ of ascendants. It shows that
mere consideration of consanguinity must not have weighed with him
in according this high position to the daughter. There must have
been other considerations as well for this preference. As we have
tried to show the unity even in the ‘line’ of the propositus is the
unity of three, according to Vijianesvara, and not of four as is the
case with some of his followers and as we find it in the interpretation
of Mitaksara by some. The recognition of the daughter and of her
son in her absence immediately after those male descendants whose
right to property is distinguished by Vijfidnesvara by calling it
‘unobstructed heritage’, indicates that he aimed at catering to the
satisfaction of one’s natural urge. The right of inheritance of such
females as the widow and the daughter was no doubt accepted much
earlier before Vijiianesvara, but it was he who asserted such right as
absolute. This recoguition of absolute right gives the real status to
these females in as much as truncated rights to property have no great
significance. Vijiianesvara, thus, takes a very advanced step in the
devolution of property, a step which is not in harmony with the family
integrity. In the absence of the daughter’s son property is said to
devolve on the agnates to the total exclusion of the cognates. His
stress on agnatism is evident here, but we must also remember that
cases of devolution in the absence of so many persons, beginning with
the son and ending with the daughter’s son, are likely to be the
exceptional phenomena. On this interpretation of Vijﬁéneévara‘s
order of heirs one is justified in postulating that a new pattern was
set by him so as to meet the growing tendency towards individualism.
There is an inward feeling on the part of a man to keep his acquisition
to himself and tosee that it serves as a provision for the maintenance
of his near ones, his wife and his children, after him., As some of
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these persons, the widow and the female issues, are not regarded as
proper persons to share the family property there is natural inkling
to break away from the family and to establish one’s own household.
Again, by establishing one’s own family one can perform religious
rites separately and that would lead to the aquisition of religious
merit. These are, then, the factors, economic, psychological and
religious, that serve as good incentives for breaking away from the
joint family and establishing individual household. But when the
devolution of his own aquisition is so regulated that the persons
nearer to him, his wife and his children and their children, are
benefitted in preference to the other members of the joint family, and,
at the same time, the right to break away from the family, whenever
a person wants to do it,®*® is guaranteed, inducements are held out to
him to continue as a member of the joint family instead of establish-
ing a separate household. At the same time, Vijianesvara’s leaning
towards agnatism and his insistence that the father should seek the
consent of his son in the disposal even of his own acquisition reflect
his concern to preserve the property within the agnatic family. One
can thus find the compromise sought to be achieved by Vijhidnesvara
between the ancient agnatic structure of the family and the growing
tendency towards individualism.

Jimutavahana, on the other hand, maintains the old view that
the father, as the head of the family, has absolute control over the
property and sons cannot ask for their shares in the property in his

145, Equal ownership of the father and the son contemplated by Yajiia.
valkya was accepted by the predecessors ¢f Vijhanesvara, but they had their
own interpretation about it. Visvarupa (Yaj. II 124) opines that thereis
partition of what is already (jointly) owned : bat, at the same time, he (Yaj.
1I 118) allows the father unrestricted freedom of distribution of ancestral
property among his sons during his life-time. In his comment on Yaj. Il
119 he writes: When he gives equal allotments to his sons, the widow of the
predeceased sons and grandsons, like one’s own wives, must be given the
shares of their husbands provided they have not received their stridhana,
Dharedvara (J, B.B. R.A. S, 1925, p, 223) explains it by saying that when
the father effects a partition at his will during his life-time he has no power
to give a larger or smaller share to anyone as he can do with regard to the
self-acquired property, It may be added here that the distinction between
‘obstructed heritage’ and ‘unobstructed heritage’ that we find in Vijianesvara
is not made either by Vidvariipa or Bharuchi.
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life~time. But, on the death of the father, the share of a son is not
lost to him, if he was pre-deceased, but reverts to his widow. The
individual was thus assured that his interest in the property was
as safe when he remained joint as it would be if he were separated.
In both the cases property that would be his would devolve on his
widow. And this was a sufficient guarantee to keep the family joint.
Again, in discussing the devolution of property in every ‘line’ he is not
content with only male descendants but also includes the daughter’s son.
Similarly, instead of bestowing the property on the agnates, he brings
in maternal relatives immediately after the nearest sapinda relatives,
pamely, first three ascendants and their ‘lines’. This recognition of
bilateral kinship in the devolution of property shows that he, too,
wants to satisfy the natural urge of an individual and not to stifle
it completely in the interest of the joint family. In contrast to Vij-
Danesvara, however, he allows only limited ownership to the daughter
io the property inherited by her. Secondly, he refuses to recognise a
person’s ownership in the property till the extinction of his father’s
ownership therein.»*®  He equally advocates much wider powers for
the father over the ancestral immovables. Thus, on the one hand, he
appears to have created a greater incentive to keep one-self attached to
the joint-family by promising some of the advantages of a separate
household : on the other hand, the law has been so defined by him as
to keep up, to a certain extent, the corporate character of the family.

Both Vijianesvara and Jimiitavahana try in their own way to
keep up the joint family when it was disintegrating. Further,
in his treatment of the law of partition, in his defining the unity
for each line, 1n his concept of the group of sapindas and lastly in
his association of the law of transmission with the theory of spiritual
benefit, Jimutavahana has drawn upon Manu. Vijhanesvara, too, has
an older tradition for limiting the transmission to two descendants
only, and his strees on agnatism is clearly indicative of his reverence

146. This attempt’'on the part of Jimutavahana to maintain the integrity
of the family by investing the father with absolute control over the property
finds its interesting counterpart in the writings of his predecessors. Dhare-
évara who held the same view in respect of the father’s control discussed in
details the point that there is nothing one can use justas one pleases (and
therefore ownership cannot be defined as the power to dispose of the subject of
ownership at one’s sweet will), The author of Smrtisamgraha also gives a
verse of similar import. Kane P. V., J. B, B. R, A, S., 1925,p, 224.
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for the early tradition, reflected in the early law, to keep the property
within the family. Both are traditionalists: at the same time, both
have properly felt the pulse of the time. In weilding the oldest
tradition with the changes brought about within about 1500 years
both have proved themselves great realists.

This interpretation of the law of inheritance shows that the law
has changed from time to time to meet the needs of the time. It
1s more reasonable, therefore, to interpret it as a product of social
forces rather than as a deduction of a particular principle. Secondly,
the law has been progressively modified on the principle of blood-pro-
pinquity" within the bounds of retaining, as far as possible, the corpo-
rate character of the family. The theory of spiritual benefit to regulate
the transmission of property is not the innovation of Jimutavahana.
It appears that his predecessors did make use of it, if not as a theory
as a whole, at least by way of explanations.’*” J'mutavabhana atili-
sed it as it helped him to introduce some of the fundamental changes
in the law of his times by giving Shastric sanction to the new inno-
vations, the sanction which is inevitable to make them approvable by
the people at large. It may be added here that separation from the
joint-family implies separation in wealth and religious rites.’*® So
long as the religious rites remain joint mere partition of the family
estate does not mean complete break up of the family. Sraddba is
the only ritual which is performed by one of the brothers, especially
the eldest, even when brothers are separated in wealth. It thus stands
as a symbol of unity of a family even when it is divided in many
small families. The association of this rite with the law of property
is a pleasing association when the law, though apparently developed
on the bilateral principle of propinquity, is aiined to stress and streng-
then the joint family.

One feature in the scheme of Vijfianesvara is very striking®
He has excluded the sister’s son from inheriting, and all his followers
have done the rame. Exclusion of such a near relative, which no one
can regard as a casual omission through oversight, must be accounted
for. It indicates a very strong antipathy between a person and his
sister's son, relations between whom in the Hindu community are

147. Bharuchi and Srikara - ].B.B R,A.S,, 1925, pp. 211; D. B, p.296.
148. Bharuchi defined partition as separation in connection with one out
of two, namely, estate and dharma. J. B, B, R. A, S., 1925, p. 211.
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shown to be more genial than hostile.*#® It is very difficult to trace
the possible causes of this antipathy. The sister’s son happens to be
the father's daughter’s son, and as such he may be very
favourably treated by the father because, as the daughter’s
son, he performed some of the Sraddhas and thus benefitted
his maternal grandfather spiritually. This favourable treatment
accorded to him must have been partly responsible for the strained
feelings between a person and his sister’s son. Again, in a variety
of cousin marriage where a person marries his mother’s brother’s
daughter, and this form of marriage was current even in the days of
Vijfidnesvara, the sister’s son becomes the son-in-law, and looking to
the fact that he is called the tenth planet in popular literature, rela-
tions between them arz not bound to be very congenial. And, if we
remember that Vijiiinesvara’s treatment of the law of property 13
more in the spirit of strengthening the agnatic constitution of the
family, aversion towards the sister’s son, who is the principal heir in
the matriarchal family, is not diffizult to understand. A number of
some such ideas must have been at the root of this antipathy,

149. Supra p, 129; Ghurye G, S,, Some Kinship Usages in Indo--
Aryan Literature, J. Ant. S. of Bom., N. series, Vol, I, pp. 28 seq.



CHAPTER VI
VICARIOUS LIABILITIES AND DEBTS

The striking feature that distinguishes the ancient organisation
from the modern ones is that the ancient society starts from groups
and subordinates the individual interests to the claims of these groups.
The individual is but a part of the kindred. If he is injured, it is the
kin that is injured. If he be slain, it is the blood of the kin that has
been shed and the kin is entitled to avenge it. This exacting of
vengeance had twofold significance. Firstly, what was demanded
for the murdered, wounded or insulted man by the clan or by himself
constituted his value or price and the recovery of this price by his
friends and the recognition of the same by his foes constituted his
‘honour’. Secondly, it was looked upon as a sacred obligation
arising from the belief that the soul of the murdered man found no rest
until blood vengeance had been exacted.® It is natural, then, that he
who fails to fulfil this obligation is looked upon as a coward indifferent
to the demands of religion and duty in the primitive society. This
being the primary sentiment animating the savage people, a continued
state of warfare will be the result, and these feuds constitute a stage
in the evolution of justice.

‘He that sheddeth man’s blood, by man shall his blood be shed’
reflects faithfully the simplest and earliest rule of vengeance. In
some cases the idea of exact retaliation is carried out with the utmost
literalness, almost a grotesque literalness.? The great'drawbacks of
this system of dealing out justice are mainly two. It looks upon the
lives of members of other clans indifferently and this clan-partiality is
a great menance to the fostering of common citizenship and univer-
sal brotherhood which are the prime features of advanced cultures.
Secondly, it affords no opportunity to bring the quarrel to an end,
The death of a member of a certain clan will be avenged on the clan
of the slayer, and, the desire for personal vengeance being very

1. Lippert J., p. 469; Sumner W. G. & Keller A, G., Vol. I, p. 645;
E.R.E,, Vol II, pp. 728, 735.

2. Hobhouse L.T., p, 74 1f a man has killed another by falling on him
from a tree, a relation of the deceased will solemnly climb the tree and fall
upon the offender to kill him even at the risk of his own life. >



238 HINDU KINSHIP

strong, the social order in the community is set at naught. Thus it
would not allow an organised system of justice to come into existe-
nce, unless, in horror at the constant bloodshed evoked by such
feuds, attempts be made, in course of time, to check the feuds by
arbitrations.? The struggle for it was, however, long and stubborn.
The practice of receiving gold in compensation for blood was
eriginally repulsive; but, once such a practice became a customary
institution, we enter upon the stage of composition, a stage characteri-
stic of weakening the clan—solidarity. The social implication of
this transition is very significant. In feuds the responsibility is
collective and hence vicarious. By substitution of composition colle-
ctive responsibility is reduced to common pecuniary liability, and
this conception of common liability for blood—-money is extended to
all sorts of debts with the progress of civilisation.

The main story of the Mahabharata is the strife between first
cousins, and the battle is fought between cousins and cousins, between
nephews and uncles. It is also suggested that ‘there were probably
serious quarrels (even) between the Pandava brothers’. Karna, the
uterine brother of the Pandavas, refused Krsna's adivce to betray
the Kauravas; Sugriva sought for help of Rama against his own
brother Ravana; Puskara deprived his brother Nala of his legitimate
right to the throne by means of fraud. Sahadeva, the son of Jarasa-
ndha, aided the Pandavas, slayers of his father. Salya, the
mother’s brother of the Pandava-twins, apparently fought against
the Pindavas. On slight trouble the families of the Vrsnis
and Andhakas were destroyed, sons killing their fathers and fathers
their sons. This discord amongst kin though explained away on one
ground or another indicates the weakening of the bonds of consan-
guinity which was the glory of the Krtayuga. ‘He who lives in the
observance of Ksatriya practices fights with the son, mother, sire,
sister’s son, mother’s brother, relatives and kinsman’; duty supersedes
kin obligations. Even in the earlier period kinsmen are not found
in accord with each other, gods being invoked to grant supremacy
over rebellious kindred, Nay, Griffith has gone to the extent of
asserting that rivalry and enmity between relatives by blood seem

3. Various other forces, besides arbitration, such as the state, Christia-
nity, migration by sea, etc., operated in diminishing the scope and frequency
of these blood-feuds.
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to have been the rule in Vedic India’.* The Indo-Aryans ‘
present from the mid-Vedic period a state of society wherein the ties
of kinship and blood had b‘ecome slack.

At the same time one also finds it said that kinsmen mean
wealth and provoking dissenssions amongst kin is the great.
est of all sins. ‘It proceeds only from base persons of low
lineage’; on the other hand, ‘they are blessed that serve the cause
of their relatives.’” Besides these platitudes we have in Kirmira an
actual evidence of a survival of original blood-feuds. Even though
a concrete example of this type is not traced in the Vedic literature
some traces do appear in the Vedic ceremonials in the mantra recited
at the animal-sacrifice, while immolating the animal, ‘May
thy mother approve thee, thy father, thy brother born of
the same womb, thy friend inthe herd.”®> This practice ot
exacting vengeance on the slayer or on his kin retizcted in these pass-
ages indicate that even when kin do not appear to be highly
organised, some sort of kin organisation was not completely
unknown.

The nature of kin solidarity can be properly evaluated by
considering its important aspect, the nature and extent of vicari-
ous liability. It involves two questions: (1) whether there is
evidence of vicarious liability and, if so, who were the persons held
liable under it ? and (2) what was the amount of liability of each,
The second is the most important question as it precisely defines the
various kin groups in point of solidarity. But we have no evidence
on the point evidently because we have no organised kin among the
Hindus. As to the first, in a Rgvedic passage (V 61, 8) Pani is
declared to be a man only in so far as he has a wergeld. In another
Vedic passage we are told that ‘ he who removes the fire is looked
upon as aslayer of the hero among the gods. The god Varuna

4, Sidhanta N. K., Loc, cit., pp. 123, 125; Mbh. IX 4,9; A. V. 1,9,3,
I110, 1, 2; XIII1,31; cf.also R.V.IV3,13; X 39,6; Griffith, Hymns of
Atharva Veda, Vol. 1, p. 52, f.n. 1.

5, Mbh. V 24,8; III 11; S, B.I12,1,7,10,11. Mk, P. CXXXVI1?7
where Vapusman performs the water-giving ceremony with the blood of hig
father’s slayer and offers pinda with his flesh, Bhima likewise drinks the
blood of Advatthiman to avenge the death of Draupadi's sons, A B.II 6;
V S, 1V 20; VI 9; K.S. II 5; ITI 5; XVI 21; T.S. I 2,4.
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" exacts vengeance upon the slayer; the offender should make an
offering on eleven potsherds to Agni and Varuna. To avoid any
harm, the sacrificer delights him whom he slays and him who
exacts the recompense with their own portion’®. The gods appear
to be the persons wronged in this case and the task is assigned
to Varuna, perhaps, as their representative. Whether the role of
Agni is that of a victim or of a go between is not clear. In the
latter case it means justice through a third and impartial party,
A passage in the Pamchavimsa Brahmana reads: ‘A man—slayer
of the gods is he who presses out the soma; by the hundred
(cows) he propitiates the hatred, the gods; by the (next following)
ten—there being ten vital airs—he extricates (from them) his vital
principles (his prinas), by the (next following) one (the 11th) himself
(or, his boly, his trunk), the twelfth (or last) is the sacrificial fee.”
Here the aggrieved party is not only said to receive compensation
but the amount of compensation is also suggested. When we read
this passage with the fact that an epithet S'atadc'zya is used fer a
man in the Rgveda and that éunahéepa was bought for one hundred
coins from his father Ajigarta 7, we may lay down that the normal
price of recompense for a man was one hundred amongst the Vedic
Aryans. But along with this practice we also read that “Samyu
Barhaspatya, who uttered the Svaja call for gods, chose a boon
from the gods for his offspring, ‘Him, who reviles him, he shall fine
with a hundred; him, who strikes him, he shall fine with a thousand:
he, who draws blood from him, shall not behold the world of the
Pitrs for as many years as are the grains of dust which the blood in
its fall seizes upon.”® The passage does not lay down blood for

6. T.S,15,2,5;cf.alsoll52,1.In115,12,3,4 andin R.V.IV 1,4
Agniis solicited to avert the wrath of god Varuna.

7. P.B. XVI 1, 12, In the first part of the passage the offender is said to
propitiate the relatives of the injured by compensation; in the latter part,
however, the offender is said to gain back his body and soul by performing a
sacrifice with particular mantras. Does it suggest that he was deprived of his
bady for offending the gods ? If so, the ides of compounding the offence by
payment and that of taking blood for blood in one and the same passage

are really incompatible. B. S'r.S. XXV 4; R.V. 1132, 4; K.S. 1X 2; M.S 17,5,
Durgacharya and Sdyana explain sataddya as ‘ bahupradam *, but it is more
natural to interpret it, following Macdonell and Keith, as one whose wergeld
is hundred.

8 T.S.116,10,2
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blood; nor does it lay down compensation for blood in terms of
money, though there is a gradation of fines for various offences. It
enjoins that the offender is debarred from entering the world of the
Pitrs for drawing blood, and looking to the gradation of offences, this
punishment for drawing blood must have been very severe. The
nature of liabilites involved was, at times, of a religious rather
than secular character, and very possibly this religious character of
fine must be a sort of challenge to the practice of recompensing the
injured by payment of money or its equivalent.

Coming to the Sutras, a passage in Baudbhiyana Dharmasitra
reads : “For slaying a Ksatriya (the offender) shall give to the
king one thousand cows and besides a bull in expiation of his sin.
Apastamba, Gautama, and Manu prescribe one thousand cows and a
bull though none of them speaks of the king as the receiver of this
fine.® Explaining the purpose of this fine as summed up in the
phrase, vaira niryatanartham, Haradatta writes: “ He who is
slain by anybody becomes, in dying, an enemy of his slayer (and
thinks ), ‘O that T might slay him in another life’, for the removal of
this enmity.” Govinda notes this and offers an alternative explanation,
namely, ‘in order to remove the enmity of the relatives of the murdered
man’. Buhler adopts the latter explanation and lends support to the
opinion of Macdonell and Keith that the cowsare given to the relatives,
while a bull is given to the king as an arbitration-fee’®. The norm of
compensation in the early Sutra period thus appears to be one thouand
cows to the relatives of a murdered man with an additional charge
to be paid to the king. '

It may be said, then, that public opinion was in favour of
evolving a definite system of justice leaving little scope for kinsmen
to decide their wrongs. The evidence of the Sutras and the Vedic
literature indicates this process of transition when the practice of
settling private disputes by compensation does not appear to be
uniform in as much as we find a hundred coins or a thousand cows
given as the price of a man, and there may be some other ways of
settling the offences which may not have been referred to in these works
as the subject is merely referred to cursorily in these books.

9. B.D.S.119,1; Ap,D.S. 124, 1, 4; G.D.S. XXII 14; M. XI 128, cf
also Yaj. III 266.
10. V.1, Vol, II, p. 331; S.B.E., Vol. I1, p, 78, f. n.

31-32
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The principle °that the father has eaten sour grapes
and the children’s teeth are set on edge’ is illustrated in a
number of passages in the Vedic literature. The sage Vasistha
solicited Varuna not to vindicate his vengeance on him for the sins
of his fathers. In Varunapraghasa ceremony the sacrificer asks
his wife the number of her paramours, and whatever connection she
confesses not, will indeed turn out injurious to her relatives, **
The circle of the family, or rather the extent of kin suffering under this
rule included, in all probability,persons related within three generations.
A passage of the Atharvaveda, dealing with thegiving of a sterile cow
toa Brahmin, reads: “If a man thinks that the cow is sterile and yet
roasts her at home, his childten and grand-children Brhaspati
causes to be importuned”. That is,according tc Bloomfield,'Brhaspati
undertakes to collect the debt incurred by the unrighteous owner of
Vas’a from his descendants by causing the priest to dun them for the
debt’. Similarly, a passage in Aitareya Brahmana reads : “If a man
deprive one with a portion of his portion, he revenges himself on him,
then on his son or on his grandson ; but he does revenge himself
on him". The visiting of sin within three generations 1s also spoken
of in the Mahabbarata and Manu Smrti. ‘O king’, says Vaiéarhpéyana,
“sinful acts do not, like the earth, bear fruit immediately, but
gradually and secretly do they cut away the roots of their doer.
Such fruit is seen either in one’s ownself, in one’s son or 1n one'’s

grandson”. '?

An interesting example of this visiting of sin on the descendants
is to be found n the judicial procedure laid down by Manu. “The
witness to whom, within seven days after he has given evidence,
happens (a misfortune through) sickness, fire or the death of a relative
shall be made to pay the debt and a fine.”*®  The guilt of a man is
attested through divine justice, heavenly vengeance upon his relatives.
The word jhati is used for near relatives or for persons living in the

11. R.V, VII 86, 5;S.B, 11 5,2, 20; T. B. 1 6, 5, 2; Keith A.B., p. 471.

12, A.V.XII 4,38; S.B. E, Vol. XII, p. 660; A.B. II 7; Mbh. 1 80,
2,3; M. IV 172, 173; B.D.S. 15, 11,16; V. D. S. XVII 86,

13. M.VIII 108.1n passages attributed to Vigau and Pitimaha (Aparirka,
p. 715) the same rule is referred to and the same word jhati stands .for the
kin-group.
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same house in the Vedic and the Sutra literature.®* At the same
time the word has been used for an agnatic relative within the degree
of sapinda relationship *® or, at times, for the paternal relations in
general.*® In a passage where Manu forbids quarrels with a teacher,
mother’s brother, juatis, sambandhis, bandhus, father, mother,
sister, brother, son, wife, daughter and servants, he refers to the
nearest relatives explicitly and alludes to others by such terms as
jiiati and bandhu. In a corresponding passage in Yajfiavalkya the
nearest relatives are referred to in explicit terms while others
are denoted by the term bandhava.'”™ Obviously jfiati in Manu
must refer td such near relatives as the members of the joint family
who are not specifically referred to.

To sum up, there is no indication of blood feuds among
the Hindus. The system of wergeld prevailed from very early
times which indicates that murder was not avenged with murder but
was compensated by pecuniary payments to those who were wronged.
The fact that we have no indication as to who were the persons
entitled to receive this compensation points to the looseness of kin—
organisation. The problem of vicarious liability among the Hindus
is discussed in terms of family rather than in terms of kin—organi-
sation. That explains why there is no discussion in respect of the
liability of each kin. The members of a joint family form a corpo.
rate group with equal rights and liabilities of each member,and hence
there is no scope for discussing the liability of each kinsman.

The law of debts presents more or less the same basis, namely,
the basis of family. The father being dead, the son is duty bound to
pay off his debts. This liability on the part of a son is not his
voluntary concern but his religious duty. As Narada puts it; “The
Fathers desire the children anyhow for their own interest: he will
deliver us from spiritual and temporal debts. Hence, the son born
should strive ardently, leaving aside his interest, to deliver his father
from debt so that he may not go to hell.” Furthermore, “he who does

14, Supra p 127. In a verse attributed to Brhaspati (Kane P.V,, Hss. of
Dh., f.n 640) the term jaati is used for very near relatives.namgly.the mother,
father, son, brother and wife possessed of a child and entitled to perform
religious rites. Yaj. I 82; N.D.8. XIII 36.

15, M. 1I132,184;G. D, S.1I137; X 4; B, D. S. 11 1, 36.

16. M, II1 264; V 77.
17. M. 1V 179, 180; Yaj. I 157, 158.
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not give to the creditor having received debts, etc., is born as his
slave, son, wifeor cattle in his house.’*® When the debtor whose
debt is not paid off is said to go to hell or to be reborn in his
creditor’s house as his dependent to work for him, it becomes the
imperative duty of a son to relieve his father of his indebtedness,
as his greatest coacern in life 1s to secure all benefits for his father
1a hus after life. This play upon sentiments had made the payment
of debt a religious duty.

All the Smrti writers and Commentators hold that liability to
pay the debts extends to the grandson and no further. l}rhaspati has
expressly negatived the great-grandson’s obligation to pay it. Visnu
enjorns: “Sons and grandsons shall discharge the debt; but no
remoter descendants against their will’’ Whereas the great—-grandson
who i8 destrous of paying off the debts of his great—grandfather is not
prevented from doing so by Visnu, any such obligation on his part is
expressly denied by Brhaspati and Katyayana®®. The liability is
not only restricted to sons and grandsons but even there a distinction
is sought to be made by enjoining that whereas son should pay the
amount with interests, the grandson should pay only the principal
amount.?®  Similarly, it is said by Apararka that when a person dies
without leaving any property liability to discharge his debts falls on
his sons in the first instance. It is only 1n the absence of the sons
that the grandsons are burdened with the liability. But if the deceased
has left property then the grandsons are held liable even when there
are sons.??!

Narada also appears to restrict the obligation to the
grandson. His commentator, Asahdya, however writes: It
is said that it (ceases) in the fourth. It refers to one who is
fourth from those sons who are heirs through the merits of sonship.
From him the liability of debts ceases, i. e., from the fifth from the
original (coatractor of the debts). He who is fourth from the

18. N D.S.I5.cf. Kit, (S.C., Vyavahira, pp.393, 394 ); Brh. (V. Rat.
p. 55): Kat. 591.

19. Kau III 11 (Vol. II, p. 66 ); Yaj. II 50; Vi D. S. VI 27, 28, Brh XI
48, 49; Vyasa (Mit. p 156); Kat. 554, 558, 560; Vrddha Harita VIL 250,
Medhatithi (M. VIII 166 ); Mit. pp. 133, 154; Apararka, p. 653; S. C. p. 398;
V. Rat. p. 43; Sar, V. para 315,

20. Brh. XI 49; Kat. 556; Mit. p. 152; V. Mit. p. 341.

21. Apararka, p. 633,
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original person is held by all sages to be the saviour of his father.
grandfather and great-grandfather from the higher and lower debts.”
And he gets vexed with those who do not uphold his view. ‘“Those
that malke the fourth person not liable for the temporal debts are of
little understanding and should be disregarded: they undoubtedly
become partakers of the sin of eating fish with bones.” 2* Asabaya
speaks of the great-grandson becauce the great-grandfather expects
from him a pinda for his benefit. He quotes the authority of Narada
(I6) to support his interpretation: * Three deceased ( ancestors )
must be worshipped, three must be reverenced before the rest. These
three ancestors of a man may claim the discharge of their two-fold
debts from the fourth in descent.””  The text attributed to Narada is
not in harmony with the verse which precedes it, nor is it found
quoted by any commentator or writer of the digests though they
quote him copiously on the subject. It may be, as Dr. Jolly suggests,
that ‘the present paragraph might have been insertnd by the author of
the commentary, who wanted to make the contents of the Narada
Smrti agree with his personal views.’?*

Asahaya’s view is very instructive. As the son is generally called
a saviour of his father from secular and temporal debts, and hence
payment of debt is conceived as a religious duty, he is justified in
extending the liability to the three descendants. But, when the liability
is explicitly extended to the grandson and that of the great-grandson
1s expressly denied by the Smrti writers, it is obvious that they do not
think of the two debts, temporal and spiritual, on the same basis, as
Asahaya has done, but distinguishes the temporal from the spiritual
by basing it on the family unit, which from very early times, as is seen
in their concept of vicarious liability, was the unit of three generations.
It is also pertinent to note here that liability is not discussed anywhere
in terms of generations but in terms of sons and grandsons. This
stress on lineal descendants and indirect omission of collaterals is the
feature of Hindu law of debts and vicarious liability.

Manu observes: ** If the debtor be dead and (the money borrowed
was expended for the family, it must be paid by the relatives out of
their own estate, even if they are divided.” ?* Yijhavalkya enjoins

22. N.D. S.I4; Asahiya (Ghose J. C., p. 42).
23, S.B. E, Vol. XXXIII. p. 44, {. n.
24, M. VIII 166; Yaj. II 45, cf. N, D. S. 113, 15.
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that whatever debt is incured for the family by ( persons) living
undivided should be paid, when the manager of the family dies or goes
abroad, by the heirs. Neither Manu nor Yé&jhavalkya specifies the
extent of the family. Commentators on Manu have not tried to
explain the word bidadhava used by Manu in this verse. If the joint
family includel the descendants of the common great-grandfather, the
unity which we found upheld by Baudhayana among the early writers
and Katyayana among the Smrti writers, then the fourth descendant
should be held hable for the debts of the family, DBrhaspati and
Narada opine that the debts contracted by an undivided paternal
uncle, brother, mother, son or wife, slave, pupil or dependant in the
interest of the family, should be paid by the members of the family?®.
The explicit reference to the paternal uncle as the possible debt-
incurring member of the family suggests that the family is here con-
ceived to include the descendants of the grandfather only. Com-
mentators and the writers of the digests, though they have referred
to these verses, have not tried to elucidate the family unity; at
the same time none of them has referred to the old unity of four in
their comment on these verses.

It may be added here that even in the case of bonded debts
Yajhavalkya enjoins: “A debt in writing must be paid by three per-
sonsalone.” Elucidating the connotation of ‘three persons’ Vijhane-
$vara writes: * Three persons include the man contracting the
debt, his son and his grandson.”?®

In the absence of these descendants, namely, the sons and grand-
sons, liability for debts falls on the heir. He who inherits the wealth
is bound to pay the debt of the owner of the wealth?®”. In course of
discussing the liability of the inheritor Narada observes: ‘ Among
those three, the heir of the wealth, the protector of the widows and
the son, he is liable for the debts who takes the wealth. The son is
liable, on failure of a husband of the widow and of an heir
(to the property) ; and the husband of the widow, on failure of an
heir or of a son,”?® The text is apparently contradictory, but with

25. N.D.S.I3; Brh. XI 50; cf. N. D. S. I14.

26. Mit. p. 176; Apararka, p. 687,

27. G.D.S. XII 40; Yaj.II 51; Brh. XI 52. N.D. S, 117; Kat. 562;
Vrddha Harita VII 251; Medhatithi (M. VIII 166); V. Rat, p. 66; Sar. V.
para 645,

28. N.D. S.I 23, cf. Yaj. II 51; Kdt, 562; Brh. XI 52.
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the help of other Smrti texts and commentaries a fairly satisfactory
meaning can be deduced. Among the persons liable to pay the debts
of a deceased person he, who takes his wealth, comes first. 1f the
deceased leaves no estate then he who takes his widow must pay his
debts because the widow is his (deceased’s) wealth which is not inclu-
ded in the heritable estate. If there are aneither estate nor the widow,
the son is liable to discharge the debts, The son is held liable in
the first instance to discharge his father’s debt. How can we, then,
account for his liability only after the heir or the second husband of
the widow ? This is explained by saying that the son here is the son
who, being 1ncompetent to inherit owing to some physical or mental
defect, is held liable only after those who got the wealth of the
deceased and as such should be burdened with his debts.?® When there
1s neither property nor widow left by the deceased, those sons who,
being free from the disqualifying defects, have capacity to inherit are
liable in preference to those having no capacity. There is further
reasoning as to the liability of tbe husband of the widow and the son.
One who takes the last of the four kinds of svairinis and the first of
the three kinds of punarbhiis *° or a widow with abundant wealth
must pay the debts in preference to a son who inherits no property.
Otherwise, the son, even when he does not inherit, must pay the debt.
When there is neither the property to be inherited nor a son to
discharge the debts of his father, one who takes the widow must pay
the debts.

In holding the inheritor liable for debts of a person whose
estate he inherits, the Smrti writers have conceived of the issue
in terms of rights and obligations. Those who inherit the estate in
their right to do so have equally obligations to pay the debts. The
son and the grandson claim by the mere fact of their birth a share in
the property of the grandfather. They have, therefore, liability to
pay even when they have nothing to inherit. It is to emphasise this
primary liability of the sons and the grandsons that Brhaspati (XI-48)
has said: “‘ The father's debt must be paid first of all, and after
that a man’s own debt; but a debt contracted by the grand-

29. According to Brhaspati (XI 52), ‘ the liability for the debts devo-
lves on the successor to tbe estate, when the son is involved in calamity.’
When a man has left no property, the husband of the widow must discharge
the debt in preference to a son. Kane P. V., V. May., p. 342.

30. cf. Narada XIII 45-53 for svasrinis and punarbhis.,



248 HINDU KINSHIP :

father must always be paid before these two even.” Similarly,
those who take wealth of a person must, out of equity, pay the
debts of the owners of such wealth. It is not that those who are
bound to offer the pindas to the deceased are also bound to pay his
temporal debts, but ‘the liability for the debts goes together with
the right of succession’. Asahaya appears to be a solitary authority
for associating the law of debts with the Sraddha procedure.

The significant fact to be noted about the law of debts is that
from very early times persons who have heritable right in the proper-
ty of an undivided family are persons related within four generations-
In the law of transmission of property the estate is said to devolve
on the second descendant, and not on the third, in the Smrti law
and the law of Mitaksara and that of its followers. Yet, the great-
grandson is admitted as an heir after the grandson by many of
the later commentators. The liability for debts is, however, restricted
to the second descendant and 1s not extended to the third. It onlv
indicates that from very early timwes lhability for the sins of e
fathers was said to fall upon his second descendant and the law
of debts is based on this principle of vicarious liability.

The unity of three is the fundamental unity- regulating a
large number of legal relationships, besides hability discussed so far,
in the Hindu community. Rules pertaining to ownership through
usufruct refer to the unity of three. The mere fact of possession for
three generations entitles the fourth in descent to retain the estate as
his property, even without a written title. Nay, ‘“‘whatever has been
enjoyed by the father or’a brother, even unlawfully, cannot be taken
away when it falls to ( the lot of ) the fourth (descendant)”*. It
has bzen held that the phrase ‘extending to three generations’ is not to
be taken literally but should be interpreted to imply a particulal
period of time. It refers, according to some, to a period lying beyond
memory, and one can reasonably take it to imply the lapse of a
hundred years ; occording to others, it relates to a period of sixty
years only.*?® I do not propose to discuss the legal implications of

31. Vi. D.S. V 187; Kat. 327; Brh. IX 26, 27; Harita (KaneP, V.,
His. of Dh., p. 245); N.D,S. 191,

32 Mit. pp. 139, 140. The same view is held by Devannabhatta and
Midhava. Kat. (Apararka, p. 636); Vyasa (Madhava, Vol. III, p. 341),
In Brh. IX 7 the period is 30 years.
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the rule of possession, nor do I want to examine the merits of the
views of Vijfidesvara and others: but it must be emphasised that,
whatever the commentators may say with regard to the duration of
possession, the expressions such as °the hereditary succession of
three ancestors’ or ‘unbroken possession for three generations'®®
emphatically assert the idea of generations. Similarly, an
avakraya, transfer for hire by a bailee, is said to be valid
after enjoyment for three generations, and ‘a compromise
and an exchange, if they are unequal, can be annulled within three
generations.®* So, too, the persons said to be Lable for obligations
incidental to their being a witness to a fraudulent transactions are the
sons and the grandsons.®®

Another salient feature arising out of the discussion is that
liability is always in the male line. No relatives by marriage nor
those related through females are called upon to share the burden of
liabtlities. 'What little trace is there regarding the liability of the
bandhus is insignificaat in its scope and importance.

33, N.D.S.T1 89, 91. Kat, 315, 318, 322. cf. the Anglo-Saxon law
(Ghurye G. S., Caste and Race sn Indsa, p. 133) * Possession of a certain
amount of land by a family continuously for three generations bestowed per-
manent nobility on the members of that family’'.

34. Kat. 701

35 Ag.P.CCLIV 10



CHAPTER VII
BIRTH AND DEATH IMPURITIES

There are two great events in the life of a person, the birth and
death. At both these crises in human life certain relatives are
supposed to be affected by impurity. The period of impurities varies
with different relatives. The study of these regulations is, therefore,
helpful in our understanding of kin—organisation among the Hindus.

According to the Hindu theory of samskaras, a person finds his
position or status changed as he passes from one stage to another with
the performance of a samskdira. We shall find in our discussion
that follows that the status of a child who is dead before the perfor-
mance of tonsure is different from one who has his tonsure
performed before death. Likewice, ‘if the dead person has received the
initiation (the rites) from the election of the site (for the smasana)
down to their descending into water (in order to bathe themselves)
are the same as those prescribed for persons who have set up the
(sacred srauta) fires.” The rule implies that the rites of the uninitiated
differ from those in case of the initiated. A person’s relationships
with his social group are thus regulated in terms of samskaras.
These samskaras are performed in case of a male issue only.
The females are neither initiated nor have they to undergo the actual
performance of the tonsure ceremony. The only samskara performed
for a female is marriage, which is said to be her initation.

The question of impurity is very often discussed on the
considerations of the sex of the deceased. The rules are further
elaborated on considerations of age and of some events such as the
eruption of teeth in the life of the deceased.

Among the writers of the Grhya stitras the rules of impurity
are given by Paraskara, The rules enjoin: in the event of death of a
child who has not reached the age of two years his parents alone are
impure for one night or three nights; the child is not cremated. If a
child of more than two years die, all his relations follow (the corpse)
to the cemetery. After burning him they should ask one who is rela-
ted (to the deceased) by blood or by marriage for (his permission to
perform) the water libations. Then all relations, to the seventh or to
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the tenth degree, descend into water: if dwelling in the same village,
(all) as for as they can trace their relationship. Coming out of the water
they return to the village. Through a period of three nights they should
remain chaste, sleep on the ground, do no work and charge nobody
{to do it for them). The impurity caused by death lasts through three
nights, and to ten according to some. The entering in the village and
what follows after it is the same for persons who have touched the
corpse. Their impurity lasts through one or two fortnights. The same
rule is observed on the death of a teacher, the mother’s father or
mother or unmarried females. For those who are married the others
should do it. Water-libation is optional for an officiating priest, the
father-in-law, a friend, (distant) relations, the mother’s brother, a sister’s
son and married females.!

We find here that cremation takes place only in case of those
who have completed two y2ars and only a cremated child receives
water libitions from its relatives The child is thus really initiated
into the wider group of family only after the completion of two years.
Its relation bzfore that period are more or less confined to its parents
as they alone are said to observe impurity on its death. When water
libations are given, all relatives as far as one can remember the rela*
tionship with the deceased are required to join in the ceremony. Though
all these persons are duty bound a narrower group for participation
in the ceremony is said to consist of members related within seven or
ten generations. All the relatives who offer libations are said to live the
life of restraint and to observe impurity for three days. Paraskara also

1. P.G.S. III 10, 2-4, 8,13, 1¢, 17, 25, 29, 30, 37, 42, 46, 47. The
relatives from whom permission is sought for performing water libations are
designated by the terms samyuwtam and maithunanm, These are no kin-
ship termioologies we often come across, aad therefore are not very
suggestive, Similarly, the term sambandh: in the sitra which enumerates
persons who may be given water libations is not very clear and is rndered
here, following Oldenberg, by a distant relation. It may mean ‘relatives by
marriage’, but the father-in-law is expressly referred to. Apte (Social and
Religious Life in the Grhya-sttras, pp. 311, 312) observes that ‘all sapindas
{relation upto the seventh degree) and all co-residents of the village that
retain some memory of relationship with the deceased’ perform water liba-
tions., He has brought in the word sapinda which is not used by Paraskara,
has ignored the word dasama (ten), and has referred to the distant relatives

in a bit confusing manner,
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refers to a view that impurity lasts through ten days, but he does not
refer to any view which seeks to restrict the observance of impurity
only to those relatives called sapindas, who are generally relatives
within seven generations. The fact that all the persons who can
remember their connection with the family are said to observe impu-
rity on death and that the period of impurity for all these persons
is the same, namely three days, indicates the solidarity of the agnatic
family. The members of the agnatic family are bound together by
mutual observance of impurity and offering of water-libations on the
death of any one of them. It is because of this stress on the family
unity that these obligations are not laid down in case of the death cf
females of the family who are married into other families and thus
lost to the family. A slight variation in the period of impurity in
case of the uumarried females, who yet belong to the family, 1s
probably due to their sex. Other persons who did not belong to the
family and yet whose deatii implied obligations of the same sort, ot
course with slight variations in the period of 1mpurity, are the
mother’s father and mother in the first instance,and the father-in-law,
mother’s brother, sister’s son and married females in the second
instance. Obligations in case of the parents of the mother are
stressed by declaring thosz2 in case of others as optional.

Asvaliyana has given three categories of relatives by defining
three different periods of interruption of Vedic study and of giving
alms The three periods are ten days, three days and one day.
The first category,that is persons who are to observe restriction for ten
days, includes sapindas and the teacher. The second category includes
teachers other than the guru, relatives who are not sapindas and
unmarried fernales. The third category includes married females, chil-
dren either still-born or died before teething, a fellow-student, and
a srotnva of the same village.? We thus find that instead of impos-

2. AGS.1V4,18seq The term parijata which appears to have been
originally aparijata, as given by M, Williams, has been rendered ‘a dead-
bora child’,though Nariyana explains it as ‘one who dies after teething’. Apte
(p. 313) reads the text differently : ‘The impurity due to death lasts for three
days, on the death of non-sapinda relation, or of a child that has no
teeth or a still-born child and ten-days, on the death of sapindas, a non—
sapinda guru (and unmarried female relations according to others),” He appe-
ars to have relied upon Oldenberg S B E., Vol. XXIX, pp. 244, 245) in inter-
preting Asvalayana, but the text as given in Trivendum Sanskrit Series does

not yield this meaning. It may be noted here that Narayana understands the
text as I have done,
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inz same obligations on all the male members of an agnatic family,
a distinction is made, by enjoining different periods of restrictions,
betwaen relatives called sapindis and those who are not sapindas. It
is difficult to say whether in using the general term asapinda
Asvalayana meant only the agnatic relatives beyond the degree of
sapinda relationship or even some of the cognates that we find in
Paraskara. Looking to the fact, however, that he has shown greater
concern, as compared to Paraskara, for the females of the family
even when married, it is very probable that the family group is
dominating in his mind and, therefore, he could not have cognates
in view while using the term asapinda. This inference further
gains ground from the fact that in the Dharmasutras cognates are
denoted by the term yonisambhandhas, the term asapinda being
used for agnates beyond the seventh generation. Another significant
difference between him and Paraskara is that while impurity is laid
down by Paraskara only on the death of those who have completed
two years and, therefore, cremated, Aévaldyana has prescribed restric-
tions on the death all children born into the family. And it is, perhaps,
to stress this idea of family solidarity that he has prescribed restric-
tions even on the death of a married female. He thus appears to
stress the solidarity of the family group, even when he makes distin-
ctions between those who are within seven degrees of relationship and
those who are beyond it.

As for the other writers of the Grhya sutras Vedic study is said
to be interrupted on the death of a teacher, a fellow-student®, or
the members of the family whose head he is*.

Coming to the Dharmasutras, Gautama has enjoined impurity
for ten days on the death of a sapinda relative and of two days and
an intervening night in case of relatives beyond the degree of sapinda
relationship, relatives through the mother and a fellow-student®,
Sapinda relationship is said to cease in the fifth or seventh generation
Relatives beyond these degrees are evidently asapindas. It is rather

3. S.GS.1v7,9,13; G,G.S. III 3, 24, 26.

4, 8GS.1v7,11

5. G.D,S.XIV 1,20, 13; Ap. D.S, IT 15, 2-4. Apastamba speaks of the
relatives who can trace relationship with the deceased and yonisambandhas
but draws no line of distinction as is done by Gautama and Baudhayana,
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curious that Haradatta in his comment writes: ‘by asapinda Gautama
means relatives in the seventh generation.’

Gautama also enjoins: ‘A man is rendered pure at once in case
of a child, and of an asapinda relative who died in another country or
who had taken to the life of a hermit”® According to Biihler, the rule
is: “If infants, (relatives) who live in a distant country, those who
have renounced domestic life, and those who are not sapindas, (die),
the purification is instantaneous.” But if a man is said
to be rendered pure at once on the death of an
asapinda, the rule, given before, enjoining impurity for two dayS
and an intervening night on the death of such a relative shall have to
be explained. Again, impurity on the death of an asapinda relative
was prescribed by other writers, too,” and Gautama’s rule is in har-
mony with the customs of the time. It is, therefore, necessary to
nterpret this rule of Gautama in the way we have done, because,
besides bringing the two rules of Gautama in harmony, it gives proper
stress to the bonds of relationship with a distant kin. Impurity
should be observed in case of distant kin only if they were living
amidst their kin : if, on the other hand, they had retired from active
life and therefore from any social relationship with their kin, or it
they were living in a distant country which rendered social contact
with them rare, if not completely cut off, relatives were not duty
bound to observe impurity on their death.

As for the considerations of age and sex of the deceased, parents
are enjoined to otfer water libations for one died after teething,
while sapindas for one whose tonsure ceremony is performed.
Offerings for the females are enjoined, recording at the same time
the view that they were done only in case of the married females®,

6. G,DS. XIV 44, Manu'srule (V 78) is equally ambiguous:

Bale dedantarasthe cha prthakpinde cha samsthite |

Savasa jalamaplutya sadyah eva visudhyati i

Biihler's translation is; ¢ If an infant ( that has not teethed), or a (grown
up relative who is) not a sapinda, die in a distant country, one becomes at
once pure after bathing in one’s clothes’,

7. B.D,S,I11,27;Ap. D.S,I115 2-4,

8. G. D. S. XIV 43, Purification by a bath on the death of a child
spoken of in the next siitra must relate to a child died before teething XIV
34,35, 36.  For females cf. Baudbdyana I 11, 5, 6 Neither pinda nor water is.
given to unmarried maidens, Some do it in case of the married ones,
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Restrictions in terms of sex are discarded; and for those in terms of
age Gautama gives those in terms of performance of certain
samskaras. Tonsure was generally performed in the third year,
though, following the family custom, 1t may be performed even
earlier®.  Cremation and water libations were generally performed
for a child completing his second year; tonsure, too, was generally
performed in the third year. Apparently, then, no sigmficant
difference appears to have been made so far as the age is concerned,
yet we find here for the first time emphasis being shifted from age to
the performance of samskaras.

In the Grbyasutras restrictions are either enjoined on the
death of an unmarried female only, or, at least, a longer period is
prescribed in her case. But with the new theory of samskaras
wherein girls were not looked upon as fit for apy samskara except
marriage, a samskara that was equal to that of initiation in case of
a male child, the status of a married female was raised up. The fact
that the girls were thought fit for only one samskara as against six-
teen in the life of a male, and that this one samskara was equated
with that which marks an important turning point in the life of a male,
would easily explain the importance of this samskara in the life of a
female and her consequent elevated status. We should, therefore
expect a greater concern shown for the married females. But the
writers of the Dharmasutras either deny the giving of water libations
to married females or enjoin them in the name of some, meaning the
early writers of the Grhyasutras.” It only shows that considera-
tions of samskaras for defining these obligations were just emerging
out.

According to Vasistha, libations of water ( must be poured out )
for all ( deceased relatives ) who completed the second year. Some
declare that (the rule applies also to children) that died after teething,
Impurity caused by a death shall last ten days in case of the sapindas,
relatives within seven generations. Others shall perform ( the obse-
quies) of married females. Though Vasistha has spoken of water
libations only for those who have completed the second year he has

9, A,G,S.117,1;S.G.S.1,28,1,2 heallows in the 2nd or 3rd year;
P.G.S.1I1,1, 2in the first year or before the lapse of the third: G.G, S,
11, 9, 1; Other writers of the Grhyasttras allow it in the third year. M, II 35
in the first or the third year,
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elsewhere enjoined that on the death of a child of less than two
years or on a miscarriage impurity of the sapindas last three
nights, though he is aware of Gautama’s rule laying down immediate
purification.*®

To :sum up, in the Sutra period impurity is enjoined
for the whole group of persons, whose relationship with the family can
be traced, by Paraskara among the Grhya writers and by Apastamba
among the Dharmasutra-writers. Others attempt to distinguish rela-
tives within seven generations from the whole group by enjoining two
different periods of impurity, a period of ten days in case of the
sapindas and of three days, one day, or two days and an intervening
night in case of persons beyond the degree of sapinda relationship,
which is generally defined to cease in the seventh generation.
Dufferent periods laid down for asapinda relatives indicate that beyond
the closer group of sapindas, persons were distinguished according
to their degree of propinquity. Impurity is also enjoined on death-of
relatives through the mother, yonisasmbandhas, the teacher, his son
and his wife, pupil or a fellow-student., The term used for the rela-
tives of the mother being a very general term, it is difficult to say
whether the relatives so referred to are only those who have been
mentioned by Paraskara or a few more are dded to the list by the
writers of the Dharmasutras. But the probability is that the list was
not expanded, because even Manu (V 87) has spoken of impurity on
the death of the mother’s brother alone. It must, however, be stress-
ed here that relatives through the mother appear to have been
given greater status in the Dharmasutras. Further, no impurity is said
to be observed on the death of a child who has not teethed or who has
not completed seven months, according to Baudhayana, and twelve,
according to Apastmba. Thus, the rule that obligations arise only
on death of a person who has completed two years is stuck to; and
yet it is modified by narrowing down the age limit as well as by
enjoining such obligations in case of persons whose tonsure was
performed.

Manu has laid down impurity for ten days, four days, three days
and a day on death of a sapinda relative, a person related within
seven generations. The different periods of impurity laid down by

10.. V. D, S,1V 9,1016, 17, 19, 33, 34.
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Maou have been differently explained. According to Medhatithi,
they correspond to the status of the deceased., whether he died after
tonsure or after teething or in a period intervening these two stages,
and he relies upon a verse of Manu just preceding this rule for the
support of his explanation. It may be noted here that in another
verse ( V 67 ) Manu enjoins impurity for three days in case of those
dead after tonsure and for a day in case of those dead before tonsure,
According to the other explanation, ‘length of the period of impurity
depends on the status of the mourner, A man who knows the
mantras only of one sakha chall be impure during four days,one whg
knows a whole $akha (or two Vedas) during three days, one who
knows the Veda (or three Vedas) and keeps three or five sacred
fires during one day.” As for the persons beyond the degree of
sapinda relationship impurity to be observed on death is said to last
three days.®* Among the non-agnatic relatives, impurity for
two days and an intervening night is observed on the death of a
mother s brother ora relanve through the mother.

11 M v 59, 60 64 M V 81 reads: ‘For a sromya who resides (with
bim out of affection ) a man shall be impure for three days; for a maternal
uncle, a pupil, an officiating priest, or a maternal relative, for one night
together with the preceding and following days’. Bihler bas rendered the
term bgndhava in Maou by a maternal relation. It may be thatthe term
bandhava in Manu may correspond to yomisambandha in Gautama. At the
same time, it must be noted that the word -bandhava has been used by Manu
in his discussion on impurities for agnatic relatives (cf. V 58,70,101). On
that ground, bandhava may be interpreted here to refer to agnatic relatives
beyond the seventh degree. Gautama has enjoined impurity for two days
and an intervening night on the death of an asapinda relative and Manu'’s rule
conforms with Gautama's rule. In that case verse 64 in Manu enjoins impu-
rity for three days for a sodaka relative only when he has touched the corpse.
The verse deals with impurity tobe observed by a person who has touched
the corpse, and this meaning accords satisfactorily in tbe context. Very

probably, then, according to Manu, impurity on the death of a sodaka rela-
tive lasts two days and an intervening night and three days if a person
has attended the funeral. Cf.M, V 101 ‘A brabmin having carried out
a dead brahmin who is not a sapinda, as (if he were) a ( near) relative, or
a near relative of his mother, becomes pure after three days’. Theonly
difficulty would be that Manu has enjoined impurity for three days on the
birth of a sodaka relative (V 71).

12. M. V 81. In view of the fact that Manu elsewhere (V 101)
enjoins impurity for three days, if a person carries the dead body of a near
rolative of the mother, thfs impurity for two days and an intervening night
must be observed oaly for a near relative of the mother,

33-34
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Yajiavalkya gives the rules of Paraskara, A child died before
two years is buried and his parents alone are rendered impure. A child
who has completed two years is cremated and receives water hibations
from his agnatic relatives within seven or ten generations. Water
libations are also offered to the maternal grandfather and the teacher,
and optionally even to a friend, a married female, a sister’s son, the
father-in-law and a priest. The period of impurity is said to extend
to ten days or to three days.*® Vijfianesvara interprets the verse of
Yajhavalkya differently, probably to bring it in harmony with the
verse of Manu wherein relatives who can trace their relationship
with the family were required to offer water libations to a deceased
person. According to him, ‘relatives, that is, sapinda and samanodaka
relatives belonging to the same gotra offer water libations either
before seven days or before ten.” Apararka has more or less followed
Vijiidnesvara in interpreting this verse of Yajfiavalkya. Both these
emment commentators do not connect the words saptama and
da$ama with jriati to show generations of relatives involved, but take
them independently and interpret them to refer to the number of days
for which libations are to be given. Visvariipa, however, understands
the words seven and ten to refer to generations, as we have done, and
calls relatives within seven generations as sapindas, those within ten,
samanodakas.®* He knows that the term samanodaka 1s generally
used for persons who can trace their relationship with the family,
but he holds that explicit reference to ten in the text of Yajhavalkya
is to be respected. Similarly, though Yajiavalkya has prescribed the
period of impurity to last ten days or three days, as- Paraskara has
done, commentators have associated these two different periods with
two different groups of relatives, ten days for sapindas and three
for samanodakas. But before we accept this interpretation of the
commentators we have to consider a passage from the Puranas.

A passage from Brahma Purana, which is more or less repeated
in Markandeya Purana, is not very clear, but reading the two
Purdnas together a fairly intelligible meaning can be deduced.
Those who are affected by impurities to be observed on the death of
a person and on the birth of a child should cease from giving alms
and performing homa for ten days. All the agnatic relatives, gotrika,

13. Yaj. 1II 1-4,18,

14, Mit. p, 296; Aparirka, p. 873; Vidvariipa, Vol. II,p.2, InN,S.
(p. 204) sodoka relationship is said to extend to ten generations,
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having burnt the dead outside, should offer him water on the first,
fourth, seventh and ninth day. These relatives should collect the
bones and ashes of the dead on the fourth day. After this they may
be touched. The relatives called sodakas should perform the other
rites (i.e, the rites after the collection of bones ). The touch of
sapindas in the case of both (i.e., the gotrika and sodaka ) is detri-
mental to their purity.*® If a child,one who lives abroad or a recluse
dies, purification is instantaneous. According to others, sapindas are
impure for three days. If a sapinda dies and another death takes
place before the expiry of the period of impurity, rites for the latter
must be performed within the period of the first impurity. The same
rules are to be observed by sapindas on the birth of a child. The
same rule of impurity is laid down for a sodaka. On the birth of a
child the father must take bath with his garments on.*®

Impurity is here said to last three days for all the members of
the family, viz., the samanodakas of Manu. For sapinda relatives
impurity appears to last seven days. It appears that relatives
beyond the seventh degree do not give alms or perform homa after
the expiry of three days though, they may be thenceforward
touched without entailing any impurity. What is striking here is
the distinction sought to be made between gotrikas and sodakas. In
the Dharmasutras and Manu we have only two categories, sapindas
and sodakas. Here, for the first time, we find three categories, but we
are not told when a person ceases to be a sodaka and passes into the
category of a sodaka, According to Agni Purina, ‘samanodaka
relationship ceases in the fourteenth generation, or it extends as faras
name or birth can be traced. Relationship beyond this is known .as
gotra,t”. It is only when samanodaka relationship is restricted to
fourteen generations that relationship designated as gotrika can exist,

15, The text is very obscure. ‘Sparda eva sapindanim mrtahani tatho-
bhayoh.” Pargiter, in his translation, suggests the reading mrjahanih for
mrtabani. With the help of that suggestion the text is thus translated.

16. Brh. P. CCXXI 145, 147, 149-157; Mk, P. XXXV 39-50,

17, Ag. P. CLVIII 30, 31. In Kirma Purina (p. 623) and Adi Purana
(H. L. p. 100) those beyond the seventh generation are called samanodakas.
At the same time, it is said in Kirma Purane (pp. 620, 621) that impurity on
the death of a sodaka relative lasts three days, whereas purification is instan,
taneous on the death of a sagotra.
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We thus find here two views, one recognising, as is done in the
Dharmasutras and Manu, only two categories of relationship, the other
difining three categories by restricting samanodaka relationship to
tourteen generations. In the light of this passage we can assume that
even in Markandeya and Brahma Puranas sodaka relatives are persons
related within fourteen generations: those beyond that degree, gotrika.
The passage, as a whole, is more in conformity with the views of
Paraskara and Yajhavalkya with the important modification of
dividing the members of the agnatic family into three, instead of two,
groups.

It is said in Parasara samhita that ‘the brahmins are rendered
pure after three days on the death or the birth (of a relative)’*®. In the
hght of other passages enjoining 1mpurity for ten days for a sapinda
relative Madhava interprets this rule of impurity for three days to
refer to a sodaka relative. Madhava’s explanation is not proper
because the very next verse shows that Parasira has sapindas,
and not sadikas, in view while enunciating this rule. It is very curious
that Parasara so defintely asserted the period to extend to three days
though he enjoined impurity on birth to extend to ten days in case of at
least a few relatives. Very probably Parasara, like Paraskara, prescri-
bed impurity for three days for relatives n general irrespective of their
degree of propinquity. It may be that in prescribing such a short
period of impurity he stresses prohibition of touching. From the texts
of Paraskara, Yajiiavalkya and Braima Puréna one can opine that
from very early times relatives were thought to be rendered impure
oualy for three days, though impurity for ten days for the relatives
was also advocated. It means that while in regard to touching
relatives were impure only for three days they were so for ten days
in regard to their undertaking auspicious work,

According to Visnu, impurity on the death of a person related
within seven generations lasts ten days. It lasts three days
when a teacher or the mother’s father dies and a day on the death
of the wife, a son of his teacher, his sub-teacher, mother’s brother,
father-in-law, brother-in-law, fellow-student, pupil or the king of the
country.?® According to Brhaspati, ‘‘sapindas are rendered pure

18, P.S.III1( Vol I, Partii, p. 204 ); Madhava, ibid., p. 209,

19. Vi.D. S, XXII 1, 5, 42, 44, 45, cf, Sankha ( H, L. p. 96) In case
of males sapinda relationship extends to seven persons in one's gotra,
Offering of pinda as well as water and observance of impurity on death follow
it. Ag. P, CLVIII 29.
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after ten days on death as well as birth; sakulyas after three days
and gotrajas after d'bath, Impurity lasts three nights on the death
of the mother’s father, the teacher and a srotriya.”’.?® In a Smrti
text quoted by Vijhanesvara it iscaid: ‘Impurity lasts ten nights
in the fourth (generation), six nights in the fifth, four days in the
sixth and a day in the seventh'. Vijianesvara has rejected this view
oa the plea that it is absurd to speak of impurity for a day én the
death of a person related in the seventh generation when it is said to
last three days for relatives beyond the seventh degree. But the
same text, as given by Kamalakara and said to have been qucted
by him from Mitaksara, runs differently: ‘Impurity lasts ten nights
in the fourth (generation), six nights in the fifth, four days in the
sixth, three days in the seventh, a day in the eighth, two yamakas
in the ninth and 1s washed off by a bath in the tenth’.2* The text
quoted by Kamalakara is entirely different from the one we find in
Mitaksara and it is not easy to understand why he has given it
in the name of Vijidnesvara. In view of the fact that there appears
among the Smrti writers from Yajiiavalkya onwards a distinct
tendency to narrow down the group of nearer relatives for the
observance of impurity this may be regarded as an opinion of one
of the Smrti writers, though the text may equally be regarded to lay
down impurity on birth.

To sum up, it is a very significant fact that Visnn has enjoined
impurities to be observed only by a limited number of agnates
namely, those related within seven generations. As for the agnates
beyond that degree he has not prescribed even a shorter period of
impurity. Among the early writers it is only Vasistha who has held
the same view. Yijfavalkya made the offering of water libations
incumbent on the agnates within seven or ten generations, and it
may be that in enunciating the rule of impurity in very general terms
he might have implied its observance, at the most, by these persons.
In Brhaspati and Puranas relatives within fourteen generations are
said to observe impurity for three days: others are rendered pure

20. Su. K. p.49; Apararka, p. 913. cf. K. P.pp. 617, 620, 621,

According to Jabila (H. L. p 81), * samanodakas are known to be
impure for three davs and gotrajas for a day.’

2l. Mit. p. 307; N. S. p. 370. The first part of the verse quoted by
Kamalakara is Paradara III 9 (Vol. I, part ii, p. 222.) It means, .then,
that Vijianesvara has misquoted the fourth quarter of the verse. One
equally doesnot find the authority:for the second verse quoted by Kamalikara,
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by a mere bath. There is thus a gradual narrowing down of the group
of agnates from persons who can remember th&r relationship with
the family to those who are related within ten or fourteen generations
for the observance of impurity on the death of a person. Manu and
some writers of the Dharmasutras sought to narrow down the group
by enjoining a shorter period of impurity for persons related beyond
the seventh generation. Writers who followed have further narrowed
down the group of nearer relatives by restricting the application of
the term sakulya or sodaka to relatives within fourteen generations-
From the data that has been presented here from the Siitras, Smrtis
and Puranas one would hesitate to accept the view that persons
related within fourteen degrees were bound to each other by mutual
obligations of offering water libations, and hence, called a group of
sodakas or samanodakas. Such a group, whenever it is referred to,
has no functional basis 1n as much as the obligation of offering water
libations is always imposed either on the whole group of agnatic
relatives or on relatives within ten generations. The group of
fourteen, therefore, appears to have been conceived only on the basis
of extension of the group of seven.

* On the death of an unmarried female relatives should observe
impurity for three days while nearer relatives for the usual period
lad down.'?® Buhler has interpreted Manu's rule in a different
way. “(On the death) of females ( betrothed but) not married
(the bridegroom and his) relatives are purified after three days, and
the paternal relatives become pure according to the same rule.’”
We have disagreed with Bubhler because in following him the kinship
terminologies, bandhava and sanabhaya are not given their proper
meaning. In his' discussion of impurity Manu has used the word
baadhava for the relatives in general who are later on classified by
him into sapindas and samanodakas. The term sanabhaya has been
used here for the first time in this discussion along with bandhava
and evidently it cannot mean relatives in general?®. Further,

22. M. V 72. It may be noted here that the commentators on Manu
as well as other eminent commentators and writers of the digests understand
the verse in the way Buhler has done. cf. Angiras (S C. p 24) ‘' Impurity
on the death of an unmarried female lasts three days.’

23. Itis pertinent to add here that Manu use, the word sanabhaya
for nearer relatives, as we have done, in one of the verses that follow. ** Let
him not (unnecessarily) lengthen the period of impurity, nor interrupt the
rites to be performed with the sacred fires: for he who performs that (Agnihotra)
rite will not be impure even though he be a nearer relative, sanibhaya. V, 84,
In the early literature the word has the same meaning; vide, Supra, p. 126.
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Biihler starts with a situation, a girl who is not married but betrothed,
which is not warranted by the text. This is the situation which
has mot been discussed by any writer of Dharma or Grhya sutras,
and there is no reason why Manu should be made to discuss it
by putting convenient meaning in the terminologies used by
him. Oan the other hand, if Manu is interpreted in the way we have
done, it follows that the death of a female who had not left the family
rendered all the persons, who can trace relationship with her, impure
though the period of impurity differed with the nearness or remoteness
of relationship. Manu has not discussed impurity on the death of
a married female, evidently showing that once she was lost to
the family the family had no impurity to observe on her death.
And this is in keeping with the rule that we find in the Grhya
sutras where relatives are said to live the life of restraint for three
days on the death of an unmarried female. It may be added here that,
according to Vasistha, sapinda relationship in case of an unmarried
female extends to three generations.?‘ If so, Manu may have
employed the term sanabhaya to indicate this narrow group of
sapindas. He has thus enunciated the old rule of the Grhyasutras
with modification on the line of a new concept of sapinda relation-
ship emerging in the Dharmasutras.

It is only in some of the Puranas that we find this situation
discussed for the first time. If a girl dies after the completion of
two years, but before being betrothed, sapindas are impure for a day:
if she.is betrnthed, her own relatives, sapindas, as well as the relatives
of her husband observe impurity for three days. But if she is
married, only her husband’s relatives are rendered impure for ten
days.2® A girl, on marriage, takes the gotra of her husband, and
evidently her affiliation to the gotra of her father being cut off her
paternal relatives are not enjoined to observe impurity on her death.
One does not understand why the author of Agni Purana, who speaks

24. Cf.S.C.p.31;N. S. p. 363. In the text of Vasistha, translated by
Biihlerin S, B E. series ( Vol.XIV ), sapinda relationship is said to extend to
the third person in case o1 a married female, cf. Aci P. (H.L. p. 98)

25, K. P.p. 620; Ag, P. CLVIII 19, 20; Adi P. { H.L.p.50); Brh, P.
( Aparirka, p. 908 ) P.P. ( S. C. p. 31 ) cf. also Pulastya ( N. S.
p. 372 ); Sankha Likhita ( S. C. p. 33 ); Marichi ( Aparirka, p. 908).
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of this new affiliation on marriage, prescribes impurity for two days
and an intervening night on the death of a married female. He obser-
ves: “Impurity for a day is tobe observed on the death of an unmarried
female and for three days on that of one given ( betrothed!). Impurity
for two days and an intervening night is laid down for the married
(females and) sister, etc. ( or, for the sisters and others who are
married ). An unmarried girl takes the gotra of her father while a
married one that of her busband. Water-offerings are made to the
father butto both on marriage, after ten days. Parents observe
impurity for three days on the death of a daughter. In the case of one
dying before the performance of tonsure sapindas are rendered pure
at once: for a day upto marriage; after ( giving ) water in the hand
the brother’s son is impure for three days ( or ) two days and an
intervening night while the sapindas (beyond that degree) are
rendered pure at once,”” The passage is not very clear; it seems to
imply that a female of the family, though she takes to the gotra of
her husband, is not completely lost to the family ot her father. She
is looked upon as a sapinda relative and as such relatives, on the
paternal side, within three generations have to observe impurity for two
days and an intervening night on her death. Even though the female
is thus regarded to have a living connection with her paternal family
her issues are not regarded te have any binding connection, becauase
on the death of a sister’s or a daughter's son only bath is enjoined.?®

The Puranic writers have not only drawn distinction between
a married female and an unmarried one but even between the
betrothed and the unmarried by enjoining distinct periods of impurity
on their death. This distinction seems to have been drawn oz the
basis of samskara which has been accepted as a guiding principle in
the discussion of impurity on the death of a male child. A child
dead after teething, but before the performance of tonsure, renders
the sapindas, who are devoid of merits ( nirguna ), impure for one
day, while one whose tonsure is performed brings on the sapindas
impurity for three days. In the case of a child dead before the

26. Ag. P. CLVIII 19-22, 34. According to Pulastya (N. S. P. 372),
on the death of a married female impurity lasts two days and an interven-
ing night. It may be noted here that water libations may be offered to the
married females according to Paraskara and Yajiiavalkya, and study and
almsgiving were said to be interrupted for a day by Asdvaliyana,
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eruption of teeth brothers alone observe impurity for a day
Sapindas observe it if they are completely devoid of merits.?”

Though Yajhiavalkya enjoined the observance of impurity only
in case of a child who had completed two years he added that
'mpurity lasted a day in the case of one dead before tonsure, for three
days for one dead before initiation and for ten days for others.
Commentators on Yajhavalkya try to harmonise these two texts by
saying that the relatives who are not rendered impure for touch
on the death of a child who has not completed two years are yet
supposed to be impure in as much as they are rendered unfit for
auspicious work ( karmavisesa ), provided the deceased child has
teethed.?® The fact that Visvarapa and Apararka have not given
this verse makes one hesitate to accept this as a view of
Yajnavalkya, though one should not easily pass it off as an interpola-
tion by Vijﬁineévara. In the verse that follows impurity on the
death of a child is said to last one day. It only means, then, that
impurity for a day is to be observed only if the child had teethed
before death. The rule of impurity as modified on the basis of
samskara is given by Yajiiavalkya, but it is not properly synthesised

Visnu discusses the question of impurity in its association with
the performance of samskaras. He hasalso stated the fact that
marriage is considered the initiation of females. The obvious
implication of such a statement in the context is that death of a
married female renders her relatives impure for ten days, and Jolly
did give this import of the sutra in his footnote. But in the very
next sutra he has declared that the death of a married female brings
no impurity unless it occurs in her paternal house. If they happen to
stay at their father’s house during child birth, or if they die there,
impurity is for a day or three nights. Inthe light of a corresponding
passage in Brahma Purana impurity for a day appears to have been
enjoined for the agnates while’ that for three days for her father,
though in Agni Purana impurity for a day is enjoined in case of

27. K.P.p.618. Sapindas have to observe impurity for a child dying
before the eruption of teeth, Ag. P, CLVIII 4; Brh. P. (N. S. p. 367).

28. Yaj. III 23; Mit, p. 307; Aparirka, p. 895.
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the birth of a child and for three days on death.2® Considerations
of samskara have been ignoredand the fact that she is lost to the
family is brought to the forefront.

To conclude, the Puranic writers followed the trend of
Gautama and Manu in bringing in samskara as a guiding principle of
impurity, but the principle was applied more thoroughly in the case
of females than in the case of males. It is equally evident that the
period of impurity on the death of a female issue is not the same
as that on the death of a male issue, suggesting thereby
that distinctions in terms of sex recognised from very early times
were stressed by later authors.®®

Vasistha has enjoined that ‘on the death of a child of less
than two years the impurity of sapindas lasts three nights’. But he
has elsewhere opined that ‘libations of water (must be poured out)
for all (deceased relatives) who completed the second year and (their
death causes) impurity. Some declare that (this rule applies also to
children) that died after teething’. Reading these two passages
together it is very doubtful whether Vasistha enjoins any impurity to
be observed by sapindas on the death of a child who had not teetked.
It is only in Yama that we find expressly stated that sapindas are
impure for a day and night on the death of a child who has not
teethed. According to Angiras, relatives should wash off impurity
with a bath with garments on. Parents and others are said to
observe impurity, arising on birth, for three nights for a still-born child
or for one who dies as soon as born.®* It is clear that even when the

29. Vi D.S XXII26-34; Brb. P. (Apararka, p. 908); Ag, P CLVII 9-11.
It may be added here that it is said in the name of Yama that the
married females should observe impurity for three days on the death of their

parents. Though they are lost to the family they are to observe impurity
because of their connection with their parents, their begetters.

30. cf. also Paithinasi—* If a made child is delivered, the mother is
rendered fit to undertake any work after twenty days; and after a month if the
child be a female. ’ Aniruddha—*In case of a male child parests are impure
for ten days; but the mother alone is rendered impure in case of a female child.’
H. L. pp.20. 16. Ahgiras (N.S. p. 366 )—Among all castes, before the
performance of samskaras, impurity is washed off within there days and within
a day in case of females.

31. V.D.S.IV32, 9 10; Yama (S.C. pp. 27, 19); Vrddha Manu
(Apararka, p. 909); Apararka, p 910. cf. also ‘Impurity lasts three days on the
death of achild who has not teethed’—Kasyapa; ‘Impurity lasts three days on
the death of a child or one who has teethed—Vaivasvata; ‘Impurity lasts three
diys oa the death of a child whose tonsure is not performed’—Paithinasi.
S.C. pp. 26, 27. .
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rules of impurity are sought to bedefined on the basis of performance
of samskaras, we have opinions of the legislators declaring the obser-
vance of impurity for every child born inthe family irrespective
of any samskara performed over it. In the early law only parents
were said to observe impurity for a child who had not completed two
years and was not, therefore, cremated. @When cremation came
to be allowed even for a child who died before completing two
years,®? rules of impurity were accordingly modified.

As for the cognates, a comprehensive group is indicated under
the term gyonisambandha used by Gautama and Apastamba.
Paraskara made explicit reference to the parents of the mother,
the mother’s brother and the sister’s son, clearly distinguishing the
former from the latter two. Yajhavalkya declared the performance
of water libations obligatory on the death of the mother’s
father and optional on that of a sister’'s son. While giving the
rules of impurity to be observed on death, he made explicit
reference to the mother’s brother only. In Visnu, Brhaspati and
Puranas impurity for thres days was enjoined on the death of the
mother’s farther ° and for a shorter period on that of the mother’s
brother and other relatives through the mother. ** Jabila

32. Achild who bas not completed two years may be cremated, following
the local practice, out of love (for the child)-Adi Purana; If achild has teethed
he may be cremated even though his tonsure is not performed-Angiras; Water
liabationsand cremation may be performed without mantras for all whose
tonsure is performed : as for others, if so desired - Laugaksi S.C. pp. 25, 24,
Water libations are notoffered to a child died within ten days of birth-Visnu
(N, S. p. 365). According to Manu (V 68-70), & child died before completion of
two years is not cremated and no water libations are offered to him. At the same
time libations of water may optionally be given in case of a child who has teeth-
ed or whose samskara of naming is performed. Manu thus appears to subscribe to
different opinions that may have been current in his time by referring to them as
alternatives. But even when he has respected these views he seems to stand for
cremation only for those who have completed two years, because water libations
are said to be optional for those who havo not completed two years; and a
person is said to be rendered pure after a bath on the death of a child (V.78).
Cremation is performed for 2 child who has teethed. P. S, III 14,16; Vi.
D. S, XXII 27, 28.

33. K. P.p. 620; Ag. P. CLVIII 35; CLVII 14, cf. Trimsat sloki (N. S,
p, 372). cf, alsoP,S III 14,16; Vi. D,S, XXI 27,28

34. Brhad Brhaspati (N. S P 372); Ag. P, CLVIII 33; K. P. p. 620, cf.
also Trimsatsloki (N. S p. 372). According to Prachetas (N. S. p. 374),
impurity lasts three days on the death of the mother's brother. Yama

(Su. K. p. 55) says: ‘One is rendered impure for two days and an intervening
night on the death of the mother’s brother, andfor a day on that of his son.,
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prescribed impurity for a day on the death of a relative through
the mother. Govinddnanda interprets the term matrbandhu
to imply those persons who are. called the mother’s
bandhus in the traditional verses. He, therefore, suggests
that the same period of impurity should be observed even
on the death of persons called the father’s bandhus. His interpreta-
tion of the text of Jabala is evidently based on his reading the word
bandhu in its technical sense and therefore unacceptable. Besides,
when he seems to be so particular about the father’s bandhus, when
the text expressly refers to the mother’s bandhus only, he should have
been more so for a parson’s own bandhus who are more nearly
related tohim than either the father’s or the mother’s bandhus. He has
elsewhere spoken of impurity for two days and an intervening mght
on the death of a fathet’s sister’s son, a mother’s sister’s son or a
sister’s son, but one of the bandhus, the mother’s brother’s son, does
not find place there. He has likewise prescribed impurity for a day
on the death of the mother’s sister, the father’'s sister, and their
husbands.®® [t only means that he tried to extend the scope of the
rules of impurity so as toapply them to some of the relatives through
the mother whom he considered important relatives. It is signifi-
ciot that Vijidnesvara, 1n his interpretation of the word mdtula,
mother’s brother, 1n the text of Yajhavalkya as indicative of the
three bandhus®® had extended the scope of the rules of impurity :
Govindananda may have been influenced by this interpretation of
Vijnanesvara, though he has not referred to him. In a later work
a parson is said to observe impurity for two days and an intervening
night on the death of three bandhus, their parent (i.e. the

35. Su. K. pp. 56, 58, 54,55. Aniruddha, the author of Haralata, also
gives the same meaning to the word matrbandhu in the text of Jabala. He
also interprets yonisambandhas to refer to a father’s sister’s son, a mother's
sister's son, a sister’s son, etc. pp. 82,3, 75. On the death of a mother’s
gister one is impure for three nights-Prachetas (N. S. p. 374). Brhad Brhas-
pati (N. S. p.372) prescribes a period of two days and an intervening night.
On the death of a father's sister impurity lasts two daysand anintervening
night—Vrddha Manu (N. S p, 374); cf. also Brhad Brhaspati and Trimsat-
sloki (N. S. p. 372).

36. Mit. p. 317, For impurity on the decath of three bandhus cf. also
Trimsatsloki (N. S. p. 372)
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mother’s sister, mother’s brother, etc. ) and the wives of the
male parent, such as the mother’s mother’s brother’s wife.®”

Among the females and relatives through the females the sister’s
son is found from very early times, but the sister and other females of
the family are first referred to in Agni Purana which enjoins only a
purificatory bath on the death of asister’s son and a daughter’s son.?®
A verse quoted by Apararka, without assigning it to any legislator,
reads: ‘On the death of a daughter’s son or a sister’s son impurity
lasts two days and an intervening night, and three days if they are
initiated. This is the proper rule fixed up.” This text is attributed
to Vrddha Manu by Kamalakara, but in another text attributed to
him ( Vrddha Manu ) a person is said to be rendered pure by a bath
on the death of a daughter’s son or a sister's son. In Trimsatsloki,
impurity is said to last three diys on the death of these two relatives.®®

With the recognition of kin through the mother, both the
mother’s father and the mother’s brother must be accorded the same
status and a few more persons such as the mother’s brother’s son, the
mother’s sister, the mother’s sister’s son, etc., should find place along
with these two relatives. They seem to have been listed under the
term yonisambandha, but the explicit reference to only two re]atiyes
through the mother along with the fact of distinction made between
them clearly indicates that there must be some other weighty
considerations for this distinction and restriction. It i1s to the impor-
tance assigned here to the mother’s father that we must look to for
the iqcorporation of the three maternal ascendants as the deities of
the Sraddhas algng with the paternal ancestors. The ritual of the
Sraddha does not explain the importance of the mother’s father in
this sphere, but his status as indicated by these rules makes for his
incorporation into the ritual of the Sraddha. In a family"with a
bilateral counting a son and a daughter enjoy equally important
status. But, when the rights of the daughter, especially in property,
are truncated by some other extraneous considerations, the daughter’s
son is naturally regarded with esteem and affection.*® The duties of

37. Sadaditi (N. S. p. 373)
38. Ag.P.CLVIII 19, 34, cf. Vrddha Manu (N.S. p, 374).

39, Apararka, p, 913; N. S, pp. 372, 374.
40. Cf, Ghurye G..S, Some Kinship Usages in Indo~-Aryan Litamtura'
J. Ant. S, of Bom,, New Serfes, Vol. I
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a daughter’s son towards his maternal grandfather thus assume new
importance. The special distinction in which the mother’s father is
held in these rules of impurity thus appears to be the result of
bilateralism that had come to unfold itself in the post—Vedic age.
The concern for the mother’s brother and the sister'’s son, shown here,
corroborates the same fact because, as we bhave seen, relations
between them were very cordial irrespective of any participation in
any ritual.

As regards impurity to be observed on the birth of a child
sapindas are said to observe the same period of impurity as
that on the death of a child*!., This view is at times modified by
saying that sapindas had to observe impurity on birth only if they
desired to be absolutely pure*?. Along with this view there

41, B.D.S.T 11,1; G.D.S, XIV14; M.V 59; K.P.p, 617; Even when
the sapindas know of the birth of a child after the expiry of the usual period of
impurity they have to observe it for three days—Jabala (H. L. p. 25); Marichi
(S.C.p. 3) ‘On miscarriage the mother is impure for as many days as the months
of conception, the father and others for three days’. According to Yama
(S.C.p 4), sapindasare impure for a day and night on miscarriage. When
sapindas are said to be impure on miscarriage, they may be expected to observe
thessame period of impurity on the birth of a child. Vijhanesvara (Mit. 310)
lays down the full period of impurity, that is, ten days for any child, still-born
or dead after birth, after the seventh month of conception, and he interprets
the text of Harita, accordingly: ‘sapindasare impure fortendays in case of
a still-born child or a child dead after birth.’

42. V.D.S.IV16.cf.IV 32 ' Intheeventof miscarriage sapindas arg
impure for three days'. cf, Vrddha Vasistha (8.C. p, 3). Miscarriage after the
first six months of conception isas good as delivery *for the period of
observance of impurity. Adi Purina (Apararka, p, 901); Mit. p. 309;
S.C, p. 4. In the Dharmasitras impurity on miscarriage is said to
last as many daysand nights as the months of conception or for three days, but
no reference is made to the persons who were to observe impurity, G.D.S. XIV
17, 18; B.D,S.1 11,31;M V 66. It isprobablethat in the opinion of Vasistha
sapiandas must observe impurity for three days on the birth of a child and for

a full period of ten days if they desired complete purification. M.V 61. The
text of Manu reads ‘nipunam suddhimichchhat3; but the text given in the
name of Manuin Haralata (p. 15) and Suddhikaumudi reads, ‘Vipranam
(dvijanam) suddhimichchhata.’ cf.also M.V 58. The textattributed to Brhat
Manu (Mit. p 310) reads: ‘If a child dies within ten days, his bandbavas must
observe impurity arising on birth and not on death’. The text attributed to
the same author elsewhere (S.C. p.12) reads: °‘If a child is born alive but dies
(immediately) only impurity cn birth (is to be observed): the mother is impure
for the whole period, while the father and others for three nights.",
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is also the view which requires the parents alone or even a parent,
more often the mother, to observe impurity on birth*®. It appears
that impurity in the case of sapindas did not render them unfit for
touch, but merely rendered them unfit for undertaking auspicious
work**, It thus becomes intelligible why- sapindas were said to
observe impurity only if they desired to be absolutely pure. The
Smrti writers quoted by the later writers of the digests generally
opine that impurity should be observed by the mother, the father
or a sapinda relative. There is thus no conclusive evidence of
impurity being observed by such distant relatives ** sodakas,
though Manu and Brhaspati enjoin it for three days. On the
other hand Parisara, enjoins: Impurity ( is to be observed ) or ten
nights in the fourth geperation, six nights in the fifth, ‘four days in
the sixth and theree days in the seventh’.*® In view of the fact
that Parasara has attempted to distinguish between nearer relatives
and those who are farther off among the sapindas, it is very
probable that the observance of impurity on birth was not as much
obligatory as that on death so faras the distant relatives were
concerned

The concept of sapinda relationship is unilateral in the rules
of impurities to be observed on birth as well as death. Thisis
accounted for by the fact that from very early times the observance
of impurity and the offering of water libations were prescribed in
terms of the agnatic family. In course of time the concept of the
family comprising persons who could trace their relationship to the

43. B.D.S.I, 11,19,23; V. D. S. 1V 21, 22; G.D S.XIV 15, 16; M, V 62.
Yaj. III 18, 19; Paithinasi, Sankha Likhita, Afgiras (Haradatta on G.D.S.
XIV 14); Brhaspati has enjoined impurity only for the mother, the father being
purified by a bath, Adi P.(H. L..p. 18); Samvarta, Sumantu (H. L, pp 18,
17); Parasara III 4; Atri (S.C,p.9); Impurity is generally said to be observed
by the mother alone, the father being purified by a bath. He is impure
only if he comes in contact with the mother. The explanation of the
author of Haralatd (p. 16) that in the case of a male child parents are
impure, while in that of a female only the mother does not appear to
have been shared by any writer, earlier or later,

44, K. P. p.617; Agiras (S. C.p, 9); P.S.III3 (Vol. I, partii, p. 212)
Paithinasi (P. S., ibid,, p. 212); Apararka, p. 901; H. L, p. 17.

45. ManuV 59,71; Brh. (Sn. K. p. 49),

46. P.S.III 8,9 (Vol, I, part il, pp. 219,222)
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family was narrowed down to the persons related within ten genera-
tions or even seven, but the basis did not change. It is because of
the stress of the family that impurity on the death of a married
female is said to be observed and the married female has to observe
impurity for three days on the death of her parent. It is because
of this stress on the family that inspite of an attempt to associate
the rules of impurity with the performance of samskara we do find
insistence on impurity being observed on the death of a child.
Inpurity is also said to be observed on the death of cognates. Though
cognates are listed sunder the general term yonisarhbandha, specific
reference to the mother’s parents and the mother’s brother indicates
that only those few who were very near relatives on the bilaterar
counting were given some coosideration, in the rules of impurity.
It 1s again the family that accounts for this consideration given to
the cognates. And that is why we find at times the observance of
impunity laid down on the death of females of the family but not of
their issues. Further, the rules of impurity so far as the male
members of the family are concerned postulate the unity of four
generations, except in the rule of Gautama where both the unities are
referred to, but in respect ot females and cognates the unity'is the
unity of three. This again substantiates the family basis of the rules
of impurity. Cevieving these facts, along with the consideration
given to the parenss and brother of the wife in these rulss, one can
see transition from the joint family to the individual household.



CHAPTER VIII
ORGANISATION OF KIN

The concept of Hindu gotra extends to generations that cannot
be counted or remembered. Some of the writers extend even the
concept of samanodakas to uncountable generations. The relation-
ship in both these concepts is vague and unlimited and serves no
significant purpose for any cultural history. Different degrees of
relationship have been conceived as potentially operative with
reference to varied functions, and distinct circles of kin may be
drawn with reference to each function. * The stream of feeling of
union naturally diminishes with the remoteness of the degree of
kinship. The further two persons are apart from each other in
generation and household, the less powerful will be the bond of
union between them: and we must, therefore, expect that in all
systems of relationship 1t will be necessary to recognise certain

concentric circles within which the rights and duties of the rela-
tions are more o5 less intensive.”

In the following tables various circles of prohibited degrees that
we examined with reference to exogamous restrictions among the
Hindus are given with a view to see how far they coincide with the
circles of kin that we find in the ritual of Sraddba and other social
relationship. These circles are numbered according as we find the
rule of sapinda exogamy in its historic development, and the Roman
letters indicate the magnitude of people’s acceptance of the rule so
far as its practice was concerned.

1. (Iv) 2. (0)
Rule of Manu Rule of Vasistha
M. F. F. F.F.F, F.F.F.F.F.F.
M.I«f. 1%1" l; FFffﬁ‘—
M = F ‘; M.F.F.F. FFFF
P | MFR.  FRR
. MF  FF
M o= F
P

35-36
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3. (1ID) 4, (11
Rule of Gautama Rule of Paithinasi
L F.F.FF.F.
F.FF.FFF. ' oo
) ; F.F.F.F.
) I g M.F.F. F.F.F.
T ! I
% M.F.F.F. FFFF. . M.F. FiR
I \ ¢ I
¢ M.F.F. F.F.F. (M n F
| | ;
M.F. F.F. P
| ]
M = F
I
P

If we accept the proposition that marriage in the fourth
generation was allowed according to Manu Smgti\and if the circle
of prohibited degrees so drawn be compared to the circle of relatives
who were entitled to pinda offerings, the two circles will not
coincide. While the unity, according to Manu, is the unity of four
so far as the ritual of Sraddha goes the unity indicated in the choice
of a mate isthe unity of three. Furthermore, paternal and maternal
kin are equally valued in the rule of sapinda exogamy. The maternal
kin, howaver, do not find a place in the Sraddha ritual currrent in the
days of Manu, The bilateral counting of kinship emphasised at this
stage in Indian history influenced the regulations of marital unity
only.

The fourth circle represents the unity of five on the paternal
side and that of three on the maternal side. It is thus, on
one side, a repetition of the first circle, and, oa the other, its extension.
Tae extension 1s oa the father's side, and naturally so, because the
Aryans in India stressed agnatic counting of kinship as against
kinship through the females. As to the scope of extension, the grandfa-
ther and the propoasitus are both members of a primary kindred unit.
Similarly, the grandfather and the great-great-grandfather are mem.
bers of a primary kindred unit. The grandfather thus links up two
primary units through his intermediacy. The propositus enjoys the
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same position in respect of his two ascendants and two descendants.
Naturally, then, whenever an upward extension is desired, it takes the
direction it has taken, namely, to comprise a unity of five in place of
three. The fourth circle is thus a partial extension of the family
unity of three.

In the ritual of Sraddha the right of the immediate three
ancestors alone to receive the pindas is laid down. A procedure is
suggested whereby at times a person can offer pindas in the life time
of his father to the three ancestors to whom the father was bound to
offer. This procedure which links up a maa with his four ancestors
is recommended by later Smrti writers when the father retires into
the fourth iscami of Hindu scheme of life or when he becomes an
outcast. Even on certain occasions calling for the performance of
vrddhi Sraddha this procedure is said to be followed. If it beargued
that the extension in the fourth circle is explicable on the basis of this
procedure of pinda offerings, it may be objected that it is a procedure
which does not prescribe a regular rite for an individual but merely
provides a remedy against certain contingencies, and, therefore, it
cannot serve as a basis for any rule of behaviour. Again, it does not
explain the circle on the mother’s side. Thus we shall have to assign
two different principles to two sides in one and the same circle.

The second circle apparently seems to have been conecived more
or less on the basis of pinda offerings. We have seen that the unity
of six —a person and his five ascendants—was conceived on the
ritualistic basis by some of the Smrti writers and was hinted at as
early as the Manava srauta siitra. One can naturally connect this
new extension regarding the eligibility of mates with the religious
idea of pinda offering. But this apparent connection between the two
is erroneous.

This rule of exogamy is first advocated by Vasistha and
then reiterated by Yajiavalkya, Narada, and the Puranic writers.
The Puranic writers recommend pinda offerings to the immediate
three and lepa to the three beyond. Thus the normal procedure
in the Puranas connect a man with his six ancestors through
the funeral offerings. Evidently the two circles, the one in respect of
the pinda offerings and the other in respect of marital regulations, do
not coincide so far as the Puaranas are concerned. Vasistha and
Yajiiavalkya have not given elaborate discussions with respect to the
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different procedures of pinda offerings, and, therefore, it is not possible
to compare the two circles. On the other hand, those, who advocate
the unity ot six in respect of the funeral offerings, do not look upon
it as a proper basis for exogamous restricuions. Among the Smrti
writers Visnu has very clearly barped on this extension in the proce-
dure of pinda offerings and same of them appear to share the
same opioton. But Visnu letter writers does not allow marriage
withia seven generations on the father's side and five on
the mother's. Any marriage in contravention of this rule is tanta-
mount to the violation of the guru’s bed. Thus, from the point of
view of these writers, the circle of marital prohibitions is wider
than that conceived for the pinda offering. Again, the circle
for marriage appears to have been contracted as much as it is
necessary 1n accordance with the local usages. The marriage circle
and the Sraddba circle are thus obviously different and determined
on different principles. Even chronologically, the unity of six
gains prominence in Visnu dharma sutra, a work of the third
century A. D., though not completely unknown before that period,
whereas 1t came to be recognised for marital regulations as early as
the 5th century B. C. As for the maternal side, we find
that the unity 1in respect of marriage is the unity of four whereas
the umty implied in the normal Sraddha procedure is the unity of
five, the M. F. I*. F. being the recipient of the third pinda., The
two unities being different, the circles do not coincide. In short,
&raddha ritual must have influenced the extension on the paternal side,
and itcan influence only that side because no Sraddha forthe maternal
grandfather and others was performed when this rule of exogamy

came to be defined.

The paternal side of the third circle represents the unity of
seven. The writers of the Puranas enjoin that lepa should be offered
to the three beyond the great-grandfather. Writers like Yama and
Asahaya recommend that, when the first three ancestors are alive,
pindas may be offered to the three beyond. Thus the unity of seven
has been defined as based on the Sraddha ritual, and has as such
become of prime importance in the works of the Hindu writers,
Even on the maternal side the circle represents the unity explicable
on the principle of pinda offerings. It may, therefore, be maintained
that the circle of prohibited degrees is based on the ritual of Sraddba.
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Emminent writers like Vijfidnesvara, Devannabhatta, Madbava,
Kamalakara, give importance to the unity of seven in the law of
inheritance while discussing the descent of property. Besides, the
share of a person who is not present at the time of partitioning the
family property is not lost within seven generations.* Even the rules
of observance of impurities on the birth and death postulate sapinda
relationship to extend to the first six ascendants. The unity of seven
being so important in Hindu social life, Sraddha must be regarded to
have powerfully influenced the notion of kinship among them.

Before upholding this hypothesis, however, it may be asked
whether we cannot offer any explanation for the unity of seven other
than the one based on Sriddha. The unity of seven is the double
extension of the unity of four and the triple extension of the unity of
three. We have to examine how far this explanation on the basis of
extension is preferable to one given above, and, if it is foand satis-
factory, which of these two unities may be looked upon as the primary
unity to serve as the basis of kinship.

This circle of prohibited degrees is hardly found to have been
held up as a popular practice. It has always been Beld up as an
ideal,and, from that point of view, it ranks lowest in the marital regula-
tions observed among the Hindus. The unity is not so much impor-
tant in exogamous restrictions as it is in the descent of inheritance.
The Hindu law of inheritance, ag we have seen, emphasises the ‘line’
theory, and the ‘line’ theory, in tracing, the devolution on the
members of the ‘line’, assumes the unity of three. Vijiidnesvara, the
first jurist to work out the law on the ‘line theory’, insists on
the unity of three even in the ‘line’ of the propositus himself.
It is again Vijianesvara who first attempts to interpret
the gotrajas of Yajhavalkya into three categories of agnates-
those related within seven generations, those beyond seventh but
within fourteen generations, and those beyond the fourteenth genera-
tion. The unity of seven that we find being first brought into promi-
nence by Vljﬁineévam in respect of transmission of property can have
no bearing on the ritual of Sraddha, as the law propounded by him
must be read in the context of the unity of three which he bhas taken as
the basis of each ‘line’. Again, the law as it is developed in the Smrtis

1. Brh XXV 24, 25.
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and which Vijiinesvara has taken as a norm for his theory does not
speak of sapindas, persons related by mutual duties of offering
pindas, but of sakulyas, bandhus or bandhavas.

If we go to the history of the terms sapinda and sakulya, the
terms which are first employed in the Dharmasutra literature, it
appears that persons who can trace their relationship however remote
were called sakulyas. They were also known as samanodakas, as
they were required to offer water libations on the death of any person
belonging to the agnatic family. Amongst these personsa few per-
sons, those related within seven generations, came to be distinguished
by being called sapindas. As to the reason why only persons related
within seven generations and not more were thus demarcated a
probable explanation appears to be that three ascendants who received
the pindas and the fourth who offered them were called sapindas by
Manu. A wider group that can be conceived on the basis of this
narrower group is the group of seven, because a person is connected
with his three descendants by his act of receiving pindas from them
and is equally connected with his three ascendants by his act of
offering pindas to them. He is thus a link between the two groups of
sapindas and, therefore, persons related within seven generations came
to be all known as sapindis when a need for a wider circle was felt
for such acts as the observance of impurities. We thus find the con.
cept of sapinda first arising in Manu samhita in association with the
Sriddha ritualand is restricted to relatives within four generations. The
unity of seven, which we find in Manu for the observance of impurity,
is the extension of this unity of four, though it has no direct ‘associa-
tion with the ritual of Sraddha in Manu.?® It is this principle of
extension which explains the unity of ten, the unity which we find
referred to in obsequial rites—relations to the seventh or to the tenth
degree being enjoined by Paraskara to offer water libations to the
deceased. The rules of impurity thus reflect the unity of four in its
extension. They equally point to the unity of three in its extension
as Gautama defines sapinda relationship for the observance of impuri-
ties to cease in the fifth or the seventh (ascendant).

2. Inthe Puranas three ascendantsare said to receive pindas, the three
beyond receive lepa. Seven generations are thus connected through
the act of offering pindas. In Manu samhita three ascendants are
said to receive pindas but lepa is offered to a wider category of pitrs beyond
the immediate three ascendants. Seven generations are not thus Jinked up in
Manu samhita through the offering of pindas.
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It is evident that the unity of seven is an extension of four as
well as of three. It has equally some association with the ritual of
Sraddha, though not direct. Yet even if the unity of seven.on the
father’s side be said to be influenced by the ritual of Sraddha, the
unity of five on the mother’s side is not justifiable on the same basis
so for as the early period (extending to Manu) is concerned, because
offerings to the maternal ancestors are not referred to before
Yajnavalkya. Gautama could not have been influenced in defining
his rule of exogamy by the ritual of Sraddha,

If, in view of this, we are to explain this unity of seven as an
extension either of the unity of four or of three, we shall have to prefer
the unity of three. Over and above the considerations detailed above
the following facts lend further support to this preference. The first
circle represents the unity of three on both the sides. The fourth circle
represents it on the mother’'s side and its extension on the father's
side. The third circle represents the unity of three in its extension
on both the sides, or the umty of four on the paternal side and of
three on the maternal side. In order to be consistent on both the
sides in the third circle, and]in order to seek harmony among the three
circles conceived for marital regulations, the unity of three, rather
than of four, should be recognised to have predominantly influenced the
circles of prohibited degrees. Again, whereas the fourth circle
represents the minimum requirements of sapinda exogamy the third
circle represents its ideal. Taking the two rules in this light, the
fourth circle may be said to represent the unity of three on the mother’s
side and the same unity in its extension on the fathers’ side, and the
third the unity of three in extension on the mother’s side and the
same unity in triple extension on the father’s side. In other words,
the third represents, as compared to the fourth, one further extension
of the unity of three on both the sides, and quite naturally, as the ideal
must be a little higher than the minimum requirements. The unity
of three, thus, appears to be at the basis of the unity of seven too.

To conclude, the circles of prohibited degrees are more or less
based on the unity of three and its various extensions, and the unity
of four and its extension serve as a basis for a very few of them,
Further, the circles of prohibited degrees have not much bearing on
the ritual of the dead in as much as two of them do not coincide with
the circles based on pinda offerings and the one that coincides is more
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satisfactorily explained otherwise. The basis of kinship among the
Hindus is, therefore, family group and not religion. This can be
further amplified if it can be shown that the unity of three is more pre-
dominarit than the unity of four in various aspects of Hindu culture
and that the unity of four is not the sole product of the ritual of the
dead but is influenced by other considerations too.

II

The basic unity of the Hindu family was of three generations.
The grandfather was the primary stem of the Hindu household and
his children and grandchildren the offshoots of the family tree. We
often hear of sporting with sons and grandsons within the four walls
of the house as a normal mode of living in the early Vedic period.?
Father, sons and grandsons are referred to as forming a compact
unity in a sacrificial formula.* The offering of a victim to Agni
and Soma is the occasion of an interesting rite : the adhvaryu, the
sacrificer, the wife of the sacrificer, her sons and grandsons all assist
in the family ritual in a picturesque manner by each latter one
touching the hand of the former one.®

The father gives his daughter in'marriage with the words, O
brahmin, I have given you this girl who is born in my family, who is
brought up by me for eight years, (to be) the augmentor ( of your
family ) through sons and grandsons. The marriage ceremony ends
with oblations into fire accompanied by the abhyatana formulz,
“May Agni protect me, may the fathers, grandfathers, the former, the
latter, the fathers and the grandfathers protect me here in this power
of holiness.” At the end of the ceremony the father of the bride
recites the benedictory formula that the garbapatya fire may protect
her and give her bliss through sons and grandsons.®

3. R.V.192,13;100,11; II25, 2; VI 50, 7; VII1 23, 12; 92, 7: X 85; 42;
AV, IX 5,30; XIVI, 22; K.S, III 8 T. S.13, 11, Cf, the idea that
god Brahma, in whom the Hindus see the origin of the Universe, is often
referred to as pitimaha (a term for grandfather). Similarly, Agniis addressed
as the grandson of sages in V. S. XXI 61.

4, T,S.VII3, 12; K.S. XXXVI I3; M.:S.11018. Cf, Ajigarta speak-
ing to his son, ‘Don’t be away from the thread (¢antu) of your grandfather,
the sage.’

5. Keith A, B., Philosophy of the Vedas and Upanisads, Vol 11,p. 328

6. S.R,M.p. 552; P.G.S 15, 10; H.G.S.16,19,7;]. G.S. I20;
Bh, G. S.114.
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Fathers and grandfathers, far and near, are invoked for help
and protection in the holy power, in purohitship, in the invocation of
gods.” A son or a grandson cannot kindle the sacred fire so long as
his father or grandfather has not done it.® He whose father and
grandfather have not been initiated is called a slayer of the brahmin-
Intercourse, eating and intermarriage with him should be avoided*
It is only after the performance of a penance that such a person be-
comes worthy of being taught the Vedas.® The Hindus pay the highest
regard to the family traditions, and these traditions centre round the
father and grandfather. 'Let him walk in that path of holy men,”
observes Manu, “which his fathers and his grandfathers followed:
while he walks in that he will not suffer harm.”'® When a brahmins
preparing the sacrificial altar, is questioned about his lineage, he
replies, ”Why do you ask of the father and the mother of a brahmin.
If the Vedic traditicn is to be discovered in him, such is the father»
such is the grandfather.”** He whose ancestors and himself for
three generations have not drunk soma should offer a bull which has
again been let loose to Indra and Agni.”"*? The opening cup in the
twelve—day sacrifice, familiarly known as the agrayana cup, is first
drawn by him whose father and grandfather are holy and who yet
does not possess holiness.*®

The term for the grandfather is ‘ big father * ( mahanpitr )
which is made into a convenient form of reference as pitamaha.
The term for an ascendant beyond the grandfather is the same term
with a prefix showing boundary. Every further ascendant is

7. T.S.1IV3,37; K, S. XXXIX 7; M. S.I1, 7, 20.
8. Dh, S. p. 315; Atri 107. )
9. Ap.D,S.I1, 1,27seq.cf. Yama (Apararka, p. 449, ‘*He (in) whose

family (study) of the Vedas and the (construction of) alter are stopped for
three generations is, indeed, a wicked brahmin,’

10. M. 1V 178; R. 11 105, 30.

11. K.S. XXX 13; M.S. IV 8,1.cf. T. S. 1 4, 43 *‘May I win today a
brabmin, a seer and sprung from seers, who has a worthy father and a worthy
grandfather.”” V, S. VII 46.

12. T.S.I1I1,5, 5; K. S. XIII 5; M. S.II 5,5; Gop. B.I16. cf. S.B.
XII 8, 1, 6; IV 5,9; indeed, this soma drink falls to tbe shares of the fathers
and grandfathers of whoever drinks the liquor on this occasion.’’

13, T.S. VIl 2,7 3; K. S.XXX 3; S. B.IV5,9.
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indicated by the addition of the same prefix showing further extension.
Similarly, in the case of descendants, the term for the grandson, naptr,
is used with a prefix for the great-grandson. This clearly indicates
that for all practical purposes the family group comprised two
ascendants or two descendants. Recognition of persons beyond this
circle was more or less shadowy. Again, the word tanaya which is
explained as offspring or descendant by Macdonell and Keith is
interpreted by Yaskacharya as grandchildren. Yaskacharya also
derives the word tanaya as one who spreads or extends ( the
family })**. Reading these two ideas together confirms our plea that
the notion of the family group comprised the unity of three.

The Vedic Aryans, even when they insisted on the family unity
of three, may have found in their daily routine cases where the great-
grandfather lived to see his great-grandson. We read in the
Mahabharata that Bhisma had to encounter Abhimanyu, his great-
grandson, on the battlefield, and we have no reason to think that
such cases were rare. It implies the living unity in a family to be of
four generations. In the Rgveda we have testimony of a person
being referred to genealogically as a grandson’s son. In the anuvakas,
recited while immolating, the sacrificer thus addresses: the son of
N. N. sacrifices, the grandson of N. N. sacrifices, the great-grandson
of N. N, sacrifices. Similarly, it is said in the Manava srauta sutra
that a diksita must recite his name, the name of his gotra, of his
father, grandfather and great-grandfather'® Four brahmins who are
sent to select a bride thus recite the name of the bridegroom: N. N.
is his great-grandfather, N. N. his grandfather, N. N. his father,
N. N. the bridegroom.'® “The father, grandfather and great-grand-
father are said to be born insects in ordure if a girl is not married at
a proper time.” The passage contemplates a duty, incumbent on
certain persons, to marry a girl at a proper time, and this duty of
guardianship is generally conceived in terms of family. In a passage
where *‘a Brahmin is said to be the father of a Ksatriya, the grandfather
of a Vaisya and the great-grandfather of a Sﬁdra,"f’ one finds a corrobo-
rative evidence of a family unit comprising four generations. In the

14. Nir. X 7; XII 6.
15. R.V.VIII1,33;17,13; Lat. Sr. S. 13, 17, 19; J. Sr. S. VIII

16. Laghu Asvaliyana S. XV 16, 17.
17. Paithinasi (Ghose J. C., Vol ii,); V. Mit., Sams., p. 314,
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law of inheritance whereas the unity in the ‘line’ of any ascendant is
generally the unity of three that in the line of the propositus is more
often of four. This exception may be due to the fact that the great-
grandson happened to be, at times, a living member of the joint
family and the writers sought to meet such situation by
recognising his interest in the family property. This unity of four,
explained on the basis of Sriddha ritual, fails to explain why it is
that in its supersession the unity of three is so emphatically asserted
in the ‘line’ of every ascendant.

A passage in the Vasistha dharmasitra reads: ‘It is declared in the
Veda, ‘Endless are the worlds of those who have sons; there is no
place for the man who is destitute of a male offspring.” There is a
curse (in the Veda), ‘May our enemies be destitute of offspring.
There is also ( the following) passage of the Veda, ‘May I obtain, O
Agni, immortality by offspring.’ Through a son he conquers the
worlds, through a grandson he obtains immortality, but through his
son's grandson he gains the world of the sun.” The last verse is
found in Baudhiayana dharmasttra, Manu samhita and Visnu
dharmagastra. Yajiavalkya also gives a verse of the same import:
‘Through sons, grandsons and great-grandsons one attains to
immortality in this world and obtains a heavenly abode.’ Viiiidesvara,
in his comment,- observes: ‘Women should be enjoyed for progeny
viz., sons, grandsons and great-grandsons, who keep up the family
continuing in this world and should be protected for the performance
of Agnihotra and other rites’*®, Reading this passage, wherein the
idea of immortality through descendants is given, along with the
other passages cited above, wherein a person is referred to for
identification in terms of his three ascendants, unity of four as a

unity of persons living together in a family seems more plausible.

In the early law of inheritance given by Baudh3yana and Manu
the closer group of relatives, known as the sapindas of a person,
consists of a person and his thres ascendants. Even according to
Kautilya, “Sons or grandsons till the fourth generation from the first
parent shall have shares in that property which is acquired by means
of their undivided ancestral property, for the pinda as far as the

18, V.D.S. XVII 2-5; B.D.S. I1 16,6; Sat. Sr, S. XXVII 4, 40;M IX 137;
Vi D. S. XV 46; Yaj. I 78. .
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fourth generation is uninterrupted.”*® This unity of four is stressed
for the transmission of property by Devala and Katyayana among
the Smrti writers and Jimutavahana among the jurists. So, from the
end of the Vedic period onwards,persons related within four generations
are said to form a group wherein the kin feeling is intense. In the
ritual of the Sraddha, that we find developed in the Vedic period, the
three immediate ancestors of a person are regarded to have the right
to receive from the descendants offerings, and consequently the four-
the three recipients and the offerer—formed a compact unity founded on
offering at the ritual of the dead. Natuarally one can interpret the
law of transmission of property as shaped and regulated by the theory
of pinda offering. Indian writers have emphasised this correlation
and the law of sapinda relationship has been more often given
in terms of pinda offerings. Medhatithi, Apardrka, Devanna,
Madhava Haradatta, Gopinatha, and Anant deva are the prominent
writers who define sapinda relationship in terms of connection
through funeral offerings.?® Those who d» not insist on this
definition show much leaning towards it. But when Manu has
defined the group of sapindas to include persons who are bound up to
each other by funeral offerings Baudhayana has referred to these
same persons as those who have uninterrupted heritable right in the
property. The same view is found in the texts of Brahma and Adi
Puranas. Thus in the early post-Vedic period there were two viewe

regarding the unity of four, one interpreting it asa product of the
ritual of the dead, the other explaining it as a group with common
beritable right in property.

From the data that is presented it is permissible to conclud
that very probably the unity of four was first conceived on the unity
of the living members of the family, and probably it is the recogni-
tion of the living unity of four that led to the separate recognition of
the three deceased ancestors as the manes par excellence out of the
communal manes who used to receive the manes-worship. The
heritable right in property is the natural outcome of living together

19. Kau, III 5

20, Medhatithi (M. V 60); Apararka, p. 745; S. C., Sams. p. 180;
Midhava, Vol, 1, Part 2, p, 58; Haradatta (Ap. D. S, 11 14.2); S. R. M.
p. 406; Sam. X, p. 172; M, Parj, p. 129,
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and toiling together for it and is better explained as arising from a
joint family group rather than from extraneous circumstances such
as the pinda theory. Pinda, in the text of Kautilya cited above,
must be interpreted as implying blood relationship, and what Kautilya
means is, among a large number of blood relatives those related
within four degrees form a group with a common heritable right.
Beyond that, connection ( with the family ) being severed, the heri-
table right does not extend though blood relationship exists.

We thus find the two unities, unity of three and that of four,
predominantly influencing the life of the Vedic Aryans from the very
early times. Both appear to be the usual norm of the family.
Whether one of them, namely, the unity of four, is the heritage of
the Indo-European culture or whether both of them can be traced to
the different branches of the Indo-European stock is besides the
scope of this work. The question that concerns us here is whether
the unity of four can be more satisfactorily explained by a fact other
than the pinda theory, and it appears to us that the facts brought
together in these pages do answer it positively. Let us investigate
the question still further.

111

A text attributed to Sumantu, reads: ‘“In case of brahmins
having the same pinda and svadha, the severence in dharma takes
place from the tenth, of descent of inheritance from the seventh, of
pinda offerings ( svadhi ) from the third. He who severs ( his rela-
tionship in respect of ) pinda and observance of impurity in any other
way ( than this ) incurs the guilt of brahminicide.”®* The text of
Sumantu is not very clear, and Inian writers have failed to give
the proper meaning of the text, owing to the ambiguity of the
phrase ‘ekapindasvadbanim.’jAniruddha explains this expression thus:
* those brahmins who are connected either through ( actual)
offering or through capacity to offer in the same Sriaddha and
in the same pinda are ekapindasvadhd@nam.” Mitramisra -opines
that pinda stands here for relationship through blood and svadha for
relationship through pinda offerings. And then he proceeds: ‘ Svadha )
(is) the Nandimukha Sriddha in the prausthapada and ( which
refers to) fathers beginning with the great-great-grandfather.
There the great-great-grandfather and his two ascendants receive

21, N.S. p. 206
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pindas : the three beyond these, lepa : the immediate three ancestors
of the propositus are the directors of this, and the ego-they all form
a connected group of ten.”’ Sﬁlapipi, too, tries to fix this group of
relatives in terms of pinda offerings but in a different way.
According to him, when the first three ancestors are alive, pindas are
offered to the three beyond. In such a case the eighth, ninth and
tenth ascendants receive lepa. Thus a group of ten is related throngh
Sraddha.®?

These interpretations are open to two objections. The procedure
of offering pindas to the fourth, fifth and sixth ascendants as the
Naaodimukha pitrs, though not totally unknown, is not the usual
concept of the Nandimukha Pitrs. We have similarly no indication
in the ritual that we have that lepa is wiped off in the honour of the
seventh, eighth, and ninth ascendants. Whenever the recipients of
lepa are specifically referred to in a Parvana Sraddha, they are
invariably the three ascendants beyond the great-grandfather,
Thus the procedures given to explain the text of Sumantu are not in
accord with the ritual as we know and, therefore, they do not correctly
represent the principle on which the text is based. They may be
looked upon as feeble attempts to bring the old text in harmony
with their avowel leaning to a particular doctrine.

The word pinda is used twice in the text. If it is interpreted
to stand for the offerings ina sraddha in the phrase ekapindasva-
dbipam it must mean the same thing in the phrase °‘a trtiyat
pindavichchhittih. ° The meaning then would be ‘pinda offering
ceases from the third (ascendant )’ The great-grandson is bound
to perform a sraddha in honour of his great-grandfather; nay, itis
the right of the great.grandfather to claim the offering of a pinda
from his ‘great-grandson. The meaning assigned to the word pinda
is obviously in conflict with the procedure and principle of ‘the
éraddha ritual,

The unity of ten, referred to here as a compact group for the
observance of dharma, is known to Paraskara and Yajhavalkya as a
group of persons with obligations to offer water libations and
live a life of restraint on death and to the writers of a still

22, H, L.p.99; V. Mit, Sams. p. 700, Stlapani (N.S p. 206).
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earlier period as a vague group. It is said in Satapatha Bbahamana
mana, ‘' Let him steal forth after enumerating ten soma-
drinking grandfathers : it is thus that he obtains for himself the
soma draught of this (dasapeya) for it is a drink of ten.” It is not
clear what the author means by saying that he should recite
the name of ten soma drinking grandfathers. Sayanacharya thus
explains:.‘he is to call out the name of the sacrificer’s grandfather, then
the grandfather of that one and so on till he recites the name of the
tenth person. Sayanacharya's explanation does not seem to repre-
sent the correct view of the rite. There is no reason why we
should presume with Saiyanacharya that only the grandfathers drank
soma. It is equally unreasonable to suppose that every grandfather
drank soma. The plausible explanation seems to be that names of
those ten ancestors in order who are believed to be the drinkers of
soma should be reciteds This interpretation is accepted in Katyayana
$rauta sitrd (XV 8,16), and the Brahmana work of the same Sam-
hita must have, in all probability, enjoined the same rule. Commen-
tators on Katyayana do not follow Sayanacharya but hold that
the passage alludes to unlimited number of agnatic relatives.
In Varaha érauta sitra (111 3, 4, 16, 18), too, the idea is referred to
but in such vague terms that it leads us nowhere in determining the
precise nature of the injunction. We may believe that the rite
implies the recital of names of ten drinkers from among a large
number of agnatic relatives. But in normal course of events it is
difficult to remember the names of so many ancestorsand the
difficulty is seen by the author of the Satapatha Briahmana
(V4,54). “This isan overburdening, for people (will be able
to ) obtain only two or three soma drinking grandfathers, Let him,
hence, steal forth after enumerating those same deities.” The
evidence of dasapeya, therefore, does not help us in precisely
determining the kin group, except that the computation upto ten
degrees was very dimly perceived as constituting a wider kin group
in the latter balf of the Vedic period.

There are, however, passages wherein a definite link with the
first nine ascendant is acknowledged in clear terms. “He, whois a
continuou drinker of soma for ten generations at the time of drink-
ing, is the real drinker.” “He should drink soma in whose house
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(family ) Sadras are not traced within tengenerations .*® Recital
of the names of nine ascendants is prescribed in the dasapeya, and
some recommend it even on the maternal side,””?* The group of ten
forming a circle of relationship is very often referred to in later
literature. A person, whose ancestors to the ninth degree, both on the
mother's and on the father’s side, are dintinctly known to have been
srotriyas, sanctifies the company.?® In selecting a brahmin for
a sraddha one should be careful to see that he has mastered the
Vedas and has a noble lineage. On one view, the inquiry into the
lineage was to be made with respect to his father and grandfather,??
buat the other view urged inquiry into the credentials of his nine
ancestors.?” Similarly, in szlecting a proper bride it is recommended
that a person should choose a girl coming from a renowned family
stotriyas known for ten gederations. Commentators explain this
inquiry into ten such generations as five on the father’s side azd
five on the mother’s.?® ASvalayana, while discussing the nature of
a proper bride, had laid down as the first test inquiry into her family
both on the mother’s as well as the father’s side,?® and it seems that
the interpretation of the commentators has been influenced by this tex
of Advlaayana. Though it does not appear to be the proper view of
Yajhavalkya, it has its own importance. Both the commentators
opine that the family is said to be renowned which is prosperous with
sons, grandsons, cattle, maid servants, villages and such other things.
Both Vijfianesvara and Apararka, with their specific reference to sons
and grandsons and with their interpretation of ten generations to
imply five on the father's side emphasise the family unity of three
generations. Declarations such as ‘the kingdom has descended
to me through ten generations’ indicate that relationship within
ten generations was not a vague idea but was definitely visualised
as a concrete reality.

23. Sat. Sr. S. XIII 7, 13; Mahibhisya IV 1, 93, 5.

24, Sat. 8r, S. XIII 7. 13; B, $r. S, XII 18, Lt Sr. S. IX 2,5; A, St. S
IX 3, 20.

25, V.D. S, III 19; cf. Vyasa (Apararka, p. 442)

26, Devala (Rimachandra on M, III 130)

27. M. Sr. K. (Caland, p. 228); Medhatithi (M. III 130).

28. Yaj, I. 54 with comments of Vijianedvara and Aprarka; V. V.S. I 3;
29 A.G.S. 15,1
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Though the unity of ten is not very significant for important social
relationships,®® it is found correlated with some social and religious
ideas, and is associated with certain religious observances indicating
its functional importance. The unity which is conceived as early as
the Brahmana period, however dimly it may be, and which is associa
ted w:th some significance in the Srauta and Dharma sutras, mani-
fests to have a close bearing on the family. It isin terms of family
in connection and association with a large family group, that all
references to ten are made. It must be further remembered that at
a period when this unity of ten is so prominent Sraddha was per-
formed specifically in honour of the first three ascendants oaly,
though a wider category of Pitrs was sought to be satisfied by an
offering of a pinda or lepa. There was thus no definite tie existing
between a person and his nine ascendants through the act of
giving or receiving pindas. Itis, therefore, quite permissible to
conclude that it represented a wider extension of the unity of four,
and that this wider circle has greater association with the family
group than with the ritual of Sraddha.

Another extension of the unity of four, namely, the unity of
seven, so far as it relates to the rule of descent is also associated with
the family. The descent among the Vedic Aryans is althrough patri-
lineal. Inthe Sutra period hypergamous unions became very usual
and the question of reckoning descent was raised up by the Hindun
legislators. In the early stage issues of anuloma marriage (i.e.,
marriage with a woman ofa lower caste) were recognised as belonging
to the caste of the father. “So long as the issues born of a ksatriya,
vaiéya or sudra wife lived undivided with their father of the
higher caste, they observed impurity laid down with reference to the
caste of the father.”®* With the development of caste organisa-
tion in the Sutra period marriage outside one’s caste came
to be looked upon with disfavour. Only the unions between the males
of higher castes and the females of the caste next in order still
continued to be regarded as petfactly, regular, in as much as’

30. Mitramisra relates that Dirghatamas, som of Mamatd, married a girl:
beyond the tenth degree of relationship. He further recognises the right of’
these relatives to inherlt the property and ‘maintains that sapinde relation.!
ship tarough blood extends to ten generations. V Mit. Sam. pp, 701,702,70%,
¢ 31. Vaidya C.V,, His. of Vedio Lit., Part III, p. 18; Lat, Sr, S, IX. 2, 261!
Mbh. XIII 44 Apastamba ( Apararka, p, 906 ). )

37-38
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theissues of such unions were not disqualified in any way, Buat,
if a brahmin male married a vaisya female, the progeny formed
a separate class,®® If a girl of this caste was married to a brahmin
male, and if their daughter again was married in the same way and if
such unions continued for seven generations counted from the origina}
person the issue in the seventh generation became a brahmin. Gauta-
ma opines that the period may extend to seven or five generations.®®
In other words, under particular circumstances a brahmin can
produce on avaisya woman a brahmin in the seventh generation.
Baudhayana writes : “If a nisida (the son of a brahmin on a §udra
wife) marries a nisadi (and this goes on continuously ), then the
fifth generation becomes free of the taint of Sudra status : he can
have his initiation performed and his son can have a Vedic sacrifice
performed for him'’.*4 When this rule for a change in caste
was not obeyed, social rights and duties of the issue were deter-
mined according to the caste of its mother. Anuloma marriage

thus gave rise to a change in descent.

32, B.D.S.I 17,3, 5;113,12; G,D.S. 1V 16; Kau. III 7 (Vol. I, p. 164) :
Mbh XII1 48; Ghurye G. S., Caste and Race sn India, p. 77. Though the share
of a son in his patrimony is said to vary according to the caste status of his
mother (B.D.S. II 3, 10; V.D.S.XVII 48-51), the rule of i%aucha and the
fact that the wife of a different class is not probibited from participating in
the religious ceremonies of her husband as his full and lawful wife i{ndicate
that considerations of caste had notin the Siitra period superseded the old
rule of patrilineal descent,

33. M. X64;G.D.S. IV 22. Itislikely that Gautama quotes here the
opinion of respected authority. Ganganath Jha and Biihler understand the
period of seven generations as Gautama's opinion and that of five asthe
opinion of the respected authority (Manu Smrti, p 806; S. B.E., Vol. 1I, pp.
196, 197), and that seems to be a more reasonable view. Haradatta explains;
promotion to a higher caste through the father takes place in the seventh
generation and degradation to a lower caste through the mother in the fifth
generation. He also interprets the two periods as alternatives -saying that
where there is pre-eminence of character and learning riseis possible even in the
fifth generation. Yajiiavalkya (196 ) gives two periods as alternatives.
Vidvariipa, Vijianesvara (YajI 96). Ramachandra and  Nirdyasa
(M. IX 64, 65) apply this rule sven to a brahmin marrying a ksatriya girl,

34, Kane P, V., 8His. of Dh., Vol. II, parti, p. 65. Biibler has not
translated these verses. cf, his note in S. B. E,, Vol. X1V, p, 197,
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Evidently this elaborate rule hardly led to any practical result,
but the significance of the rule lies in the fact that whereas Apastamba-
and his opinion is shared by the author of the Mahabharata—
enunciated the rule of change of castein terms of individual
actions other Sitra writes and Manu explained this change
in terms of purification of blood. The Hindus maintain that
a son inherits three elements from his father and three from
his mother.2® A child begotten on a woman of a lower caste
inherits a half of himself from his mother and to that extent the
purity of blood is stained. By contracting marriage of such a girl
with a man of a higher caste, the quota of the father increases and
that of the mother diminishes. Within seven generations the ele-
meats inherited from the original woman of a lower caste are much
reduced and, in comparison to the overwhelining quota of the father
of the higher caste, are rendered almost negligible. This elaboraterule
for a change in caste suggests at least this much that whether it was
a mere ideal or a rule of practical application the unity of seven has
at least in this sphere associations with blood and not with Sraddha.
Further, the change is said to take place in the seventh or the fifth
generation. Ssven indicates a triple extesion of the unity of three
and double extension of the unity of four. From the comments of
Medhatithi and Kullika *® it appears that the later commentators
regarded it as the triple extension of three. It is particularly inte-
resting to note here that Gautama defined sapinda relationship to
cease in the fifth or seventh generation.

I have so for tried to illustrate that the unity of four and jts
various extensions, the unity of seven and the unity of ten, have
greater association with and bearing on family. In so doing I have
tried to answer the first part of the question raised in the first section
(p.277), namely, the unity of seven can be mora satisfactorily

35. Garbhopanisad (Mit. p. 14). In Sapindya-dipika (p. 31) a text is attri -
buted to Saikha wherein it is said that a child has ia him fonr élements 'from
bis mother and three from his father.

36. If a brahmin marries a vaifya female and a danghw is bora and she
again marries a brahmin then in the fifth genaration there will be promp-
tioa to a higher caste: conversely, if a son is begotten by a brahmin on & vaisya
wife and he marries & vaidya female and this goss an, then in the ffth genera.
tion the son will be a vaidya. Similarly, if & brahmin marries & kaatriya
womaa the promotion or degudatlon takes pldce in three genérations,
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explained by explanations other than the Sraddha. The second part
of the question, which of these two unities, the unity of three and
that of four, may be looked upon as the primary unity to serve as the
basis of kinship, is partly answered in showing in the beginning of
this section the importance of the unity of three in Hindu life. The
importance of that unity may be further illustrated by reference to its
place in a large number of social, religious and legal relationships in
Hindu community.

Descent of inheritance is regulated on the basis of the unity
of three in the Smrtisand in the school of Vijfiinesvara. Though
Jimitavabhana and his followers regulate the descent on the basis of
the unity of four, property right is vested only in two, and not
three, descendants, We have seen that Y&jfiavalkya acknowledged
the tight of a son and a grandson in the family property accruing
from their very birth. Vijiidnesvara, on the authority of this text,
amlved “his concept of apratibandha daya,; as distinguished from
saﬁrahbandha daya. This vested interest in property is not a new
-concept first evolved by Yajfiavakya but a very old one as Baudhiyana
is seen to refer to it. The same concept was indicated by Bau-
dhayana when he said that the share of the minors, idiots, blind, etc.,
should be properly protected but no protection in deemed necessary
in respect of the share of an outcast or his son. Likewise Visnu has
enjoined that a person contracting marriage with a woman of a
fower caste is-deprived of his share. Such a personand his son,
though debarred from their legitimate shares, should be maintained.?”
In both these passages there is a clear indication of the vested
interest of two descendants only in the family property. And it is
because of this that the liability for a debt contracted for the family
is incurred by two descendants only. It is, again, because of this that
Kamalakara has made it incumbent on the sons and the grandsons to
maintain the indigent widows and daughters-in-law even when there
is o wealth to be inberited. 2%

Sapinda relationship in case of an unmarried daughter is said by
"Vasistha to extend to three generations, though it extends to seven
geuerahous m case of a male clnld Sxmﬂaﬂy, it is said by $ankha'

3. Supn, p,zza B.D. 5. I113,36 veq:- Vi D, S, XV 37, 38,
38, Mi;tpt D,.W of Woma» in andu Law, p. 178 - ‘
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““If there are many (sons) born of-a person on wives of different castes
and if they are separated in wealth they. have to observe different
periods of impurity ( according to the caste of their methers) though
they are sapindas. Sapinda relationship in their case extends to three
generations.”®® It seems that sons begotten on women of different
castes attained the social status accorded to the caste of the mother.
Yet if they lived in the family they were accorded the status of the
caste of the father, but, so far as property was concerned, their vested
interest differed from other sons born on the woman of the caste of
the father in as much as they formed coparcenary with relatives in the
third generation and not in the fourth. In other words, even when anu-
loma marriage was recoguised as a valid and palatable form of union,
the issues born of such a union were kin only if they happened to be the
members of the usual family group which comprised descendants
within three generations. Even in the case of an adopted son sapinda
relationship is shown to extend to three generations. In short, the
daughter who was to go out of the family, a stranger brought into the
family group by the act of adoption, an issue not born of a perfectly
legitimate union-were all considered a sort of aliens having no status
of a kin. Kinship with them was recognized so far as they happened to
be the members of a normal family group. This recognition of kin-
ship clearly indicates that basis of kinship was membership in a
family group and not participation in the family ritual. A daughter
could not perform any rites in honour of her paternal ancestors,
though she did indirectly participate in the rituals through her son.
In the case of an adopted son, participation in the ritual of the new
family, and recognition of kinship are not in accord with each oﬂm'
Sraddha thus fails to be the source of kinghip.

So far we have restricted our inquiry to those aspects wherein
the functions of kin can be studied under institutions and organizations.
In a community of advanced culture there are, however, numerous
social relationships in which the functions of kin are made definite.
These relationships and the functions of kin therein may now- be
taken up to ses how far the circle of kin envisaged by thum correspo~
nds to the idea of the unity discussed so far.

39, Sabkha (H.L. p, 99). cf. Adi P. (H. 1. §.101)'Sona begotten even by
a brahmin on (women of) a ksatriya, valsya or fiidra class, even when they
ate united, have sapinda relationship for three generations. ' If they are
sl:ptrn.ted in wealth they belong undoubtodly to the cam of the' mothor. el
S. p. 206, AT
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A womatt desirous of an offspring eats the middle pinda, that is the
pirxde reserved for the graundfather. This capacity to confer a som
attributed to the grandfather is another expression of the belief that
the grandfather is reborn in the family. This is further illustrated in
a passage attributed to Asvaliyana, where it is said that if the name
of the grandfather is given to a child it is praissworthy. The injunc-
tion of Pataiijali, however, is that the name should be *tripurusaniik-
¢am, that is, one not given to ancestors within three generations.
Mitramisra understands by the word #ripurusa the father, grandfather
and great-grandfather. The Hindu counting starts with the ego as the
first, and so his interpretation is not warranted. “° The rule pertain-
ing to the naming of a child thus implies the unity of three.

As for the persons competent to perform a man’s sriddha in
the absence of this son many writers have specifically referred to
the brather’s son, that is, a collateral in the third generation, but never
to a brother’s son’s son or any collateral in the fourth generation.
Nay, even when the fourth person in the direct descent is ever looked
upon as duty bound to perform the éraddha of his great—grandfather,
many writers have explicitly referred to the son’s son but not to the
son's grandson.** It only means that even with the development of
the ritual of Sraddha which stressed the unity of four, the family
unity of three was so strongly impresséd on the minds of these writers
that in discussing a person’s priority of right to perform such an
important rite in the family, they always thought of descendants and

_collaterals within three generations and not four. The law of inherita-
nce developed by the Smrti writers and  commentators is in terms of
three generations. It may be that the members of the family who
were entitled to share the estate of the family were regarded competent
to perform the family ritual. If so, the law of inheritance was not
shaped by the ritual of Sraddba, but the ritual came to be defined
in some patts in terms of family and property rights.

40, M.III 262; G.G.S. IV 3, 27; Asvaldyana (V. Mit. Sams, p. 242);
V. Mit. Sams. p. 206. Gopindtha (S. R. M. p. 855) understands the rule to
imply that a child should be given a, name after any of the three ancestors
beginning with the grandfather,

41, B.Pm,g. I; L. A. §. XX 20; Paithinasiand Laghu Harita (Aperirka,

pp. 531, 539); k‘ihdmh (N. S. p. 273); Raghunandana (Sarker G., Hindu
Law, p. 630); G. P, XVII, XXVIII; Atri 363.
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In one of the Smrtis food for the Pitrs is said to be cooked
by 8 woman who belongs to the same gotra and who is possessed of
the brother, husband and sons. T'he author has further specifically
referred to the wives of the father’s brother, of the brother, of the
father and of the father's father as fit for this ceremonial duty. The
other females are the wife of the teacher, mother’s brother’s wife, sister
of the father and of the mother, sister, daughter and daughter~in-law.
Among the males, the brother, father’s brother, father's brother's
son, sister’s son, father, son, daughter’s son and daughter’s husband
are deemed fit for cooking it.** This would include more or less the
descendants within thres generations, males as well as females,
barring a few nearest persons. Similarly, when marriage is settled,
adverse circumstances such as the death of a person in the family
delay the celebration of marriage for a year or so. Though generally
it is thedeathof a sapinda that is said to be such anadverse circum-
stance there are texts in which the death of only a few near relatives-the
father, the mother, brother or a brother’s son or, ina more comprehen.
sive list, that of the father’s father, the father’s mother, the father’s
brother and unmarried sister is said to postpone a marriage.
Medhatithi refers to them in general terms ‘persons related
within three generations among the gotrajas. ’In a text attributed to
Pitamaha some persons are spoken of as worthy of initiating a child.
They are the father, father’s father, father’s brother and ultimately
the brother. According to Girgya, the father, father’s father, brother:
near relatives (jiati) or a senior gotraja must perform this duty,
Baudhayana, in his list of persons worthy of performing rites, does
not refer to the father's brother but mentions a daughter's son and a
gister’s son.*® Baudbiyana's list is not so impressive as that of
Gargya or Pitamaha, but all the three speak of relations within three
generations and thereby indicate ®and emphasise the family unity of
three. It is recommended that Sraddha should be performed by those
who are possessed of all laksanas, beauty and merits, and who are
known for three generations.** In the pumssavana ceremony, that is,
the ceremony performed for securing the conception of a male child,
the husband, touching the wife's heart, recites a verse for praventing
disturbances which could endanger the embryo. The verse

42, Prajapati, 57 seq. ’

43, S.R. M., pp. 481, 482; Sam. K. p. 117; B. Pm. S.

44. Chhigaleya (Apararka, p. 442)




296 HINDU KINSHIP

runst *What is hidden, O thou whose hair is well parted,
in thy heart, in Prajipati, that I know: Such is my belief.
Méay I not fall in distress that comes from grandsons'¢*®. The
evident stress on the unity of three in »all thess passages probably
suggests that these were the persons: who in the normal course of
events lived together and hence the feeling of union about this
circle was intense.

To sum up, I have tried to show first of all that there is lack of
complete correspondence between the circle on the pinda basis and
the exogamous unit. Again, the unity of seven which is suggested in
one of the exogamous units, and which apparently appears to be the
outcome of Sraddha ritual is shown to be an extension of the unity of
three. I have further shown that in legal relationship, in rituals, in
ceremonials and in a number of other aspects of social life the unity
of threg is so predominant that it must be accepted as the primary
unity of Hindu kinship. I have likewise tried to illustrate that the
unity of four has in itself as well as in its extensions greater associa-
tion with the family than with the Sraddba ritual.

v

The only unity which cannot be explained either on the unity
of three or of four is the unity of six. We saw that it is an im-
_portaunt unity in the circles of prohibited degrees because Vasistha's
rule of exogamy has been held up by all the legislators of the first
seven centuries of the Christian era. Furthermore, sapinda
relationship of a man is said at least by one early authorfty to be
limited by the sixth person.*® FHaradatta, while commenting on a
verse of Gautama (XIV 12), observes ' that “sapinda relationship
extends to the 6th person beginning with the propositus. It ceases in
the seventh,” Aniruddha (H. L. p. 98) appears to hold the same view
bacause, while explaining the Bfth in the said text of Gautama, he
“Writes, “there is no sapinda relationship with the great-great-grand-
father,” implying thereby that the seventh person is not a sapinda
relative. ’ '
' Wehave. seen that in the é;iddlga procedure advocated by
Visnu the unity of six.is emphasised. The same unity has been

45, A, G.8.113,.7-
46. V. Sm. 5. VI4 Cooe
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held up ms resulting from the ritual of Sraddha by many other
writers who do not follow the procedure of Visnu. Sapinda
relationship with relatives within six generations, hence, appears to
bs the product of the theory of pinda offerings It may, however,
be pointed out here that even when the Minavas prescribe the
offerings of three pindas to the immediate three ancestors and of lepa
to the two beyond and thus emphasise the unity of six as arising
from the ritual of the dead, Manu speaks of the recipients of lepa in
the plural. We do not know who exactly were the reci-
pients of lepa according to Manu, but it is clear that he does not
uphold ritualistically the unity of six. One of his commentators tries
to bring Manu’s views on the subject in harmony with the traditions
of his school by saying that ‘lepa was meant for the three beyond
the grandfather’. Manu explicitly refers to the great-grandfatherasa
receiver of full pinda, and it is very doubtful how far this interpretation
of ths commeantator reflects Manu's view. Manu, on the other hand,
has ignored this unity of six by prescribing the unity of seven for a Asau-
cha, of four for descent of inheritanceand very probably of three fot
marital regulations. In the Manava school, theq, the unity of six, even
when it was eaunciated in the early period as arising from the ritual
of the daad paculiar to that school, was not adhered to for the ritual
as well as for other sacial and religious functions by its later yet the
most prominent writer Manu.* %2

There isone morecircle yet. A passage in the Atharva Veda
(XI 1,19) reads: “Expand thyself abroad inall thy greatness, with
thousand Pristithas, in the world of virtue, grandfathers, fathers,
children and descendants, fifteenth am I to thee when I have dressed
it”. The passage does not yield its sense clearly. Whitney and Griffith
suggest that the word fifteenth probably represents so many

46a, It may be noted here that ‘in Icelandic law in payment of
wergilds the limit of kinship is drawn at the degree of 4th cousins,’
The nearest cousins as far as the fourth degree would benedt by or
atone for the slayer. (Phillpots, Kindred andClan,p. 145; Vinogradoff P.,
p. 315). The Icelandic poor law builds up its system of assistance
to destitate - people on the sams circle of kin., Though this circle
marks only an occasional and not a necessary limitof kindred ( Vinogradoff,
P.317 ), its possibility is characterjstic from omr point of view. We find
. this circle of kin in at least one branch of the Indo-European peoplec and that,
too, without any reference to the cult of manés.
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generations or degrees of kindred. Kane holds that “ it alludes to
the counting of fifteen generations including the person, who
offers the ball of rice, his seven ancestors and seven descendants.”*”
A passage in the Bhavisyatmahdpurana (CLXXXIV 35) refers ta
this mode of counting seven above and seven below with the propositu-
ous conctituting a group of fifteen, and Kane may bave it in view
while interpreting this verse of the Atharva Veda.

But there is one difficulty in subscribing to this mode of count-
ing. We have to admit here a circle which recognises kin within
eight generations. Such a circle of kin has never been recognised
by the Hindus for any social, religious or other function. For all
such functions kinship is recognised within seven generations, and
sometimes ten but never more. Onsequently this circle of kin- is
incongruous. One should admit that the passage is couched in such
words as would easily lead anybody to believe that the group con-
templated here includes both ascendants and descendants. But itiS
equally true that there is no meaning in recognising any kin-group
which has no function attached to it. If, on the other hand, we
admit of a group comprising a person and his fourteen ascendants as
a probable group contemplated in the passage our difficulty isin no
way minimised. Samanodaka relationship is said by some at least to
extend to fourteen generations : but that circle of kin does not
coincide with the circle of fifteen. This interpretation has, how-
ever, one advantage against the view of Kane, namely, that this
widér group can be explained as an extension of the primary family
unit, viz. of three generations. But it has an obvious drawback,
namely, that itignores the specific enumeration of children and
grandcbildren in the passage. We have, therefore, to reject both
these interpretations and to look upon the passage as an enigma.

If, however, the deciphering of the passage is solicited, its plau-
sible meaning can be given in some such terms. We know that the
unity of seven is highly spoken of by the Hindu legislators. The
sixth ascendant with his further six form a further unity of seven.
Both this unities are linked up through the intermediacy of the sixth
ascendant. In other words, the unity of thjrteen is the widest exten-
sion of the primary unity of four. If this unity of thirteen is linked up
with sons and grandsons of the propositus, they being the members

47, Kane P.V,, Vedic Basis of Hindu Law, p. 28
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of the family of which he is the head, we get a circle of fifteen. This
explanation is arbitary and no corroborative evidence can be given to
support it. But it is based on our knowledge of the Hindu kin
circles. It is, hence, preferable to the two other explanations given
above. ’

Whether there were different views on the subject or was there
difference of opinion in regard to the actual counting which came to
be misunderstood and turned into these confussing unities' cannot be
precisely said.

v

Agnatism arising out of the patriarchal family is the social starting
point of kinship among the Aryan peoples. Among the Greeks, the
Romans and the Teutons the sword side has a natural and marked
precedence over the spindle side in the principal ties of relationship.*®
Among the Hindus, the spindle side is apparently ignored in all princi-
pal relationships. The place of cognates in the law of inheritance is
insignificant. The liability to pay the debts does not devolve upon a
cognatic relative. The rule of exogamy contemplates avoidance of
marital unions with cognates within certain generations, but the
laxity in its enforcement nullifies the significance of the rule. Even
in the law of adoption the child preferred for adoption is a near agna-
tic relative. Thus in all principal ties of relationship a marked
emphasis is seen to be laid on agnatism.

The Aryans in India, even when they apparently appear to stress
agnatism, cannot be regarded to have ignored bilateral counting of
kinship. In discussing the content and extent of the Hindu household
we were led to conclude that even in the early period kinship through
the females was not completely ignored. This bilateral counting
assumed greater significance at the dawn of the Siitra period when the
mother came to be regarded as the highest garu, superior even to the
father, and the mother’s brother, in preference to the father’s brother,
came to be greeted as an uncle par excellence.*®

It is not only in some minor phases of social life that the mother
and her relatives assume a very significant status but they stand out

48. Vioogradoff P,, pp. 300-302.
49, Supra, pp. 130 seq.; cf. Ghurye G, S., Some Kinship Usages in
Indo-Aryan Literature, p. 24 seq.
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more prominently even in those spheres which touch the life of the
community deepest.

In the rule of exogamy we saw that marriage in the third or
fourth generation was not against the popular taste in the Vadic age.
When, in the Sutra period, with the development of gotra exogamy,
marriage outside the family became a rule, marriage with the mother's
brother’s daughter or the father’s sister’s daughter also came to be looked
upon with disfavour and, in all probability, was completely forbidden by
the time of Manu. This new development implies that the father’s
sister was as good a relative as the father’s brother and the maternal
uncle as near a kin as the paternal uncle. The emphasis is shifted
from unilateral counting to the bilateral counting. Similarly, in
the rules of impurities observed on the death of a person, even
when the main stress is on the agnatic counting of kinship, we
find as early as the Grhya siitras the mothér’s father, the mother’s
brother and the sister’s son receiving greater atteation. Libations of
water are given to these relatives as they are given to the agnatic
relatives, Daughters of the family, even when they pass to another
family on marriage, receive libations of water, according to some
authorities, from their paternal relatives,

The Sraddha ritual developed in the Vedic literature, the érauta
sutras and Manu sambita enjoined offering of pindas to the three
immediate ascendants of a person and of lepa to a wider category of
Pitrs. There is no offering of any kind made to the maternal ances-
tors, There are, however, some aspects of the ritual wherein the role
of the non-agnatic relatives is very significant. Manu wrote: ‘Let
him eagerly entertain at a funeral sacrifice 4 daughter’s son, though
he be a student and let him place a Nepal blanket on the seat (of
each guest), scattering sesamum grains on the ground. There are
three means of sanctification (to be used) at a Sraddha, daughter’s son,
a Nepal blanket and sesamum grains’. Vasistha enjoined: ‘Three
(things are held to) sanctify a funeral sacrifice, a daughter's son, the
mid-day and sesamum grains; and they recommend three (other things
for it, purity, freedom from aiiger and from ptecipitation’. Visnu
mentlons a son-in-law and the datghter’s on amongst others said - to
sanctify the company. In the text given by Jolly, the daughter’s son
is not given but the grandson is mentioned instead. Wa do notjknow
which of the two texts is correct, but we bave no reasqn: -10 . heligve,
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that Aparirka may have tampered with the text of Visnu. Yajiias
valkya, while enunciating the proper brahming to be invited to a
Sraddba enlists a sister’s son, & son-in-law, the mother’s brother, the
daughter’s son, relatives by marriage and a bindhava besides many
others. Apardrka explains bindhava by the mother’'s father and
others and Visvariipa by a mother’s sister'sson and others. Manu
enjoins: ‘Let him (take) pains (to) feed at a sriddha an adherent
of the Rgveda who has studied one entire (recension of that) Veda, or
a follower of the Yajurveda who has finished one s@kha, or a singer
of samans who (likewise) has completed (the study of an entire recen-
sion). This is the chief rule (to be followed) in offering sacrifices to
the gods and manes ; know that the virtuous always observe the fol-
lowing subsidiary rule. One may also entertain (on such occasions)
the mother’s father, the mother’s brother, a sister’s son, a father-in-
law, the teacher, the daughter’s son, a son-in-law, a bandhu, the
officiating priest and a man for whom one offers sacrifices,®°,
Gautama States that according to some pupils and sagotras (may
not beinvited). Apastamba, on the other hand, ordains: “The
brahmins to be invited to partake of meals at a Sraddha need not
be one related either through the females, yonisambandhas, or through
gotra. If strangers are deficient in the (requisite) good qualities even
a full brother who possesses them may be fed'’®*, Itappears that in the
Sutra period relatives, agnatic as well as cognatic, were avoided
from partaking as proper persons the meals in honour of the manes,
though they were allowed to be fed in the absence of a worthy

50. M III 234, 235; V. D. S.XI 35; Visnu (Apararka, p. 440); Jolly J.,
Vzmudharmasutra. LXXXIII 18; Yaj. I 220; M. III 148; Vitpati is rendered
here as a son-in-law following Hemadri (C. V. C., Vol IlI, part 1, p. 446),
though Medhatithi renders it by a guest. It may be noted here that Visnu
does mention a son-in-law. To the list of persons given by both Manu and
Yajiavalkya the wife’s brother is added in the Puranas, cf. S, May. pp. 62,63,

51. G. D.S. XV 20, According to S. May. (p. 62), Gautama held that
some regard the pupil and ‘sagotras as worthy of being fed ‘at a draddha.
B.D.S. II 14, 4 'He may feed even a sapinda relation who knows these texts’,
.that is, the Rk-verses, the Yajus-formulas nnd the Snmanl Ap D S.
I17,4,5¢(, Ap. G.S. VIII21, 2 Those brabmins can make & dedlf
,snccenfnl who are neither related, a aagotra nor persons relatedt ugh
common pravara. K. P, (. May. p.61), Hﬁ AR

et
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brahmin®®. Manu, on the other hand, enlists a large number .of
cognates as proper persons to be fed at the Sraddha and in this he is
backed by Yajhavalkya with this difference that while Manu
indicated the fitness of these relatives to dine at the Sraddba as an
alternative and not as a privcipal choice, Yajfavalkya enlistk
them along with the specifically learned persons without distinction.
Nay, Manu looks upon the daughter’s son as one of the few
sanctifying things at the Sriddha. Vasistha, too, held the same opinion
and among the early followers of Manu, Visnu states it. It means
that the daughter’s son had come to occupy a very important and
significant status in the ritual of the Stdddha in the later
part of the Sutra period, and with the status thus accorded to one of
the relatives through the females others like a sister's son or a
near relative of the mother came to be accomodated in the ritual very
soon, It must be further noted tbat, according to Manu (I1[ 144),
an unlearned friend is to be preferred to a learned enemy, for sacrifi-
cial food eaten by a foe bears no reward after death, And he prefers
certain cognatic relatives for partaking meals at the Sraddha. It
implies that by the time Manu wrote some of the near cognates were:
regarded as well-disposed relations. The importance of the daughter’s
son in the ritual and the recognition of the daughter’s husband as a
well-disposed relative suggest an'evolution of a new pattern wherein
son and daughter are equally valued. The other females of the family
are the sister, and the father's sister. Sister's son is expressly
recognised as a well-disposed relative, and we may infer that the

father's sister’s son was also included in a comprehensive term bandhu,

Another aspect of the ritual is ¢arpana, libations te the manes,
which is one of the pafichayajfia (five daily sacrifices). With the
sacrificial string over the right shoulder he offers the libations, saying
“Om, I satiate the fathers svadh&, adoration! the grandfathers, the great-
grandfathers, the mothers, the grandmothers, the great-grandmothers, the
maternal grandfathers, the maternal grandmother, the mother’s grand-

52, Even in later literature this avoidance of a near relative at a
éraddha dinner is voiced by Girgya : ‘Oblation should not be given in the same
gotra; oblation is like & d:ughur.. A person of the same gotra should be fed
only in the absence of & person of a different gotra, Atri, V. P, Brhnd. P,
(S. May. p. 62).
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mother, the mother’s great-grandmother®®, We must particularly note
in this formula that there is an explicit reference only to the mother’s
father and not to his two further ascendants, though the wives of all the
three maternal ancestors are remembered. Again, while reference to the
wives of the paternal ancestors is made in plural, that to the wives of
the maternal ancestors is in singular. Herein we see the first stage of
maternal ancestors being incorporated into the Stddha ritual as deities.
The specific reference to the mother's father alone may suggest
that he had come to assume at this stage in Indian history an impor-
tant status which made for his incorporation as a deity of the Sraddha .
at a later stage. We had reached the same conclusion while discussing
libations made to the dead in the cemetery. When we read this
fact with the unique position which the daughter’s son holds in

the ritual of Sraddha at this period, the situation becomes intelligible
because in the new pattern son and daughter are equally valued.
The mother’s father is as nearly related as the father's father, and
with the conception of the family unit to include three generations
the relations between a person. and his daughter’s son become more
intimate and abiding.

One more aspect of the ritual is the discussion as to the fitness
of a person to pecform a sriddba. We have seen from the ritual in
the Vedic age that it was the right of the first thres ancestors of a
person to receive offerings of pindas from him. It implies that
Sraddba was performed in honour of a person by his three lineal
descendants. But the writers of the period have not discussed who
should perform a griddha of a person who has no lineal descen-
dants. Perhaps, the question did not arise becauss Sraidba in the
Vedic age was never regarded as a sort of rite necessary in the inte-
rest of the dead person. It was, on the other hand, a rite performed
by the living members of the family to keep their contact with the
dead fresh and alive as they were regarded beneficient deities.
Gautama alone has casually referred to this aspect of the ritual and
he has enjoined that ‘on failure of sonms, sapindas, sapindas of his
mother, or & pupil shall offer (him the funeral oblations)’. Recogni-

53. B.D.S.I 9,7.Later on the list was expanded by including the daughters
of the family, sister’'s son, the mother’s brother and the mother’s sister, Brh, P
(C.V.C, P, 926); A, sm. I 98, 106;S. R. M. pp. 1014, 1109; Kane P. V., His.
of Dh., p. 230; G. Sm. II 20,

34, G.D.S. XV 13; even for Niyoga relatives of the mother are said to
be competent. XVIII 6,
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tion of sapindas of the mother, immediately after one's own sapindas,
that is relatives within five or seven generations, as persons worthy
of performing the rites in honour of the Pitrs, indicates that relatives
through the mother had come to be accepted as near relatives.

. A girl should be given in marriage by her father or by her brother
with his father's consent. Yajfavalkya imposes this duty on the
father in the first instance, thence on the grandfather and ultimately
on the agnatic relativés. Narada observes : “Let a maiden be given
in marriage by her father himself, her brother with his father’s
authority, her grandfather, her mother’s brother, sakulyas or bindha.
vas.” This social duty is imposed on the mother’s father in Vispu-
dharma sutra. K&tyayana enjoins this duty on the mother’s father
only in respect of a girl born through Niyoga.® *Similarly, when a
woman is bereft of the protection of her husband, she is put under the
guardianship of nearer agnatic relatives, and the mother’s brother.®®
Visvarapa appears to be definitely inclined to get some relatives
through the mother recognised as pear kinsmen. He, therefore,
reads the text of Yajiavalkya (I 64) differently so as to incorporate
the mother’s father in the list of guardians immediately after
the father. Commenting on the alternative reading of the verse he
interprets the term sakulya to mean the mother’s brother andd
others. In another verse of Yajhavalkya he interprets the wor
jhati to mean the mother's brother. The two words, sakulya
and jhati, which are suggestive of agnatic relationship, are interpre-
ted by Vis'varupa to show the mother’s brother a near kinsman
on the whole. Sridhara and Apararka also hold that the mother’s
father should see that the girl is married at the proper time.’” The
rule of guardianship thus contemplates a circle comprising the
member of a normal family, and in its widest extension includes
all the agnatic kin. It likewise includes the father and brother
of the mother besides the agnates.

The rule 'of guardianship m case of infants and minors
casually referred to by Kautilya runs: “Division of estate shall be made
when all the inheritors bave attained their majority. If it is made
before, the shares of the minors free of all debts shall be placed

55. M. V 151; Yaj.163; VL. D.S. XXIV 38; N.D.S. X1120, Kt
(M, Parj. p. 147),

56. Y&j I 85, 86, .

87, Visvaripa, Vol. I, pp., 69, 256; Sm.A p-12; Apa.tarh, p. 92.
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in the safe custody of the relatives of their mothers, or of theaged
gentlemen of the village till they attain their majority.”” The same
rule applies to a member (of a joint family ) that bhas gone abroad.
Katyayana recommends it to be placed in charge of bandhus
and friends.®” When the authors of the Dharmasutras and Manu
recommend the king to look after the property of the minors, Kau-
tilya is the first, and perhaps the only writer, to recommend the
mother’s relatives as the proper guardians of the minors.®?

Another sphere where the cognates appzar is the rule in respect
of inadmissibility of evidence. The law of evidence rationally forbids
the relatives from being witnesses. Yet in cases where the crime is
committed in a secret place or where the crimeis of the highest
magnitude, equity requires that the evidence of even relatives should
be given due coasideration, if they are conversant with the facts of
the event. Ths hst of persons wao are inadmis:ihle as witnesses in
otdinary cases, bat whose evidence carries due weight in particular
cases, is, therefore, suggestive of a kin group socially effective. Such
persons are designated by the word bandhu by Manu. The corres-
ponding words for the bandhu are jiiati and sandbhaya in Narada
Smrti. DBrhaspati adds to the list the mother’s father,mother’s brother
and relatives by marriage. Katyayana enlists the mother’s sister’s
son, the father-in-law and the sister’s husband.®® Thus the group in its
widest extension includes mainly the household of the mother’s father.

It will be evident, then, that cognates figure prominently from the
very early times. Again, relatives through the mother recognised
for any significant social relationship are the mother’s father, his sons
and grandsons as well as his daughter and daughter’s sons. They
and they alone figure in rules in respect of guardianship of the widow,
in regulations regarding ceremonial impurities, in conventions of

57. Kau. III 5; Kat. 844-45. Bandhu appears to stand here for agnatic
relatives. cf. Kat, 882-84,

58. It must be stressed here that it was again Kautilya who compared
the relation between a person and his sister’s son to the relation between hus.
band and wife or between the father and son. He also regarded the sister as a
co-sharer with her brother in the patrimony. The pattern that he presents is
entirely different from the brahmanic patternin the Dharmasttras and Smrtis.

59. M. VIII 70; N.D, S. I 180 (cf. Apararka, p. 668); Brh. V1I 29; Kat,
362,363, ’

39-40
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social behaviour, in the category of elders, in some aspects of
Sraddha and in transmission of property °°. Inexogamous groups,
too, the circle of three'degrees is the real circle for exogamy in practice,
though other circles are not entirely unknown. In the Sraddha ritual
circle of five degrees is recognised, yet, as a whole, relatives within
three degrees are recognised as near kin on the mother's side. Thus,
the history of kin organisation of the Hindus, so far as it relates to
the cognates, emphasises the unity of three. It equally emphasises
the idea of household.

Itis not only the relatives through the mother and relatives
through the daughters of the family that figure prominently in the
Siuitra literature but the wife’s father and the wife’s brother, too,
stand out as near relatives at this stage inIndian history. Favour
of the wife’s mother is indicated in one of the late hymns of the
Rgveda as worthy of being sought for: wife is said to supersede the
position and status of a sister in the family in one of the Brabmanas.
The wife's brother had come to be regarded as a near relative
even before Yaskacharya. The wife's father is always greeted with
salutation and offering of honey-mixture just like the father’s brother
or the mother’s brother; nay, some of the Grhya writers refer to him
as worthy of this honour though they do not refer to the father’s
brother or the mother’s brother as such. Manu speaks of the wife’s
fatheras a person worthy of being invited to a Sraddha dinner. There
is thus a gradual but distinct development of the attitude of likes and
respect in regard to the relatives through marriage.

We find the mother’s brother and the mother’s father coming intg
prominence in the Grhya and Dharma sutras and overshadowing the
father's brother in the Mahabharata and Manu samhitd. We also find
that the wife's brother and her father are recognised and respected as
near kin from the later part of the Vedic: age onwards, and
they gain distinct prominence with the advancement of time. The
daughter’s son more often appears to be omitted in the Sutra literature
where reference to non-agnatic .relatives is made. But hig
singular position among the non-agnatic relatives is attested by
Maanu and the Mah&bharata. In Manu samhitd he is said to be
indispensible at the Sraddha dinner and so he is to be invited though

60. B.P. VI 29; Devala (Aparirka, p.65); éankha Likhita (V, Mit. Sams.
p, 470); Madhbava, Vol. I, pp. 186, 187; Atri (Madhava,)
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he be a student. In the Mahabharata the daughter’s son is said to
secure the world for his mother’s father which none else will secure
for him and so he is eagerly sought for. This unique position the
daughter’s son could not have secured in a few years’ time, It must
therefore, be granted that even in the Vedic age the sons of the
females of the family, namely, the daughter’s son and the sister’s son,
were treated as good relatives, and by the Sutra time not only the
sons of the females of the family but even the relatives through the
mother and through the wife came into distinct prominence as near
kin, Itis very likely that the term yonisambandba used at this time
by Gautama and Apastainba is very comprehensive and includes all
these relatives. This may be a new development but not an unrelated
one. Its germsarefound in the Vedic literature. In the later literature
they gain in distinction by their incorporation into the ritual, by
adjusting social and semi-religious practices to a new pattern wherein
they figure as near kin, and by remodelling the laws and institutions
accordingly. If we follow this, we shall have to admit that at no
stage the Vedic Aryans were purely agnaticin their counting of kinship.
From very early timss they appear to be bilateral, though the stress
on bilateralism is so distinct only in the Sutras and the literature that
follows.

VI

If we review the history of kin organization among the Hindus
we find that in the early Vedic period all persons who belanged to
the family, however remote, were kin in the sense that they were
deemed fit to be propitiated by ritualistic offerings. By the time of
Atharva Veda distinction came to be made between those related
within four generations and those beyond that degree for these
ritualistic offerings. , In a still later period, the period of Brahmanas,
we find two developments. By recognizing the right of the first three
ascendants to receive their offerings from the fourth descendant, the
group of four was crystalised as a solid kin—group. Secondly, a group
of ten, besides a wider category comprehending all the members of
the family, known as well as unknown, was first conceived as another
kin-group. At the end of the Vedic period, in the Dharmasutras and
Manu, we find attempts made to make these two groups more concrete
and significant. As for the first group, the persons came to be desig-
nated by the term sapindi. They formed a group with vested interest



308 HINDU KINSHIP

in property. As for the second, water libations came to be restricted
to persons belonging to this group, though very often they were prescri*
bed for the widest group, under the designation of sakulyas,
Besides this process of concretising the Vedic kin groups
the writers of this period evolved an intermediary group, g
group of seven. Water libations wete in the first instance meant for
these relatives and only secondarily for a wider group of ten, because
relatives within seven degrees were supposed to be impure for ten
days, those within ten being so cnly for three days. Marital choice
in the form of exogamy was restricted to the circle of seven. Later
.on this group of seven was given ritualistic significance in the Purinas
by explicitly enjoining the offerings, divided and undivided, to these
ppersons only, At a still later period the right of inheritance in the
first instance was accorded by Vijianesvara to relatives within seven
generations. Thus gradually the unity of seven came to assume such
prominence and wider applicability in social life that it overshadowed
the other two uatties, the unity of four and the unity of ten.

Having so far followed the process of evolution of these unities
let us see their association with the Sraddha ritual. The principles
and the procedure of Sriddha, given in the Vedic and especially
in the Srauta sutras, emphasise the unity of four. On these
principles and procedure which are reiterated by later writers we
cannot conceive the unity of ten, though we may have some ground
for the unity of seven. The right to offer pindas on the part of an
individual is restricted to his three ascendants only. If all the three
are alive he cannot think of offering pindas. It is only when any one
of them is dzad that his right comes into existence, but even then it
is a potential right in as much as he is not entitled to make these
offerings as the direct descendant, namely the son, and in his absence
the grandson, of the deceased is alive. So his petential right to offer
becomes operative if he offers asa representrtive of one who is entitled
todoit. It means, therefore, that, at the most, a person can be con—~
nected with his five ascendants. Lven with the later theory of lepa
for the three beyond he can be connected with eight ascendants. The
unity of ten is thus entirely out of consideration on the Sraddha
procedure. Again, the unity of ten first came to be conceived at a
time when offerings of ‘pindas were restricted to three ascendands only
and wiping off of the remnant was meant to satisfy the whole
category of Pitrs. )



ORGANISATION OF KIN 309

If we review the history of the concept sapinda we find Manu
defining it, in matter of property, to include one’s relations on
the father's side within four generations and, in respect of the
observance of impurities, within seven generations. Among the
Sutra writers, the views of Vasistha and Baudhayana accord with
that of Manu, while Gautama defines it to comprehend relatives
within five or seven generations, Gautama and Apastamba have used
the term yonisambandha todistinguish relatives through the females
from the sapindas. Sankha has defined the concept to refer to personS
ralated within seven generationsamong the gotrajas. Offerings of pindas
and water hibations and observance of impurity are restricted in
terms of this circle. Thus upto the 2nd century A. D. the concept
of sapinda was unilateral and was not finally fixed up in its
application to the number of generations which varied from four to
seven. Further, though circles of kin for the offering of pindas, for
the giving of water libations and for the observance of impurity varied
in the earlier part of the Sutra period, they converged into one circle,
namely, the unity of seven, in the later part of this period. It may,
therefore, be laid down that the concept of sapinda as a unilateral and
inclusive of relatives within seven generations was crystalised
in the beginning of the Christian era. On the other hand, the unity
of four was the only unity arising from the ’principles and
the procedure of Sraddba. The procedure of Vrddhi Sraddba clearly
indicates that the unity of four is the only unity contemplated by the
ritual. The two other unities, the unity of six and the unityof
seven, had not been crystalised by this time. These unities are
concretised and they gain in significance only after the 2nd century
A.D. Taking the evolution of the concept of sapinda and the evolution
of the Sraddha ritual in their historical setting, we are not warranted
in postulating that the concept of sapinda relationship was cry-
stalised after the ritual of Srdddha though it remains a fact that
Manu first evolved the concept in relation to Sraddha. It may be
said that the unity of' seven was ritualistically concretised in the
Purdnas to bring the Sraddha procedure in confirmity with the unity
which was conceived in the background but not on the actual
procedure of Sraddha. We are confirmed in this reasoning when
we find that, even when the maternal ancestors are said to receive
pindas, like the paternal ones, in the Puranic Sriddba rituals
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sapinda relationship defined therein is unilateral.®* In the
Dharmasutras the mother and relatives throuth her appear to
have attained a distinct status evincing greater emphasis on bilateral
counting of kinship. This new development was later on givena
religious sanction by accepting the mother’s ancestors as deities of
the Sriddha. And this incorporation was restricted to persons
related within five generations only because that was the wider
circle of the family unity of three. The motber’s kin recognized for
all social relationships are relatives within three generations only.
It is quite conceivable, thzarefore, thit in according religious sanction
to the bilateral concept the Hindu thinkers could not go beyond
five gensrations. The concept of sapinda relationship, so far as the
generations are concerned, differs and ought to differ in respect of
the paternal and the maternal relatives because Sraddha is not at the
dasis of this concept.

"The kinship terminologies of the Hindus are equally suggestive
in this direction. While the word pinda is suggestive of both the
meanings, limbs and fuaneral cakes, the word sakulya is suggestive of
connection through blood only. The word sakulya is found first in
Manu and Baudhayana for relatives beyond the fourth generation. The
term is used by both Manu and Baudhdyana for persons who share
the property of an intestate who leaves no near relatives, sapindas,
to inherit his estate. In later literature, too, the word kulya or
sakulya is employed in discussion on property for a member of a joint
family. Ia the rules of dSaucha sakulya stands for a member
of the family. ®® The terms kulya means a bone or a piece of
flesh. Crassquently sakulyas ate parsons who have bones or flesh
in common. *® KEven the connotation of sagotra relationship has
no bearing on funeral offerings. The terminologies, too, corroborates
the view that the Hindu idea of kinship has persistently centred
round family and not religion.

61, “The father, the grandfather, as will as the great grand-father, (and)
those, beginning with the fourth, who receive lepa (are sapindas ) : sapinda
relationship extends to seven persons,’’

62. Devala (V, May. p. 101); Brh XXV 48, 59.62, Mit, p-305 ; Brhad
Visau (Mit. p, 310); Yaj I 63; Kat, 363

63. Amarakosa I 6, 68. Sasvata p.43 v.230;p. 31 v, 344; Anekartha-
samgraha II 365, p. 30. Asahay, ( Jolly J., Minor Law Books, p. 69, f.0.);
Abhidhanaratnamala III 10.



CHAPTER IX
RECAPITULATION

Primitive society is based on kinship. Every person must
have a recognised relationship, nearer or more remote, to every other
member of the group or he is an alien—an enemy with no rights
whatsoever. * The ties of blood are primary and hence natural as
opposed to other ties which arise in process of evolution.” This
becomes increasingly clear when we find in the range of history and
ethnography that ‘even in casas where blood tie seems to be a mere
assumption, or where it is evidently untrue, or where community of
blood has to be established artificially, psople adhere tenaciously to
the doctrine of blood-kinship’. This implies and emphasies the idea
that the thought of the race has persistently centred about blood. *

“Kinship is genealogical relationship recognised fcr social purposes
and made the basis of the customary relation of social relations™?
Genealogical relationships arise from the family and depend on the
family, but the relations created by the family are not all identical
with physiological relations. Attimes, as in savage society,
erroneous physiological ideas modify the ideas held as to actually
existing consanguine relations as we conceive them. Hindus
had no such erroneous ideas nor had they promiscuous or
polyandrous sex licenses to create distortion in actual counting of
kinship. Butthey had their own peculiarity. They sanctioned some
illegitimate issues as the legal progeny of the husband, and this
violated the consanguine principle of kinship. There were sons
bora to a married woman by other persons with or without the
consent or even kaowledge of her husband; there were sons born or
conceived bzfore muirriage. The real father of the child was
not known in thres cases-sahodha, gudhaja, and kanina-while
in the fourth, ksetraja, the husband consented to have a foreign
seed in his soil. Kinship here is purely social depending,
as it does, for its recoznitioa on the customs of the community.
So is the case of an adopted son. The early law givers tried to
assign a very high place to an adopted son, The Smrti writers of

1. Sumner and Keller, Science of So ciety, Vol. I, pp. 419, 420.
2. Brown A.R,, Man, Vol, XXIX, p. 50
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medizval India and the later commentators and digest-writers
maintained that a legal son (aurasa) and an adopted son were the only
recognised sons. On the other hand, ‘a sonbegotten on a maid servant
by a man of a regenerate class does not claim a share, not even
half, in the family property, even when his father wills it.”® Thus
biological paternity, which determines consanguine relations, is modifi-
ed for ths purposa of social relationships. The idea of con-
sanguinity, is likewise modified by enjoing the limit to which
consanguinity is supposed to extend and by recognising kinship
through either of the parents. Kinship is, hence, a social fact.

Briffault maintains that "collective clan-relationship appears to
be more primitive than the family system of relationship, and the
terms by which kinship between individuals is denoted in primitive
society is not an extension of the meaning they bear in regard to the
relation between members of a family.” ‘Rivers likewise maintains
that the initial situation of kinship is not individual but communal.*
In other words, the essential unit of a society consists of a wider
group such as the clan, the horde, the undivided commune. Malinowski,
on the other hand, maintains that "kinship, in the first place, is the
personal bonds based upon procreation,socially interpreted, and, in the
second place, the wider bonds derived from the primary ones by the
process of gradual extensions which occur in all communities during
the life history of the individual,” In other words, “‘the original ties
of kinship, which are invariably individual, later on develop, multiply
and become largely communal, so that, at the end, the individual finds
himself the centre of a complex system of multiple ties, a member of
several groups: the family always: the extended household, in many
communities: the local group, almost invariably; the clan, very often:
and the tribe, without any exception.”® And ‘since kinship results from
the family and in the family every child has both a father and a
mother and is therefore connected with both the father’s family and
the mother’s family, it would seem to be the normal thing in any
human society that social recognition should be given to both paternal

3. Mit, p. 216.

4. Briffanlt R, The Mothers, Vol. 1, p. 605; Enc. of Social Sclences,
Vol. X1V, p. 143; Man, Vol. XXX, p. 24,

5. Malinowski B.. Kinship, Enc. Britannica (14th Ed.). ¢f. Man, Vol.
XXX, 17, pp.23,24,26.
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and maternal kinship.” Lowie, too, looks upon bilateral family as a
universal unit of human society, Unilateral system makes its first
appearance in somewhat more complex caltures.®

Wehave tried to show in the last chapter thatamong the Hindus
family is the basis of kinship and from the very early times onwards
kinship among them was bilateral though greater stress on bilateralism
came to be placed in the Sutras and the literature that followed.

The origin of bilateralism is sought by some in culture
contact. Cultures do not exist and develop in isolatlon but act and
react upon one another. Hence, societies where kinship in both lines
(bilateral) is socially important have resulted from a matrilineal
society having been influenced by a patrilineal one or vice versa.” On
this view, bilateral counting among the Hindus should be regarded as a
product of fusion of two cultures, the patrilineal Aryans and the
matrilineal people that had settled in India before them. But we have
no unchallengeable evidence for the fusion of cultures in India. On
the other hand, in Vedic records the Brahmins have shown themselves
to be so conscentious about the purity of blood and the purity of their
ritual that they avoided any coatact with the conquered people, whom
they styled as Sidras or Nisads. And this fact is borne out by
ethnological evidence too.®  Again, as Rivers has said, social
organisation is changed only by long contact extending over centuries
and as the result either of actual blending of peoples or of
the most profound political changes. °. The Indo-Aryans,
from very early times of which we have any knowledge of their
culture, appear to have been bilateral, probably because the
Indo-European culture from which they derived theirs might be
bilateral. Their later emphasis on the bilateral principle seems to
have been the result of social and cultural conditions that were
developing in their midst in India. *°

6. Brown, Man,Vol. XXIX, p.52; Lowie R.H. Primitive Society, p.75;
Enc of Social Sciences, Vol. 14, pp.143-145.
7. Man, Vol. XXIX, p. 52
8, Ghurye G. S., Caste and Race Iindia, . 107
9. Rivers W.H.R., Psyohology and Ethnology. p. 135 seq.
10, Cf. also Vide, pp. 316, 318. Ghurye G. S., ]J. Ant. S. of Bom.®
p. 52.
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P. 42. In the legend of Jaratkaru the Pitrs are said to have
suffered because Jaratkaru did not give them descendants. It may
be questioned, however, that so long as Jaratkaru was alive the
offerings on which the Pitrs are said to live could have been made by
him irrespective of his having sons or not. That calamity would
have befallen them only after his death. And strangely enough,
even when he is pursuaded to marry and thereby save his Pitrs, he un-
dertakes to fulfil these pious obligations on the condition that he would
marry only if he got a maiden of his own name and if her parents or
guardinas took the responsibility of keeping them both. Fortunately
for the Pitrs, Jaratkaru succeeded in securing a bride on his terms,
but there again he accepted her with a proviso to leave her on sufficient
provocation. The very nature of his conditional acceptance of his
Pitrs' commandment shows that he did not take it seriously. The
legend thus fails in its purpose to impress that a son was an impera-
tive necessity in securing spiritual uplift of one’s ancestors. We are
confirmed in this, because in the legend the son born of this union
saves his mother’s father’s family, and even his race, from utter
destruction at the hands of Janamejaya.

P. 49. The meaning given to the word Pitrkanyi by Dr,
Ghurye appears to be more reasonable. “ We may explain a large
number of marriages, recorded in the Purianas as marriages with
‘Pitrkanyas’ or ‘father’s daughters’, as nothing but marriages with
girls of the same lineage who were in a sense daughters of the family.
They need not necessarily be taken to indicate brother—sister mar-
riages.” J. Ant. S. of Bom., Vol. I, p. 10.

P. 63. Krsna married Satyabhama, and we are told that they
were related in the fifth generation on the paternal side. Akrura,
standing to her in exactly the same relationship, wanted to marry
her. In the genealogy given in Harivamsa Satyabbami happens
to be the fourth, instead of fifth, in descent. Similarly, “the marriage
of Sutanu, the sister of Ugrasena, with Akrura and of Devaki, who,
in one account, is the sister and not the daughter of Ugrasena, with
Vasudeva are marriages between persons of the same family who are
related with each other in the fifth or the sixth generation through
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males on the paternal side ** Thus, with the tradition of marriage
in the fifth or sixth generation, and probably even in the fourth
generation, in the house of the Yadavas which was famous and has
become respected in Indo-Arayan history, about the time of the
Bharat war, possibility of a marriage in the fourth generation, if not
in the third, that is, the marriage of second cousins, in the period of
Brahmanas cannot be easily denied. (Ghurye G.S., Some Kinship
Usages in Indo- Aryan Literature, pp.8,9.) In view of the
evidence put forward by Dr. Ghurye from the Puranic records
the verse in Brahma Purana and the passage in Satapatha Brahmana
may be taken to indicate that exogamy was restricted within three
generations in the Brahmana period.

P. 65. Dr. Ghurye thinks that cross-cousin marriage among
the Indo-Aryans was one of the many adjustments: the affectionate
relations between a brother and a sister, when they came to be strained
by the brother’s marriage, were sought to be kept in the state of warmth
that they were in before the birth of the brother’s children by making
marriage between the children of a brother and a sister possible
(J. Ant. S. of Bom. p. 30). In this new link the brother and the
brother’s son will be in the position of the father-in-law and a brother-
in-law, from the point of view of the sister’s son, and these were the
persons considered as near kin. Again, in this link a, person has
further interests created in his sister’s son as a prospective son-in-
law. Naturally, therefore, the device would serve well to keep up the
harmony and affectionate tie between a brother and his sister’s sons.

When marriage takes place with the father’s sister’s daughter, the
brother’s wife stands in relation of a mother-in-law to the sister’s
daughter and of in-law, vevai, to the sister. ‘ Taking it as a more or
less old custom with the Indo-Aryans to treat the household of the
husband of a daughter of the family as one of superior position .
(p. 32), the relations between the sister and the brother’s wife, whose
better position is accentuated by this marriage link, are likely to be
more strained than readjusted. We do not know the exact nature of
relations between a woman and her daughter-in-law, but if they were
saturated with feelings and behaviour of animosity (Kalipad Mitra,
J. A. S. B, 1933; Ghurye, p. 65), estrangement of the sister is
bound to be accentuated. Dr. Ghurye has illustrated that whereas a
woman's father’s sister figures in the popular and erotic Prakrt poetry
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of about the beginning of the Christian era as a confidante regarding
married love the mother's brother’s wife plays the same role in both
legitimate and illegitimate love affairs (pp. 44, 45, 47). The mother’s
brother’s wife is also the mother-in-law when a woman marries the
son of her mother’s brother. The role which she is said to play
in the popular literature is incompatible with her position as the
mother-in-law. Again, a person stands to his sister's daughter in
relation of her father-in-law. In the Vedic pattern a daughter-in-law
keeps away from her father-in-law as people keep out of the sun.
A jocular conversation between these two personsis considered an
indecency a brahmin should avoid.  Strict decorum of behaviour was
the usual norm both in the Vedic and the Epic times. (A. B. I11 2, 11;
M.S. II, 4,1, 2, Ghurye, pp. 61-64). Geniality and cordiality
existing between these two persons in this pattern is not the geniality
which one would expect/between a brother and her sister’s children.

This explanation, therefore, fits well with only one variety of
cross—cousin marriage, viz., marriage with the mother’s brother’s
daughter. In' this connection we have to note that marriage with the
mother’ s brother 's daughter, and at times with the father's sister’s
daughter, is not very highly approved of as a brahmanic practice in
the Shtra literature though it appears to be a very usual practice
among the Yadavas, Pandavas, the people of Surastra, the royal
houses of the Vidarbhas, the Kosalas and the Kasis and of the Sakyas
and the people of Magadha'. The practice was thus usual in the
post—Vedic period in the regions which lay outside the madhyadesa,
the middle region, or among the outlandic peoples. (Ghurye, pp.
40, 42 ). If so, the patttrn which explains satisfactorily the marriage
with the mother’s brother’s daughter is not allowed to work itself out
by the exponents of the brahmanic culture, probably because stress
on bilateralism proved a counteracting force. This explanation of
Dr. Ghurye is very significant in as much as we find in it a good
reminder to those who are accustomed toregard such customs as
borrowings from the matrilineal culture of the conquered race.

P. 90. Apastamba observes that ‘the (rites) which are ordered
in the Vedas to be performed with' rice, barley, animals, clarified
butter, milk, potsherds, (in conjunction ) with a wife, must be per-
formed.’ And he quotes a Puranic text, ‘These (sons), who live ful-
filling the rites taught (in the Vedas), increase the fame and heavenly
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bliss of their departed ancestors.’ (Ap. D.S. II 23, 9; 24,3) The
son is thus needed to continue the family (ibid. 1, 2; cf. also Nir. XX 9
- derivation of s#usa, daughter~in-law) and the family rites. Cf.
also the legend of Vasistha ( Winternitz, P.403) where no refererce
is made to Sraddha while deleneating his pining for a son. Cf, again
Mbh. XXII 175 and 277 ( Winternitz, p. 147 seq.). It is the
standpoint of one who does not subscribe to the brahmanic religion.
Yet its insertion in the epic is significant.

P. 96. Vali, after his return from the cave, took possession of
all in Sugriva's charge, including his wife Ruma. Miss Dharma
(pp. 9,28) regards thisas a normal tribal custom whichallowed aman to
appropriate all the goods (including the wife) of his dead brother. But
when we find Rama looking upon Vali’s appropriation of Ruma as
sinful (IV 18,18 seq.), because she was a sort of a daughter-in-law to
Vali, and therefore as a sufficient cause for punishiug him with death,
it follows that the action of Vali was something unusual and not in
conformity with tribal practice. The attitude of Rama and the pat-
tern he speaks of are indicative of the fact that the old practice
wherein a person could have approach even to the wife of his younger
brother was getting unpalatable by the time of Ramayana, the fact
which conforms to the idea and ideals in the Mahabharata.

P. 100 In Ramayana (II 26,29) the wifeis asked to treat
the brothers-in-law like her own brothers or sons. This admonition
indicates a possibility of conflict between a woman and her brother-
in-law. If the brother-in-law had a claim on bis brother’s widow as
his potential wife, there was no chance for such a conflict.

P. 129, In early times relations between a brother and a
sister were very intimate and personal. In Aitareya Brahmana the
harmony and affectionate tie between them is indicated to have been
wrenched, but the words in which the discord is made manifest =
‘one’s sister, though born of the same womb, as onself lives by follow-
ing one's wife who is born of another womb'—clearly indicate that the
new social practice, which had come to be established by the time of
this Brahmna, was felt to be against the natural order. Sister’s
curse in the Atharvaveda may also point to this discord—sister’s
feelings against the new situation wherin she was deprived of her
privileges in the paternal family, Dr. Ghurye has illustrated from
the Mahabharata as well as the Buddhistic and the classical literature
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the affectionate relationship existing between a brother and a sister
(J. Ant. S. of Bom., p. 12seq.). Kautilya (II 20, Vol. I, p. 114) has
given the same pattern. Gautama and Manu also suggested this
pattern when they declared that a daughter of the family, ‘a dweller
with her own people (svavd@sini)’, should be fed even before the
guests are entertained (Ghurye, pp. 16, 17). The pattern presented
in the post-Vedic literature reflects the older conditions existing in the
pre-Brahmanic period. This view is confirmed by Meyer’s observa~
tion: ' The natural abode of the woman that has no children (and no
husband) is with her brother, Such things are, indeed, good Indo—
European customs.” Sexual Life in Anctent India, p.564. Itisequally
confirmed by the affectionate tie existing between a person and his sis-
ter's sons in the Brahmana period when the wife had come to displace
more or less the sister from her privileged position in the family. (Cf.
Ghurye, pe 25 seq. for references not listed in f.n. 121,124,129,131,
on pp. 129 seq.). The privileged position of the mother’s brother in
the Dharmasttras, Manu and the Mahabharata is thus not a result
of contact with matrilineal people but a further development of
this Vedic pattern accentuated by greater attention that two gene-
rations of male relatives through wife had come to claim in this pericd,

P. 162. It is gratifying to note that Kane (His. of Dh.,Vol.III,
f. n. 1084) has accepted that “Mitdksard speaks only of the son's
and grandson’s right by birth in ancestral property and does not
expressly mention the great-grandson. But other writers like the
author of the Viramitrodaya...mention the great-grandson as having
right by birth and this has been accepted by the courts.” It is worth
noting here that the author of VIramitrodaya, too, accepts the unity
of three in his comments on Yajiavalkya (II 127). “Evenan illegitimate
son inherits the whole estate of his Sidra father in the absence of alegal
son, grandson and others.” (Ibid. f. n. 1138) *Others’ does not refer to
a great-grandson but to a daughter’s son specifically referred to
by Yajiiavalkya. Even Visvariipa (Vol. I, p. 242) recognises the right
by birth of sons and grandsons only.

P. 200. Yaijhavalkya ( I 137-138 ) writes: “ An illegitimate
son of a Sidra gets a share at the will of his father. After the death
of his father, his brothers should give him half the share. If he has
no brothers or (no) son of the daughters (of his father is in existencs)
he inherits the whole property. ” Y&jnavalkya recognises here the
claim of an illegitimate son to the property of his father, in case of a
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éﬁdra. in the absence of a son’or a daughter’s son. Daughter’s son
is recognised as an heir to the estate of a Sidra under certain
circumstances, but that does not prevent us from holding that
Vijianesvara is the first exponent of the heirship of a daughter’s
son. Vidvarupa, in his comment on the said verses of Yajhavalkya,
observes: ' From this statement relating to the absence of the
daughter’s son, daughter’s sons are sharers of the estate, even in case
of the three regenerate castes, in the absence of a son. Hence came
into existence the rule of %raddha of the mother’s father . He
thus appears to accept a daughter’s son as an heir, but, while
discussing the actual order of heirs, he opines that ‘ in the absence
of the wife and the daughter of said characteristics, the uterine
brothers are said to inherit by that text. ’

P. 212, A wife, a son and a slave, these three are declared to
have no property : the wealth which they earn is {acquired) for him
to whom they belong (M. VIII 416). Commentators on Manu
explain it by saying that these persons have no capacity to dispose
of their property independently, and the same explanation of the verse
is given by Sabarsvdmi, Jimatavaihana and many others. Haradatta
(G.D.S. XXVIII 29) seems to understand the verse to imply that
in the life time of the father what is earned by a member of the
famuly belongs to the father, and his explanation seems more correct.
(cf. Katyayana 851). It means, then, thatin theearly law all property,
however acquired by any member of the family, was held to belong
to the family and was as such controlled by the father.

P. 223. The word dayais used in the Vedic literature to
indicate a share, a patrimony or wealth (R. V. X. 114, 10; T. S, III
1,9, 4 A.B. XXXIII 5; T. M. B. XVI 4, 3-5). Likewise the word
dayada means one who takes portion (T. S. VIS5, 8,2). The words
are used in the same sense by Panini (II 3, 39; VI 2,5), Yaskacharya
(111 4; 6 ), Amara (I 6, 89) and Sasvata (p. 5 v.45; p. 54 v. 611).

P. 225 f.n\. 141. The word bandhu has been used by
Yajhavalkya in a number of passages (I 82, 113, 116, IT 114, 149)
but nowhere it stands for a cognate. The word bandhava is likewise
used by him for an agnatic relative (II 280, III 11, 239, 264, 294)
though in some passages (I 108, 220) this sense is not clearly
warranted. Kautilya (1112, Vol. II,p, 16) hasalsoused the words bandhu
and bandhava for agnatic relatives. Narada, while discussing descent
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of inheritance, has used the terms sakulyas and bandbavas. While
discussing heirs to the property of a person died abroad he uses the
werms bandhu and jhati (Apararka, p. 836). This clearly indicates
that the words bandhu, jhati, sakulya and bandhava were all
indiscriminately used for agnatic relatives. Amarakosa (II 6 34),
work of the same period, confirms this.

P. 235. The first sixteen Sraddhas, ending with sapindikarana
are to be performed by the eldest son alone, even when the brothers are
separated. (Laghu Harita, Vyasa); the annual Sraddba, s@mvatsarika,
and maghG Sraddha are performed separately by all the brothers,
irrespective of their being divided or undivided (Sankha). The other
Sraddhas may be performed, according to Govindananda, separately if
the brothers have divided their estate. (Su. K. pp. 86-89). What-
ever the traditional view may be, the usual practice, sofar I am
aware of, is that Sraddha is performed by one brother only, generally
by one who represents the family. All the brothers, even when they are
separated, do not separately perform it. The individual performance
of the worship of gods and Manes, recommended on partition, refers,
I believe, to the paiicha mahayajias and not to various Sraddhas.

P. 282 The word napit is used for a grandson (Supra, p. 123
f. n. 98, 99) and the word pranapit (R. V. VIII 17,13) confirms this
meaning. The word is, however, used for a great-grandson in A.B.
and Srauta sutras (Ibid. f. n. 100 L. Sr.S. 1 3,18). This extension of
meaning in the later part of the Vedic age serves as a further evidence
for the original family unity of three.

P. 303. Gautama has brought the cognate, yonisambandha,
into great prominence. He recognises him as a competent person
to beget a child. He has been said to observe impurity for two days
and an intervening night. Water ceremony is performed for an out-
cast in the presence of his yonisambandhas (XX 6), though, accor-
ding to other writers (V.D.S. XV 12 seq, B. D. S. 1I 1, 36;
M.XI 182; Sankha-Apararka, p. 1206; Yaj. 111 294) only the agnatic
relatives, jhati, are present to witness this ceremony. Similarly, when
other writers regard the brahmanicide, adultery with the guru’s wife,
drinking, spirituous liquor, etc., as mahépatakas (V.D.S.I 19,21;
B.D.S. 1 1818; M.XI 55;1X 235; Yaj. III 227; Vi, D. S, XXXV
1-2), Gautama (XXI 1) and Apastamba (I Z1,7-9) add to the list
intercourse with the female relatives, yonisambandhas, of the father
and the mother. '



APPENDIX I
A SHORT NOTE ON DRAFT HINDU CODE

The Hindu law as it is administered in Indian courts today is
entirely different from the law that we find in the writings of the
Hindu jurists, as the present law is mainly a superstructure of the
judicial decisions of different High Courts in India and the Privy
Council. Naturally the law differs from province to province. The
first assumption of the Courts was to hold that there exist two enti-
rely different schools of Hindu law, one represented by Vijhanesvara
and the other by Jimutavahana, each having its own peculiar system
of transmission of property. Secondly, the different jurists were held
authorities for different provinces, and thus the real or apparent pecu-
liarity of a particular jurist became a special feature of the law of that
province. Both these assumptions have ignored the important fact
that there is a basic unity behind apparent diversity in an institution
or a system that attempts to comprehend within itself the ideals and
achievements of a people from age to age. It is the want of realiza-
tion, on the part of early judiciary in India, of this urgent necessity of
integrating the apparently diverse texts of Hindu jurists that has led
to so many different interpretations, and thereby to varied legal
maxims, with the result that a need has now been felt for sweeping
away all these provincial peculiarities by codifying a uniform Hindu
law for the whole of India.

The peculiarity of the Hindu law, referred to above, is also
partly due to respect paid to customs or customary law and partly to
legislation. Till about the end of the 17th century the Hindu law as
well as institutions had not become completely rigid in as much as the
eminent jurists interpreted and championed their existence and
purpose in terms of contemporary ideals and opinions. When the
flexibility was reduced to rigidity and customs or customary law came
to reflect the respect which people have for their past traditions and
ancient institutions, legislation met with the crying need of changing
the old institutions with the change of time, and thus keep alive the
spirit of freshness and progress. The Hindu law, as it is adminis-
tered today, has been modified from time to time by legal decisions

A
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and legislation. It is thus not an old law found in Smrtis but the
law adapted to the needs of the changing time, though the degree of
adaptation is not what one would desire.

If the Hindu law is dynamic, and the present study reveals that
Hindu institutions are not absolutely static but dynamic, and if it has
developed in course of time a complexity which demands that it
should be now simplified, the need of codifying a uniform law for the
whole of India becomes easily intelligible. Any opposition to such a
reform is both meaningless and contrary to the Hindu spirit of
renovating and regenerating the old—yadyapi suddham lokaviruddham
nacharaniyam nakaraniyam.

But any attempt to evolve a uniform law must give proper
weight to certain considerations in order that the proposed law may
be acceptable to alarge majority of the community. These con-
siderations are: it must pay proper respect to traditions; it must be
so adapted as to satisfy the needs and aspirations of the present
generation : it must take into account what may be called the inherent
nature of the institution of property.

As for the traditions of the people, we have seen that the law of
transmission of property represents a grandual recognition and
adaptation of the bilateral counting of kinship. The propinquity is
determined on the principle of blood kinship limited by the idea of
generations in every line, namely, the three generations. With regard
ty the needs and aspirations of the present generation, we find all
around feelings of individualism dominating and superseding the old
tie with and respect for a joint family. In order that an individual’s
connection with and attachment to the joint family may not be com-
pletely severed—a process which has far advanced by now—the
law should be so modified as to make place for one’s near ones and dear
ones before those whose claims he is made to acknowledge and accept
only as a member of a joint family or as a respector of tne ancient law.
But this process of accomodation need not carry us so far as to forget
that ultimately property is a product of collective efforts. The estate
that one inherits from the family is the acquisition to which all the
members of the family have contributed according to their mite, and
therefore, in throwing off that estate to any one in preference to the
members of the family justice is not done to its original contributors
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or to their survivors. Viewed from this point of view, even while
stressing the devolution on individualistic lines, that is, to uphold
transmission to those who are one’s dear ones, the corporate character
of the family cannot be completely lost sight of.

Taking this to be the proper criterion of the proposed uniform
aw, let us review the draft code prepared by the Hindu Law
Committee, otherwise known as Rau Committee, published for general
information in 1944, According to the draft code, the following
relatives of an intestate are his enumerated heirs :—

Class I—Heirs 113 the compact series: (1) Widow, sob, daugh-
ter, son of a pre-deceased son, and son of a predeceased son of a prede-
ceased son (2) Daughter’s son (3) Mother (4) Father (5) Brother
( Father's son) (6) Brother's son ( Father's son’s son ).

Class 11— Other descendants: (1) Son's daughter' (2) Daugh.
ter's daughter (3) Son's daughter’s son (4) Son’s son’s daughter
(5) Son’s daughter's daughter (6) Daughter’s son’s son (7)
Daughter’s son’s daughter (8) Daughter's daughter’s son (9)
Daughter’s daughter’s daughter.,

Class 111—Other descendants of Father: -(1) Brother’s son’s
son (2) Sister (3) Sister’s son (4) Brother’s daughter (5) Sister’s
daughter.

Class IV=Father's mother,father'sfather and his descendants;
(1) Father's mother (2) Father's father (3) Father’s brother’s son
(5) Father’s brother’s son’s son (6) Father’s sister (7) Father's
sister’s son.

Class V—Father's father's mother, father's father's father
and his descendants.

Class VI—Mother's mother, mother's father and his
descendants.*

1. In the Bill which has amplified the section 5 of Part II of the
draft code the father’s widow, brother’s widow, brother's son’s widow
and brother's son's son’s widow are recognised as heirs in order
before the fathers’ father, And, on the same analogy, widows are recognised
as heirs before the father's father's father and the mother’s mother, The

operation of this clause is restricted to the province of Bombay. It is reason-
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(The heirs in class V and VI are on the same pattern as given
in Class IV and are, hence, not repeated here. )

It is evident that the authors of the draft code start more
with the pattern of Vijidnesvara, of course, with modifications they
think necessaty, than with his principle. We have tried to show that
Vijaanesvara upheld the right by birth of two descendants, the son
and the grandson, and not of three as is held by some. The authors
of the draft code have conceded this right to three descendants by
recognizing the son of a pre-deceased son of a pre deceased son as one
of the simultaneous heirs. To us this appears both against the
tradition and the present tendency. It hardly happens that a person
may live long enough in these days to see his great-grandson as a
member of his family. There will be, therefore, hardly any thought
of one's great-grandson when one is thinking of one's dear ones and
near ones. Again, the father and the brother are the persons with
whom an individual has ordinarily contracted close ties of attachment
and affection by constant association. His feelings for these persons
are bound to be more intense than for the great-grandson whom he
may not even see, The priority given to the great-grandson is thus
not in harmony with “the growing spirit towards individualism,
Further, the authors have stressed the unity of four in dealing with
‘simultaneous heirs * and the unity of three while dealing with ‘other
descendants of Father, of Father’s father and of Father's father’s
father, though the brother’s son’s son is regarded as heir in class
IT1I. This system of working out different uuities in different ‘ lines’,
though not unknown to Hindu jurists, is not based on any rational

able to appreciate the recognition of widows of a pre-deceased son or of a pre-
deceased grandson in as much as the share of a son, not living at the time of
partition, is notlost but descends to his representatives, that is, his son and
widow, But it is difficult to understand why a brother’s son's son’s widow
should be entitled to the estate of the deceased in preference to the father's
father, The estate that is once vested in the father descends to his descendants
within three or four generations before it is vested in the grandfather, But it
does not imply that in the absence of these heirs their widows should be entitled
to the estate to which they were entitled. The provision, even though restric-
ted in its scope, does not justify itself on the principle of either propinquity
or equity. One could have appreciated the provision if the widows of the
family were made to inherit the estate before it lapsed to the persons who did
not belong to the family, namely, the relatives through the mother,
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principle and is not. therefore, justifiable when the law is now
sought to be rationalised.

Daughter is said to inherit along with the son, though she gets
only half a share. 'We have shown that there was a period in Indian
history when the daughter was a co~sharer with her brother. This
change which appears to be radical because of a long standing
prejudice against the daugnter’s right to patrimony is not entirely an
innovation because it is in harmony with our cultural heritage.
daughter’s son is a cognate and would have inherited with other
cogpates given in Class II. The preference shown in his case is not,
however, unjustifiable in view of the fact that his place in our cul-
tural traditions is quite unique as compared to all the persons in
Class II, We have referred to this, culture pattern in this study.
To that we may add that he performs even a special sraddba for his
maternal grandfather on the firstday of Advin. Under the circum-
stances an individual has good regard, if not as much as for a son’s
son, for his daughter’s son.

In the absence of the ‘ heirs in the compact series’ inheritance
is said to pass on to the females of the family and their issues.
This preference for ones’ dear ones, even when they are cognates,
agrinst such agnates as the brother’s son or the father’s father is in
keeping with the evolution of the law which, as we saw, stressed
bilateral counting against the old agnatic unilateral one, and is also
in accord with the present tendency which reflects the slow but sure
loosening of bonds and ties of the joint family. In assigning priority
among the heirs of this group — Class II - those descended from a
male are preferred to those descended from a female when both belong
to the same generation. 'While this principle is consistently worked
out in assigning proper place to each, the son’s daughter’s son is
preferred to the son’s son's daughter ‘on the ground that the for-
mer has the capacity to confer spiritual benefit on the intestate
which the latter has not ®. This means that, in case of persons stand-
ing in the same generation, of the two considerations, namely a
person’s capacity to benefit spiritually and a person’s descent from a
male or a female, the former overrules the latter.

In selecting heirs in class II the unity of four, a person and his
three descendants, is assumed. At the same time, in selecting heirs in

2. Draft Hindu Code, pp. 6-7 S
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Class III, that is, the females of the family and their issues in the ‘line’
of the father the unity of four is said to be operative only in respect
of male lineal descendants, the females and their issues being limited
on consideration of the unity of three. Going further, in the ‘lines’ of
the grandfather and of the great-grandfather, even the unity of three
is not fully worked out in as much as no person except the daughter
and the daughter's son of each ascendant is recognised as heir.®
It seems, then, that heirs in Class IV and Class V are only those
persons who were recognised as possible heirs by Jimutavahana, The
authors of the code have not worked out the system of devolution on
any rational principle, but they have preferred Vijianesvara's
scheme at some stage, Jimutavahana’s at some stage and added a few
more persons as heirs because they regarded them as dear persons.
As they have admitted, they have evolved a law ‘by blending
the most progressive elements in the various schools of law which
prevail in different parts of the country.’* If we remember that the
two schools of law differ in their treatment of devolution on the
basic principles, one determining it on the basis of blood propinquity
and the other on the capacity of spiritually benefitting, the blending
of two different systems of devolution into one with further additions
cannot give a rational system of law. Instead the authors should
have given some basic principles and the whole system of
devolution should have been worked out in accordance with them. ®
If, as we have pointed out, had they accepted the unity of three
generations for males as well as females in all the ‘lines’ including
that of the propositus, they could have brought the law more in
harmony with the ancient law and the current opinion.

So far we have confined ourselves to the heirs specified. When
inheritance is contested by two persons not comprehended by this

3. In the Bill thisis r&tiﬁed by recognising the father's brother’s
daughter and others as heirs in their proper places.

4, D.H.C,, p. 1

5. Vijianesvara upheld the unity of three. Jimiitavihana upheld the
unity of four for male lineal descendants and of three for certain relatives
through the females, but he had to do so because of his spiritual benefit theory,
The authors have not either the theory of Jimutavahana or the tradition
embodied in the works of eminent Hindu jurists to back them in their stand.
In the Bill where the provisions of the code are modified we find the system
worked out by accepting the unity of four for the claims of male lineal descen-
dants and of three for the females and their issues,
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category, the claim is to be determined on principles given in
section 9. According to these principles, one who happens to be a
descendant of the propositus, however remote, is preferred to one who
happens to be a descendant of any of his ancestors. A son’s daughter’s
son’s son is preferred to a sister’s daughter’s son or a father’s brother’s
daughter.® So far as the principle is concerned there is nothing
objectionable, but the mere fact of being a deceased’s descendant,
irrespective of his degree of relationship, is bound to operate
prejudicially against the claims of such near relatives as the father’s
brother’sdaughter’s son. There should be a limit set to the recognition
of propinquity in one’s ‘line’ after which devolution shall pass on to the
‘line’ of the father and then to that of the grandfather. In view of the
fact that unity of three is the proper limit of propinquity in the first
instance, that is, for heirs specifically referred ro, unity of five should
be accepted as a limit at which devolution passes from one ‘line’ to
another.

According to the authors of the code, a sister’s daughter’s
daughter or a sister’s son’s son’s son is to be preferred to the mother’s
brother’s son’s daughter, because the former has only one degree of
ascent while the latter has two such degrees. But, if tbereisa
contest between the father’s brother’s daughter and the mother’s
brother’s son’s daughter, the father’s brother's daughter is to be
preferred because ‘ where the number of degrees of ascent is the same
or none, that heir is preferred who bas fewer or no degrees of
descent’. The mother’s father’s mother is similarly preferred to the
father’s father’s sister’s son’s son. The authors do not appear to
stress the point that descendants within specific generations of the
grandfather and of the great-grandfather are to be preferred to the
relatives through the mother.” This is what one should naturally
expect from the status and position of the heirs specified in section 5.
Again, devolution of property must be so regulated that the greatest

6. D.H.C. p.9,-section 9, illustrations (i) (ii). In theillustrations modified
in the Bill we find the father's brother’s son’s daughter in place of the father’s
brother's daughter.

7. It is only when the number of degrees of ascent and of descent is
the same or none (as in the case of F. M. F. and M, F. F.) that one who ig
related through a male is preferred to one related though afemale. But even
here the principle enunciated does not stress the distinction we have in view,
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benefits are first derived by those who of their own efforts or through
the efforts of their ancestors contributed to its acquisition or preserva-
tion. It is only in the absence of such persons that it should be
made to pass into another family, With all stress on catering to the
satisfaction of the individual this consideration inherent in the very
nature of property should not be ignored. Even instinctively, in India
where joint family is a norm one would cherish his property to devolve
on one's father’s father’s sister’s son’s son in preference to the mother’s
father’s mother.® It may be argued that once we accept the principle
of the bilateral counting of kinship, distinctions between relatives
through the father and those through the mother should beignored when
in propinquity the latter are nearer to the deceased than the former.
Yet our contention will be very strongly substantiated if we compare
the claims of M. F. M. and F.F.F. S. D. S. instead of M. F. M.
and F. F. F. D. S. S. as the authors of the code have done. Accord-
ing to the principles laid down by the authors of the code, M. F. M,
should be preferred to F. F.F. S. D.S. But if we remember
that F.F. F. S. D. S. offers maternally a pinda to IF. F. F., a person
to whom the propositus was also bound to offer a pinda, one
would easily appreciate that culturally his association with the
deceased is much greater than that with M. F. M. with whom he has
no ties whatsoever. Under the circumstances, mere propinquity in
blood will clash with our cultural ties. And, when propinquity has not
been recognised as a sole test to determine one’s claim to property
even among the nearer heirs, there isno reason why it should be so
much stressed in respect of the remoter heirs.® The sister’s daughter’s
son’s preference over thé sister’s daughter's daughter who, on
mere propinquity, should be a co-heir is otherwise inexplicable.

8. Itmay be instructive to note here that even when on bilateral counting
the father's brother and the mother's brother stand on the same level of pro-
pinquity, the father’sbrother is preferred as a guardian to the mother’s brother.
Cf. Part 1V,ch. 1, Sec. 23, according to which the guardians are:
(1) father (2) mother (3) father's father (4) brother (5) father's
brother (6) mother’s father (7) mother's brother (8) any other relatives,

9. Among the non-specified heirs, a sister’s son’s son is preferred to
a sister’'s daughter's son and a father’s mother's brother’s son to a
father's mother’s sister's son. Though on propinquity they are equally
related, the fact that one happens to be a descendant of a male and the
other that of a female has been rightly emphasised.
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When the whole system of devolution is worked out on the
principle of propinquity, ignoring the old distinction between an
agnate and a cognate, one is surprised to find the distinction
brought forward as a principle in deciding priority between a
farther’s brother’s daughter and a sister’s daughter’s son where the
former is preferred on the ground of being an agnate.® Is it
justifiable to loook upon the father’s brother’s daughter as an agnate
when in the Hindu law, both in the Smrtisand in actual practice
females are never allowed to inherit as agnatic relatives of the
deceased.

One fails to understand the mother’s preference over the father
except on the grounds of sentiments. But the consideration of
sentiments is not a valid reason for preferring the father’s father’s
mother to the father's father's father. It would have been more pro-
per to treat the case of the mother as an exception like the daughter’s
son and work out devolution in case of other ascendants assigning
priority to the father over the mother,

The authors of the code have preferred the sister’s daughter’s son
to the sister’s daughter’s daughter on the ground that the former iz a
male while the latter is a female. The distinction between a male
and a female when propinquity is the same is not wrong so far as the
near relatives are concerned. But is it not more desirable that both
the males and the females should be made co-heirs when the relatives
concerned are remoter ones ?

On the reasoning that we have advanced the proper system of
devolution would be:

Class I: (1) Simultaneous heirs: widow, son, daughter, son and

widow of a predeceased son. (2) Daughter’s son (3)

Mother (4) Father (5) Brother (6) Brother’s son.

Class II: (1) Son’s daughter (2) Daughter’s daughter (3) Son’s
daughter’s son (4) Son’s son’s daughter (5) Son’s
daughter’s daughter.

Class I1I: (1) Sister (2) Sister’sson (3) Brother’s daughter (4)
Sister’s daughter,

10. In the scheme that we have suggested the father’s brother’s daughter

sdcceeds as one of the specified heirs and there is no occasion for her to
contest her claim against that of a sister’s daughter’s son.
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Class IV: (1) Father's father (2) Father's mother (3) Father’s
brother (4) Father’s brother’s son (5) Father's
sister (6) Father's sister’s son (7) Father’s brother’s
daughter (8) Father’s sister’s daughter.

Class V: (1) F.F.F. (2) F.FM. (3) F.F.FS. (4 F.EF.D
(5) F.F.F.S.S. (6) F.F.F.D.S. (7) F.F.FS.D.

(8) F.F.F.D.D.

Class VI: (1) M.F. (2) M.M. (3) M.F.S. (4) M.F.D. (5)
M.F.SS. (6) M.F.D.S. (7) MJFSD. (8)
M.F.D.D.

Among other heirs not specified above

1. The descendants of the deceased within five generations
should be preferred to the descendants within the same degree of his
ascendants.

2. In respect of ascendants, relatives through the father
and the grandfather should be preferred to relatives through the
mother.

3. One having fewer degrees of ascent is preferred to one having
more degrees of ascent. With equal degrees of ascent, one bhaving
a fewer degrees of descent should be preferred to one having more
degrees of descent.

4, In the same generation those who have a greater capacity
to benefit the dead spiritually should supersede the other. Among
those who have the same capacity or nil those descended through the
males should be preferred to those descended through the females.

5. Among the heirs not covered by sub-section (1) and (2)
one having a fewer degrees of ascent is preferred to one having more
degrees of ascent. When the ascent is the same those who have a
greater capacity to benefit the dead spiritually should supersede the
others. Among those who have the sams capacity or nil one having

a fewer degrees of descent should be preferred to one having more
degrees of descent. In the same generation those descended through

the males should be preferred to those descended through the females.

In the absence of these heirs those related within seven genera-
tions may contest their claims on the same principles.
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Our study of the Hindu law has led us to the conclusion that
both Vijidnesvara and Jimutavahana modified the Smrti law to bring
it in harmony with the current opinion and practice retaining at the
same time, as best as they could, the old structure of the family
namely, the joint family. The right by birth in the family property,
is one of such devices to keep the family joint. The draft Hindu
code has dispensed with this provision,*°* and the step seems to be
in the right direction under the conditions that prevail today. The
joint family implied and should imply its joint character in food»
worship, residence and property. But today when in the absence of
joint food, worship or residence an individual is allowed to press for
his joint-share in the family property, the right leads to constant
cause of quarrels regarding the management and use of propertys
very often interfers with the discipline of the family, brings about
fragmentation of joint-holding so much so that it ultimately ruins
the family and always keeps the individual in a temper and mood
which have been found not conducive to the best interest either of the
individual or of the family. The authors of the code, even when they
have dispensed with the principle of vested interest in property by
birth, have attempted to maintain the corpus of the joint family by
accepting the claims of all the sons, dead or alive, in the family
property. If the sonsare not alive, their shares are not lost but
devolve on their sons, if any, or on the widows of such sons. The
preference shown to the Jimutavahana’s scheme of descent of property
and rule of ownership over that of Vijfidnesvara in the present code
indicates progressive outlook of the authors.

Consciously or unconsciously the authors of the code have
given some weightage to traditions by recognising the right of the
daughter to the patrimony and absolute estate instead of limited
interest in the property inherited by the widow and other females.
They have likewise shown respect for tradition by putting the new
faw more or less on the pattern advocated by Jimutavahana, though
wisely enough they have not upheld, like Jimatavahana, the principle
of spiritual efficacy as the guiding principle of devolution of
property. In the modifications they have brought about in this
pattern by introducing some females and cognates as near heirs they

10. (a)D. H. C., Part, III A, Division, 1
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have strengthened the views of Nanda Pandit and Balambhatta,
In short, though the authors seem to have evolved the law in the
light of various acts passedby the legislatures during the course of
the last 50 years and of judicial interpretations and decisions, they
have obviously, if unconsciously, carried the principle, which we have
found operative in the evolution of law through the ages, to its natural
conclusion; and it is from this point of view that we recommend it to
the commumty. Itis aan irony of fate that strange demonstrations
were organised, and in some places by women, to protest against the
new code which is represented as ultra radical by the representatives
of the sanatana dharma.

Itisa happy sign that the authors of the code have boldly
deleted the clause in the Marriage Bill as introduced in the Legislative
Assembly forbidding marriage which lays down caste endogamy as
one of the requisites of a sacramental marriage. Caste in any form
is an unadulterated evil and any attempt to eradicate the deep-seated
caste prejudice must begin, as Dr. Ghurye has shown,**with its most
vital aspect, namely, endogamy. They have equally done well in
scrapping off the restrictions of sept-exogamy, the restrictions having
no meaning in this age when the Vedic sacrifices and various schools
of sacrificial procedures have almost gone into oblivion. The
superstructure of an institution merely cramps the life of society
when it is made to exist and to make its existencs felt in the absence
of the spirit which animated it-of the purpose which justified its
existence, The authors even when they have done away with caste
endogamy and gotra exogamy have curiously enough retained the old
endogamy restrictions of sapinda exogamy. Nay, the breach of these
regulations is one of the grounds on which either party may pray to the
court todeclare the marriage null and void.*? It has been very elaborately
shown in this study that marriage in the fourth generation was not
unknown in Vedic times, and even when the elaborate rules of
exogamy came to be enunciated and propagated throughout the course
of Indian history the restrictions do not appear to have been rigidly
observed. Even in the Puranic traditions marriages iu the fifth genera-

11. Ghurye G. S., Caste and Race sn India, pp. 185, 186.

12, D.H.C., Part IV, ch. i, secs. 1 (a) (i), 7 (5); ch. iii, sec, 29 (ii). An
adopted son has to observe these restrictions of sapinda exogamy in both the
families of his birth and of his adoption. Part VI, ch. i., sec, 18 (b).
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tion are tolerated as a popular practice. 7°he authors would have
really given a great lead in taking the Hindu society a step in advance
if they had restricted the scope of exogamy to four generations, instead
of seven on the father’s side and five onthe mother’s, '® if they
could not completely eliminate it. Such an innovation, if innovation it
can be called, is sociologically justifiable and bas nothing to fear from
the biologists who now hold that ‘sterility or deformity or degeneracy are
not inherent in inbreeding, and they are not interrelated as cause and
effect.” 1* The Mohamedans and the Christians have not degenerated
though marriage between parallel cousins and cross cousins is so com-
mon among them, and the Vedic Aryans, with no rules of exogamy,
were in no way less fitted than their present descendants who can
boast of exogamy being practised for the last 2500 years.

In the law of adoption the selectian of a boy is unrestricted on
on2 hand and restricted on the other®, In the old law, as we have
seen, there were no restrictions in terms of caste or kinship. Adoption
of a member of the same caste is said to have been just recommend-
ed by Manu. Restrictions of adopting a daughter’s son or a sister’s
son came to be incorporated at a later stage on a very flimsy authori-
ty. The authors of the code have done well in doing away with these
restrictions by giving a free scope of chaeice by allowing even a stran-
ger to be adopted in preference to a near relative, But in restricting
this choice within the circle of caste the authors have unconsciously
lent their support to the survival of the institution®. When they could
eliminate the considerations of caste in the selection of a mate, they
ould have equally eliminated them in the selection of an adoptee.
The restrictions that the child to be adopted ought not to have gone
through his upanayana ceremony before adoption is equally meaning-
less though not equally dangerous. In this age when gotra hag
ceased to have any meaning toa very large section of the Hindu

13. TItisgratifying to note that in the Bill the limits of sapinda exogamy
have been brought down from seven generatlons on the father’s side and

fivecn the mother’s to five generations on the father’s side and three on the
mother's,

14. Karandikar S. V., Hindu Exogamy, p. 285 seq.
15, D.H.C., Part VI, ch.i, secs, 14 (ii) (iii), 13 (ii)(iv).

16. In the Bill restriction of caste is deleted.
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community in their daily life, their social relationships and practices
ought not to be defined and regulated in terms of such obsolete
concepts. Any attempt to restrict modern usages and practices
within the bounds of such old concepts and institutions will be inter-
preted by a very vast section of the enlightened communityas a deli-
berate device to keep alive the brahmanic hold on the community, the
hold which has, in spite of its superb achievement at some stages in
Indian history, cramped the life of the community.

The draft Hindu code does not discuss as a topic the status of a
Hindu woman. But the very fact that the widow is now not
regarded as an heir of an intestate only in the absence of his son or
a grandson, the position which is at present accepted by the Hindu
law, but is declared to be a simultaneous heir with her son marks a
great advance in her status. The authors of the draft code have given
no reasons for such an astounding change. Yet the change appears to
us absolutely justified as we regard the Hindu wife as better qualified
than a son to succeed to the property of her husband. That apart,
there is no question that the authors have taken this position with a
view to give her a better standing in the Hindu household. It is with
the same aim that the authors of the code made some important chan-
ges in the law of marriage and divorce. It is one of the requisites of a
sacramental marriage that neither party must have a spouse living at
the time of marriage'” Any marnage ina contravention of this
requisite is void. A woman is now entitled to sue for divorce if she is
deserted by her husband, without just cause, for a period of not less
than seven years or if her husband has any other woman as a
concubine.® When the woman's status is thus sought to be
elevated the freedom given to a husband to adopt without
any reference to his wife and notwithstanding her dissent appears
unjustifiable.’® Similarly, a widow can take a son in adoption

17. D.H.C., PartIV,ch. i, secs. 3 (a), 7 (1), 24; ch. iii, sec. 29 (1) (v).

18, 1Ibid. PartlIV,ch. iii, sec. 30 (¢) (f) The Bill has reduced the period
from seven to five years. The Bill also adds as one of the grounds of divorce
cruelty on the part of the husband; to render it unsafe for the wife to live
with him.

19. Ibid. PartVI,ch.1i, sec, 5 (1) explanation, (2). Cf. also 12 (2), (3) (5
(c). Itis really commendable that the Bill now provides that ‘a Hindu
who hasone or more wives living shall not adopt except with the consent of his
wife or of one of his wives unless the wife or all the wives, as the case masbe,
are incapable of consent’,
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to her husband provided there has been no express or implied
prohibition by him.2® When, according to the new code, the widow
is an heir, with absolute right in the property inherited, to her
intestate husband, whether living separately or in a joint family, there
is no reason why her freedom to take a son in adoption to her dead
husband be restricted by imposing her husband’s sanction necessary
as there is no fear, under the new situation, of her doing so against the
interest of the other members of the family. On the other hand, by
adopting a son to her husband she will create a co-sharer in the
property which becomes her own, and ordinarily she would do so only
when she is pursuaded that by so doing she is necessarily benefitting
herself or her dead husband. In view of this, her right to adopt
ought to have been as unrestricted as her husband’s. The authors of
the code have tried to incorporate, in respect of the authority of the
widow to adopt, the l]aw now prevalent in Bombay where, compared
to other provinces, the restrictions on her authority are fewest. But
that should not have been the proper consideration. In the law of
descent of property, in the law of divorce and in enjoining monogamy
as the proper form of marriage by declaring a bigamous marriage null
and void, the authors have shown that they take a very progressive
view of the woman’s status, and the sections dealing with adoption
ought to have been drafted. in consonance with this view. It
appears to us that no adoption by a husband without the consent of
his wife should be held valid, and a widow should be allowed to take
in adoption a son to her husband if she chose to do so.

As for the age at marriage the Child Marriage Restraint Act of
1929 makes the marriage of a male below 18 and of a female below
14 punishable as a crime. The authors of the draft code have not

20. This clause negatively implies that the widow must have the consent
of her husband for adcpting a child. cf. Sec. 16 (i) ‘Where a Hindu has
directed that his widow shall adopt only with the consent of a specified person
or within a specified period or upon some other specified condition and not
otherwise, the adoption must be made by her strictly in accordance with such
direction,” It may be pointed out that, whatever the early law may be,
Anantadeva allowed the wife to adopt with the consent of her husband,
which was not necessary fora widow, Even, according to Balambhatta, a
widow could adopt without express authority from her husband. Kane P. \'A
His. of Dh., Vol. 1, pp. 448, 458.
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laid down the age as one of the requisites of a valid marriage®* but
have simply enjoined that ‘if the bride has not completed her 16th
year, the consent of her guardian in marriage must have been obtained
for the marriage’. If either party to a marriage may present a peti-
tion to the High Court that his or her marriage may be declared null
and void on the ground that the consent of such party or its guardian
was obtained by force or fraud the High Court shall so declare only if
it is not satisfied that the petitioner has subsequently, with his or her
free consent, lived with the other party to the marriage as husband
and wife??, In this clause in the new code a minimum age is not
laid down in respect of a sacramental marriage though for a civil ma-
rriage “the man must have completed his 18th year and the woman her
14th’3%, If we are really serious about the health of our womanhood
and of our posterity we should raise the age of wife at marriage as
near as possible to the age at which sex relations may not be posi-
tively harmful to the woman and her children, and under the conditions
in which we live this can be achieved only by legislation. We,
therefore, feel that the authors of the code should have prescribed
16 and 21 as an age-limit before which girls and boys respectively
cannot be married®4, and 18 as an age of consent. That is, a girl
marrying after the age-limit fixed for marriage should produce the
consent of her guardians till she is not 18 in order that her marriage
may be regarded as a valid marriage.

21. Inthe Bill theage laid down in the Child Marriage Restraint Act has
been put down as one of the requisites of marriage.

22. D.H.C., PartIV,ch. i, sec. 3 (e); ch. iil, sec. 29 (2).
23. 1Ibid. PartIV,ch. 1, sec. 7 (3)

24. CE. Ghurye G. S., The Age at Marriage, Marriage Hygiene, Feb
1935, for the age limit,
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ADDENDA ET CORRIGENDA

Line For
36 they
16 opulance
39 assages
14,17 Raksas
23 Asvalayana
9 Brahmana
38 tha
39 die
3 va
35 sacritfices
4 ncluding
24 - Paraskara*
26 brahmanas
10 gives
25 elsewhere
26 regarded
14 woman
4 Taitiriya
30 K. A,
38 riruals
14 father
35 saméngotra
5 Devanat
2 prescribes
21 Parasara
32 Anantabhatta
3 form
25 the
34 G. D.S.XI
21 can it be
9 and

Read

delete
opulence
passages
Raksas
Asvalayana
Brahmana
the

died

va

sacrifices
including
Péraskara
brahming
enjoins .
delete
regarded elsewhere
women
Taittiriya
Kau,

rituals
father's
samnanagotra
Devanna
prescribed
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Anantabhatta
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G.D. S. XX
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or of

#Lines 3 and 6 on pages 44 and 35 respectively.

11ines 23, 15, 28, 5, 2, 30, 36 on pages 6

tlvoly

0, 62, 74, 75, 76, 136, 140 respeq-
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71 25 seven 8ix
74 17 aenuloma anuloma.
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80 2 snpported ) supported
85 12 hasband husband
89 29 be he
92 13 oakes cakes
95 6 where where by
33 was is
9% 27 chastity celebacy
9 13 ths the
100 10 verp ver
114 20 of off'
119 38 watsoever whatsosver
130 31 on - delete
134 21~ kinsmen kinsman
38 ultimatel ultimately
138 18 Nilakntha Nilakanths
140 22 direct delete.
27 female: a female
147 29 crearly clearly
149 24 adopted adoptes .
no not
152 3 clearlay clearly
161 9 father and mother father’'s and mother's
sisters
20 those these
164 1 The whole line delete
165 11 Te To
169 1 or or of
175 14 into in
176 16 to for
177 35 B.P. M. S. . B. Pm.S.
179 6 up delete
180 1 sufficien sufficient
3 a . Y]
181 9 from . from that of
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delete
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marked

in

father’s

in
Velankar
opens
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property
house
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of the
delete
property
of both the parents
sons
delete

less

is towards
authorises
usual
great-great-grandfather
avibhaktadaya
farther
fall
according
interpret
if

Vispu
bilateral
Reviewing
parents
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some of the commentators
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