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HINDU LAW

CHAPTER I
INTRODUCTORY.
ORIGINAL TEXTS.

N.B.—The words in Italics are not in the original texts, but
are eaplanatory additions.
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1. Being desirons of ereating beings, I Munu performed very difficult
religious austerities, and at first created ten Lords of eings, who were great
Rishis or sages eminent in holiness, namely, Marichi, Atr1, Angirds, Pulastya,
Pulaha, Kratu, Prachetds, Vasishtha, Bhrign and Nirada. (Manu, i, 34.35)
He the self-existent having made this Shéstra i.e, Code of Manu, himself
taught it regularly to me Munwu in the beginning : afterwards I taught
Marichi and the other holy sages. This Bhrigu will repeat to you this
Shéstra without omission; for, this sage learned from me the whole of
iti, perfectly well.—Manu, i, 58-59. ~ : :

| e g wer wer g fas e |
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2. The Veds, the Smriti, the approved usage, and what is ngreeable

to one’'s soul opr ‘eonscience; wi there i3 mo other guide, the
H Le—T. - s
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wise have declared to be the quadruple direct evidence of Dharma or
law and other Means of securing good.—Manu, ii, 12.

v gfh i RTe ' T s e
G TEWS: WY wHHET 3E Haw |
TIMEAET— ¢ | O |

3, The Sruti, the Smriti, the approved usage, what is agreeable to
one’s soul or good conscience and desire sprung from due deliberation,
are ordained the foundation or evidence of Dharma.—Y4jnavalkya, i, 7.

8 | JUT-~g- WAt wRmreny e tan |
e wmta faent wae = 952w |
TNTEEL—2 | ]

4. The four Vedas, together with their siz Angas or subsidiary
sciences, the Dharma-shéstras or Codes of Law, the Miméns4 or disquisi-
tion of the rules of scripture, the Nysya or science of reasoning or fules
of interpretation, and the Purdnas or records of antigquify, are the
fourteen sources of koowledge and Dharma.—Y4jnavalkya, 1, 3.

w1 ¥ fad ¥fees, sfa o w agawfad agfe, ou Janu |
A% wou,—wAAET  agie; giRaALnwdaw:, fuwr Wy
T forget Y wtfasey xfa o .
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. qirdmrf: gwR wwd W, T ghaAT e dwate |
a1 ¥a: g InSwia, awsnay swaaly & |

wagEufEg, L1189

5. Two sciences should be known—this is what was said by those
who knew the Revelations :—the Ultimate and the Non-Ultimate.

Of these, the Non-Ultimate consists of the four Vedas, namely, the
Rik, the Yajus, the Séman and the Atharvan, and of the siz Angas,
namely, the Sikshd or the science of proﬁr articulation and pronuncia-
tion s Othography and Orthoepy, the Kalpa or the regulation of the
manner of performing sacrifices, Vyékarana or grammar, the Nirukta
or thesaurus, with mation of the etymology of words, the Chhandas
or prosody and the Jyotisha or asironomy. - )
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And the Ultimate is the science embodied in the Upanishads by
which is known the Imperishable, i.e., that which is imperceptible to. the
organs of sense intangible by the organs of action, not sprung from any
parent, destitute of any quality or colour, having neither eyes nor ears,
“hich has no hands nor feet, which is eternal, omnipresent, all-pervading,
extremely subtile, undecaying and cause of all beings,—that which the
wise perceive everywhere: as the spider spreads out and draws in the
threa¢£ as the annuals grow up in the earth, and as the hairs long and
short grow from the body of a living person, so every thing here comes
into being from the Imperishable.—Mundaka-Upanishad, i, i, 4-7.

¢ | QAT W T IR0
aw fafwa-adfe: 1 g
gREnn® geuw fgarat afesw, aq vawy, wiafad,
famaAaewaETy | 8 |
° wiqufewy WRW YA GEAL, A9 WA SUeW:,
wafalay, WY (FaEx 9 W0, IRUTTH, AT MY
Sfaf e e

6. Dharma is a means of securing a desirable purpose or end i.e.,
lappiness uncontaminated with pain of which the Vedic injunction or
precept is the only proof or source of knowlegde.—2.

« An exahination or establishment by reasoning of the means of
kmowledge of Dharma, s made in the following aphorisms, that is to
suy, the proposition that the Vedic precept is the only means of knowing
Dharma is established by reasoning in the next two aphorisms.—3.

The intellection or knowledge that arises on the requisite perfect
union of a person’s senses with existing objects is called perception; that
i.e., perception is not the means of knowing Dharma, by reason of its
causing knowledge of existing things only, and therefore Dharma which
18 mot tn existence at the time of knowledge derived from Vedic precepts,
cannot be provad by, or known from, perception ; hence, Dharma is
also beyond the scope of Inference founded, as it is, on the Perception
of existing facts,—4. :

Bat the conpection of a word with i¢s meaning is eternal or natural
not artificial, i.e, not made by mun; the instruction or precept by the
Vedic words is the only means of knowledge of that, 4., Dharma, and is
nob otherwise proved erroneous; hence as regards the meaning conveyed
by the Vedic instruction which is not known by means of any other
proof save that of the words, the same i.e., the instruction is proof or the
only meuns of knowing the truth of what is conveyed by the wonrds,
because ‘it is' not, dependent on any other proof, ie., the intellection”
caused by the hearng or perusal of the e'edw words s self-evident,
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that 18 to say, it dloes not require any other proof to establish ils exis-
tence : -This is the opinion of Vy4sa also.”—5. —Jaimini, 1, 1, 2—5.

© |- Fafafrgelmareriesie: |
TROQEHGEE: FTAGATCHA |
gun-qrE y-fafeaar ettt |
mataat afIsy wHarAnaSET: |
TINAST—¢ | 8-Y |
&4 afcden fag ey, war aargmeEy w-
wreEy wiaweq | sfa faamaa )

7. Manu, Atri, Vishnu, Hirfta, Yéjnavalkya, Usanis, Angiras, Yama,
A’pastamba, Sambarta, Kétydyana, Vrihaspati, Parisara, Vyasa, Sanltha,
Likhita, Daksha, Gautama, Sétdtapa and Vasishtha, are the compilers of
the Dharma-sastras or Codes of Law.—Y4jnavalkya, i, 4-5.

.. The Mitdkshard on this passage says:—This is not an exhaunstive
enumeratio®, but illustrative§ hence, the cowmpilations of Buaudhiyana
Ndrada, Devala and others being Dharma-séstras, is not contrary to 1t.

T | YN NRHEAG WK A0 @i ) ¢
wfa a1 wgETHET AW YA |
faltd @aw @ wafa wqaE ) g |
faeuwra w | v Sifafa, e 18

8. It may be contended thot as the words of Revelation form the
foundation of Law, therefore that such «s the Smriti which is not
embodied in such words should not be regarded as authority.—1.

But the answer i, the Smritis being compiled by the sages who were
also the repositories of the Revelation from whom it was handed down
by tradition until recorded in writing, there arises an inference that the
Smritis are founded on the Sruti or Revelation, and therefore they should
be regarded as authority.—2.

But if there be conflict of any precept of the Smriti with one of

the Sruti; the Smriti must be disregarded as spurious ; since the
inference arises, only when there is no such conflict.—3.

A Smriti must be disregarded as spurious, also, when there is found

" & reason for fabricating it, such as the covetousncss of priests or th
like. =—4.~Jaimini’s Purva-Miménss, i, 3, 1-4. f p ,or the
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The argument in the second of the above aphorisms is explained in the
following sloka cited and commented on by Pértha-Sarathi in his, Shéstra-

Dipiké,— . .
fed: sdmmaEn aquitaeIma: |
W AgHEET Wamt Iggear |
Revelation is inferred to be the source of the Smritis, because they
are remembered and compiled by those who admit the Veda alone and
nothing else to be the source of law, and because they have been

adopted and acted upon as authoritative by such persons, and because
their being founded on the Veda is probable.

& | FIEA-TARAITAG-AF WA |
4 Rafufird st swnay wa=d o
afaq W T W= TRM-wAEE )
At FrATEET € LA SR ||

AR —R ] o=

9. The holy country lying between the holy rivers Sarasvati and
Drishadvat{ is called Brahmivarta: the custom in that country, which
has come down by immemorial tradition and obtains ameng the castes
pure and mixed, is called approved usage.—Manu, ii, 17-18,

to | FARNY WAATY UYTAT: YIRAST: |
« ¥ awfeRdr 3 awmanizA i

TARANGAE GRIACASAWA: |

& © wfcs fueq vhaat wsaman o

fenag-fraraay ag afaanarefa |

AT WY TERA: AR |

WIEFEY & YA, WEgEry afgany |

ATt fradtewratay fagau |

AQEY TUH T I¥ |qaTa |

¥ w4 afwd) T Fr=ww@a: o |

T feomaa Fae §9aT) vawa: |

Uy gty wfmq a1 fralyg sfamfia: o .
|, 1088 |
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10. Next g holiness or fzmsn’tion to Brahmévarta is the country
called Brahmarshi consisting of Kurukshetra, Matsys4 Panchél4 and
Stirasens. From a Bréhmana born in this country all men on earth should
learn their respective usages. The country lying between the Himavat
and the Vindhya mountains and to theseast of Vinasana the place where
the Sarasvat? disappears and to the west of Prayiga i.c, Allahabad is
called Madhya-desa or the middle country. The country extending to the
eastern, and to the western oceans and lying between these very mountains
the wise call Ary4dvarta. Where the black antelope lives naturally, that
is known as the sacrificial country ; beyond the same is the country of the
Mlechchhas. These countries, the twice-born persons should take care to
dwell in if born elsewhere; but a Stdra may live anywhere, for the sake
of maintenance.—~Manu, ii, 19-24. .

e | efata femaa: salw fage § wam, 3 I, a9y

“raan, 7 @9 AfaaAawyal | e mEtE Tareys |

TEEFANTATAR, q1a% a1 KU faqfa a1ag awass-
fafa 1 afrs: | wwwrand 0

11. “Those laws and those usages that are observed in the country
on the southef the Himavat and on the north of the Vindhya, all those
ought to be followed : but not the laws prevailing among the Mlechchhas,
that are different from these. This country between Himavat and
Vindhya is called A’ryavarta; some say this country is limited to that
which lies between the Ganges and the Yamuna, or extends sQ far as the
l()}lz,ck antelope roams, where spiritual pre-eminence obtains.—Vasishtha,-

L

R | gf@q 2T 7 wia JawT Fafafa: |
aig afqreEsqY ag a0y SaTAa: |
ITHISRL—Q | {83 I

12, Whatever customs, practices and family usages prevail in a
country, shall be preserved intact, when it comes under subjection by

(conquest).—Yéjnavalkya, i, 343.
'u 1 afas B 7 Wiy miazey wfwa: |
q afeds maat 7 g B fa )
afeq % g R K@ wwshy an )
at g fafedt wh-wt wd v fauradq
W GUATHIIS-YA: |
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18. But if any usage required by utility is establihed in a locality
contrary to the written texts of law, it should be practised therein enly,
but not in any other district. Whatever customary law is prevalent
in a district, in a city, in a town, or in a village, or among the learned, the
said law though contrary to the §mritis must not be disturbed.—Devala,
cited in the Parfsara-Médhava.

t8 | g qaARAt afad maeE |
WU R 4¥S JTREAR wifwd |
At g RS iEar: |
: a U7 & gag-qIRHa ga |
gRIfEaTfaas Twafagued amafas rgarand adan |

14, A’Fastamba has briefly explained the reprehensibility or non-
reprehensibility of all such usages as are contrary to the written texts of
law; by referring them to different loealities. By these usages they
do not become liable to censure, who have got them by tradition, and
whose predecessors used to practise them ; others, however, are not so,
but become guilty of violating the written teats of law, if they practise
those usages.

This is stated as the opinion of others, by Kum4rila Swiuin who him-
self maintains the invalidity of such usages, in his Tantra-Vartika, first
Chapter, third P4da or Section.

up‘smzmmﬁgtmm: 9wy |
A1 arel Ay N4 wEd qa o
WY ARRIAY AIHBIT AT |
gy wewes wiie aus aun o
I AYIAY SWH THTEH HaH |
NUY TREAET SR TINTHA N
YR AN A TR WA |
ARAY YT AWTWY qa: G0 |
iy nfaeany 307 Ammare 9 |
YHRAy AR anefay aq |
faggad, vgre-r0 0

15. Eighteen Purdnas are enumerated by those versed in the
Purdnasi—the Brdhma, the P4dma, and the Vaishnava, the Saiva, Bhéga-
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vata, likewise, anqther is the N4radiys, and the Mérkandeya is the seventh,
and the A’gneya 1s the eighth, likewise the Bhavishya is the ninth, the
tenth is the Brahma-vaivarta, the Lainga is ordained the eleventh, and
the Véréha is the twelfth, and the Skinda is the thirteenth, in this
enumeration the Védmana is the fourteenth, the Kaurma is ordained
the fifteenth, posterior to these are the Métsya, and the Géruda and the
Brahménda: In all these the subjects dealt with are, the creation,
the secondary creation, the dynasties of gods, smgesand kings the ages
of tg:lezworl , 88 well as the career of the dynasties,.—Vishnu-Puréna, iii,
vi, 21-25.

g | TA¥Q WA wals: vawd |
gfagfafada g fata ad=dr

16, In case there be two contradictory precepts of the Sruti or of
the Smriti, they are reconciled thus,—different cases are to be assumed
to which they are respectively applicable: but if there be a conflict
between a text of the Sruti and one of the Smriti, the Sruti alone must
prevail, o

te | WAIfAQE MEY TAAA AIEA: |
| W g e e xfa fafa
FTATERE—R | ]

17. But in a case of conflict between two passages of the Smriti,
reconciliation based on usage must prevail : but the rule is, that the
sacred books on law are more weighty than sacred books én politics.—

Yéjnavalkyns, ii, 21.

= | gfamfagoemt @GO 99 e
a7 M waTCy Aa¥a glaaw )
[rgdfear |

18, When there is a conflict between the Sruti, the Smriti and the
Purdna, the Sruti must prevail: but in a conflict between the latter two,
the Smriti must prevail.—~The Code of Vydsa.

‘L& | WIAN AAQT ATAT TG W qAEY |
werdl Safafeg winy waretqn g1
- FIVTW|ML— L g
19.. Practise with care what is lawful, by body, mind and speech ; but

practise not that which is abhorred by the world, though it is ordained in
the Sacred Books; for, it secures not spiritual blies.—%&jnavalkya, i, 156.
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Ro | e Sywfafed whre waretq w g
TEE-TTAT- AT FASY-Faureas |
fewrn WAy wETguEREn |
Batw Al wiay: |
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AT 9T ATEIR aRT wgER T |
TEARIA—RR | 424 |

20. But practise not what is abhorred by the people, though it is
ordained in the sacred books; for, it secures not spiritual bliss. Taking
sea-voyage ; carrying a waterpot by students; likewise marringe by re-
generate men, of damsels not belonging to the same tribe; procreation of son
on & woman by her husbaund’s younger brother; slaughter of cattle for
entertaining honoured guests ; offering of flesh meat in ancestor-worship;
retirement to a forest or adoption of the third order of life; gift over
again of a daughter once given in marriage though still a virgin to another
bridegroom ¢ study of the Vedas for a long time; man-sacrifice ; horse-
sacrifice ; ceaseless walking with intent to die; and likewise cow-sacri-
fice ;—these practices though permitted by the sacred books, the wise
declare avoidable in the Kali age.—Vrihan-Néradiya-Puréna, xxii, 12-16.

- .

e | TR gaaa afay: |

Y2y Te-Nure-gFefaaaw |

AT, eaw Agdafaga: |
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c | o . ,

Hy L~~2,
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21. Recognjtion of sons other than the Aurasa and the Dattaka;
garticipaj;ion by a Brdhmana of food from the following descriptions of
tdras, namely, his slave, his cowherd, his family-friend, and the cultiva-
tor of his land delivering half the produce; pilgrimage by a householder
to a very distant holy place; participation by the Brdhmanas and the
like, of food prepared by a Studra; suicide by falling from a precipice or
by cremation ; likewise suicide by a person extremely old or the like :—
In the beginning of the Kali age, these practices have been prohibited
after consideration by the learned for the protection of the people: for, a
convention also, made by the virtuous, has as much authority as the Veda.—
A’ditya Puréna quoted by Raghunandana. ' '

« 3| FaT@w fed afy arfey egw g
faftafunte: oy wratfe S ) o
’ e Fzew wrweey Tl |
weTEng Wiy fAgnfa gug guw 1 0
Rure wrmH we, faaa-serfafama: |
a\;‘uﬂmﬁmtmﬁwnsv
¢ Jgwdy wrerd dfagw fawa: |
wafamargea faag: enfi-aredr 1 v
AAARIHY TTeE FwATa | .
QI TYEYT AEAeCRA T 1 § |
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germETERaT Mrefamiay | © |
AR T | 90

22. In his Court of Justice, either sitting or standing, holding forth
his right arm, unostentatious in his dress and ornaments, let the king,
every day, decide, one after another, causes of suitors, separately classified
under eighteen Forms of Action, by rules founded on Local Usages and
Codes of Law. Of these Forms of Action the first is the Recovery of
Debts, the others are,—(2) Deposit and Pledge, (8) Sale without Owner-
ship, (4) Juint Concerns or Part'nerskig, (5) Resumption of Gifts, ()
Nun-l}mymenb of Wages, (7) Breach of Contract, (82 E.escission of Sale
and Purchase, (9) Dispute between the Owner of cattle and the Shepherd,
(10) Dispute relating to Boundaries or T'resspass, (11) Violence consisting
of Assault, 112) and Violence consisting of Abuse or Slander and Defam-
ution, (18] Theft, (14) Force consisting of robbery, hurt or violence on
women, (15) Adultery, (16) Duties of Man and Wife, (17) Partition and
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Inheritance, and (18) Gambling and Betting :—these are jn this world the

eighteen foundations upon which litigation rests.—Manu, viii, 2-7,

Nérada has added another form of Action called wawm® or
Miscellaneous, which includes various matters that cannot come under
those declared by Manu, and in which the Action arises at the instance of
the king. The first and the last lines of Nérada’s description of it are
as follows :—

Y | ARIAR GANGAT qTE TAHD: |
% ¢ a gAY 9§ aq WY HRGR |

93, In the Miscellanecous Form of Action, the litigation depends
upon the king. Whatever is not considered in the foregoing Forms of
Action, all that wonld come within the Miscellaneous Form of Aétion. -

8 | WA auiqrafia: ot |
. wragafa ¥ uF wAYRCAS ¥ aq |
TN, 4 |

24. If a person wronged by others in a way contrary to the Smriti
or Custom complains to the king, then arises a Cause of Actien.—Y4jna-
valkya, ii, 5.

ORIGIN, AND SOURCES OF LAW, SCHOOLS, &ec.
W AW WA NYIATH

Divine origin of laws.—The Hindus believe their law to be
of divine origin, and they believe this not only of what Austin
calls the laws of God, but positive law also is believed by
them to have emanated from the Deity. The idea of Sovereign
in the modern juridical sense was unknown to them. They
had kings, but their function was defined by the divine law
contained in the Swmritis, and they were bound to obey the
selfsame law, equally with their subjects. By this original
theory of its origin, the law was independent of the state, or
rather the state was dependent on law, as the king was to be
guided in all matters connected with Government, by the
revealed law, though he was not excluded from a control over
the administration of justice. The king being theoretically the
administrator of justice his decrees. must have been recognized
as binding on suitors from the very earliest times. And this
gradually introduced the view recognized by commentators that
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royal edicts ip certain matters have as much binding force as
divine {aw, should the former be not repugnant to the latter.

The earlier notion of law was gradually modified to a certain
extent, as may be gleaned from the remarks of the commgnta-
tors, And the conception of plsitive as distinguished from
divine law, presented to us by the commentators, nearly
approaches the ideas of modern jurisprudence.

The sources of law.—The term source of law is used-in two
senses : in one, the Deity according to the Hindus, and the
Sovereign according to modern jurisprudence, is the fountain
source of law; and in the other sense, the term means that to
which you must resort to get at law, in other words, the evi-
dence or records of law, which you are to study for the purpose
of learning law. In this sense, the sources of Hindu law
are the Sruti, the Smriti, and the Immemorial and approved
Customs, by which the divine will or law is evidenced.

Sruti—The Sruti is believed to contain the very words of
the deity. The name is derived from the root sru to hear, and
signifies what was heard.

The Sruti contains very little of lawyer’s law : they consist of
hymns, ard deal with religious rites, true knowledge and libera-
tion. There are, no doubt, a few passages containing an inciden-
tal allusion to a rule of law, or giving an instance from which a
rule of law may be inferred. The Sruti comprises the four Vedas,
the six Veddngas, and the Upanishads: Text No. 5. The Upani-
shads embody the highest principles of Hindu religion, referring
to which Schopenhauer says,—¢In the whole world there is no
study so beneficial and so elevating as that of the Upanishads. It
has been the solace of my life, it will be the solace of my death.”

Swriti.—The Smriti means what was remembered, and is
believed to contain the precepts of God, but not in the language
they had been delivered. The language is of human origin,-
but the rules are divine. The authors do not arrogate to
themselves the position of legislators, but profess to compile
the traditions handed down to them by those to whom the divine
commands had been communicated. .

The Smritis are the principal sources of lawyer’s law, but
they also contain matters other than positivelaw. The complete
Codes of Manu and Ydjnavalkya deal with religious rites,
positive law, penance, true knowledge and liberation. There
are some that deal with positive law alone, such as the Code of
Nérada, now extant. Many others contain nothing of civil
law, The Smritis as a whole deal with man as a being of
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infinite existence, whose present life is like a point in a straight
line infinite in both directions. ) . )
It should be noticed that writers on the Mimdnsd system
of Hindu Philosophy discuss the question,—- Why should
Smritis composed humart beings be taken as evidence of
Dharma or'Law, ofy which Revelation is admitted by all to
be the only source? They maintain that the Swritis must be
inferred to be founded on lost or forgotten Sruti, inasmuch as
they are compiled from memory, and are declared as embodying
binding rules of conduct, by the sages who were perfectly
familiar with the Vedas, and who admitted the Sruti alone and
nothing else, to be the foundation or evidence of Law ; and as
they have all along been adopted and followed in practice by
the sages, as well as by other persons learned in the Vedas and ,
entertaining the same view with respect to the origin and
source of Law. They also notice an objection that may be
raised to this, namely,—Why then have not, the very words of
the original revelations that are supposed to be the foundation
of the %mritis, been preserved? And they refute it by saying
that human memory being frail, there is no wonder that
precepts should be remembered while the exact words in which
they had originally been expressed might be forgotten. There
is a great distinction between the sacred literature dealing with
rules regulating the conduct of men in this world as members
of societys and that relating to purely religious matters ; the
recepts of the former are observed in practice, while the latter
1s rather theoretical in character, the wording of which was
therefore of greater importance than that of the former. The
rise of different Sdkhds or schools of Vedic literature affords
evidence of the loss of the exact wording of portions of the
latter kind of Revelation, since parts of the Vedas, found in
one Sdkhd are wanting in others, showing that when the
Vedic literature used to be handed down by tradition, parts
were omitted by different Sdkhds with a view to lighten the
burden on the memory of students: and the practice with the
teacher of a particular Sikhd, who was familiar with the other
Sékhés also, was not to teach to a pupil of his own Sikhd, the
exact wording of those portions of other Sikhds, that were
wanting in his own, but to give their purport in his own
language, so that the same might not be mistaken as part
of his own Sdkhé. :
It is worthy of .notice that the inference set forth
nbove forms the foundation of the authority of the .Smritis,
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When this inference cannot properly be made with respect
to a particuldr precept of Smriti, then the same must
be disregarded as spurious. Thus, if a Smriti is in conflict
with Sruti, it must be rejected as being not founded on Reve-
lation. Similarly, a passage of *Smriti, the origin of which
may reasonably be attributed to the covetousness of priests, or
to the selfishness or the like improper motive of some persons
who might introduce any interpoﬁatxon in it, connot be regarded
as authoritative, but should be discarded as a fabrication and
interpolation :—See Texts, No. 8.

Dharma, Law & Sources.—The word dharma is generally
rendered into- Law and includes all kinds of rules religious,
moral, legal, physical, metaphysical or scientific, in the same
way as the term Law does, in its widest sense. The word is
derived from the root dhr: to hold, support or maintain, and it
means law, or duty, or the essential quality of persons or
. things. By the term dharma is understood the rules whereby

not only mankind but all beings are governed ; it also imports
duty or distinctive feature of beings implying subjection to,
or control by, the rules. The term Shdstra is derived from the
root Shds $o teach, enjoin or control, and means teacher. The
Sruti and the Smriti are comprehended by the term Dharma-
shdstra in its primary sense, inasmuch as the objects of both
are to teach of rules or duties. But the word Dharma-shdstra
is often used to designate the Smritis alone, with & view to
mark their practical importance : thus Manu says,—

fag 3 favar wharemg § gfe: |
which meatis,—* By Sruti is known the Veda, and by Swriti the
Dharma-Shdstra.” :

The Vedas are rather theoretical than practical : of the
Vedas, the Rik consists of hymns in praise of Gods and things ;
the Sdman consists of hymns intended to be sung; the Yajus
describes sacrifices and their ceremonial ; and the Atharvan is
disapproved as it prescribes ceremonies that may be performed
for causing injury to an enemy or the like; the nishads
deal with theology and the means, implying esoteric Hinduism,
whereby a person may attain moksha or liberation of the soul
from the necessity of repeated births and deaths, and its restor-
ation to its original state of ( sfeem=: or) Existence, Knowledge
and Beatitude—the Summum Bonum of the Hindus. While the
Smwriti lays down rules relating to sacramental and other religi-
ous rites, and positive law, and pollution, penance and theology,

-
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intended to be practically abserved by men inethe course of
their lives ; and in doing so, it embodies, in modern Sanskrit,
many of the rules of the Sruti; and accordingly the term
Dharma-Shéstra is applied to it with a view to thrust into .
prominence its importance in a practical point of view,

Dharma is defined by Jaimini the founder of the School of
Hindu philosophy, called Pirva (prior) Mimdnsd, to be the
means of attaining the desirable ends of man, knowable from the
Vedic precepts alone : (Text No. 6). The ends of man or yewei:
are, four, namely,—warémmarar _or Religious merit securing
heavenly happiness after death, Wealth, Desirable ohjects other
than these, and Moksha or liberation from metempsychosis or
Restoration of the soul to its own real state of ( gfgzm=: or)
Existence, Knowledge and Beatitude, the realization of which
is prevented by Mady4 or illusion. It should be noticed that
the term ¢ Desirable objects” includes the other three of
the group of four; but they are separately mentioned to indi-
cato the importance attached to them by different persons.

The term Dharma, therefore, includes not only what are
conveyed by the term Law in its widest sense, but also persons
and things that may be the means of attaining ahy of the
desirable ends. And positive law which is conducive to the
welfare and well-being of people, is comprehended by the term
“ Desirable objects.”

In the *English translation of the original texts, the word
Law is generally used as equivalent to Dharma, leaving out
of consideration any thing else comprised by it according to
Jaimini. And that appears to be the sense in which the word
is generally used.

It is in this wide sense, that the sources of dhiarma or
law are (1) the Sruti, (2) the Smriti, and (3) the Immemorial
Customs. The first though of the highest authority is of very
little importance to lawyers. The last again are of very great
importance, as being the rules by which the people are actually
guided in practice, and their value has come to be specially
recognized under the British rule, and authorized records of
customs of various localities have been compiled. They over-
ride the Smritis and their accepted interpretation given by an
authoritative commentator, should these be inconsistent with
them. They prove that the written texts of law are either
speculative and never followed in practice, or obsolete. The

indu commentsdtors have not, except in a few instances,
devoted much attention to these unrecorged customs and usages,
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though they vecognize their authority as a source of law. They
have confined their attention to the Smritis alone, which cons-
titute the primary written sources of law. The customary law
will be discussed later on. .

The exact number of the Smritis cannot be stuted, many
of them are not extant, being either lost or unprocurable.
From the quotations in the various commentaries you may
make a list of the Codes. Most of them are written in metre,

“and a few in both prose and metre. They do not appear to
have been written at the same time, nor do they lay down the
selfsame law ; and a process of development may be perceived
in them. Thus there is conflict of law as laid down in the
different Codes on various matters.

Conflict of law and commentaries.—Conflict of law, however,
is opposed to the theory of its divine origin, from which perfect
harmony between the different Codes must necessarily be
expected. The conflict between the Smritis, seeming or real,
has given rise to the commentaries or digests that are called
Nibandhas. Conflict between the Shdstras, however, is admitted
and the mode of reconciling them is pointed out thus :—«When
there is a conflict between two texts of the Sruti or of the
Smriti, they are to be presumed to relate to different cases;
but where a text of the Sruti is opposed to one of the Smriti,
the former must prevail.” (Texts RI 0s. 16—18.)

Scope of Shastras.—This admission of the existence of con-
flict of law, opposed to the theory of its origin, has landed the
commentators upon a difficulty, which they attempt to get over
in the following way :—The proper object of the ghéstras, say
they, is to teach of things that lie beyond the scope of human
reason ; what men would do or refrain from doing of their own
accord from purely human motives, need not be laid down in
the Shéstras ; accordingly they classify the precepts laid down
in the Shéstras thus :—where a precept forbids men to do what
they may do under the natural impulses, it is called a Nishedha
or prohibition : but where a precept enjoins men to do a certain
thing, when no reason could be suggested for doing it, it_is
called an Utpatti-vidhi or an injunction creating a auty : Bnd
a precept regarding what men may do, of their own aceord,
may come within the purview of the Shdstras, if it enjoins that

‘agt at a particular time or place; such a precept is called a
Niyama-vidhs or restrictive injunction : there is a third kind
of vidhs or injunction called Parisankhyd which is an injunc-
tion in form, but a prohibition in purport, as for instance;—
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¢« Man shall eat the flesh of the five five-clawed animals,”—which
means, that man shall nof eat the flesh of five-clawed
animals excepting that of the five specified ones : but precepts
that do not fall under any one of the above descriptions are
called Anuvdda, superfluous Fules that need not have been
laid down in the Shdstras,

Positive law and Shastras.—The commentators do, either
expressly or by necessary implication, hold that the Shdstras
in so far as they deal with positive law, are generally Anuvdda
or superfluous, inasmuch as the rules of positive law are
deducible from reason, in other words, from a consideration of
what best conduces to the welfare of the society and suits
the feelings of the people. This is proved by the systems of
law obtaining among non-Hindu peoples who are utterly ignor-
ant of the Shdstras. They do, in fact, draw a distinction
between positive law on the one hand, and the rules of religious
or oral obligation on the other.

Thus the author of the Mitdkshars (1, 3, 4,) -cites and
follows a text which runs thus :—¢Practice not that which
is legal, but is abhorred by the world, for it secures not
spiritual bliss.” This text does virtually suggest the maxim
Vox populi est vox Dei and maintain that popular feelings
override an express text of law contained in the Shéstras,
taking of course, the term law in the limited sense of lawyers.

Factum Valet,—On the very same principle does rest the
so called doctrine of factum valet quod fieri non debuit, usuall
though not correctly, thought to be peculiar to the Bengal
School, and enunciated for the first time by the author of the
D4yabhéga, the founder of that school. For, it has been held,
and if I may presume to say so, correctly held by the Privy
Council in the case of Wooma Deyi, 1. L. R., 3 Cal., 587, that
the doctrine is recognized by the Mit4kshars School also. There
appear to be considerable misconception and difference of
opinion as to what was intended to be laid down by the author
of‘) the Ddyabhdga in the passage—awanamfy agitswe rarcaras:—
which means, “ A thing (or the nature of a thing) can-
not be altered by a hundred texts.” The rule intended to be
laid down may be thus formulated,—An act or transaction done
by a man in the exercise of a right or power, natural or recog-
nized by law, cannot be undone or invalidated by reason of
there being texts in the Shdstras prohibiting such act or
transaction. ,

. The above passage of the Ddyabhdga, was rendered by

He Le—3.



18 . FACTUM VALET. [cHAP. T
Colebrooke iyto,—* For a fact cannot be altered by a hundred
texts.” The. founder of the Bengal School holds that an
alienation by a father or a co-heir, of his self-acquired immov-
able property, or of his undivided share in joint family
property, respectively, is perfectly valid, even when made
without the consent of his sons in the one case, or of his
co-sharers in the other, notwithstanding texts of law requiring
such consent. And in support of this position he sets forth
the above reason. His argument is this :—Ownership consists
in the power of dealing with property according to pleasure ;
it cannot but be admitted that the father and the co-heir
have ownership, respectively, in the self-acquired immovable
and in the undivided share, and consequently power of
alienation : hence, the nature of the thing ownership, or its
incidents such as sale or other alienation, cannot be aftected
by a hundred texts prohibiting alienation without consent ;
"such texts therefore, are to be taken as admonitory buf not
imperative. Of the same effect are texts prohibiting gift
or other alienation of the whole of his property by a man
having wife and children to support. Parallel to them are
passagese forbidding the gift in adoption, of an only son by
a person in the exercise of patria potestus or parental property
in a child. This is one of the many principles upon which
commentators differentiate between rules of legal and religious
or moral obligation, which are blended together in the
Codes of Hindu Law.

There is no real difference between the two schools, as
regards the tests for distinguishing the rules of legal obligation
from those that are merely preceptive. The Mitdkshard rule
that a co-heir cannot alienate his undivided coparcenary
interest in joint property without the consent of his coparceners,
is a necessary logical consequence of the doctrine that co-heirs
are joint tenants, and not tenants in common as in the Bengal
School. Hence the distinction in this respect does not support
the opinion that the doctrine of fuctum valet is not recognized
by the Mitédkshard School to the same extent as in Bengal.

The following observations of the Lords of the Judicial
Committee on this maxim are instructive and should be carefully
read :—* Their Lordships ought to state their concurrence
with the learned Chief Justice in his remarks on the so-called
‘doctrine of factum wvalet. That unhappily expressed maxim
clearly causes trouble in Indian courts. Sir M. Westropp
is quite right in pointing out that if the fuctum, external
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act, is void in law, there is no room for the application of
the maxim. The truth is that the two halves of the maxim
apply to two different departments of life. Many things
which ought not to be done in point of morals or religion
are valid in. point of law. But it is nonsensical to apply
the whole maxim to the same class of actions and to say that
what ought not to be done in morals stands good in morals, or
what ought not to be done in law stands good in law.” S
Balusu v. Sri Balusu, I. L. R., 22 M., 423=26 1. A., 113, 144.
Practices to be eschewed in Kali age.—So also Raghu-
nandana in his treatise on marriage (Udvéha-Tattva) prohibits,
contrary to the Smritis and the earlier commentaries, the
intermarriage between different tribes, and in support of this
position cites a passage from the A’ditya-Purina, which
after laying down that certain practices including intermarriage,
though authorized by the Sistras, are not to be followed in
this’ Kali age, concludes thus— In the beginning of the Kali
age these practices have been .prohibited after consideration
by the learned for the protection of the people: and a
convention come to by the virtuous has as much legal force as
a text of the Veda.” (Text No. 19). >
Thus we see that the rules of the Sdstras in so far as
they relate to secular as distinguished from purely spiritual
matters, are not inflexible, but may be modified or replaced if
repugnant “to popular feelings, or if in the opinion of the
learned the exigencies of Hindu society require a change.
The Sistras therefore, do not present any insurmountable
difficulty in the way of social progress, and Hindus may
re-constitute their society in any way they like without
renouncing their religion. ,
Whether these practices (Text No. 19) have become illegal
by reason of the sa,i(ﬁ) prohibition, is a question which has not as
yet been considered by our courts. 1In one case the affirmative
was assumed, and an intermarriage was pronounced invalid :
Melaram v. Thanooram, 9 W. R., 552. ‘
Pura’nas.—The above quotation from the A’ditya-Puréna
shows that the Purénas also are considered by the later
commentators as a source of law. Jurisprudence, however,
does not come within the scope of the subjects that are,
according to the Purdnas themselves, dealt with in them:
(Text No. 12). They are voluminous mythological poems
professing to give an account of the creation, to narrate the
.genealogy of gods, of ancient dynasties and of sacerdotal
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families, to describe the different ages of the world, and to
delineate stories of Grods, ancient kings and sages ; and in doing
so they also relate religious rites and duties. These works are
said to have been composed by .the celebrated Veda-Vydsa or
compiler of the four Vedas, and are enumerated in some of the
Puranas to be eighteen in number. But there are many
other works of the same kind, the authorship of which
is not attributed to Vydsa which appear to have been written
subsequently, and which are on that account styled Upa-Purénas,
and are respectively deemed supplementary to one or other of
the eighteen Purédnas. The Purénas are not considered author-
itative so as to override the Smritis, but are deemed to illustrate
the law by the instances of its application, that are related by
themn and are looked upon as precedents : (Text No, 18). With
respect to their authority in matters of positive law, Professor
Wilson rightly observes that ¢ the Purénas are not authorjties
in law ; they may be received in explanation or illustration,
but not in proof.” It should be observed that the doctrine
of prohibition in the Kali age, of certain practices which
are authorized by the Smritis, is enunciated by some of the
Upa-Purénas, and cannot, therefore, be entertained by our
courts, if the Purénas are not authorities in law.

Customs : —Divine will is evidenced also by immemorial cus-
toms, indicating rules of conduct ; in other words, spch customs
are presumed to be based on unrecorded revelation. Maunu and
Yéjnavalkya declare @zt approved custom or usage to be
evidence of law. Some of the other sages use the term
fugrett: meaning usage of the learned instead of, and as equiva-
lent to, the said expression @=reTt meaning approved usage or
usage of the virtuous. By that term are to be understood the
traditional usages prevailing in a particular locality, which,
according to Manu, is Brahmévarta or the country between
the two rivers Sarasvati and Drishadvati, but which, according
to other sages, is extended so as to include according to some
the whole of Northern India between the Him4laya and the
Vindhya mountains excluding the Punjab and probably the
Eastern part of Bengal. Although from the explanation of
these terms, as given by some of the sages, they seem to be
limited to the usages of those that are virtuous and versed in
the sacred literature, yet as the usages prevailing among trades-
men, artizans and the like are maintained by the sages them-
selves to be binding on them, they are not to be taken as
limited or qualified in that manner. The limitations or quali-
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Iations, however, may be taken to be intendgd to exclude
mmoral customs. .
% The subject of immoral customs and usages is not free from
ifficulty. There are certain ,communities in India, whose ex-
stence 1tself may be attributed to vice and want of morals, as
or instance the dancing girls and the’'women of the town. The
indu Law recognizes the prostitutes as forming a separate
lommunity and existing from immemorial times, and lays down
jules relating to disputes between them and their paramours.
"he existence of such a class is deemed by the Hindus to be
onducive to the welfare of their society, and necessary for the
reservation of the chastity of women so highly valued and jeal-
usly guarded by them. There are usages among these unfor-
tunate women, that appear immoral to us, although they may
‘be conducive to their happiness, for instance the practice of the
adoption of daughters. These outcasted women, most of whom
have none to call their own, have recourse to adoption to
secure a relation who would look after them in old age,
although the minor girls so adopted may have to lead vicious
lives: thus this practice looked at from their point of view,
appears to be unobjectionable ; but from the other, it appears
smmoral. There is a conflict of rulings with respect to the
recognition by the Courts of Justice, of this usage as well as
a few caste-customs such as that authorizing a woman to
abandon her husband and re-marry without his consent, and
the usage permitting divorce and re-marriage by mutual consent
of the husband and wife. See Mayne § 55.

But it should be observed that when the question comes
before the courts for their decision, the mischief has already
been done; and the refusal to recognise the usage serves no
useful purpose, but in most cases involves great hardship by
defeating expectations and disturbing settled arrangements
of their property, intended by deceased persons to take effect
after their death.

Customs and Smritis or Law.—There is a difference of
opinion among commentators on the Mfménsé with respect
to the e/ Jentiary force of customs and usages; some commen-
tators & * of opinion that usages give rise to an inference of
being :,’,Al on unrecorded or forgotten Sruti or Revelation,
in thd ‘same way as Smritis do. While others maintain that
as the learned of modern times cannot be taken to have
been so familiar with the Vedas as Manu and other sages
were, the usages observed by the learned of comparatively
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recent times gannot give rise to an inference of being foundeql
on Sruti, but can only give rise to an inference of being:
based on some now lost or forgotten Smsits with which they
may be presumed to have been familiar. Accordingly theyff'
hold that usages are inferior to Smritis, and must not be
followed when in conflict with them. But agreeably to they
former view usages and Smritis are of equal authority ag;:
evidence of law; and in case of conflict between them, ‘the.
former must be taken to be of greater force as being actually
observed ‘in practice.

This view appears to accord with reason more than th
other, and has been adopted by the highest tribunal whicly
observes,—* Under the I!iindu system of law, clear proof 04“
usage will outweigh the written text of the law.” :

Custom is explained by the Judicial Committee thus,-—%
“ Custom is a rule which in a particular family or in a particulaty
district, has from long usage obtained the force of law.” It
must be ancient, certain, and reasonable, and being in derogation
of the general rules of law, must be construed strictly.”
Hurpurshad v, Sheo, 3 1. A., 259, 285.

It must not, however, be supposed that customs are always
in derogation of the general rules of law ; for, there may not
be any rules of the general law on a subject except what are
supplied by customs.

According to Hindu law and the decisions of the highest
tribunal, the Indian courts are bound to decide cases agreeably
to such customs when proved to exist, although they may
be at variance with the School of Hindu law, prevalent in
the locality. This appears to be a most salutary rule, regard
being had to the facts that many precepts in the Sdstras
are recommendatory in character, and that many innovations
have been introduced by Pandits of the Mahomedan period,
who were neither judges nor lawyers, in their commentaries
on Hindu law. .

This resembles the view taken by German jurists, of
customary law, and is opposed to that of Austin who maintains
that the rules of customary law become positive law when
they are adopted as such by the courts of justice or promulga-
ted in the statutes of the State. The great jurist seems to
have been thinking of the state of things in England, and
not in a country like India where there was no statute law,
but where the entire body of laws was based upon immemnorial
- customs and usages. . :
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Definition of custom.—Custom is a rule which in & particula
f lamily, or in a particular class of persons, orin a particula
goca]ity, has from long usage,—obtained the force of law.

1 Division of customs.—Customs may be divided under thre
%eads, namely, (1) Local customs, (2) Class customs, and (8

qamily customs. .

1. Local customs are binding on all the inhabitants of ¢
i jarticular locality which may be the whole country, or a pro-
ince, or a district, or a town, or even a village.

2. Class customs are customs of a caste, or of a sect, or of
the followers of a particular profession or occupation such as
' x[xgriculture, trade, mechanical art and the like.

3. Family customs are confined to a particular family, such
s those governing succession to an impartible Raj. Similar to
them are the usages of succession to maths or religious
foundations.

‘Essentials of customs.—Antiquity, certainty, reasonableness
‘and continuity are essential to the validity of a custom. On this
subject the Lords of the Judicial Committee observe as follows :
“Their Lordships are fully sensible of the importance and
justice of giving effect to long established usages existing in
particular districts and families in India, but it is of the
essence of special usages, modifying the ordinary law of
succession that they should be ancient and invariable: and
it is furtBer essential that they should be established to be
50 by clear and unambiguous evidence. It is only by means
of such evidence that the courts can be assured of their
existence, and that they possess the conditions of antiquity
and certainty on which alone their legal title to recognition
depends.”—Rama v. Siva, 14 M.I.A., 570, 585.

Time immemorial.—A custom, in order to have the force of
law, must be ancient or vmmemorial. It is therefore important
to consider what is to be deemed time ymmemorial. In Eugland
the expression Time immemorial, or Time out of mind, orgl‘ime
whereof the memory of man runneth not to the contrary, is
considered, to denote legally the time commencing from the
reign of ¥ hg Richard the First, 4.c., o.n. 1189,

An ¢ lon has been expressed that in this country the
time of ( uwe Permanent Settlement should be taken as the limit,
and it is asserted that there is no rule of Hindu law on the

oint. ’

P This assertion, however, is not correct. The Hindu lawyers
have laid down a reasonable rule on this question. One hundred
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years is the limit propounded by them. Whatever is beyond, ,

century is smmemorial or out of mind of man whose span {¢

life according to the Sruti extends to one hundred years only. .

accordingly everything previous to it must be beyond humaj

memory and as such immemorial. See Mit. on Yéjnavalky ,

i, 27. '

Family Customs.—The foregoing observations apply both 40
local and family customs: a family usage also must be anci¢;
and invariable, and being in derogation of ordinary law muiy
be satisfactorily proved :—Raja Nagendra v. Raghunat%
W. R, 1864, 23 ; Chandrika v. Muna, 29 1. A., 70. ’

But a family usage differs from a local custom in th’{s
that it may be given up and discontinued, and the dis,
continuance whether accidental or intentional will have th
effect of destroying it. On this subject the Privy Councﬁl
remarks :—* Their Lordships cannot find any principle or,

. authority for holding that in point of law a manner of eé“cenl;
of an ordinary estate, depending solely on family usage, may
not be discontinued, so as to let in the ordinary law ol}
succession. Such family usages are in their nature different
from a territorial custom which is the lex locz binding all
persons within the local limits in which it prevails. It is
of the essence of family usages that they should be certain,
invariable and continuous, and well established discontinuance
must be held to destroy them. This would be o when the
discontinuance has arisen from accidental causes; and the
effect cannot be less, when it has been intentionally brought
about by the concurrent will of the family.”—Raja Rajkissen
v. Ramjoy, 19 W. R, 8, 12=1. L. R,, 1 C,, 186, 195,

For the validity of a family custom it is not necessary that
the family should possess an estate which is technically known
as a Raj in the north of India or a Polliem in the south of
India : Choudhry v. Nowlukho, 2 1. A., 263, 269.

Customs and Usages.—Although the terms custom and
usage are often used as convertible terms, still sometimes a
distinction is drawn between them, and the former is applied to
those rules of which antiquity is an essential incident, and
the latter is used to designate those that may be of recent
.origin, such as those relating to trade or agriculture.

ith respect to the nature and character of mercantile usage,
the Judicial Committee observe :—¢There needs not either
the antiquity, the uniformity or the notoriety of custom which
in respect of all these becomes a local law, The usage may be still
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course of growth; it may require evidence for its support
n each case; but in the result it is enough, if it appear to be
o well-known and acquiesced in, that it may be reasonably
rresumed to have been an ingredient tacitly imported by the
arties into their contract:” Juggo v. Manik, 7 M.I.A., 269,
82; 4 W.R, P.C, 8.

The same principles apply to an agricultural usage which
ay be of recent origin, lapse of a long period of time being not
hecessary for its growth ; for instance, the usage of transfer-
Jbility of occupancy holdings may be established by evidence
Hf transfers by the tenantry without the landlord’s consent, to
vhich no objection was made by him : Dalglish v. Guzyffer,
. L. R, 23C, 427: 8 W. N, 21.

The Evidence of custom—should be unambiguous and such
Ixa.s to prove the antiquity, uniformity and continuity as well as
{the publicity of the usage, and the conviction of those follow-
\ing"it that they were acting in accordance with law. The
sstatements of experienced and competent persons of their belief

that acts done in accordance with the usage are legal and valid

are admissible as evidence, provided they be supported by
actual examples of the usage asserted: Gopal v. Raghupats,

7 M. H. C, 250.

Instances in which the custom or usage was followed,
especially Judicial decisions, in which the same was recognized,
aﬁ%rd evidénce of its existence: Harnabh v. Mandil, 1. L. R.,
27 C., 879. But a few instances of recent date are not suffi-
cient to establish a custom that must be shown to have existed
from time immemorial : Luchmun v. Mohun, 16 W. R.,, 179 ;
Kakarla v. Raja Venkata, I. L. R., 29 M., 24 ; 16 M. L. J,, 8.

But an agricultural or mercantile usage that need not be
ancient may be proved by statements of persons who are in a
position to know of its existence in their locality : Sariatulla
v. Pran, I. L. R., 26 C., 184.

Sources of positive law.—It has already been indicated that
the Smritis and Customs are the sources of the positive or
lawyer’s lyy 3. The definition given by Y4jnavalkya, of Cause
of Actio '~'}nplies the same view : (Text No. 22). For, itis
declared s .«t a Cause of Action arises when a person wronged
in & mahher contrary to the Smrits or a Custom, complains to the,
King. Manu also appears to support the same view; for, he
ordains that the King should decide causes of suitors according
11;3 rules founded on local customs and the codes of law :.(Text

0.20) ) - o

He To=4o
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But it has already been observed that certain innovationiq
have been introduced by the later commentators of the MahoLﬁ
medan period, and are contained in the Upa-Purdnas or minox.
subsidiary Purdnas which are modern compositions by Brdhma.,
nical writers. It is on the authority of these spurious works|
that some recent commentators maintain that certain practices
sanctioned or ordained by the Smritis must.not be followed if,
this Kali age. Some of these practices were condemned b -
the Smritis themselves, some are declared by the Mitdkshax,
and other principal commentaries to have ceased to be binding.
at present on the ground of the same being abhorred by th%’:
%eople, while the rest appear to have been opposed to the
réhmanical interests. For instance, the caste superiority ol
Bréhmanas depended according to the Smritis entirely on the‘f
study of the sacred literature and on possession of superior)
merit, in the absence of which they could not claim to be
*better than Sudras. The object which these writers seem to Have
had in view, was, to secure by these innovations their heredi-
tary superiority and exclusiveness by preventing mixture with/
lower castes. But Purdnas cannot override the Swmritis which
are admittedly superior to the Purdnas in authority. In order
to obviate this difficulty, these comparatively recent commen-
tators cite by the name of Smriti, those passages of these secon-
dary Purénas which are fasram-arnfa, that is, which declare rules
of conduct, or in other words, which enjoin men to d8 or abstain
from doing anything.

Accordingly, the Pandits who were appointed to advise the
judges of the British Indian Courts, on points of Hindu law
and usage, misled them by incorrectly representing these inno-
vations to be as authoritative as the Smritis.

And Sir William Jones was misled into giving prominence
to certain passa%es of an Upa-Purdna on these innovations, by
inserting their English version at the end of his translation of
Manu's Code, which passages were palmed off on him, as
Smritis or passages of law.

Biit .it should be observed that the names of Smit; and
Purdna are given to different works ; and while dealing with
the relative authority of these works, the Smiitis have been
pronounced to be superior to the Purdnas. Hence it is difficult
tS(;n understand how some passages of the Purdnas can be called

rite. ' "

It has already been observed that even passages of the
Smriti, the origin of which may reasonably be traced to
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ovetousness of the priests, or selfishness of any, persons, are to
e rejected as spuriqus and fraudulent interpolations. ’
Hence these innovations, in so far as they appear to be
ictated by improper motiveg of the writers, cannot be regarded
o be of .any weight ; far less can they be treated as authority.
& As regards the relative authority of Smritis and Customs
hen they are in-conflict, it has already been shown that it is
ow settled law that the latter override the former. _
But Kumdrila Swimin and other commentators of the
fménséd school of philosophy, who were opponents of the
uddhists and supporters of Brdhmanisin,. and took upon
hemselves the tasﬁ of refuting the peculiar doctrines of
Buddhism, felt themselves bound to maintain the superiority
of the Séstras over human institutions, and were therefore
unwilling to accept the authority of customs and usages
that are .contrary to the Sdstras. Accordingly, those who
reluctantly admitted the binding character of such customs
and usages, did however, maintain that their authority should
be confined only to the locality, or to the caste or the class of
persons, where or among whom, they are found to prevail, that
18 to say, the authority of the Séstras should be curtailed
only to that extent and no further.

Commentaries.—The Sruti and the Smriti are, theoretically
speaking the sources of law. But all these are now practically
replaced by the Nibandhas or digests or commentaries that are
accepted as authoritative expositions of Hindu law in the
different provinces, The commentators profess to interpret
the law enunciated by the Smritis or Codes of Hindu law.

" A critical reader of the different commentaries on Hindu law
will be impressed with the idea, that the positions maintained
by them respectively, which are at variance with each other,
cannot all be supported by the texts of the Srritis, which they
profess to interpret, but which appear to have been made
subservient to their views, by ringing changes upon the
language of the texts, rather than correctly interpreted. This
fiction of jnterpretation is found in every system of law. A
rule of 1 } is sometimes enlarged in its operation so as to
include o/, ke not covered by its language, or curtailed so as to
exclude’.. tase that falls within its terms: and this is designated

‘rational interpretation based upon intention. Whenever you
have a rule that is rigid in theory and you wish to get .out of
its terms, yow must have recourse to the fiction mentioned
above. This mode of changing law is not peculiar to Hindu
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law, but is common to many systems of jurisprudence. Tl\:g
commentaries, however, have replaced the Smritis; and it
not open to any one to examine whether a particular positiq.
maintained by an authoritative commentary accepted as.suc,
in a locality, 1s really supported by the Séstras. 31
Clear texts and principles.—But it must not be suppose’
that the commentators have no respect for the Smritis, ar,
have always disregarded or discarded them for the sake -
any principle introduced by them. On the contrary whi,
there is & clear and unambiguous text laying down a particul\(!;j.
rule, effect is given by them to it, although the same *
inconsistent with any principle referred to by them. In fac
they refer to common feature while dealing with individua:
cases, from which a general principle may be deduced. Ouj
courts, however, have gone further, they have deduced suc
general principles from the particular cases, and applied them
. to other cases to which they were not intended to apply. The
enerality of the expressions that may be found in somj
instances were not intended to be expositions of the whole law,
and cannot be taken to establish a proposition that ma;
seem to follow logically from them, since the law is not always,
logical at all : (Quinn v. Leathem, H. L., 1901, A. C., 459).:
For instance, a text of Yama provides in clear and un-!
ambiguous language that the whole and the half brothers of a.
member of a joint family succeed equally to his share in the '
joint smmoveable property, if succession opens to brothers.
ffect is given to this text in the Ddyabhdga, but the Calcutta
High Court refused to follow it. Another instance is the cur-
tailing of women’s rights in inherited Stridhan property, by the
deduction by our courts, of a general principle from the curtail-
ment of the heritable right which Jimitavéhana for the first time
conferred on women 1n the property of males even when
members of joint families, which (curtailment) he effected on
the authority of a particular text relating only to the widow’s
right to the husband’s estate, but extended by him to the estate
of all males, with respect to which only the law was changed
by him, and not intended by him to be extended to Strfdhan
property, succession to which he had dealt with in a separate
earlier chapter, where equal heritable right of sons and
daughters in their mother's estate is clearly declared by him,
so that it would not be reasonable to say that the daughters
take a lesser interest than the sons, in the shares respectively
allotted to them. '
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"0i Hindu and Mdhomedan, periods.—The commentaries of
Hindu period appear to have been composed by practical
yers, while' those that came into existence during the
rshomedan rule, were written by ¢ Sanskritists without law,”

o seem to be narrow-minded Bréhmanas having no concern

h the administration of justice, and whose works are more

igious and speculative than secular and practical, and contain
ny innovations of a retrograde character. The Mitdkshard
the D4yabhdga, the two commentaries of paramount
hority giving rise to the two principal schools of %indu law,
:Lworks of the former description, compiled by persons of
anced views, who have developed and improved the Hindu
¥ in many respects. There are many works of the latter
'scription, including the treatises on adoption, which properly
;-eaking, are not entitled to any authority as regards the
fvel rules sought to be introduced by them, upon the
élth?)rit of the Upa-Purinas fabricated by Bréhmanical
riters for the benefit of their own class.
i Age of Dayabhaga.—Jimutavéhana the author of the
4yabhdga appears to have flourished in the last quarter of
he eleventh and the first of the twelfth century of the
Christian era. The evidence of his age, almost conclusive, is
afforded by some passages of the K4la-Viveka another work of
.the same author, in which he states the occurrence of certain
astronomical positions of the sun and the moon in the years
1013 and 1014 of the Saka era, in such a manner that the
same appear to have been observed by himself, or to have
occurred at his time and were well-known. This agrees with
the account of Jimita, given by Eru Misra in his Kula-
Kérikd or Social History of the Bengal Brdhmanas, in which
he is stated to be the seventh descendant of Bhatta-Nardyana,
one of the five learned and virtuous Brdhmanas who together
with the five learned Kdyasthas were sent by the King of
Kényakubja the modern Kanauj at the request of A’disira
the %ing of Bengal, and who reached Gaur the then capital
of Bengal, in the month of Magh of the year 999 of the
Sambat ery jwhich is 57 years in advance of the Christian
era which # “ jn is 78 years in advance of the Saka era.

As w( ! mt-i%i)ated above, it now appears from the account
ven by Eru Misra that Jimitav4hana was the Minister of
iswaksena a King of Bengal, and also Administrator of
Justice, and was celebrated for his great learning. See Preface
to the second edition of the Ddyatattwa.
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Two Schpols.—The different commentaries have given ri
the several schools of Hindu law, which are ordinarily said t elt)o
fivein number. But properly speaking there are only two prig” ™.
pal schools, namely the Mitikshars and the Déyabhdga Scho n‘l’"

The Mitdkshard which is undoubtedly anterior to "hs‘
Déyabhdga is a running commentary on the Institute the
Yé,]na.valiya, by Vijndnesvara called also Vijndna-Yogin
cites texts of other sages, and reconciles them where they s
to be inconsistent with the Institutes of Y4jnavalkya. e
concise commentary is universally respected throughout +h"’
length and breadth of India, except in Bengal where it yi ‘.he
to the Ddyabhdga, on those points only in which they di lds
but it may be consulted as an authority even in Beng®'’
regarding matters on which the Diyabhdga is silent. T{ab
Déyabhiga, however, is not a commentary on any partic he
code, but professes to be a digest of all the codes, whjle¥ @
maintains that the first place ought to be given to the code} %
Manu. This commentary, or that portion of it which is n of
extant, is confined to the subject of partition or inheritan®"V
alone, whereas the Mitdkshard 1s a commentary on all branchvfe

O
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of law in its widest sense, professing as it does to elucidate tHf®
Institutes of Ydjnavalkya. e

The Mitakshara School—may be sub-divided into four o
five minor or subordinate schools that differ iy some mino
matters of detail, and are severally accepted in the differenl’
provinces, where the Mitdkshard is concurrently with som
other treatises or with local customs, accepted as authority,
the former yielding to the latter, where they differ.

Schools and Commentaries.—The schools, and the commen-
taries that are respected as authorities respectively, may be
stated thus :—

D4yabhéga,
Mit4kshars,
Bengal School .. {Déyatattwa,
Diya-Krama-Sangraha.
. Viramitrodaya.
Mitékshard.
** | Viramitrodaya.

{ Mit&kshar.

Benares School

Vivdda-Ratndkara.
Vivédda-Chintémani,

{Mitékshurﬁ.

Mithild School

Bombay School «se 1 Vydvahdra-MayGkha.
Viramitrodaya.
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Smriti-Chandrik$.
* ) Parésara-Médhava.
Viramitrodaya.

Mitdkshars.
Madras School

I may add, . Miséksharé.
The Punjab School Viramitrodaya.
- . The Punjab customs,
compiled in the Riwaz-i-am.

The Viramitrodaya generally follows and maintains the
doctrines of the Mitdkshard. .It refutes the contrary doctrines
of the Bengal school, meeting the arguments put forward by
the founder of that school and by his follower Raghunandana
the author of the Diyatattwa, to supgort the positions that
are opposed to the Mitikshard school. In the unchastity case,
(Morvram v. Keri, L. L. R.,, 5 C, 776=7 I. A., 115) the
Judicial Committee held that the Viramitrodaya “may also,
like the Mitdkshard, be referred to in Bengal in cases where
the Déyabhdga is silent.”

The Schools of Hindu Law are recognized by the later
commentators, and cite opinions of  the founders of other
schools thus, (=fa sram, or sfa zifawrar, and so forth) so say the
eastern lawyers or the southern lawyers. .

Works on adoption.—The Dattaka-Mimdnsi and the Dat-
taka-Chandrik4 are two treatises on adoption, which have come
to be regarded as authority by reason of their being translated
into English at an early period of British rule, and of the
mistaken view of their being works of authoritative commenta-
tors : and it is said that where they differ, the latter is accepted
as an authority in Bengal and in Madras; while the former is
respected in the other schools. But the truth is that the
first purports to be written by a Benares Pundit in the
middle of the seventeenth century, and the second appears
to be a literary forgery ; and the innovations introduced by
them were nowhere followed by the people in practice, nor is
there any cogent reason why they should be.

. Dattaka-Chandrika a literary forgery.—There is a great dis-
pute regard?’ g the authorship of the Dattaka-Chandrikd. The
work prof¢’ p to have been written by Mahdémahopidhydya
Kuvera. ;”.at notwithstanding, Sutherland, the learned trans-
lator, came to the conclusion that it was composed by the
author of the Smriti-Chandriké, apparently from a misconcep-
tion of the meaning of the sloka with which the book opens.
The styles of the two works are so different that they cannot
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be held to have been written by the same author. In Bengal,
however, thére is a tradition that it was a literary forgery by
Raghumani Vidydbhdshana who was the pundit of Colebrooke.
There are only two slokas in the book, composed by the
author; the opening one misléd the learned translator of the
work into the opinion mentioned above, and the concluding one
fv‘v{xlich is an acrostic, supports the Bengal tradition. It runs as
ollows :—

T—lur wfewT Ta-uwd fawt @—y
w—aT gyt wha-—-fw )

The tradition furnishes us with the account of the circum-
stances under which the book was written, and the internal
evidence afforded by the book itself lends considerable support
to it. The circumstances under which it was composed may
shortly be stated thus: There was a well-known titular*Raja
of Bengal, who had adopted a son before a son was born to
him. After his death a dispute arose between the real and
the adopted sons regarding succession to the estate left by the
titular Raja. The estate left by the Raja was supposed to be
a Raj, and one of the questions raised was whether the adopted
son could take a share of the Raj; and the other question
was whether the adopted son could take an equal share with
the real legitimate son, regard being had to the fact that the
[s)arties were Kdyasthas of Bengal, who were taken to be

idras. Both these questions were to be answered in the
affirmative according to the exposition of law contained in this
book, and the book 1itself is believed to have been written at
the instance of the party claiming by virtue of adoption.

The Dattaka-Mima’nsa’,—also appears to be written on

urpose to invalidate the affiliation of a daughter’s son. It

13 doubtful whether it was really written by Nanda Pandita..
The biased and forced arguments advanceg by its author in
support of the innovations introduced by him, especially in the
second Section, give rise to a suspicion that it is similar to
the Dattaka-Chandriké as regards its origin. :

There is no cogent reason for regarding these treatises as
authority. But the adventitous circumstance of being translated
into English at a comparatively early period, and the
ignorance of their age, led the judges to treat them as
authority. .Justice Knox who is a Sanskrit scholar held that
their authority is open to examination, explanation, criticism,
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adoption, or rejection like any scientific treatises on European
jurisprudence. But the Judicial Committee obsertes that their
Lordships cannot concur with that learned judge, because,
“such treatment would not allow for the effect which long
acceptance of written opinions®has upon social customs, and it
wouﬁl probably disturb recognised law and settled arrange-
ments.” Their Lordships, however, add,—‘ But, so far as
saying that caution is reguired in accepting their glosses where
they deviate from or add to the Smritis, their Lordships are
prepared to concur with the learned judge.”—Sri Balusu v.
Sri Balusu, 26 1.A., 118, 132:=1.L.R.,22 M., 398.

Collector of Madura v. Mootoo Ramalinga.—The following
extract from the judgment of the Privy Council in the case of
Collector of Madura v. Mootoo Ramalinga Sathapaths, in 12
M. I A, 397, 435—throws considerable light on several points
and should be carefully perused :—

“*The remoter sources of the Hindu law are common to all -
the different schoels. The process by which those schools have
been developed seemns to have been of this kind. Works univer-
sally or very generally received became the subject of
subsequent commentaries. The commentator puts, his own
gloss on the ancient text; and his authority having been
received in one and rejected in another part of India, schools
with conflicting doctrines arose. Thus the Mitdkshard, which
is universally accepted by all the schools except that of Bengal,
as of the highest authority, and which in Bengal is received
also as of high authority, yielding only to the Ddyabhdga in
those points where they differ, was a commentary on the
Institutes of Y4jnavalkya ; and the Ddyabhdga which, wherever
it differs from the Mitdkshard, prevails in ﬁenga,], and is the
foundation of the principal divergences between that and the
other schools, equally admits and relies on the authority of
Yéjnavalkya. In like manner there are glosses and commen-
taries upon the Mitakshard which are received by some of the
schools that acknowledge the supreme authority of that
Treatise, but are not received by all. This very point of the
widow’s rig) s to adopt is an instance of the process in question.
All the s¢ )ls accept as authoritative the text of Vasishtha,
which say’, -~ Nor let a woman give or accept a son unless with
the assent of her lord’ But the Mithil4 school apparently
takes this to mean that the assent of the husband must be
given at the time of the adoption, and therefore, that a widow
cannot receive a son in adoption, according to the Dattaka

H. L—5.

¥
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form, at all. The Bengal School interprets the text as
requiring an’ express permission given by the husband in his
lifetime, but capable of taking effect after his death ; whilst the
Mayiikha and II()austubha Treatises which govern the Mahrattd
School, explain the text away by saying, that it applies only to
an adoption made in the husband’s lifetire, and is not to be
taken to restrict the widow’s power to do that which the
general law prescribes as beneficial to her husband’s soul. Thus
upon a careful review of all these writers, it appears, that the
difference relates rather to what shall be taken to constitute,
in cases of necessity, evidence of authority from the husband,
than to the authority to adopt being independent of the
husband.

“The duty therefore, of an European Judge who is under
the obligation to administer Hindu law, is not so much to
inquire whether a disputed doctrine is fairly deducible from the
earliest authorities, as to ascertain whether it has been received
by the particular school which governed the District with
which he has to deal, and has there been sanctioned by usage.
For, under the Hindu system of law, clear proof of usage will
outweigh the written text of the law. * * *

“The highest European authorities, Mr. Colebrooke, Sir
Thomas Strange and Sir William Macnaghten, all concur in
treating as works of unquestionable authority in the South
of India the Mitdkshard, the Smriti-Chandrik%, and the
Mddhavyam, the two latter being, as it were the peculiar
Treatises of the Southern or Drévida School. Again, of the
Dattaka-Miménsé of Nanda Pandita, and the Dattaka-
Chandrikd of Devanda Bhatta, two Treatises on the particular
subject of adoption, Sir William Macnaghten says, that they
are respected all over India; but that when they differ the
doctrine of the latter is adhered to in Bengal and by the
Southern Jurists, while the former is held to be the infallible
guide in the provinces of Mithil4 and Benares.”

Mitakshara & Dayabhaga.—The Mitdkshard is undoubtedly
the earlier of the two leading treatises of paramount authority,
and the Ddyabhdga is deemed as an enactment amending the -
Mitékshard law in Bengal. This view follows from what is
stated in the above case and also in Bhugwandeen Doobey's
case: 11 M. 1. A, 487, 507. And in the well-known case of
Kerry Kolitanee, Justice Dwarkanath Mitter after referring
to & passage of the Mitdkshara in a Bengal case, explains the
same view, in these words,—* It is true that there is no special



OHAP. 1] HINDU CODE COMPLETE, BRANCHES IN FORCE. 85

discussion on this point in the Ddiyabhdga, but the reason of
this omission is obvious. The authority of the Mitdkshard, it
should be remembered, was at one time supreme even in Bengal,
and as the author of the Ddyabhdga did not intend to dispute
the correctngss of all the propoSitions laid down in that treatise,
we need not be at all surprised at his silence in regard to some
of them. It is for this reason that the Mitdkshar4 1s still regard-
ed as a very high authority on all questions in respect of which
there is no express conflict between it and the works prevalent
in that schooF, as may be seen from the remarks made by the
Privy Council in the case already referred to”: 19 W.R., 367, 872;
71 A., 115, 126. See also Akhay v. Har, I.L.R., 35 C., 721.

The Ddyabhdga may also be referred to in a Mitdkshard
case, on points in which the latter treatise is silent ; and, in fact,
all the commentaries of the different schools may be consulted
on points in which the treatises regarded by any school as
of sptcial authority are silent, in the absence of conflict with
any doctrine maintained by that school: Ra: Bishen v. Mzt.
dsmaida, 11 1. A., 164, 179.

Non-Hindu view of Hindu Law.—Those that are not inclined
to accept the Hindu idea of a divine origin of lawe would
have no hesitation to allow that they are based upon immemorial
customs and usages, and call them the unwritten laws of India ;
and as being the law of the majority of the population, these
may be deeted the Common Law of the country. But the
Hindu Law is not now the territorial law of Hindusthan. Iu
Hindu times the validity of customs such as have already been
set forth, was admitted, so the law of inheritance, marriage, &c.,
under the Smritis, was not purely territorial, The Hindus
however, had a complete Coé)e of laws, both Adjective and
Substantive, and the latter was discussed under eighteen heads
called topics of litigation, which resemble the actions of the
English Common Law.

Branches of Hindu Law, now in Force.—Under the British
rule the Hindus have been suffered to be governed by their own
law as regards Succession, Inheritance, Marriage, Religious
Institutions, / pd Caste :—Reg. IV of 1793, Sec. 15. Hindu
Law has the’ “pre become the personal law of the Hindus.

The Jy’.prudence or positive law as dealt with in the
Codes of the Hindu sages appears to be complete and
exhaustive, and includes all branches of law, suitable to the
exigencies of Hindu society, and actually prevalent therein ;
so that it cannot be said that the Codes were defective, and
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left out of consideration any department of law. And the
charge of incompleteness brought forward by Sir Henry
Maine in his Village Communities, in consequence of there
being & singular scarcity of ,rules relating to tenure of
land, and to the mutual rights of the various classes engaged
in its cultivation,—appears to be erroneous and due to the
misconception that the present system of land tenures which
came into existence since the Permanent Settlement had
always existed here. On the contrary, according to Hindu law
the peasant was the proprietor of the land cultivated by him,
and the ruling power was entitled not as Landlord but as
Sovereign;: to a certain proportion of the produce yielded by
the land, not exceeding one-sixth, which was fax not rent,
there being no words in the Sanskrit language for landlord,
tenant and rent ; and the relation upon which this payment was
based is expressed by the conjoint word wem-ysm-ews: meaning
“relation of Sovereign and subject, though this word is’ now
used to convey the relation of landlord and tenant, but it em-
bodies the true fundamental principle of the Land Revenue,
and negatives the idea of the State being the Landlord or Pro-
prietor of Land,-—an idea contrary to the ancient law and
customs of this country. -

The Hindu Jurisprudence is divided into two parts: the
first deals with adjective law under the name of Vyavah4ra-
Mitrikd meaning literary “mother of litigation”, aild the second
deals with the substantive law. All possi?)]e wrongs were at first
divided into eighteon’ classes, and there were eighteen Forms
of Action corresponding to them : (Text No. 20). Later on
another class was added to obviate the difficulty created by the
earlier classification, similar to that which gave rise to the
Court of Chancery in England, and another Form of Action
was recognised corresponding to that class under the name of
Miscellaneous wstws, (Text No. 21), in which the proceedin
commenced at the instance of the King, who had to be moveg
by parties in cases instituted for their benefit, when these
cases could not come under any one of the eighteen Forms
of Action.—See Introduction to the English translation
of the Vivdda-Ratndkara, pages XVII et seq.

,English versions of Sanskrit law books.—Hindu law is
locked up in Sanskrit the most perfect and difficult of the
ancient classical languages: the codes and the commentaries
are all written in.it, to which our lawyers and judges have no
access. They have, therefore, to acquire the knowledge of
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Hindu law from the English versions of the Sanskrit works,
the English text-books on Hindu law, and the reports and the
digests of the case-law.

As regards the translations of works on Hindu law, a few
purport to be done by persong who were either almost ignorant
of é;nskrit, or had but a smattering of the same. The %ivéda—
Chintdmani purports to be translated into English from the
original Sanskrit by a Bengali gentleman who had very little
knowledge of Sanskrit: it was translated into Bengali by a
Pandit appointed by him, and then the Bengali version was
done by him into English. This accounts for the -man
mistakes that are found in this work. The author of the
English version of the Smriti-Chandriké also, had only an
imperfect knowledge of Sanskrit.

It is remarkable that some persons are affected by o
peculiar weakness which creates a hankering after the false
repltation of being a Sanskrit scholar, which may no doubt be
of some advantage to a lawyer. It is not difficult for an
ecucated Hindu whose mother tongue is derived from Sanskrit,
to pick uli a smattering of Sanskrit, and to deceive those that
are completely ignorant of it, by a show of his rea:)y second-
hand knowledge, and to pass for a Sanskrit scholar before them ;
and sometimes such a person is found to become ultimately
so self-deceived as to fancy himself a master of that language,
which in truth he is not. Mistakes arise not only from the
translator’s imperfect acquaintance with the original, but there-
are various other causes and circumstances from which errors
and’ imperfections creep into the English translation, even
when done by genuine Sanskrit Scholars. The Sanskrit works
on law cannot be fully understood even by a Sanskrit scholar
except with the ait{ of learned Pandits familiar with the
traditional interpretation of them.

Besides, lawyers and judges without Sanskrit, sometimes
misconstrue and misunderstand the meaning of passages of the
English versions, in consequence of their ignorance of the
‘method of writing and the process of reasoning adopted by the
commentatprs. The Full Bench decision in the case of Apdjs
v. Rdm, 1{ L. R., 16 B., 29, furnishes an instance of misappre-
hension ¢/, le meanigg of a passage of the Mitdkshard by the
majority ot the learned judges.

The division of the English versions into small paragraphs,
made by Colebrooke and other translators, solely for the con-
venience of reference, misleads the readers to think each of
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these para%mphs to correspond to a verse in the original, and
to be completg in itself, whereas :the originals are written in
prose, quoting passages from the Smritis, which are no doubt
In verse, in the majority of instances, and a paragraph may be
a link in a chain of argument extending over more than one
paragraph.

Who are governed by Hindu law ?>—The Hindu law applies to
Hiundus by birth, that have not openly renounced Hinduism by
adopting any other religious persuasion. Buddhists, Jainas and
Sikhs of India who had been Hindus continued to be governed
by Hindu law, notwithstanding their renunciation of the Hindu
religion and usages, as there was no civil law intimately con-
nected with their religion or system : and they are still amenable
to Hindu law. The Hindus and the Buddhists were expressly
excluded from the operation of the Succession Act, the present
territorial law on the subject; and the Sikhs and the Jainas
appear to have been included under the term ‘Hindu’ in that Act.
‘Hindu perverts to Islamism are subject to the Mahomedan law
of inheritance which forms part of their divine law. Some
difficulty had been felt about the law to be applied to Hindu
apostates to Christianity, there having been no territorial law
on the subject before the passing of the Succession Act in
1865 A.D. Hindu law was applied to those that followed the
customs and usages of the Hin({)us in other respects.

In the case of Fanindra Deb Raikat (I. L. R., 11 Gy, 463) the
Judicial Committee have laid down that a family that was not
Hindu by descent and origin, but had gradually adopted Hindu
customs, was not, on that account, to be governed in all
matters by Hindu Law unless proved to have been introduced
into it as customs: and held that as the custom of succession
upon adoption was not shewn to have been so, the party
relying upon adoption had no title.

Renunciation of Hinduism and return:-—The following obser-
vations of the Judicial Committee with respect to a Hindu be-
coming a Bréhma, and to a Hindu or a Sikh departing from
the standard of orthodoxy in matters of diet and ceremonial
observance, are of some practical importance in these days,—

“The learned judges of the C};xief Court examined the
literature bearing upon the Brihmo Society ; they had before
them much important evidence with reference to the Bréhmnos
and the relation of their principles and their organization to
the Hindu system; and they came to the conclusion that a
Sikh or a Hindu by becoming a Brdhmo did not necessarily
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cease to belong to the community .in which he was born.

. They also found on the evidence that the testator never became
a professed Brdhmo at all. In both these conclusions their
Lordships agree. .

“Their Lordships agree with the learned judges of the
Chief Court in thinking that such lapses from orthodox practice
(in matters of diet &c.) could not have the effect of excluding
from the category of Hindu in the Aect (V of 1881) one
who was born within it, and who never became otherwise
separated from the religious communion in which he was born.”
Rans v. Jogendra, 30 1. A., 249, 257.

A Hindu who has renounced Hinduism is entitled to re-
vert to Hinduism after having performed the religious rite of
expiation and repentance ( wtafsns). Accordingly his infant son
can with his consent and approval also revert in the same
manner, and can therefore be given in adoption to a Hindu:
Kusum v. Satya, I. L. R., 30 C., 999.

Migration and School of Law.—The Schools of Hindu Law
applying as they do to Hindus of particular localities, may be
called quasi-territorial. Hence it is the primd facie presumption
that a,qundu is governed by the school of law in foree in the
locality where he is domiciled. But this presumption may be
rebutted by proof that the family to which he belongs
had migrated from another province in which a different school
prevails ; f8r, in such a case, the presumption of law is in
favour of the retention by the family, of the law and usage of
the country of its origin. But this presumption again may be
rebutted by proving that the family has adopted the law and
customs of the place of its present domicile, and then it will be
subject to the School prevailing in that place : (Ram v. Chandra,
I. L. R, 20 C.,, 409 ; Soorendra v. M. Heeroomonee, 10 W.R.,
P. C., 35 ; Lukkea v. Gunga, W. R., G., 56). '

The mode in which the religious ceremonies are performed
is rélied on as the test for determining whether a family proved
to have migrated from one province to another, adheres to the
law of the former place or has adopted the doctrines prevalent
in the place of its new domicile : (Rutchputty v. Chandra, 2 M. L.
A., 132; f“l?adma v. B. Dooler, 4 M. 1. A., 259; R. Srimuty
v. R. Koo/ ;4 M. 1. A., 292 ; Ram v. Kaminee, 6 W. R., 295).

It shéudld be observed that it is of the first importance to
enquire into the origin of the family. The origin, if ascer-
tained to have been in a different place, gives rise to the pre-
sumption that the family preserves the customs of its place
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of origin. Of evidences which go to prove or rebut this
presumption,’ the- most direct are instances of succession in
the family, and next, ceremowies at marriages, births and
Shrddhs. Parbati v. Jagadish, 291. A., 82=1.L.R., 29 C,, 433
=6 W.N., 490. :

. By marriage the wife acquires the domicile of the husband,
and the domicile continues during the widowhood unless she
adopts a new domicile ; Kashiba v. Shripat, I. L. R., 19 B., 697.

Statutes on Hindu law.—The Hindu law has to a certain
extent been modified and supplemented, (1) by legislative
enactments, and (2) by judicial decisions of the highest tribunals
in England and India. :

The Acts relating to Hindus are—Act XXI of 1850, .cited
as the lex loci Act, which repeals those provisions of the Hindu
and the Mahomedan laws, that exclude from inheritance
persons professing a religion different from that of the person,
succession to whose estate is in dispute ; ‘

Act XV of 1856, which legalizes the re-marriage of Hindu
widows in certain cases, and declares their rights and
disabilities on re-marriage ;

And Act XXT of 1870 called the Hindu Wills Act and Act
V of 1881 called the Probate and Administration Aect, which
extend to Hindu Wills certain provisions of the Succession Act
with some additions and alterations.

Case law.—I now come to the most important gource of the
present Hindu law, namely, the case-law consisting of the deci-
sions of the Judicial Comnmittee of His Majesty’s Privy Council,
and of the Highest Courts of Justice in this country. These
have practically superseded the Nibandhas or Commentaries.
These decisions immediately affect the parties to the suits, but as

recedents they are binding on the entire community. Inapply-
ing the law to particular cases, the judges expressly or by
necessary implication enunciate what the law is ; and the view of
the law expressed and acted upon by them serves as a guide in
simjlar cases arising subsequent? , and is taken to have a binding
force. An expression of opinion on a point of law, not necessary
to be determined for the purpose of deciding the case, though
respected, is not considered to be binding and is called an
obater dictum.

European authorities and judges.—The Hindu law as con-
tained in the Commentaries is silent on many points of detail,
and the judges of the superior courts have had to supply this
deficiency by laying down rules on such points as they were
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called upon to decide. The administration of the Hindu law by
the English judges shows forth in clear light the 8dministrative
capacity, the indomitable energy, the scrupulous care and the
strong common sense of the English nation. They commenced to
administer justice with the aid of Pundits appointed to advise
them on Hindu law. Within a short time the leading treatises
and a few others were gradually done into English by Sir W,
Jones, Mr. Colebrooke and Mr. Sutherland. Systematic and
concise treatises on Hindu law were also composed by Sir F.
Macnaghten, Sir T. Strange and Sir William Macnaghten. The
opinion of these learned text-writers is respected as being based
upon considerable research, and consultation with learned Pan-
dits. It cannot but be admitted by an impartial and competent
critic on perusing the reports of cases, that in the majority of
instances the conclusions arrived at by the English Judges are
perfectly consistent with the law and feelings of the Hindus. But
there were difficulties almost insurmountable by foreigners in the
way of a correct understanding and appreciation of the argu-
mentative works on a system of ancient law suited to the condi-
tion and the feelings of a people, opposed to their own ; especiall
when they had no access to the original books, and the prinei-
J_)les of the system of reasoning, followed by the Hindu writers.
T'he rules of Hindu law on many points seemed to the English
lawyers to be vague and capable of diverse interpretations,
Where thefefore arguments pro and con seemed to them to be
equally balanced on any particular point of law they would
naturally be disposed to adopt a view that accorded with their
own feelings, associations and prasumptiones homanis, but
which might be altogether opposed to the Hindu view.

In this connection should be read the following observations
made by the Judicial Committee in the case of Runguma v.
Atchama, (4 M.I.A,, 1, 97):—*“ At the same time it is quite im-

ossible for us to feel any confidence in our opinion upon a sub-
Ject like this, when that opinion is founded upon authorities to
which we have access only through translations, and when the
doctrines themselves, and the reasons by which they are support-
ed or impug ed, are drawn from the religious traditions, ancient
usages, am}? ~pre modern habits of the Hindus, with which we
cannot be/ :,.iliar,”

The léarned writers mentioned above who are called Euro-
pean authorities on Hindu law, are entitled to the gratitude of
the general body of Hindus for having brought to light, as it
were, their law which had been locked up in a dead language,

H., L—6,
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the knowledge of which was practically the monopoly of the
Bréhmanical hierarchy, who would teach it to mone but the
members of the regenerate classes.

Sanskrit learning.—Although,the members of all the rege-
nerate classes were entitled to learn the Sdstras, yet the Brdh-
manas claimed for themselves the exclusive privilege of teaching
them. The regenerate classes other than the Brahmanas have
almost disappeared by reason of the prevalence of Buddhism for
many centuries, and the subsequent compromise between the
Bréhmanism and the Buddhism in the shape of the Téntric
system; so that in Bengal if the Brdhmanas, a few Réjputs claim-
ing to be Kshatriyas, and a section of the Vaidyas claiming to
be a mixed regenerate class, be excepted, the rest of the Hindus
who form the majority and include the other regenerate castes
that had adopted Buddhism and had consequently renounced all
claims to superiority by birth, and therefore still follow some
of the practices prescribed by the Sdstras for Sudras, are all
deemed to be Sidras, though many of them are no doubt, either
Stdras or inferior to them. The Brdhmanas were so jealotis of
their exclusive privilege of Sanskrit learning, that even the
Pandits who accepted the appointment of professors in the
Government Sanskrit College of Calcutta, established in 1824
A.D., and who were on that account considered heterodox by the
more orthodox members of their own class, could not be induced
to impart instructions to students belonging to othér than the
twice-born castes, so that the Government was at first compelled
to adopt the rule that none‘but boys of the regenerate classes
could be admitted as students of that College. It was in 1848
A.D., that the Kdyasthas who claim to be Kshatriyas by
descent, and later on, other classes of Hindus, obtained the
privilege of becoming students of that College. It was, how-
ever, not so much by the action of the Government in confer-
ring the privilege on all Hindus, of reading in the Sanskrit
College, as by the action of the Calcutta University in making
Sangkrit the compulsory second language for study by Hindu
students, that Sanskrit learning has been disseminated amongst
Hindus. Previously Sanskrit was not taught in our English
schools and colleges, and the result was that the Hindu students
of all classes, educated in those schools, who had graduated be-
fore 1869 A.D., were as a general rule ignorant of the classical
language of their own country.

Queen Victoria and British Rule, Defender of Hindu Faith.—The
selfish policy pursued by the Bréhmanas for maintaining the
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superiority of their class by means of their monopoly of the
Sanskrit learning, and the practical exclusion of® other classes
from the same, could not but re-act on themselves: and the
natural consequence of such gn ignoble and illiberal principle
must necessarily be, as it was, that the knowledge of Sanskrit,
became ultimately confined to a few Brdhmana families only, the
members of which sought to maintain their own superiority by the
application of that very principle, by throwing obstacles in the
way of acquisition of learning by members of other families of
even their own class. The quality of learning must in such
circumstances necessarily deteriorate when competition is nar-
rowed by excluding the majority of the people from acquiring
the same. And the ultimate effect of all this was, the degrada-
tion and downfall of the Hindus.

The British rule has conferred immense good on the people
of this country by the spread of education and by other
civilising institutions introduced by it. The people of the present
day are not aware of the intellectual, moral and religious
thraldom, and the divers disabilities under which the general
body of the Hindus laboured, and which have been, and are
silently and gradually being, removed by the benigm influence
of the British rule. Itisindeed a very high privilege conferred
by the British Government on the general body of the Hindus,
that they do now enjoy an easy access to their sacred books
which weré beyond the reach not only of the ordinary people,
but also of the Hindu students of the former English schools
without Sanskrit. Englismen as well as the people of this
country will perhaps be astonished to hear that practically the
British Government has bestowed on the mass of the Hindus
the privilege of perusing their own religious books, which is
expressly denied them by the Brdhmanical legislation providin
severe punishment for Sddras trying to pry into the sacre
literature. And such was the ignorance of the religious truths
taught in the sacred books, that the English-educated Hindus
including even Brdhmanas had their faith in their religion con-
siderably weakened, and some of them had recourse to other
systems of /jith. But with the revival of Sanskrit learning,
and an easy “pcess to the sacred books there has been a revival
of the H/:.u faith to an extent unknown before. And as
it is during Queen Victoria’s prosperous and glorious reign,
that this grand consummation has taken place, Her Maujesty
may properly be styled the Defender of the Hindu Faith.
The Hindu religion being moulded on the principles of
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asceticism, the revival of the Hindu faith can by no means
be politically ¢ dangerous, as is érroneously thought by some
persons.

Tying up of propetty, and alienation.—The law of an inde-
¥endent country may be taken to represent the character and
eelings of the people. For instance, the English law is said to
abhor the tying up of property : and regard being had to the
fact that its people are characterized by prudence and self-re-
liance, and that a high tone of morality is generally prevalent
amongst them, the above feature of the English law is required
by the exigencies of English society and conducive to its welfare.
But the same rule cannot be applied to India, where the state
of things is quite different, and where the tying up of property
was the general rule, and alienation of it could be justitied only
for special causes. If we bear in mind that India is an agri-
cultural and not a commercial nor a manufacturing country,
that its people are more subjective than objective, that the
caste of the Hindus debars them from the freedom of choice in
respect of a calling or occupation, that the father gets his minor
sons married, and the sons look to the ancestral property
for the sypport of themselves and of their family, we cannot
entertain any reasonable doubt that the rule of Hindu law which
imposes limitations on the father’s right of alienation of the
ancestral property, except for legal necessity, was the most
salutary one. And what the exigencies of Hindu socitty require,
and whether it requires a change in the law, are questions most
difficult to solve. And I may say without meaning any offence
that the effect of an exclusive English education has been more
or less to anglicize its Hindu recipients in their ideas and feelings,
and to create a wide gulf between them and the bulk of the

Hindu community who retain their old habits of thought.

The safest priuciple to follow seems to be that the Hindu
law ae it is, should in all cases be adhered to, and no change’
should be introduced under the pretext of interpreting the
same : the Legislature may be appealed to should any rule of
law Tequire a change.

It 1s remarkable that as regards the treatment of debtors
and creditors the Legislature and the Highest Tribunals appear
to be guided to-a certain extent by opposite principles. hile
the Legislature thinks that in this country the debtors should
be protected against the creditors, and passes such Acts as the
Chota-Nagpore Encumbered Estates Act, the Oudh Encum-
bered Estates Act, and the Deccan Ryots Relief Act, for the
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protection of the debtors, and recognizes the same principle in
framing the Bengal Tenancy Act which does wot allow the
voluntary transfer of occupancy rights ; our courts of justice are
changing the Mitdkshard law by enabling the father’s creditors
to seize and sell the family préperty, and to deprive the family
of its hereditary source of maintenance. ‘

Development of Hindu Law by our Courts.—As you are re-
quired to read certain chapters of the Mitdkshard and the
Déyabhaga, I think it my duty to point out to you the principal
points in which there seems to-be a divergence between the Com-
mentaries and the judicial decisions. They are as follows :

1. That thereis no distinction in Bengal between the grand-
parental or ancestral and the father’s sel?—acquired property as

_regards his power of alienation when he has male issue.

2. That the Hindus governed by the Ddyabhdga School,
and others in respect of their separate property, have the power
of testamentary disposition.

3. That in Bengal a son has not even the right of mainten-
ance as against his father possessed of property.

4. That according to the Mitdkshard School the son's
interest in the ancestral property is liable for the payment of
the father’s debts if not contracted for an illegal or imwmoral
purpose.

5. The alteration in the order of succession according to the
Déyabhiga and its well-understood traditional interpretation.

6. The curtailment of the rights of females under both the
Schools of law, and especially of those under the Mitdksharéd
law by extending the Ddyabhdga principles to them.

7. The theory that an adopted son is entitled to all the
rights and privileges of a real legitimate son, save and except
those that have been expressly withheld from him.

You will observe that the second and the third propositions
depend upon the first, which again seems to have been arrived at
by a misapplication of the doctrine of factum valet. A. careful
perusal of the second chapter of the Diyabhdga will convince the
reader that the father’s estate in ancestral immoveable property
resembles sthe Hindu widow’s estate, with this difference that
the restrig “ons on the father’s right of alienation except for
legal neq/ s, _ty, are imposed upon his estate for the benefit of his
male isbde, whereas the limitations on the widow’s estate form

‘the very substance of its nature, and are imposed upon-her not
merely for the benefit of reversioners. 1If the intention of the
founder of the Bengal School had been to.imply that a father
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is, as against his male issue absolute master of the ancestral real
property, heswould not have entered into a long discussion in
order to maintain that on partition of such property, the father
is entitled to a share twice as much as is allotted to each of his
sons. To argue out at great length that the father on partition
of ancestral property is entitled to a double share, and at the
same time to declare him the absolute owner of the ancestral
estate, would be like the ravings of a madman, to use a favourite
expression of the Hindu commentators. The misapprehension
appears to have arisen from the extension to ancestral property,
of the doctrine of fuctum valet which relates to the property
acquired by the father himself.

The acute English lawyers that were connected with the
Supreme Courts, either as judges or as advocates, or solicitors
are responsible for some of the changes noted above. The
Calcutta Supreme Court had to deal mostly with the Bengal
school, and 1ts decisions were respected by the Sudder Court
‘that had to administer three schools of Hindu law, prevalent
in the territories within its jurisdiction, in the greater portion
of which the Ddyabhdga is followed. The judges and the

leaders ¢f the latter Court were more familiar with the Bengal
ELW, and unconsciously extended the Ddyabhdga rules to the
Mitédkshard cases. And when this had been done in some
cases, and the correctness of the decision was then called into
question, it was held to be too late to re-open the *point : for,
Communis error facit jus.

In early times women laboured under great disabilities, the
Mitékshard confers on them rights and privileges so as to place
them almost on a par with men. In some respects women are
placed by the founder of the Bengal School in a more favourable
position than what they occupy under the Mitikshar4, but it is
fenced in by limitations. The Mitikshard females have been
subjected to Bengal limitations, while the advantageous position
enjoyed by the Bengal females could not be given them.
Unc{;r both the schools, however, the law relating to females
appear to have been construed rather against them. It may
be that the Anglo-Hindu lawyers could not conceive the idea
that in India which is so backward in material civilization,
females could enjoy privileges that were denied to them in
England.

The order of succession according to the Bengal School has
also been changed upon the erroneous assumption that it is
based entirely upon the pinda theory introduced by the founder
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of the school. And the theory has been so explained as to
render the order of succession® expressly laid down by J{mnita-
véhana, inconsistent with the theory attributed to that acute
logical writer. According to the present view, a fraternal
nephew’s daughter’s son is to be preferred to the nephew’s son’s
son, a cognate taking in preference to an agnate of the same
degree, although they would succeed in the reverse order to
the estate of the brother and the nephew, through whom they
are related to the propositus : a somewhat unique development
of law, opposed to the very spirit of Hindu law, and unknown
to any other system of Jurisprudence. It is a doctrine to
which no Hindu Pandit versed in Hindu law, can be found to
give his assent.

Stare decisis & Communis error facit jus,—Whilst making
the above observations, I must ask you to specially note that
the law as laid down in the decided cases must be accepted for
the present as settled law, and justice will be administered in
the courts in accordance therewith, so long as they are not up-
set by authority. When a particular view of law has been
taken in a series of cases, the judges though convinced of its
erroneousness, think themselves bound to follow it, for other-
wise they might disturb innummerable titles. But having
regard to the facts that the people of this country are extreme-
ly conservative and tenaciously adhere to their customary
law, that they do oftener consult the Pundits than lawyers on
matters of Hindu law, that justice is administered by the high-
est tribunals in a language strange to the people, and that the
case-law is not made accessible to the peop})e by translating the
reports of cases into their languages, it is doubtful whether the
strictest adherence to the maxim stare decisis is justifiable in
all matters.

In the recent case of Blhagwan Sing v. Bhagwan Sing,
the Lords of the Judicial Committee are reported to have ob-
served :(—“For 80 or 90 years there has been a steady current
of authority one way, in all parts of India. It has been deci-
ded that the precepts condemning adoptions such as the one
made in this case are not monitory only, but are positive prohi-
bitions, and 'heir effect is to make such adoptions wholly void.
That has ¥’ F(settled in such a way and for such a length of
time ast/ ‘aake it incompetentto a Court of Justice to treat
the question now as an open one:"—26 L. A., 153=1LL.R,,
21 A, 412.

In another recent case, their Lordships have declared that
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Communis error facit jus is a sound maxim : Jagdish v. Sheo,
28 LA, 100 (109{= 5 W.N., 602
It is submitted with the greatest deference that the (}wincip]es
upon which the rule embodied in, this maxim is founded, seem to
be inapplicable to India. In England “the courts are reluctant
to upset former decisions which although anomalous, have been
accepted by the public as the basis of their transactions for a
length of time.” There the Judges are the repositories of the
law, and are perfectly familiar with the actual usages of the
%ublic, of which they are the leading and eminent members.
ut the English Judges administering Hindu law have no
access to its original sources locked up in a dead though classical
language with which they are not acquainted ; nor are they
familiar with the actual usages, ideas and sentiments of tle
Hindu community so different from theirs. On the other hand,
the people of this country have no access to the decisions of the
superior courts of which the proceedings are conducted and
‘recorded in a language not their own, so that the public here,
far from accepting the decisions as the basis of their transactions,
continue to adhere to their own law notwithstanding the erro-
neous view of the same taken in the precedents unknown to
them as well as to their advisers, the Pandits. Thus the public
here aie no parties to the communis error which is confined to
the courts alone ; and so the law of the courts in these respects
has become different from the law of the people, and the reluc-
tance of the courts to upset the decisions has the effect of
disturbing settled and cherished arrangements and transactions
made by the public on the basis of their customary law. Itis
difficult to understand why this aspect of the question has
escaped the attention of the sages of law adorning the Judicial
Committee. It seems that either the grounds for distinction in
this respect between the two countries are not noticed by the
English lawyers practising in the Privy Council, or they feel so
great a veneration for the traditions of the British courts that
they do not think it possible to call into question before English
Judges the propriety of applying to Indian cases the traditional
rule embodied in the maxims, and therefore the attention of
their Lordships is not invited to this question. Accordingly.
their Lordships think that the long acceptance by the courts of
a particular doctrine or view of Hindu va, though incorrect,
has the same effect here as in England, upon social customs,
and that the .acceptance of a different though correct view
would probably disturb recognised law and settled arrange-
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ments : whereas the contrary is found to be the actual case in
this country. And although their Lordships go so’far as to say
that the acceptance of a doctrine for 80 or 90 years by all the
courts would “make it incompegent to a court of justice to treat
the question as an open one ;” still this fact ought to be submitted
to their Lordships that the people here ignorant of what passes
in the Courts, follow their customary law and usage which are
contrary to that doctrine but which gre agreeable to their
feelings, as is proved by the facts of the very case in which that
observation was made ; and if they happen to be informed of
the view entertained by the courts, they endeavour by means of
deeds and wills to guard against their arrangements being upset
by the courts, in consequence of the same being contrax(Y to the
precedents. For instance, the adoptions that are held in the
above case to be wholly void, are believed by the regenerate
Hindus to be perfectly valid according to their Shasters, and
accordingly they are found to adopt a daughter’s or sister’s son
or the like and to devise by wills their estate to the son so’
adopted, for the purpose of preventing litigation that might
otherwise arise for impugning the validity of the adoption.

It is, therefore, to be regretted that their Lordships did not
consider the question whether these maxims should be followed
in all cases governed by Hindu law, specially in cases where the
acceptance of the right view is not likely to disturb many titles,
as where restrictions have been erroneously imposed on the
nature of heritable right, or where the liberty of action and
choice has been wrongly curtailed in matters which ought to be,
as they really are under Hindu law, left to the discretion of
men.

Application of stare decisis—The view of law taken by the
courts in previous decisions, which was justified by the particular
facts of those cases, is sometimes erroneously applied to other
cases in which there are certain different facts which were not
considered on the previous occasions, and to which that view is
inapplicable and was not intended to apply. The following two
observations of the Lord Chancellor with respect to the use and
application of precedents are important and instructive :—*“One
is, that every judgment must be read as applicable to the parti-
cular facts /. ledg: or assumed to be proved, since the generality
of express{..3 which may be found there, are not intended to be
expositions of the whole law, but governed and qualified by the
Earticular facts of the case in which such expressions are to

e found. The other is that a case is only an authority for what

H, x.'-7c
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it actually decides. I entirely deny that it can be quoted for
a propositiod that may seem to follow logically from 1t. Such
a mode of reasoning assumes that the law is necessarily a logical
code, whereas every lawyer must acknowledge that the law is
not always logical at all.”—Quinn v. Leathem, L. R., Appeal
Cases 1901, p. 495, 506.

CHAPTER 1.
DEFINITIONS.

ORIGINAL TEXTS.

¢ wfrwar g gou aud fafaaad
FHTATANTAY TR IEZA | AL— Y | o |

1. But the supinda relationship ceases in the seventh degree ( from
the father and the mother ) ; sumdnoduka relationship, however, ceases if
tho descent and the name are unknown.—Manu v, 69,

x| afrwar g ged e fafardd

FRTTAWTEY frasaaaean | .
W WA AL TNagwa |
faaraqga awwrawms )

2. But the supinda relationship ceases in the seventh degree ; the
sumdnoduka relationship, however, ceases after the fourteenth ; according
to some, it exists if the descent and the namne are remembered : the
word gotra is declared to comprise these, (i.e. Sapindas and Saméno-
dakas.)— Vribat-Manu cited in the Mitdkshara 2, 5. G.

v whrame: foame faan e dieat e et
gaRAANAT A WAWAZTEEE afrw wrawd | faww-
ZTATET CHNT MAWR | FYAFRY agmat wut wafa gfow-
AR YW AR TG R wefEnar vy agutd T

TANTTEA-FTawaYT |

. 8. The paternal great-grandfather, the paternal grandfather, the father,
the man himself, his brothers of the whole. blood, his son and svn’s son
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and son’s son’s son by woman of the same tribe : all these participa-
ting in undivided daya or heritage ‘are pronounced sapind%s. Those who
participate in divided daya or heritage, are called sakulyas, Male issue
of the body being left, the property must go to them ;on failure of
sapindas, the sakulyds, (and) in their defauls, the preceptor, a pupil, or
the priest, (and) in default of these, the king shall take (the property.)—
: Baudfyana cited in tha Ddyabhéga, xi, i, 37.
[The author of the Déyabhdga takes the word “daya” in this text, to
mean pinda or funeral oblation. See D. B, xi, i, 88.]

81 FAR] eFa WA fay fie: nawa |
Y WA TR AywER |
waT gfiwg gg-aw aw uet wag )
WA ey Arg-wrardr fuw 7 v
|Aq—a | QCQ-QG‘Q |

4. To three must libations of water be made, to three must pinda or
oblations of food be presented ; the fourth is the giver of these offerings ;
the fifth has no concern with them. Whoever is the unremote from
(among ) sapinda, his property becomes his, After him the gukulya is

the heir, then the preceptor or a pupil.—~Manu ix. 186-187.
The third line in the above extract from Manu has been translated by

Colebrooke, thus: “To the nearest sapinda, the inheritance next belongs.”
I have given the literal rendering for the purpose of showing the peculiar
wording of the line, such as requires grammatical explanation, ]

w1 wirga-aweat awwt feaq egadq)

wamgfint wree wefret axaEt |

wARTH FERa WERTATS- T |

TYRT QRATE % wrEa: faaagr |
TWASRT: | LURINR |

5. Let a man who has finished his studentship of the Vedas or sacred
literature, espouse an nauspicions woman who is not defilled by connectiori
with another mau, is agreeable, non-sapinda, younger in age and shorter
in stature, free/ bm disense, is born from a different gotra and pravara,

and 18 beyon 1fifth and the seventh from the mother and from the
Jather (respef i >ety)”—Y4jnavalkya, 1, 52-53. '

. [ These tWo Slokas are in that part of Yéjnavalky's Institutes, where
the subject of marringe is dealt with, The Mit4kshard which is
running commentary on the Institutes, ‘explains the term non-sapinds -

in the above text in the following;passage,— ]
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* 6. Non-sapinda’m— She whose pinda 4. e. body, is the same i.e., one, is
sapinda ; one who is not sapinda is non-supinda. Sapirlda relationship
arises from conneetion with parts of one body : accordingly, a son’s sapinda
relationship with the father arises by reason of connection with parts of
the father's body ; similarly ( Sapinda relationship ) also with the paternal
grandfather and the like (arises) by reason of connection with parts of his
body through the father ; similarly with the mother, by reason of connection
with parts of the mother’s body ; likewise, with the maternal grandfather
and the rest, through the mother; similarly, also with the mother’s
sister, the maternal uncle and the like, by reason of connection with one
body ; so also with the paternal uncle, the father’s sister and the like;
similarly ( arises the sapinda relationship) of the husband with the
( Patnt) lawfully wedded wife, by reason of ( they together ) forming
one bod!, ( 4. e, one person, hence the wife is called half the body of the
husband ) ; similarly also ( arises the sapinda relationship ) of the wives
of brothers ( with each other), by reason of ( the wives ) forming one body
reciprocally with those ( 4. e. their husbands ) formed from one body ( of
their father ) : thus wherever the term sapinda is used, there directly
or mediately connection with parts of one body is to be understood.

(It is objeeted ), if it be so, then the text, namely,—*Obituary
llution for ten days is ordained among sapindas’—would without
istinction apply also to the maternal grandfather and the like (cognates).
( The answer is ), that would have been the case, had there mnot been
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special provision ( by way of exception ) such as,—“In the case of married
females, pollution is observed by others ( not by their paternal relations, )*
Hence where there is no special text relating the sapindas, there the
( general ) ordinance, namely, “Obituary pollution for ten days &ec.,”
remains ( as the one to be applied. -

Sapinda relationship, however, must be explained as arising by con-
nection with parts of the body; by reason of the ( Sruti) revelation,
namely,—“One’s own self ( in the shape of son ) is born from ome’s own
self (1n the shape of father), &c.”; likewise, also by reason of another
revelation, namely, “Thou art (thyself) born as offspring” ; and-by
reason of the text of A’pastamba, namely,—“That one’s own self is born
as son, is visible by perception” ; likewise, by reason of the connection
with ( particular ) parts of the father's and the mother’s bodies being
established in the Garbha-Upanishad ( Upanishad dealing with child in
the womb ), thus,—~“This body is composed of six constituents, three
( are derived ) from father, (and ) threc from mother ; bone, nerve and
marrow from father, (and ) skin, muscle and blood from mother,” But
if sapinda relationship were by connection through pinda in the sense of
oblations presented to deceased ancestors, then there would be no sapinda
relationship with the mother’s line of ancestors, and also with the brother
and his son and the like ; and if that meaning of the word sapinda were
accepted as traditional, upon the assumption that the whole word
( irrespective of its components parts ) has the power of expressing that
meaning ( by traditional usage ), then, the power of the seyeral consti-
tuent parts ( of this word sa-pinda, namely sa and pinda ) to express
their respective apparent meanings would have to be rejected. It will be
stated ( hereinafter ) how sapinda relationship by mediate connection
with the parts of one body ( has been curtailed and so it ) would not
include those that are not intended.

[ The sentence in the above passage of the Mitdkshara, relating to the
sapinda relationship of husband and wife has been erroneously translated
bg West and Buhler in their Digest of Hindu Law p. 121, 3rd Edition,
thus,— .

“So also the wife and the husband are sapinda relations to each other,
because they produce one body ( the son ),”

The sentence has similarly been wrongly rendered in the Tagore Law
Lectures of 1880, p. 601, thus, —

“~So with the wife, by reason of her being a common generator of the
same body ( the son ).”

These learned writers misunderstood the meaning of the Sanskrit words
as well as the £urport of the sentence. According to their version
the husband and the wife would not be sapindas, until and unless a
son be born 1 them, and consequently they would not be sapindas at all
to each oth¢ .'should they be destitute of issue ; whereas they do become
each othérY, pindus from the moment of their marriage. ]

ol 'l(tfwm AN, EUAUFACRY FrAraCHaT A qrivergy, a9 gOy
whu qqrnfeemd dar wahtafararcas wv — )
TIRTERAIEY wran: fomag | 4



54 ORIGINAL TEXTS. [cm. m.

madary: eaT® quAgE fuaw: fay; @aT® gwwrgd wfuer frewa sfr /g
wawTd afqenssvaan wsre wagArAsh frar cemferRgatineeT | aar N
fawiza: vz sfren yarRay w2 Wi ¥ oW, gamMagsiy au; gumRgedriy awdy-
aray an: «fn wdry s | Aure AraCHToR afkaRATAVTRTOTat TvEgaTaiR
wiw: TEREIegR | o fqacnog afvsiferenrat evnyerasrrfan fram awdfs)
aory “wfmnifoiaaetayNfoaad: | faarg oiferarer@dfsamad |

yefy afadfaq— ‘cud andt 99 wiazn: frzaaer”’ fa) Nrdte qran: gwrdy
w faga”’ sfa w idmfewr, azwatfdury « yremmitafs shgdwmtady: )

g gamardd zemq) faardld g fadw ) aure  we—CGaemanae:
vondvl yomenn ) wwfuen gywmiten frewrma fg” o e arwergat,
gwarar | yewdan fanardamg oty aran | gewEen gamerdiarg ferg oy
wrar |} qafyen efuen fog gymlten ) raltwaniared s “fae:
wrana foy” fagewds gifewnfafa o

7. While explaining the term non-sapinda, the Sapinda relationship
is stated to be directly or mediately through connection with one body ,
but that relationship of all ‘[:Prsons may, inone way or other, be traced
with all other persons in this world of eternal transmigrations of the
soul with its®minute body, and so it would inclnde persons that are not
intended to be included ; hence it is ordained—

“and 1s beyond the fifth and the seventh from the mother and
from the father (vespectively).” .

The purport is, that sapinda relationship ceases beyond the fifth
from the mother, 4. e, in the mother’s line, and beyond the seventh from
the father,” 4. ¢, in the father’s line ; hence although the word sapinda
hy its etymological import applies to all relations, yet it is restricted in its
signification like the word pankaja ( the derivative meauing of which is
“ growing in the mud.” but which by usage, means a lotus, being a species
of its primary import ), &c. : accordingly the six ( ascendants ) beginnin
with the father are sapindas, as also the six (descendants) beginning wit
the son, the man himself being the seventh ; also in the case of divedgence
of the line, the counting shall be made until the seventh in descent (is
reached) including him (3. e. ancestor within six degrees of ascent), from
whom the line diverges (i.e. a collateral within the sixth degree of descent,
from an‘ancestor within the sixth degree in ascent, is seventh ) 3 in this
mode is the computation ( of degrees ) to be made everywhere (. e, in all
texts relating to degrees such as three, five or fourteen degrees). According-
ly, it is to be understood that the fifth from the mother 1s she who is (the
fifth) in the line of descent from ( any ancestor of the mother, up to ) the
fifth ancestor (and counting her and such ancestor, each as one degree)—in
the computation—beginning with the mother (and counting her as one
degree),—of the mother’s father, paternal grandfather, and the like:
similarly, the seventh from the father is she who is'( the seventh ) in the

-
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line of descent from ( any ancestor up to) the seventh ancestor. ( and
counting her and such ancestor, eash as one degree),—in the computation—
beginning with the father ( andl counting him as one degree),—of the
father's father, and the like. Accordingly (it is said)—“In marriage,
two sisters, a sister and a brother, and a fraternal niece and a paternal
uncle, are taken to be two brauches by reason of the descent of the two
from a common ancestor ( from whom computation of the degrees is to
be made among their descendants).”

As for what is said by Vasistha, namely ~“May marry the fifth and
the seventh from the mother and the father respectively,”—and -by
Paithinasi, namely —*Beyond the third from the mother and the fifth from
the father ;” - these should be taken to intend the prohibition of the nearer
degrees indicated therein, and not to allow the espousal of the nearer
degrees expressed in them : thus is the conflict between all the Smritis
avoided.

This again should be understood to be applicable to those of the same
caste, Bub there is a different rule when the caste is different; thus
Sankha ordains—*“If there be many sprung from one (but) of separate
soil, (or) of separate birth; they are, of one pinda, (but) of separate
impurity, and the pindu exists in three.”—‘Sprung from one’ means,
sprung from the same Bréhmana or the like father; ‘of separate soil,’
means born of wives belonging to different castes; ‘of separate birth,
means, born of different wives belonging to the same caste, ‘they arc of
one pinda, t.e, sapinda; ‘but of separate impurity,—the separate
impurity will be explained in the Chapter on Impurity ; ‘the pinda exists
in three,’ means, sapinda relationship extends to three degrees only.”

c| fay fyar gara=fe aracwarar g ¢ ararcdtfa gargsfanarg, —"swaac
sfqegaay e w3q”—xfa awar4 A9 wuH IATEY gA |
« @ wafigar yargfafrarfar, wio g gargarikaf, st g g8
yarafaa faarfaar sfa warda avmzaamgasfd 1 — faaraat gravmamend g

8. But the father ( of a person ) is a common parent of other sons
( by a different wife ), but the mother is not so ( of other sons by another
husband ) ; consequently by reason of her propinquity being greater
( than that of the father), it is fit, that the mother alone should take
the estate in the first instance conformably with the text ( of Manu )—
“Whoever is the unremote from (among) supiada, his property becomes
hiss’ ( Text No. 4.)

Nor is propinquity the principle for determining the order of succes-
sion among only the sapindas (technically so called, in texts Nos. 1 and 2,

namely, relations within seven degrees), but it is also (the principle for .

determining / ne order) among the samdnodakas and the like ; for, it
~appears frony “ js very text (of Manu ) that when succession is predi-
cated of l? fwuy of Fersons without any distinction, then propinquity
alone is tH principle for determining the order of succession ( among the
individuals composing the body).—Mit., 2, 3, 3-4.

9. [ The above text of Manu, does, according to the Mit4kshars
mean.,—"“To the nearest relation, the inheritance next-belongs,’—but its
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wording literally means, ~“Whoever is the unremote from ( among )
sapinda, his property becomes his.”+-This peculiar wording requires
grammatical explanation, and accordidgly the two commentators of the
Mitdksharg have made the following verbal comments on'it :— ]

‘“g. gftrmr wame” gfafea: ‘aw” asfteafafvaw ‘u+
a@” efreafafeas “uv w3q” | fawwwe |

“Whoever is the unremote” i. ¢, nearcst “from ( among ) the sapinda
his” 4., the nearest sapinda’s, “progerby becomes his,” 4. ¢., the nearest
sapindu’s “property.”— Visvesvara Bhatta,

“glrem’ ¥fa gufmamfa gerd ogd | aury, afrew
,Carsame” gfafea; “aw” sfiww “ud aw’ afcwafafeas
“qd WY’ TEY: | HTEWE |

The ablative case in the word ‘from (among) the sapinda,” is used in
the genitive sense, agreeably to ( the aphorism of Pénini the celebrated
grammarian) gufaad: &e. ; accordingly, the meaning is,—“whoever is
unremote,” 7 ¢., nearest “of the sapinds, his,” i.e, the sapinda’s
“property becomes his,” 4. c., the nearest-of-the-sapinda’s “property.”—

. Bélambhatta.

f These arc merely grammatical comments, bat the rule intended to be
laid down is what is clearly expressed in Colcbrooke’s lucid translation of
the text, given above, The context of the Mitdkshar4, in which the
above text of Manu is cited, shows beyond the shadow of a doubt that
the word sapinds in that text is taken by the author of the Mitdksharg
in its etymological sense of any relation near or distant, as explained
by himself supra p.52), and that the rale applies to heirs of all
descriptions whether sapindas technically so called, or saminodakas,
or sagotras, or bandhus. Hence the suggession made by some writer
that Visvesvara Bhatta and Bélambhatta mean to indicate by those
comments that two persons must be sapindus of each otherin order that
they may inherit from each other,—is not only fanciful but simply absurd
being founded as it is upon the erroneous assumption that one man
can be sapinda of another man who is not sapinda to himself, which
again is based upon another absurd assumption that the sapinda relation-.
ship of females for the purpose of marriage is applicable to their brothers,
for which there is absolutely no authority.]

te | fuadt 7@ goud a@ wraTwver Wawq o

10. Where the paternal ancestors are worshipped, there the maternal
ancestors also should certainly be worshipped.

tt | wimm vl wfren o @fdan | awgow )

11. But these whose property is undivided, are pronounced
sapindas.—~Brahma-Puréna. ~
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12. Sumantu—cited—in the Sambandha-viveka says,—

“Of Brdhmanas whose éwnda (4. e., oblation in the form of ball of rice)
and swadhd Jfi. e., food-offering to the manes of deceased ancestors) are
common, the status of sapinda-ship ceases after the tenth (degree ) ; herie
table right by sapinda-ship ceases after the seventh degrees and ( sapinda-
ship for ) offering pinda (1. e., oblation of food in the exequial rites of a
deceased person) ceases after the third degree: if, otherwise, there be
cessation of offering of the pinda, and of performance of the purifying
exequial rites, that would be equal to the murder of a Brihmana,

tilapéni explains the meaning of this ( text thus),—

(If a deceased person’s) three paternal ancestors viz, the father, the
paternal grandfather and the paternal great-grandfather be alive, then the
three remoter paternal ancestors viz., the great-great-grandfather and his
father and paternal grandfather become, by reason of their being gods in
the srdddha ceremony of the Ancestor-worship, partakers of the ( three)
pindas in the sapindé-karana srdddha ceremony of the deceased ; and the
three (remoter) ancestors after them up to the ninth degree become par-
takers of the lea or remnants of the pinda oblations; and thus the

rson perfo u'oi the Srfddha becomes the tenth, and hence sapinda re-
E:tionship ceg/, ifter the tenth degree. It should be understood that the
term—"“afte(.-vhe tenth degree” -is illustrative, therefore when (the two
paternal ancestors viz.,) the father and the paternal grandfather are alive
the sapinda relationship extends to nine degrees, and when the father
(alone) is alive it extends to eight degrees, To the estate of a person

H. L—8.
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destitute of male issue the heritable right by sapinduship extends to
seven degrees in default of nearer relations; counting from the first heir,
his son’s son is the third (in degree § and after him there is cessation of
exequial Srdddha ceremony. “Otherwise &c.” means, if a person inheritin
the estate of a sonless deceased relatfon do not perform his srdddha an
the like exequial ceremonies, he becomes guilty of murdering a Bréhmana.
This is the meaning.

Cited in the chapter on marriage in the 8rd book of Nirnaya-Sindhu,

DEFINITIONS.

Da’ya.—There is a difference between the two schools with
respect to the meaning of the term ddya. According to the
Mitékshard, it is defined thus,—*“The term ddya signifies that
wealth which becomes the property of another, solely by reason
of his relationship to the owner.” Jimitavdhana, however,
says that the word ddya by derivation means gift, but in the
Law of Inheritance “The term ddya is by usage employed to
signify wealth in which proprietary right dependent on relation
to the former owner, arises on the extinction of his ownership
by death natural or civil (such as degradation, renunciation
of Worl()ily objects, and retirement to a holy place for religious

urpose).

P his difference in the definition of the term Jddya arises
in consequence of the Mitdkshard doctrine of the right by
birth, of male issue in the property of the father and other

ternal male ancestors in the male line. The D4yabhdga
repudiates that doctrine. The Mitdkshard therefore adds that
ddya is of two sorts, namely, a-pratibandha or unobstructed,
and sa-pratibandha or obstructed. According to the Déyabbéga,
ddya isalways obstructed, inasmuch as the right does not
accrue during the lifetime of the previous owner in any case.

Having regard to the definition of the term ddya, as given
in the Mitdkshari, it cannot be rendered into heritage which
signifies only what is called obstructed ddya, and cannot include
the unobstructed ddya or the congenital coparceny of the male
issue ; for, nemo est hares 1ventss.

Partition.— A ccording to the Mitdkshard,—*Partition is the
adjustment .into specified portions, of divers rights (of the
coparceners) which (divers rights) extend to the whole estate.”
According to the Ddyabhéga,—“Partition is the manifesting
or making known, by the casting of lots or otherwise, the
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roprietary right (of each coparcener), which had arisen in the
and and moveables, but which extended only to a fractional
portion of the same, that was previously unascertained, and
was unfit for exclusive dealing by reason of there being no
evidence of any ground of diserimination.”

According to the Mitdkshars, the right of each coparcener
extends to the whole proFerty ; but according to the Ddyabhiga,
it extends to a fractional portion only, or to that portion only
which on partition is allotted to him; or in other words,
coparceners take as joint tenants under the Mitdkshard, but as
tenants in common under the Diyabhdga.

Sapinda.-—The term sapinda means one of the same pinda.
The word pinda is used in various senses ; it signifies thickness,
mass, corridor of a house, a ball, food, body which is but assi-
milated food ; and food for departed ancestors, such asa ball
composed of rice, &c., presented to the manes of ancestors at
the Srdddha ceremony.

In the Hindu law books the term has been used in two
different senses : in-the one sense, it means a relation connected
through the same body ; and in the other, it means a relation
connected through funeral oblations of food. * )

According to the Mitakshara.—In the Mitdkshard the term
sapinda is used in the sense of, one of the same body, . e., a
blood relatian. In this literal sense the term would include all
relations however distant. But this derivative denotation of
the term, is curtailed by technical limitations; and so it
includes relations within the seventh degree according to the
Hindu mode of computation. Then again there is this further
restriction that this term when used without qualification, signi-
fies agnatic relations only, <. e., the relations of the same gotra,
the relations of a different gotra being included under the term
bandhu in the Mitdkshard,—Text No. 2 cited in Mit., 2, 5, 6. .

A.ccording to the Mitdkshard, therefore, the sapindas of a
person are, his six male descendants in the male line, six male
ascendants in the male line, and six male descendants in the
collateral male line of each of the six male ascendants,—
altogether fo ty-eight relations. (See table infra p. 66).
he l?r\y Iy wedded wives of these relations as well as of the

person hiny /.. are his sapindas. The sacrament of marriageeffects
physical unity of husband and wife. Text No. 6; D.B., 4,2,14.

As regards the Sapinda relationship of females with males,
for the purpose of marriage, it extends to different degrees on
the paternal and the maternal sides of the males, according
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to most of the sages. The sagesagain are not agreed as to the
number of degrees, to which the Qapinda relationship of females
extends : according to different sages, the number of degrees
is either 8 or 7 or 6 on the paternal side, and respectively 6 or
5 or 4 on the maternal side, of the bridegroom, which constitutes
females within those degrees, his sapindas for the purpose of
marriage, and therefore prohibited.

It should be specially noticed that this connubial sapinde
relationship is one between males and females only. It does
not affect the sapinda relationship between males. There is
absolutely no authority for its application to males. But an
obiter dictum is expressed in two cases, which seems to be based
on the suggestion made by a writer as to the intention of the two
commentators of the Mitékshard, in the passages (Text No. 9,
p. 36 supra} explaining Manu’s text. This question will be con-
sidéred while dealing with the meaning of the term Bandhu.

Computation of degrees,.—The Hindu mode of computation
of degrees is the same as that adopted by the Canonists and is
different from the English or Civilian mode which is adopted in
the Succession Act, Sections 21 and 22, and according to which
you are‘to exclude the propositus, and count as one degree
each ancestor and each descendant lineal or collateral, down to
the relation whose degrees of distance from the propositus you
are computing. According to the Hindu or Cagonist mode
which is also called the classificatory mode, you are to count
the propositus as one degree, and then count his as many ances-
tors as will make up the given number, taking each ancestor as
one degree, and then count as many descendants of the propo-
sttus himself, and of each of the said ancestors, as together
with the propositus or that ancestor respectively, will make up
the given number. In the above enumeration of the male
so;pindas according to the Mitdkshard, you have aw instance
of relations within seven degrees; and in the enumeration
given below, of the first class Dayabhdga sapindas, you have
an instance of relations within four degrees.

In this connection, I should draw your attention to a Madras
decision (I. L. R., 7 M., 548), in which it has been held that a

erson’s maternal grandfather’s brother’s daughter’s daughter
1s beyond five degrees and therefore eligible for marriage
according to the Mitdkshard. It is difficult to understand how
she could be held to be beyond five degrees except according
to the English mode of computation of degrees. The Hindu
judge who was a party to that decision appears to have been
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“a lawyer without Sanskrit”; otherwise the error would not
have crept into the judgment.

Sapindas according to the Dayabhaga.—The above definition
of sapinda is not altogether ¢lost sight of, in the Déyabhéga.
But the author of that treatise explains it to relate to marriage,
mourning,” &c., and not to inheritance. For the purpose of
inheritance, he takes the word sapinde in the sense of one
connected through the same funeral oblation.

According to the D4yabhdga as understood by the Full
Bench in the case of Guru Gobinda Shaha Mandal, 5 B.L.R.,
15=13 W.R,, F.B, 49, the term sapinda includes three
classes of relations.

The first class includes those relations of a person with
whom that person, when deceased, and after the sapindi-karana
ceremony, partakes of undivided oblations, They are his three
male descendants in the male line, three male ascendants in the
male line, and three male descendants in the male line, of each
of the three male ascendants: or in other words, the son,
grandson and great-grandson; the father, grandfather and
great-grandfather ; the brother, brother’s son and brother’s
grandson ; the paternal uncle, his son and grandson ;*as well as
the paternal granduncle, his son and grandson ;—altogether
fifteen relations. The lawfully wedded wives of these relations
as well as pf the person himself are his sapindas in this sense.
It is worthy of remark that the Hindus living in joint families
could not conceive an idea of heaven without joint family, the
first class sapindas are in fact the members of the joint family,
associ)ated together in heaven after death. (See table infra

. 65). .
P The second class comprises those relations of a person, that

resent oblations participated in by that person, when deceased,
Eut do not partake of undivided oblations with him. They are
the grandsons by daughter, of the person himself, of his three
paternal ancestors, as well as of the son and the grandson of the
person himself and his three paternal ancestors,—altogether
twelve relations. (See table infra p. 65).

The th'rd class comprehends the three maternal grandsires,
to whom, ‘he deceased was bound to offer oblations, and those
relations . ..{at present oblations to them. They “are the three
materntl grancﬁ‘athers, three male descendants of each of them,
and the grandsons by daughter, of the three grandsires, and of
two male descendants of each of the three grandsires,—
altogether twenty-one relations. (See table wnfra p. 66).



62 POINTS NOT PLACED BEFORE THE FULL BENCH. [cR. 1.

You will yourself be in a position to draw out the list of
relations falling under each class mentioned above, if you bear
in mind the following propositions in connection with the
Pérvana Srdddha ceremony, namely : (1) A person is bound
to offer funeral cakes to his three immediate sagotra ancestors
male as well as female, and to his three immediate maternal
male grandsires. (2) A person after his death, and after the
sapindi-karana ceremony partakes of undivided oblations with
his three sagotra male ancestors with whom he is united by that
ceremony. The sapindas of a person are (according to the Full
Bench) those relations with whom he partakes of undivided ob-
lations, those who offer oblations enjoyed by him, those to whom
he was bound to present oblations, as weﬁ' as those who offer
oblations to those to whom he was bound to present oblations.

In connection with this subject it ought to be particularly
borne in mind that if a person die during the lifetime of one or
‘two of his three immediate sagotra ancestors, then his sapindi-
karana ceremony which must be performed with three sagotra
ancestors, is to be performed by uniting him with two or one
respectively of his paternal ancestors further removed than
three- dedgfees. Thus, most, if not all, of the sakulyas may
come under the first class of sapindas: See Text No. 12.

According to all the Sanskrit commentators, the term
sapinda in the sense of connected through funeralsoblations,
includes the first class only : of these also, the three ancestors
and the three descendants in the male line, only, are sapindas
in this sense, the rest are not so except in a secondary sense.
And it is extremely doubtful whether the author of the
Diyabhiga intended to apply the term to all the relations of
the latter two classes: grikrishna the commentator of the
Déyabhéga and author of the Ddyakrama-Sangraha, however,
refuses to call them sapindas. !

Points not placed before the Full Rench.—The exposition of
Sapindg relationship according to the Ddyabhdga, set forth
above, was made by the Full Bench as being what is logically
deducible from the general expressions used by the author in
the course of his arguments founded on the doctrine of spiritual
benefit, whereby he maintained the particular order of succession
of certain relations, as laid down by him, differing from the
author of the Mitdkshar4.

- There were however certain difficulties against his oblation
theory, which stood in the way of the logical deduction of.
the principle of spiritual benefit from the generality of the
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expressions, of which the author was fully conscious but which
were neither argued at the Rar nor considered by the Full
Bench while enunciating what appeared to follow logically
from the author’s argumenss in particular instances, as
legitimate generalisations with respect to Sapinda relationship.
The difficulties are these,—

1. The oblation theory is founded solely on two texts, one
of Baudhdyana, and the other, of Manu: (Texts nos. 3 and 4
pp. 50-51 supra). Baudhdyana’s text cannot be construed to
support the theory unless the word ddya mean pinda. There is
no authority in support of this novel meaning sought to be put
upon it by Jimitavdhana ; for, the plain natural meaning of the
important passage is—*“All these participating in undivided
heritage are pronounced sapindas; those who participate in
divided heritage are called sakulyas.”

2. The author’s interpretation is,—-“All these partaking
of undivided oblations are pronounced sapindas. Those who
partake of divided oblations are called sakulyas.”

Oblations may be said to be undivided, only on the occasion
of performing the sapindi-karana ceremony on the first lunar
anniversary of the day of a person’s death, when four pindas
are made, one for the deceased, and three for his three paternal
ancestors, and the pindas are mixed up, thereby indicating
that the soul of the deceased is to pass from the preta-loka or
the region tor the dead (purgatory), to the pitri-loka or region
for the spirits of ancestors or heaven. But the oblations
gresented while the P4rvana Srdddhas, the foundation of the

octrine of spiritual benefit, are performed,—are separate and
divided and cannot be called undivided.

It is difficult to understand the meaning of the term divided
oblations, whereby must be understood the Pinda-lepas or
remnants of the pindas 7. e. what ure attached to the hand
while mixing up the things, of which the pindas are composed,
and scraped by the Kusa grass and formed into an offering
for the three remoter ancestors. There is no reason why these
should be called divided oblations, and why the three oblations
presented te the three nearer ancestors, one to each, should be
called w‘z;d/ ided oblations. :

3. .. Iding to the text of Manu (Text No. 4; p. 51 supra)
oblationd dre to be presented to three ancestors, tmdP ot to six ;
there cannot be any doubt that Manu provides for the offering

of pindas to the three paternal ancestors only, and not to -the
three maternal ancestors also.
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And this is consistent with the provision that “the fourth is.
the giver of tHese offerings ; the ﬁﬁg has no concern with them.”
The terms jfourth and fifth are used relatively to the remotest
of . the three ancestors, Hence it is clear that Manu cannot be
taken to contemplate the offering of oblations by a person to
his maternal grandfather, great-grandfather and great-great-
grandfather ; for, that person is undoubtedly fifth relatively to
the remotest of the three maternal ancestors. ‘

4. The Ancestor-worship like the worship of the Gods, is
Eerformed for the benefit of the worshipper and not for the

enefit of the ancestors.

5. The doctrine of spiritual benefit derived from the per-
formance of any Srdddha ceremony by a son or the like, is
contrary to the doctrine of Karma and Adrishta, one of the
fundamental principles of the Hindu religion, according to
which a man’s condition of happiness or misery depends solely
on his own acts and omissions.

As to other objections against the doctrine of spiritual
benefit derived from oblations, see Preface to the second Edition
of the Déyatattwa.

Jimitavihana was well aware of the weakness of his posi-
tion, and did therefore conclude by saying that if the learned
are not satisfied with his principle, still the order of succession
maintained by him should be accepted : D. B., Ch. xi, Sect. vi,
Para. 33. *

So it is the order and not the principle, which is of higher
importance, according to the author himself. ‘Hence the
principle enunciated by the Full Bench does not appear to be
Justified.

Sakulya.—The term sakulya means one belonging to the
same kula or family, and designates two groups of heirs accor-
ding to the Ddyabhdga. The first group of sakulyas of a person
comprises the 4th, 5th and 6th male descendants in the male line
of tgat person, and of his father, grandfather and great-grand-
father ; and it includes the 4th, 5th and 6th paternal male ances-
tors in the male line, and also six male descendants in the male
line of each of these ancestors ; altogether thirty-three relations.
The term sakulya therefore includes those male sapindas
according to the Mitdkshard, that do not fall under the first class
Déyabhéga sapindas as enumerated above. The term sakulya
is not used in the Mitdkshard for denoting any class of heirs.

Besides the above meaning, the author of the Ddyabhdga
puts upon the term sakulya as used in Manu’s text (No. 4.)
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another sense in which it incllldes the group of hgirs also called
samdnodakas.

The following tables will help you in understanding the
sapinda and the sakulya relationships.

The first class Ddyabhdga sapindas,
GyF12 — 8135 —8,— 8135

G,Fg —8p —830—811
Fy —8; — S — 87

-8y —8, —8;

The second class Ddyabhdga sapindas.
4——D —-Ggp

VAN
N

/N
AT
!
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. The third class Ddya?hdga sapindas.

8, ——'D-—-"Gsl"‘: 1

s,o-——n_——e.F \ —D
§ g——D—G, It D\s
ls

\ .

Y

820

SS\D
)] TR,
%9
\
P Q"‘:'\D
84

The Mitdkshard sapindas,
GsFap—820—821—345—846—S847—S4s
G4F)o—817—815—841—8,2—843—8,,
G3Fy3—81(—816—837—S35—S39—8,
QgF30—811—812—855—85.—S35—33,
Gy F; —85 =89’ —82p—S830—831—832
F, —85—8¢—835—830—8:7—8;

L =81 —83 —8y —839—8:5—8,



CH. 11.] SAMANODAKAS AND SAGOTRAS. 67

The first group of Sakulyas.

GsFg7—835—8; 9:330—531—532-833
G Fg0—831—8,3—8235—Bs¢—8;5—8.,
LQgFy —8,—8,5—8,6—8,,-8,,—8,,
GF — 8§ — 8 — § — 8,0—8; 1,815

G,F — 8§ —8 — 8 —8; —Bg —8

F —8 —8& —8— 8, —8 —8;

P —8 —§ =8 —8, —8, —8,

Samanodakas.—The term samdnodaka includes all agnatic
relations of the same gotra or family, within fourteen degrees
calculated according to the Hindu mode of computation ; that is
to say, thirteen male descendants in the male line, thirteen
similar ascendants, and thirteen similar descendants of each of
these thirteen ascendants, excepting, however, those included
under the terms sapinda and the first group of sakulya.
According to some, it comprises all such sagotras or agnatic re-
lations whose common descent and name are remembered. The
meaning of the term samdnodaka is the same as sagotra, in the
Mitdkshard : but in the Dayabhdga, it is limited as mentioned
above.

Sagotras.—Two persons are sagotra, or of the same family,
if both of them are descended in the male line from the 7ishs or
‘sage, after whose name the gotra or family is called, however
distant either of them may be from the common ancestor. Every
Hindu knows the gotra to which he belongs.

The later Brahmana writers say, that properly speakin
Bréhmanas alone belong to some gotra or other, as being descend-
ed from the 1ishi who is the founder of the gotra or family ; but

. the thry 4 inferior tribes have no gotra of their own, their gotra
being/ it of their Guru (preceptor of the Vedas) or priest.
But ¢ «uis theory seems to be opposed to admitted facts. For
Visvdmitra, who was a Kshatriya by birth, and Vasishtha whc
was not a pure Brahmana by birth, are admittedly founders o:
gotras, or ancestors of many.founders of gotras.
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Thus a text of Smriti cited by Raghunandana says :—
sz for sboere franfirenfa-fe |
afug-armurre-gad-aa e |
Tt armuenfa aifa Manfa 7=

Which means,—“The sages—Jamadagni, Bharadvéja, Visvé-
mitra, Atri, Gotama, Vasishtha, Kdsyapa, and Agastya—were

rogenitors of gotras: those that were descendants of these, are
ﬁnown to be the gotras or founders of gotras.”

The fact that persons of different castes have the same gotras,
rather proves that the caste system itself is a later institution or
l-gsification based upon occupations and qualifications,—a

.eory supported by many Sanskrit works of authority.

The samana-pravaras are descendants in the male line of
the three paternal ancestors of the founder of a gotra. The term
is.used in the Ddyabhdga, but not in the Mitdkshard. Raghu-
nandana cites the explanation given by Médhava-A‘chéryya of
the term pravara, thus, wetg Mrvavwe ge-=tava-girae, fa arear-
wrdr: |1—whach means “Mddhava-A’chdryya says, that pravara is
the group of sages distinguishing the sage who is the founder of
a gotra.” It seems that two different gotras may have the same
name, and they are distinguished from each other by their
pravaras, which term may also mean the most distinguished
members of a gotra.

BANDHUS.

Bandhu.—The term bandhu is used in the Mitakshard, and
not in the Déyabhéga, to designate a class of heirs ; and accord-
ing to the Mitdkshar4, it means and includes, as I have already
said, the bhinna-gotra sapindas or relations belonging to a
different family. The meaning of the term sapinda is explained
in the Mitdkshard while commenting on the slokas of Yéjnaval-
kya's Institutes, in which the qualifications of the damsel to be
married by a man are dealt with. Itis declared that the
intended bride must, amongst others, be non-sapinda, must not
belong to the same gotra or pravara, and must be beyond the

- fifth and the seventh degree from the mother and the father
respectively : Texts Nos. 5, 6 & 7, supra pp. 51-55.

. Meaning of Sapinda in Mitakshara.—In explaining the term

non-sapinda, the Mitdkshard says that the word sapinda means
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one connected through the same body <. e., any blood-relation
however distant. It is observied that the husband’and the Patné
or lawfully wedded wife become sapindas to each other in this
sense, because a text of revelation says that the sacrament of
marria_,ge unites them “bones with bones, flesh with flesh, and
skin with- skin.” It is erroneous to say that they become
sapindas through their child ; for, if that were so, they should
not be sapindas before childbirth, whereas the true theory is,
that they become sapindas from the moment of their marriage.

After giving the above exposition, the Mitdkshard says that
wherever the word sapinda is used in that work, it should be
understood in the sense of a blood-relation : Text No. 6, supra
pp. 52-53. '

The Mitdkshars then goes on to observe that the qualificatic:.-
non-sapinda applies to all castes, but the qualification of nc.
belonging to the same gotra or pravara applies to the regener-
ate classes only, . '

Sapinda relationship for Marriage.—It is next observed that
in explaining the word non-sapinda it has been said that sapinda
relationship means immediate or mediate connection through
same body, but as such connection may be taken to exis¢ between
all persons, marriage itself would be 1mpossible ; hence, Y4jna-
valkya has declared that if the bride be “beyond the fifth
and the seventh degree from the mother and the father respec-
tively, she may be espoused.” The Mitikshard adds that sapindae
relationship should be taken to cease beyond those degrees,
evidently meaning, for the purpose of marriage ; because, this
conclusion is arrived at as the proper construction of the text
No. 5, which prohibits marriage of a sapinda damsel, but
permits marriage of one if beyond five and seven degrees from
the mother and the father respectively, though she be included
under the term sipinda according to its ordinary meaning,—
this conflict being reconciled by restricting in that way the
meaning of the term Sapinda in this text of Yéjnavalkya: and
then explains the mode of computation of degrees ( which
I have already explained), and goes on to observe that
the same mode should be adopted everywhere (s. e., in all cases
of conter Hlated marriage, or in all texts relating to degrees).

It s d, however, be specially noted that the Mitdkshard
does n¢ . say whether or not, the lines of the seven and the five -
ancestors of the propositus on the paternal and the maternal sides
reséxect.ively, may pass through males or females or both indiffer-
.ently, although 1t 1s admitted on all sides that the lines of descent
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from those ancestors may pass through males or females or both,
without any Uistinction. But ingillustrating the mode of com-
puting the degrees, the Mitdkshard refers only to the lines of
the father’s and the mother’s male ancestors in the male line,
though in computing five degrees the mother is counted as one.

Conflicting texts noticed.—The Mitdkshard then cites a text
of Vasishtha which says : “The fifth or the seventh from the
mother and the father respectively (may be married),”—and a
text “of Paithfnasi, which says: “( A girl may be taken in
marriage, who is) beyond the third from the mother and the
fifth from the father; "—and explains these texts away by
saying that they do not intend to authorize marriage of girls
distant by lesser number of degrees (given in these texts) than
“in the above sloka of Y4jnavalkya, but they intend to prohibit

a1e espousal of the girls of nearer degrees indicated in them.

Reconciliation unsatisfactory..—The above mode of recon-
ciliation, adopted by the Mitdkshard does not appear to be
satisfactory at all, nor is the view put forward by that treatise,
respected and followed in practice. The customs and usages
relating to the prohibited degrees for marriage, are so divergent
in different localities, and among different tribes and castes,
that it may be safely affirmed that as regards marriage, the
written texts of law found in the Smritis and the Commentaries
are nowhere followed in practice.

Conflicting rules on prohibited degrees.—If prohibited degrees
for marriage be taken, as the standard of sapinda relationship,
then it would extend to eight degrees on both the mother’s and
‘the father’s side, according to Manu : to five and seven degrees
(calculated from the mother and the father) respectively on the
mother’s and the father’s side, according to Ydjnavalkya ; to four,
and six degrees respectively on the mother’s and the father's
side, according to Vasishtha; and to three and five degrees
respectively on the “mother’s and the father’s side, according
to Paithinasi ; and to still lower degrees on the two sides ac-
cording to the Vedic texts (nfira p. 82) and according to custom
prevailing in many places and among many classes of people.

It should be remarked that as damsels belonging to the
same gotra are separately prohibited to the regenerate tribes for
marriage, the sapinda girls on the father's side, who need be
considered for the purpose of marriage among these tribes, are
those that are cognate to the bridegroom, that is to say,
between whom and the bridegroom females intervene. But as
regards the Sidras who form the majority of Hindus, both
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the agnate and the cognate sapinda damsels should be taken into
consideration in this connectioh ; for, they only are prohibited
to the Siudras. )

As regards the regenerate ttibes the only rule of prohibited
degrees for marriage, which seems to be followed in all parts of
India, is that a damsel of the same gotra with the bridegroom
is not taken in marriage.

Marriage usages, contrary to Sa’stras.—But it should be
specially noticed that as regards prohibited degrees outside the
gotra, that is to say, girls who are blinna-gotra sapindas, or
relations belonging to a different family, the usages are most
divergent. We have already seen that the I2ishis or lawgivers
propound different rules on the subject. If we now turn to the
actual practice observed by the people, we find that even amongset~ -
the Bréhmanas of Madras the bhinna-gotra sapinda relationship-
for marriage, extends only to two degrees from the mother : be-
cause, there they marry even their father’s sister’s daughter and
their mother’s brother’s daughter. So also among the Chhatris
or Réjputs claiming to be Kshatriyas, domiciled in Bengal and
Chhota-Nagpur, very few cognate girls are eschewed for marriage.
The reason appears to be, that when in a particular® locality
there are only a few families belonging to the same caste, so
that the observance of the prohibited degrees as propounded in
the Séstras, would render marriage itself impracticable for
want of lawfully eligible brides, then we find a departure from
the Séstras, to a greater or lesser extent, according to the
exigency. The prohibited degrees are not observed also by the
Kulin Brdhmanas of Bengal, whose so-called high position
depends only on marriage of girls of certain families according
to the modern and artificial rules of Kulinism, and who are
often found to contract what may be called incestuous marriages
for maintaining their Kulinism by disregarding the rules
propounded . by the Séstras, and explained Ey Raghunandana
whose authority is respected in Bengal.

The golden rule of prohibited degrees—for marriage, to
follow, therefore, in a case where the validity of a marriage is
called ints, question on the ground of being within prohibited
degiees;/'y “to pronounce it valid if found to%)e celebrated in the
presence ...nd with the presumed assent, of the relations and
caste poople, notwithstanding written texts of law to the
contrary, which must be taken to be recommendatory in
character, as appears from the language of Manu’s text on the
subject :— R ' o

S
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wﬁmvmm-t.aﬁmwmﬁml
w1 wwr feardtat dreankia dwdt o

Which means,—*“She, who is non-sapinda also (non-sagotra)
of the mother, and non-sagotra also (non-sapinda) of the
father, is commended for the nuptial rite and holy union among
the twice-born classes.” Similarly, the Mitdkshard expressly
says that many of the qualifications of the bride, ordained by
Yijnavalkya (Text No. 5, p. 51, supra) are directory only.

Prohibited degrees are not Bandhus for inheritance.—Thus

ou see, the prohibited degrees for marriage can by no means
e taken to be bhinna-gotra sapindas or bandhus for the purpose
*=f inheritance, on account of the following reasons :-—

(1) While explaining sapinda relationship for the purposes
of marriage, the Mitdkshard says that wherever in that work
the word sapinda is used, it shall be taken in the sense of one
connected through the same body ; but it does not say that the
restriction of sapinda relationship within seven degrees on the
father’s side and five degrees on the mother’s side, which is
undoubtédly laid down by Yéjnavalkya for the purpose of
marriage, is to be understood as applicable for all purposes :

(2) If the intention of the Mitdkshard had been to apply
the said restriction to inheritance and other purposgs as we?l, it
would not have explained the degrees of sapinda relationship
again, while dealing with the Pdrvana Srdddha, and with In-
heritance, by citing the text of Vrihat-Manu (Text No. 2), but
would have referred to the earlier explanation of it given for
marriage : Mit.,2, 5, 6 :

(8) The principles upon which marriage is prohibited be-
tween certain relations, are not the same on which inheritance
is based : !

(4) Sapinda relationship for marriage has reference only to
female relations of the intended bridegroom, whereas sapinda
relationship for inheritance relates mainly to male relations ;
females, as a general rule, being excluded from inheritance :

(5) The proposition that if A can marry B's sister, then B
cannot be A’s heir, is not correct ; for a Brdhmana of Madras
can marry his maternal uncle’s daughter whose brother is

. expressly recognised as an heir, and Stdras can marry within the
saml? gotra, a girl whose brother is & samdnodaka and as such
an heir :

(6) Sapinda relationship for marriage not being uniform but
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divergent, as shown above, cannot be the basis of a rule of inheri-
tance, which must be invarialle, certain and uniférm : '

(7) There is neither authority nor reason for excluding a
bhinna-gotra relation from inheritance when his relationship can
be traced, seeing that the Mitikshard says that bhinna-gotra
sapindas are included under the term bandhus declared heirs
after sagotras, and that the term sepinda means any relation ;
and seeing further that when the estate of a Brdhmana goes to
his caste-people in default of bandhus, a very strong presumption
arises against cutting down and confining the meaning of the
term to some relations only, with a view to exclude others :

ﬂ?) These arguments and considerations for the purpose of
establishing that the prohibited degrees for marriage are not
bandhus for inheritance, would appear unnecessary and super-
fluous to a careful reader of the exposition given in the Mitd-
kshard, of the sapinda relationship for marriage (Text No. 7,
pages 53-55 supra ) ; because, the Mitdkshard distinctly says
that the seven degrees on the father’s side and the five degrees
on the mother’s side are to be computed from the father and
the mother respectively : hence the six descendants of the
father’s seventh ancestor who is eighth from the propositus
(in the Hindu mode of computation) are sapindas for
marriage. But the eighth ancestor’s descendants are admittedly
not sapindgs for inheritance ; for, the Mitédksharé has explained
sapinda relation for inheritance to extend to seven degrees
from the propositus, and not from his father. This conclusively
shows that the Sapinda relationship for marriage is inapplicable
to inheritance.

Meaning of the word Bandhu.—Having regard to the struc-
ture and organisation of Hindu society founded upon the caste
system, it appears that the Hindus have special reasons for
attachment to even their most distant relations as well as to
their caste-people. A well-known sloka says :—

enEd Wk Ix gy vyfagd
TR WA 7 -fasfa @ g o

Which 'IL‘DS,-—“I:Ie who stands by you, on the occasions of joy
and disg‘ ] at a time of famine or of political revolution, and
in the Lang’s Court as well as in the eremation ground, is your

Bdndhava or relation.” : .
Thus the agnate sapindas are bandhus or relations par excel-

lence, and in this sense the word has been used in the text of
He Ta=10v

-/'
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Vishnu, dealing with inheritance : see original text No. 2 under
Mitdkshard Sticcession. I shouldtell you that the words bandhw
and bdndhava are both derived from the root bandh = bind, and
means any relation agnate or cognate. In Manu, Ch. ix, Slokas
159 and 160, the word bandhu has been used in the sense of
sagotra or member of the same gotra : see original text No. 12
under Adoption. In the text of Yéjnavalkya- (ii, 135) dealing
with the order of succession, the word bandhu has been used in
the sense of a cognate, the agnates being denoted by the term
gotrajas ; hence, it means cognates in the Mitdkshard. But in
many texts of the Smriti the term appears to be used in the
sense of sapinda or sagotra or in the wider sense of a relation.

Conclusion as to who are Bandhus.—The conclusion, there-
fore, which appears to legitimately follow from the foregoing con-
siderations, 18, that the word bandhu in the Mitdkshard means
and includes either all cognate relations without any restriction,
or at any rate, all cognates within seven degrees on both the
father’s as well as on the mother’s side. This view, however, is
opposed to an obiter dictum thrown out for the first time in the
FPull Bench case of Umaid Bahadur v. Uday Chand, I.L.R.,
6 C., 110=6 C.L.R., 500, and repeated in the case of Babu
Lal v. Nanku Ram, I. L. R., 22 C., 3839.

Obiter dictum on Bandht ;. —1t is held by the Full Bench
that a person’s sister’s daughter’s son is his bandhu and heir, but
it is added that his sister’s daughter’s son’s son would not be his
bandhu and heir. The question for consideration by the Full
Bench was whether the sister’s daughter’s son is an heir ; but
whether his son also is an heir, was not a matter for consideration
by the Court in that case. The word sapinda was erroneously
rendered into “kinsmen connected by funeral oblations of food,”
by Colebrooke in his version of the Mitdkshard. This error was
exposed by two learned oriental scholars, West and Biihler the
former of whom was an eminent judge, in their valuable Digest
of Hindu law, by giving a translation of portions of the passages
of the Mitdkshar4, dealing with marriage, where the meaning of
the term sapinda, and sapindae relationship for marriage, have
been explained. The correct view was adopted in the case of
Lallubhar Bwfubhai v. Mankurer Bhai, I.L.R., 2 B., 422. The
Calcutta Full Bench in their judgment in the above case
followed this Bombay decision on that point, and then made
the following observations :— :

“The next question for consideration is, whether the defend-
ant in the case that has been referred to us, stands in such a
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relation to Mooktar Bahadur (the propositus) that they are
each other’s sapindas as defined by the author of Mitdkshard
in A’chéra-Kénda.”

Then proceeding to explainewhat is intended by the above
passage, the facts of the case relating to relationship, are
referred to; and then, the following table is given for illustration,
and the same is elucidated as follows : — A

“A is the common ancestor ; B, his son, is
the propositus ; C, a daughter of A ; D, her \
daughter, both dead ; E is the son of D, and

has a son F.

“Now B and E are sapindas to each other,
but not B and F. Although F is within six
degrees from the common ancestor, yet B, not
being a descendant of the line ur il:2 maternal
grandfather, either of F or of his father and
mother, they are not sapindas to each other ;
but B being a sapinda of E through his mother, they are
sapindas of each other.”

Dictum inexplicable.—I have not been able to find eut any-
thing in the A’chara-Kdnda, in support of the above view : 1n
fact, there is nothing anywhere in the Mitdkshard which may
Jjustify the foregoing dictum. On the contrary, B being a rela-
tion on F’s father’s side and being within seven degrees, is a
sapinda of F the circumstance of two females intervening
cannot make any difference ; for, F is admittedly a sapinda,
and E is not onﬁr a sapinda but also heir, of B. Bearing in
mind that the word sapinda means a relation according to the
Mitékshars, it is difficult to conceive any case in which A is
B's sapinda and at the same time B is not A’s sapinda : it
seems to be opposed to common sense. This somewhat anoma-
lous view appears to be due to the misapprehension of the
meaning of the comments made by Visvesvara Bhatta and
Bélambhatta on the text of Manu (see supra, Texts
Nos. 4and 9, pp. 51 & 55-6), as appears from the later judgment
referred to above.

Neither Visvesvara Bhatta nor Bélambhatta has said
anything which may justify the inference of the rule sought
to be deduced from their verbal comments on Manu’s text,—
“To the nearest S;finda, the inheritance next belongs”,—which,
according to the Mitédkshard means,—“To the nearest relation,
the inheritance next belongs.” The Mitdkshard takes the word

H—EH— 00— Q
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“sapinda” in this text of Manu, inits primary sense, namely,
relation, whether sapinda technically so called, or samdnodaka,
or sagotra, or bandhu. The text is construed to lay down the rule
of propinquity as the principle governing the order of succession
among the said groups of heirs ; see Text No. 8, p. 55 supra.

It is impossible to suppose that the commentators who
profess to elucidate the Mitdkshard, entirely ignored the
interpretation put by its author on that text, and made
comments on it, for the purpose of indicating, without
expressing, a novel construction limiting its operation to the
technically called sapindas alone, to be discovered by the
Tagore Law Professor of 1880 (p. 569). If the word sapinda
in that text means any relation, as is maintained by the author
of the Mitédkshard, how could the comments of Visvesvara and
Bélambhatta, which are undoubtedly verbal in character, be
taken to imply a rule of exclusion, upon the assumption that
the term sapinda is used by them in the technically limited
sense, when the author of the Mitdkshard takes that term
in its widest etymological sense, and when the commentators
do not express dissent from the author’s interpretation. And
even if ¢he commentators had differed from the author, though
they in reality did not, how could their view be accepted
while opposed to that of the author. The two commentators
merely explain the meaning of the individual words of Manu’s
text, in a mode well-known to Sanskrit scholars, which is
not the mode adopted for construction of sentences, as dis-
tinguished from definition or grammatical interpretation of the
words composing sentences.

The aforesaid obiter dictum in Umaid Bahadur’s case can
be maintained, if the exposition by the comparatively recent
commentators, of the prohibited degrees for marriage, be
assumed as if given by the Mitdkshar4 itself; and if it be further
assumed, that in order that A a cognate may be heir of B as
his bandhu, it is necessary that their relationship must be such,
that A may marry B's sister, and also B may marry A’s sister
accerding to the said exposition of prohibited degrees.

The learned Hindu J udge who delivered the judgment of
the Full Bench, seems to have consulted the said Tagore
Professor, .and embodied in it the Professor's own mnovel
view which is unsupported by any authority, and is clearly
erroneous as it is not justified by anything said by the two
commentators of the- %\Iitéksharé, who never dreamt what is
sought to be deduced from their language.
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It has already been observed that, while explaining the
mode of computing the fiye and the seven «degrees from
the mother and the father Fespectively, the Mitdkshard does
not say anything ahout the lines passing through males only,
or through both males and females without any distinction.
It is, however, clear that in counting five degrees from the
mother, she is computed by the author as one degree, thus
indicating that although each link is called a purusha which
means a generation, but which also means a male, still that
word is not to be taken to imply exclusion of females : thus
when the Mitdkshard does not lay down any restriction, it may
be taken that according to that treatise the lines may pass
through both males and females, or either.

But the recent commentators confine the upward lines to
male ancestors only, although the downward lines according
to them, may pass through males and females, or either; and
although the upward lines of the five and the seven ancestors
from the mother’s and the father’s bandius, are computed by
them by taking the female ancestor as one degree. No reason
is assigned by them for this distinction.

The reason which induced the recent commentators to
construe the texts permitting marriage beyond five and seven
degrees from the mother and father respectively, as meaning
the exclusion of the female descendants of only the six and the
four male dncestors of the father and the mother respectively—
appears to be, to prevent the prohibited degrees from becoming
too large.

They have confined the prohibited degrees to the descendants
of only four lines of male ancestors, namely, the father’s and
the mother’s male ancestors as stated above, and the father’s
five maternal male ancestors, and the mother’s three maternal
male ancestors.

The latter two lines of ancestors are deduced in a curious
manner, from the following text of Nérada on prohibited
degrees,—

WIEHATY UgATE- q4: foawmea:
wfaETE SWaT T GHTA- 9T AT I R, © |
Which means,—

“A. damsel within the seventh and the fifth (degrees) from
among the bandhus on the father’s and the mother’s sides,
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should not be espoused, likewise also one of the same gotra,
and one of theesame pravara”.

The term bandhus in this text indoubtedly means sapindas,
inasmuch as this text cannos but be held to lay down
prohibited degrees such as are érdained by other sages; and it
would be parfectly consistent with other texts, only by putting
that meaning on the word. It cannot surely be contended
that Nérada does not prohibit sapindas at all, by taking the
word bandhus in the limited sense of the three cognate first
cousing of the parents, that are enumerated as their bandhus
in the text cited in the Mitdkshard chapter 2, section 6, para. 1,
upon the assumption that the enumeration of bandhus in that
text is exhaustive.

The recent commentators, however, have taken the word
in that limited sense, and have deduced from Nérada’s text
the prohibition of six descendants of the father’s five maternal

‘ancestors, and of four descendants of the mother’s three
maternal ancestors, in a way which will be explained in the
Chapter on Marriage.

Now, it is worthy of special notice that the prohibited
degrees arg thus ascertained, upon the footing that the enumera-
tion of bandhus in the text referred to above,—is exhaustive,
and not illustrative. How can then the prohibited degrees so
ascertained, be reasonably relied on, for ascertaining who are
bandhus upon the contrary footing that the said enutheration is
not exhaustive, but is merely illustrative.

It is difficult to understand why F & Bin the above table
are not sapindas to each other. It appears to be admitted
that F is sapinda to B, but it said that B is not sapinda to F.
Bearing in mind that one is sapinde to another, if they are
connected through particles of one body, it seems to be a
contradiction in terms, to say that F' is sapinda to B, but B is
not sapinda to F. The reason assigned being that B not being
a descendant of the line of the maternal grandfather of F or
of his father and mother, they are not sapindas to each other.
But “it is not explained why, being such a descendant, is the
sine qua non of mutual sapinda relation.

e real reason appears to be, that although B could not
marry F's sister, still F could marry B’s sister according to the
recent commentators : because, the descendants of the father's
mother’'s maternal ancestors, are not, according to them,
included within prohibited degrees.

But according to the Mitdkshard, F could not marry B's
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gister ; because, she being a relation on F’s father's side, and
within seven degrees, is alsapinda for marridge. The two
females C and D form two degrees whether they be in the
descending line relatively to® B, or in the ascending line rela-
tively to ldg; but according to the dogmatic view of the recent
commentators, they cannot be so in the latter case.

Hence the bhinna-gotra sapindas, or sapindas of a different
gotra, who are bandhus according to the Mitdkshara, cannot
reasonably be restricted in the manner maintained by the Tagore
Law Professor of 1880 without any authority excepting his own
erroneous novel construction of the verbal comments made by
the two commentators of the Mitdkshard, on Manu's text.

Village Community, and the above terms.—It may be inter-
esting to enquire into and trace the etymological meaning of
some of the terms, and the probable connection of the same
with the Village Community System,and with their explanation
as given above. The words sapinda, sakulya, samdnodaka,
sagotra and samdna-pravara mean, respectively, those whose
pinda, kula, udaka, gotra and pravera are common. Gotra is
derived from go a cow and ¢rd to protect, and means that
which protects the cow, such as a pasturage ; Udaka®is water
or a reservoir of water such as a tank or well ; Kulya may be
derived from kula (similar to Latin colo) to cultivate, and
means a field or cultivated land ; and pinda means food.

\ Accord?ng to the rules laid down by Manu (8,237-239) and
Yéjnavalkya (2, 166-167) relating to the establishment of
villages, there should be a belt of uncultivated land, set apart
for pasture, at least four hundred cubits in breadth, immediately
round that part of a village, where the dwelling houses are
situated, separating the same from the cultivated land ; and
on that side of this belt, which is contiguous to the fields,
hedges should be erected so high that a camel might not see over
them, so that the cattle might not trespass into the fields.

Assuming that a single famnily established a new village, and
bearing in mind that pasturage, and a reservoir of water indis-
gIensable in a tropical country, are not divisible according to

indu Law, we may take the words sagotra and samdnodaka
to mean all members of the family, holding in common the
pasturage and the reservoirs of water used for domestic or
agricultural purposes; the word sakulya to signify those
members that jointly carried on cultivation ; and the word
»sapinda to comprise those that lived in common mess. When
a family incréased in the number of its members, they would
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separate in mess first, and might still continue to hold in
common their kulya or property, iconsisting mainly of land, by
jointly carrying on the cultivation and dividing the produce
according to their shares ; and when this was felt to be
inconvenient, they divided the family land, continuing, how-
ever, to use and occupy jointly the gotra or the land reserved
for grazing the cattle, and the udaka or reservoirs of water,
which remained common to the most distant agnatic relations.
The plain meaning of the texts of Baudhdyana and of the
Brahma-Puréna cited above, lends some support to this view.

CHAPTER Il
MARRIAGE.
ORIGINAL TEXTS.

¢ | wafiwgr = gt AgeEnar 1 v fug:
q1 wuE fenatai qawfe dgd ) w7 9, v |

( The Mit#ksharé, however, reads the first line of this text thus :—
wafirer w a1 wrgcafewr v ar fag: 1)

gfrepar § a8 an® fafraea |
TRTATHNTAG AAATHICACA | A 4, o |

1. She, who is the mother’s non-sapinda also (non-sagotra), and
the father's (non-sagotra) also (non-sapinda), is commended for the nuptial
rite and holy union amongst the twice-born classes.—Manu iii, 5.

(According to the reading of this text, adopted by the Mitdkshar
it would mean :—She, who is non-sapinda of the mother, and also non-
sapinda of the father, is &c.) -

But sapinda relationship ceases in the seventh degree ( from the
mother and the father); and the Samdnodaka relationship ceases if
(common) descent and name bé not known.—Manu v, 60.

]| W gnat # gum-wa wrat fafa )
AAA-QAUGHT JET foaa-guranamy o«
fagg—=s, e-¢e
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2. Let not a damsel be married who is of the same gotra, or of the
same pravarae, or within the fifth degree on the mother’s side, or within
the seventh on the father’s side.—Vishnu, xxiv, 9-10. :

3! wfags-aweal awat feaq sgeq )
wam-gfEat s wafuet aftadt |
wQfwel wrEaaly SR - |
gAY YHATE o€ At@a: frgasn |
ATIWL—, YU

3. Let a man who has finished his studentship, espouse an auspicious
wife who is not defiled by connection with another man, is agreeable,
non-sapinda, younger in age and shorser in statare, free from disease,
has a brother living, is born from a different gotre and pravarae, and is
beyond the fifth and the seventh degrees from the mother and the father
respectively.— Yéjnavalkya, i, 52-53.

8 | qgHl anmEy maw: fgamar  faarmuga-afugassd

4. ( A man may espouse a damsel who is ) the fifth and the seventh
(in degree) on the mother’s and the father’s side respectively.—Vasishtha
cited in the Mitdkshard while commenting on Y&jnavalkya, 1, 58.

Y | STERATY OgATY T fugwmaa: |
WA FAT T FAA-HAI AT | — ARG LR, O |
WA ag® arfa At dmfeat faa |
& v gmtfan: a5 ufwan gzatnan | e . —gaeava: |

5. A damsel within the seventh and the fifth (degrecs) from among
bandhus ( = relations or supindas) on the father’s and the mother’s sides
respectively, shonld not be married, likewise one of the same gotra, and
one of the same pravara. ( Nédrada xii, 7). Those among whom
marriage rite takes place within the seventh and the fifth (degrees)
respectively, they all with their offspring become degraded and reduced to
the position of Stidras,—Nédrada cited by Raghunandana,

¢ | wEAEANd W\t 3qq, 0¥ w@a: afoely aw fuaa,
. A ArEA: a9 faady ar ) Gdvafa

6. Shall espouse a damsel not beldnging to the same gotra shall
avoid five (deirees) on the mother's side, and seven on the father’s ; or three
(degrees) on the mother’s side and five on the father’s—Paithinasi cited
in the Mitakshark and by Raghunandana,

H. L—I1,
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o | WEfugawwr: wanwrE-swiramgn war vafem, wuewg-
syl wA, g foauaiy AT, agaTAg WIgeT, aggiY-
A€ Wiy, azgata wiftaart, ararfeame:, weun avc-
aifow:, aurafaglaty | AR gAGIATA 0

7. Damsels connected on the mother’s or the father's side shall not
be taken in marriage, up to the seventh degree; up to the fifth degree,
is the opinion of others: all the wives of the father are mothers, their
brothers are maternal uncles, their daughters are sisters, their danghters
are 'nieces, they too shall not be married, otherwise they would cause
disorder; this applies also to the daughter of the preceptor—Sumantu
cited by Raghunandana.

T | AT Wag a1 g fUwAdigRa av
a1 faaren fesatat famr=far € ar | aewy: |

" 8., She, who is not connected by pinda or water, is fit for marriage
among the twice-born classes, as also she who is distant by three gotras.—
Vrihat-Manu cited by Raghunandana.

& vt afafadfedfi dws w6 @, wad gue )
Wt TFA AT AAT WG GE=RAY auw{ | 3T |

9. Indra! Come by paths that are praised, to this our saocriﬁce, accept
the offering ; well-cooked meat is offered ( by us to thee ), which is thy
due, as (one’s) maternal uncle’s daughter or father'’s sister’s daughter (is
his due). Veda,

Qe |  AWIZ T YHATAG T YINTE WAT 91U 5194 |
o AT AFT1AR Iy aF=wE | ey |

10. From the very same common stock are descended the enjoyer
(husband) and the enjoyed (wife) : we marry in the third or we marry in
the fourth (degree).

tt1 feaest avq wwt wat wewatfiat
ATTAR sEAAT T1 4N ST THC | WE— o108 |

11. Let a man of thirty years marry an agreeable girl of twelve years,
or a man of thrice eight years, a girl of eight years; one marrying earlier
deviates from duty, (or one may marry earlier to prevent failure of religi-
ous rite).—Manu, ix, 94. .
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| WA WRAN AW T Wt A wyw=mla
AT ¥ fuar ¥ WSy WAT AGT W
@ W afm g At T |
‘gt faaredy @t arwar g
WEMTHY WUTERT: § f0Y gwaafa | aw: xR, R

12. If a girl be not given in marriage when she has reached the
twelfth year, her mother and father as well as her elder brother, these
three go to the infernal regions having seen her catamenia before
marriage. That Brdhmana who being blinded by vanity espouses such
a girl should not be accosted, and should not be allowed to sit at a feast
in the same line with Brahmanas; for, he is dcemed the husband of a
Stdra wife.—Yama, 22, 23.

Qy | W RN & Aarq @ GAN: |
AATRIRC TR AT wAOgAq | Frdafaaren-
MRAAIATTH |

13. (A man) shall not approach the wife before the applearance of
catamenia ; approaching, becomes degraded, and incurs the sin of slaying
a Bréhmana by reason of wasting the virile sced.—A’svaldyana cited in
the Nirnayasindhu,

®
81 foar fuaraey Srar aF@Y SwAT q97 )
TN, YANT AT I qT¢ |
RIS FHIHq HACATH RATEA |
ne Ava zqﬂmwrg&tgwﬁﬁumawrz ,82-48
14. The father, the paternal grandfather, the brother, a sakulya or
member of the same family, the mother likewise ; in default of the first
(anong these) the mnext in order, if sound in mind, is to give a damsel
in marriage; not giving, becomes tainted with the sin of causing

miscarriage at each of her courses (before marriage) ; in default, however,
of the (aforesaid) givers, let the damsel herself choose ‘a suitable

husband.—Y4jnavalkya, i, 63-64.
1y foar famaeY aEr age AraEey @ Ia wame:
yRmIR wmfae: 00 90 | fawg: R8,35-32 0

" 15. The father, the paternal grandfather, the brother, a sukuly«, the
maternal grandfather and the mother; in default of the first among
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these, the next in order, if sound in mind, is the giver of a maid in
marriage.— Vishfin, xxiv, 38-39. |

4! faar gary &g w= WAt agAs fug: |
ATATHE MYAY N FrATQAT |
ATAT @ATR weuT AHAT af TR |
AW AEfaEEt A Y WAL | AE: 1,012 |

16. The father himself shall give a girl in wmarriage, or with his
assent the brother, the maternal grandfather and maternal uncle, and
a sakulyws, n bdndhave likewise ; on failure of all, however, the mother,
if she is in sound mind ; if she be not in sound mind, the people of the
same caste shall give a damsel in marriage,—Nérada, xii, 20-21.

ro| fuar vafa ®twt wat vafa aad |
gat Tafa Tk @ @ WEETAsa | At e, 3

17. A woman is not entitled to independence: her father protects
her in her maidenhood, her husband in her youth, and her son in her old
age.— Manu, ix, 3,

(S| TRY et fuan, fami afa:, gyaw Qs |
WWIR WIATQWI 7 WiawT wfay f@an @ awasin ¢,z

18, A woman is never entitled to independence: fet the father
proteet her when maiden, t:he husband when m:urried, the son when old,
and in their default their kinsmen.—Yéjnavalkya, i, 85.

e WAT ] &U wran faw fuar x4 |
Fran Fuq vwfa fagag et o= )
19. The bride is anxious for beauty, her mother for wealth, her

father for education, her relations for family honour (in the bridegroom),
and all the rest for a sumptuous feast.

Ro | @ gurq faar &= wrar argwa fag: )

& gaa Wawnt dfway a0 avdq o

ANAY WA TWATET AATIR: |

wgwa famey, wgrd WwAd 0 A, o, uer
20, To whom the father has given her, or the brother with the

futher’s assent, him shall she serve while he is alive; and shall not
disregard (her dutics to him) when dead.
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The recitation of the benedictory sacred texts, and the sacrifice’ (with
Homa in the nuptial fire ) in hogour of (the God) Prajgpati (= Lord of
creatures) arc used in marriages, fr the sake of procuring good fortune
(to the brides); but the gift (by the father) is the causc of the stabus
of husband (or the marital dominion of the husband ). Manu, v, 151.152.

3y wifeuefomt wam waras wfafgan
awang wfeq-qut gradfwa fean
uifguefasr gan faad greaay |
dqi fasr g fawar fagfs: aa® aB 1 &Y, =, ¢ 20

21. The sicred nuptial texts are applied solely to virgins, and not,
among people anywhere, to non-virging, since these are excluded from
. . h . .
religious rites. The gacred nuptial texts are the certain cause of the
sacrament of marriage ; their completion is known by the learned to be
on the seventh step.— Manu, viii, 226-227.

MARRIAGE.

°

_ I.Vlar.riagc. necessary according to Sastras, exceptions..—The
institution of marriage which is the foundation of the peace
and good order of socicty, is considered as sacred even by those
that view 1t as a civil contract.  According to the Hindu
Séstras 1t is more a religious than a secular institution. It is
the Jast of the ten sacraments or purifying ceremonies.  The
Sdstras enjoin men to marry for the purpose of proereating a son
necessary for the continuation of the line of paternal ancestors
and for the spiritual benetit of their and his souls. According to
our Sdstras a man may not at all enter into the order of house-
holder, or the married life, but may choose to continue a life-
long student when he ix desirous of mokshe or liberation from
the necessity of transmigration of souls, or in other words, the
necessity of repeated deaths and births.  But you must not
mistake for life-long students all bachelors, most of whom do
not marry, not because they are averse to the pleasures of
marriage, but because they are unwilliug to take upon them-
selves the responsibilities of conjugal life. These do not bear
the remotest resemblance to the life-long students that are to
lead the austere life of real celibacy. °

Marriage in ancient law, and the religious principle.—In
ancient times- marriage involved the idea of the transfer of
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dominion over the damsel, from the father to the husband.
Slavery, or the proprietary right of nan over man, was a
recognised institution among all ancient nations, and it appears
to have owed its origin to the patriu potestas or the father’s
dominion and unlimited power over his child. A daughter was
aun item of property belonging to her father who could there-
fore transfer her Ly sale. gift or other alienation, like any other
property ; and marriage consisted in the transfer, in any one of
the said modes, of the parental dominion over the bride, to the
bridegroom who acquired by the transaction, the marital
dominion over her. Marriage by capture was also based on
the same principle. The condition of a slave, a wife, and a son
or daughter, was similar in ancient law, and founded on the
same principle of absolute dependence on the one side, and of
unlimited power, extending to even that of life and death, on
the other. The earliest and common form of marriage was the
sale of the bride for a price paid to her father by the bridegroom.
The father’s choice in the matter was under such circumstances
likely to be influenced more by the amount of the price offered,
than by a counsideration of the alliance being beneficial to the
daughter This purely selfish and secular principle became in
course of progress, repugnant to refined feelings, and the
Hindu sages sought to establish the altruistic and religious

rinciple as the only guide for the father’s selection, by laying
Xowu that tha free gift, of a daughter decked with dress and
ornaments, to a suitable husband to be found out by him, with-
out any other consideration than her happiness, is an imperative
religious duty imposed on the father,—and by condemning the
existing practice of marriage by sale in consideration of the
sulkw or bride’s Frice, as being unworthy of persons having a
sonse of spiritual responsibility, and a (}Jretensiou to purity,
whose conduct should be characterised by higher principles,
although that practice might be allowed to Stdras among
whom purity of conduct could not be expected.

Religious and secular marriages.—Accordingly the Hindu
sages divided marriages into cight kinds for the purpose of
distinguishing those that arc approved on account of there
being no improper motive on the X&rt of any person concerned
in them and ave therefore declared to be religious, from those
that are condsmued on some ground or other, and are there-
tore disapproved and pronounced to be irreligious. In the
marriage called Bréhma, the father or other guardian of the
bride has to make a gift of the damsel adorned with dress and
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ornaments to a bachelor versed in the Brahma or Veda, and of
ﬁood.char&cter, who is to be sught out and invitéd by the guar-

ian, to accept the bride offered to him. In the Daiva marriage
the damsel is given to a persod who officiates as a priest ina *
sacrifice performed by the father, in licu of the Dakshind or fee
due to the priest ; it is inferior to the Brahma because the father
derives a benefit, which being a spiritual one is not deemed
reprehensible.  Still inferior is the A’rsha marriage in which
the bridegroom makes a present of a pair of kine to the bride’s
father, which is accepted for religious purpose only, otherwise
the marriage must be called A’sura described below. Another
kind of approved marriage is called Prajdpatya which does not
waterially differ from the Bréhma, but in which the bridegroom
appears to be the suitor for marriage and he may not be
bachelor, and in which the gift is made with the condition
that “you two be partners for performing secular and religious
duties.” These are the four kinds of marriage, the male issue
of which confers special spiritual benefit on the ancestors.

The four disapproved and censured kinds of marriage are
the Gédndharva, the A’sura, the Rdkshasa, and the Paisdcha.
The Gandharva marriage, which is not disapproved *by some
sages, appears to be the union of a man and a woman by their

“mutual desire, and to be effected by consummation ; this seems
to be incongistent with the father's pafria potestas over the
damsel, and it appears to relate either to cases where a damsel
had no guardian, or to cases where consummation by mutual
desire had already taken place, and the law requires that the
father should give his assent to the daughter’s marriage with the
man. The A’sura marriage amounted to a sale of the daugliter :
the Sulka or the bride’s price was the moving consideration for
the gift by the father, of the daughter in marriage. The
Rdkshasa was marriage by forcible capture, . allowed to
the Kshatriyas or military class. The Paisdcha™ marriage
"Was~ the most reprehensible, as being marriage of a girl by
a man who had committed the crime of ravishing her either
when asleep or when made drunk by administering intoxicating«
drug. You must not think that this is an instance in which
fraud is legalized by Hindu law ; the real explanation appears
to be ‘that chastity and single-husbandedness were valued
most, and so the Hindu law provided that the ravisher
should marry the deflowered damsel. It appears, therefore,
that the GZindharva and the Paisfcha marriages were
preceded and . caused by .sexual intercourse, in the first case
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with the consent of the girl, and in the second by fraud.
The A’sura ahd the Gdindharva .}-gem to resemble respectively
the Co-emptio and the Usus in  Roman law which, however,
positively forbade the Paisicha inarriage.

The Hindu ideal of marriage is, that it is a holy union for
the performance of religious dutics ; hence, where tlie sexual
pleasure is the predominant idea in the mind of a party to it, it
18 disapproved and is condemned as a secular marriage, as distin-
guished from that in which the religious element prevails. The
custom of marriage of girls before puberty proves that the idea
of sexual pleasure is not associated with the holy nuptial rite of
the Hindus. The legal consequences of the approved and the
condemned marriages, are different ; a wife married in an appro-
ved form hecomes a Paini, but one espoused in the disapproved
form does not become a Patni. According to the Mitdkshard a
Patni, or the lawfully wedded wife, or the indispensable associate
for religion, becomes his sapinde, and may become his heir, and
her husband also may become her heir.: whereas a wife who is
married in adisapproved form and consequently does not become
Patii, does not become her husband’s sapinda, and eannot inherit
from her*husband, nor ean he inherit from her. This distine-
tion, however, is not recognised by our courts, and -wives
espoused in the A’sura marriage which though disapproved is
still prevalent among many classes of Hindus, enjoy the rights
of a Patnt or lawfully wedded wite.

It should be remarked that these eight kinds of marriage
are not really cight difterent_formns of narriage, as they are
loosely called ; the form appears to be the same in all cases
except‘Ferhaps in the Gdndharva and the Rikshasa, namely, the
gift and aceceptance of the damsel, coupled with religious rites
which are necessary and more multiplied in the approved ones,
This form of gift and acceptance scems to be observed even by
Christians, among whom it is undoubtedly a survival.

Definition of marriage, and marriage without consent.—
Marriage is defined by Raghunandana to be the acceptance by
the bridegroom, of the bride, constituting her his wife. The
bride is not, in one sense, a real party to the marriage which is
a transaction between the bridegroom and her guardian, in which
she is the subject of the gift. The expression ‘bride’s marriage’
is said to be a figurative one. The Hindu law vests the girl
absolutely in her parents and guardians by whom the contract
of her marriage is made, and her consent or non-consent is not
taken into consideration at all : I.L.R., 21 B,, 29. According to
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the sages a man has to choose a damsel agreeable to himself for
his wife, and the lowest age for his inarriage is twenty-four. But
contrary to the Sdstras a custoih has grown up according towhich
marriages are negotiated by the guardians of the bridegrooms
and are celebrated at an earlier age ; and excepting in a few
instauces, ‘the real parties to the marriage see each other for the
first time, when they are actually passing through the ceremony
of wedlock. But nevertheless it 1s an indisputable fact that in
the majority of instances Hindu marriages, though thus
contracted, do not prove to be unhappy ones.

Justification of marriage without express consent..—There are
many persons who being dazzled and blinded by the material
civilization and the political greatness of the European nations,
consider their social institutions to be superior to those prevalent
amongst the Hindus whose political degradation is attributed by
them to the assumed inherent inferiority of their social organiza-
tion and also of their religion. Marriage by mutual consent of
grown up men and women is what prevails among the Christian
nations of Europe, and is on that account thought to be the most
civilized and proper form ; whereas the contrary is the rule in
India, which is therefore taken to be a barbarous usage and an
evil of a grave character. The Hindus, however, say that when
you cannot have your mother and father, your brother and sister,
or any other relation, according to your choice, why then should
you have a Wife or a husband according to your own choice ? If
all other dear and near relations are yours without your choice,
you may as well have a wife or a husband dear to you though
chosen by others; and this is conclusively proved by what you
find in Hindu society. The alleged superiority again of marriage
by mutual consent, is negatived by the fact of there being so
many divorces and separations, showing that union by choice is
not the condition of the happiness of married life. As for politi-
cal greatness and degradation, there are pious men who would
say that the height of the political greatness of a nation is often
the measure of the depth of its religious degradation ; for the
attainment. of worldly prosperity by one nation is frequently
accomplished at the expense of others, and, therefore, by
transgressing the rules of religion.

Early marriage of Hindu girls, father’s duty.—It is a reli-
gious duty imposed by the Hindu Sdstras upon the father or
other guardian of a damsel, that she should be disposed of in
marriage at a tender age not earlier than the eighth year, but
before the sigiis of puberty make their appearance. The reason

Ho Le—12.
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of the rule appears to be three-fold. The first is,—that marriage
should be contracted from a sense of religious duty, and not
from a desire of sexual pleasure, and so the immediate gratifica-
tion of it is ade impossible. The second is,—that by marriage
a girl becomes not ouly the partuer in life of her husband, but
becomes a member of the joint family to which her husband
belongs ; and that, therefore, being admitted into the family
at a tender age when her mind and character are yet unformed,
and placed amidst the associations and peculiarities of the family
of her husband, she becomes assimilated to it, upon which she
is, as it were, engrafted in the same way asa member born in it.
The third reason 1s,-—the anxiety felt by the Hindu legislators for
securing the chastity of females, which is the foundation of the
happiness of home, of the belief in the reality of the family tie
and relationship, and of the mutual love and affection of the
relations towards each other based thereon, which are so promi-
nent in Hindu society. The two strongest propensities to which
man in common with the lower animals is subject, arc the desire
for food and the desire for oftfspring.  With the first he is born,
and the second manifests itself later on at a certain stage of
development : and marriage of a damsel before that age is strictly
enjoined, so that her mind may be concentrated on her husband
alone as the means for the gratifications of that appetite. And it
cannot but be admitted that in the generality of cases the
attachment that grows up between the husband aifd the wife
ix of the strongest kind, and the devotion of  Hindu wives to
their husbands is unparalleled. '

It should, however, be particularly noticed that while the
Hindu sages enjoin the early marriage of females, they do at
the same time, condemn in the strongest terms, the premature
consummation of the same : (Text No. 13).

I have already told you that according to modern practice
even the bridegroom is a mere passive agent in marriage. Qur
Séstras, however, appear to lay down that he should be a free
agent in this matter, and contract it at a mature age when he is in
a position to fully understand the responsibilities of conjugal life.

Early marriage such as at present prevails in our society is
considered as an evil by many “educated’ Hindus. Some con-
demn the early marriage of females ou the ground that it may
lead to premature consummation. Others disapprove of early
marriage of the young men that are prosecuting their studies as
students. They do really condemn the modern practice in" so
far as it is contrary to the Sdstras. '
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Objections to two rules «f marriage, considered.—Exception,
however, is taken to the two Jules of the Séstras, the first of
which imposes the duty on th? father or other guardian of girls,
of providing them with suitable husbands before puberty ; and
the second of which enjoins all men to enter into matrimony.

The objection to the first rule has arisen from the fact that
the observance of the rule entails ruin upon fathers of daughters
in consequence of the heavy expenditure they are compelTed to
incur in disposing of their daughters in marriage. A most per-
nicious custom has been growing up in our society according to
which bridegrooms are becoming marketable things, and extor-
tionate demands arc made by their guardians, that are to be
satisfied by the bride’s father in order to bring about the
marriage  The custom owes its origin  to the vanity of the
Calcutta people, but it is gradually extending its mischievous
influence over the Muftassil. It is detrimental to the best in-
terests of the Hindu community, and directly or remotely it
affects every member of Hindu socicty, not excepting those '
that blinded by a short-sighted policy believe themselves to be
gainers. The good sense of the Hindu community seems to have
left them altogether, as in a matter of such vital impoftance to
their society they do not exert themselves and make any efforts -
to put down the growth of this reprehensible custom.

The objqetion to the second rule is of a very serious charac-
ter. By the contact with Western civilization the ideas regard-
ing comforts have expanded amongst all classes of people,
‘educated’ or not ; the simplicity in the habits of Hinbu li)if'e
is passing away ; and marriage is almost come to be regarded
as a luxury, its responsibilities having become heavier than
before. To the earg' and improvident marriages is attributed
the want of self-respect, self-reliance, independence and enter-
prising spirit, that, in one sense, characterises the Hindus, and
that is thought-to haveled to their present political degradation.

The Hindu civilization and the Western civilization are
different in character and somewhat opposed to each other.
The western civilization is directed to the promotion of the
happiness and prosperity in this world, of the people of the
different localities respectively, that constitute different political
states. Whereas Hindu civilization is directed to the attainment
of happiness in the next world in the true sense -of the term.
For according to the Christian belief, their next world is not to
commence until doomsday; while according to the Hindu
belief, it commences immediately after death, when the human
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soul attains liberation or eternal beatitude, or assumes another
heavenly or earthly body, according to its merits and demerits.
The Hindus are therefore more peligious than worldly. Self-
abnegation, self-sacrifice and se]t;-humi]iation are necessary for
the attainment of their religious aspiration, and the passiveness,
the mildness, the tenderness and the dependent spirit of the
Hindus, are the effects of their institutions moulded in a way
calculated to subserve that purpose.

The great question, therefore, relates to the summum bonum
and the mode of its attainment, and the continuance of our
institutions depends upon its solution, or rather upon the belief
in this respect.

It cannot but be admitted, however, that the rule itself is
required by the law of nature, and non-compliance with it is
attended with illegitimacy and various other vices.

The questions relating to Hindu mairiage—may be dealt
with under five heads, namely, (1) prohibited degrees for
marriage, (2) inter-marriage between different castes, (3)
liability and guardianship for marriage of maids, (4) betrothal
and ceremonies effecting marriage, and (5) legal consequences
of marriage.

PROHIBITED DEGREES.

Principles of prohibited relationship for marsiage.—The
principles on which marriage is prohibited are discussed in
Bentham’s Theory of Legislation. The joint family system,
which is a cherished institution of the Hindus, and which is
the normal condition of their society, accounts for the prohibi-
tion by the Hindu sages, of marriage between larger number
of relations than by other systems of jurisprudence. There
are strong physiological reasons in support of the rules of
Hindu law on this subject’; and the same social reasons that
render it necessary to forbid the marriage between brothers and
sisters, would justify the prohibition of marriage between rela-
tions that inay be members of a joint Hindu family. Those rela-
tions that are called to live together in the greatest intimacy
from their birth, as well as those, one of whom stands in loco

arentis to the other, should not be allowed to entertain the
idea of marrying each other, and an insurmountable barrier
between their nuptial union should be raised in the form of
legal prohibition, so that the beliefin the chastity of young
girls, that powerful attraction to marriage, mmay be maintained
unshaken. The Hindu legislators, however, are so anxious to
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secure the foundation of this belief, that they ordain it to be
an imperative religious duty ¢f the father and the like relations,
to ispose of damsels in marrigge before the signs of puberty
make their appearance, so that there might not be the shadow
of a doubt in that respect.

Sages and Vedic texts on prohibited degrees.—I have already
told you that the different sages have laid down different rules
on the subject of prohibited degrees for marriage (p. 70). Most
of their texts are given at the commencement-of this chapter.
(See Texts Nos. 1-10). On a perusal of these you will
perceive the divergence between them ; Manu prohibits the
largest nuinber, while Paith{nasi the smallest. There is another
important respect in which Manu and Sumantu differ from the
other sages, namely, that the former prohibit the same number
of degrees on both the father’s and the mother’s sides, .whereas
the others forbid a larger number on the father’s than on the
mother’s side : the former view appears to be agreeable to
popular feelings and in accordance with the actual practice.
Another point deserves special notice, naely, that the language
of Manu’s text clearly shows that the rule propounded by himis
recommendatory in character ; and the actual usages of marriage,
prevalent, in various localities and among divers tribes, prove
the rules propounded by all the sages to be of that character.

Of the two Vedic texts (Nos. 9 and 10) one says that damsels
of the third and the fourth degrees are espoused, evidently on
the mother’s and the father’s side respectively ; while the
other implies marriage of cognate first cousins.

Customs ‘hereon actually observed.--It is worthy of special
remark that Paithinasi’s alternative rule prohibiting only five
degrees on the father’s side, and three on the mother’s, is
actually observed in practice by the Brahmanas of Bengal ; and
that the Vedic text indicating marriage of the futher’s sister’s
daughter and of the mother’s brother’s daughter, and thereby
implying the prohibition of only two degrees on both sides, is
actually followed in practice by even the Bradhmanas of Madras,
and by the Kshatriya holders of impartible estates in the Jungle
Mahals of West Bengal, and also by the Kshatriyas of many
other places. There is an well-known precedent of marriage of the
maternal uncle’s dayghter, namely, the espousal by the Kshatriya
prince Arjuna—the hero of the battle of Kurukshetra, that in-
ternecine war which extirpated the warrior class of India,—of
Subhadré the beautiful daughter of Vasudeva and sister of
Srikrishna the incarnate Deity. S
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Table of prohibited degrees by different quthorities.——The
following table shows very clearly,the diversity in the numbers of
degrees of cognate damsels prohikited by different authorities:—

. . he
— i o | Dkl
Manu . 7 7
Sumantu ... 7 7
Do. says, according to others 5 5
Vishnu . 5
Yéjnavalkya . 7 5
Vasishtha e 6 4
Puithinasi { Z ;
Yajurveda 3 2
Vedic text; 2 2

Mita’kshara’ on prohibited connection for marriage.—I have
already given you the substance of the comments made by the
Mitédkshard upon the texts of Ydjnavalkya on this subject
(pp- 68-73), while discussing the definition of the term Bandhu.

The texts of Y4jnavalkya are cited at pages 51 and 81 supra
and with a view to enable the students to correctly understand
the subject of Sapinda relationship for the purposes of marriage
as well as of inheritance, the original passages of the Mitdkshard -
bearing on the subject, with their translation, have been given
at pp. 52-56 supra. .

I think it necessary to give some details in the present
connection. The Mitdkshard says that the qualification that
the bride should be non-sapinda applies to all castes, for
the sapinda relationship exists everywhere : but the qualifica-
tion that she shall not belong to the same gotra and pravara
applies only to the three (regenerate tribes; although the

shatriyas and the Vaisyas have no gotras of their own, and
therefore no pravaras, yet as they have gotras and pravaras
derived originally from their ancient Gurus, the rule is applied
to them also ; in support of this a text of A’svaldyana is cited :
and-then the Mitdkshard goes on to say that the status of
wife does not arise (nmong regenerate tribes) should the bride
be a sapinda or samdua-gotra ov samdna-pravara ; but the
status of wife does arise although she may be diseased or the
like ; for (the text No. 3 is merely recommendatory and not
mandatory as regards the other qualifications of the damsel to
be chosen for marriage, since) there would be only inconsistency
with perceptible (and not with any spiritual) reasons (in case
there be marriage of damsels having the other disqualifications
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mentioned in Ydjnavalkya’s text, such as disease). Then
the Mitdkshard observes that as the qualification that the
bride shall be non-sapinda, %. e., non-relation, is too- wide,
according to the meaning *of the word sapinda already
explaineﬁ, namely, a relation connected through the same body,
therefore - Ydjnavalkya has added,—“beyond the fifth and
the seveuth from the mother and the father respectively.” And
then goes on to explain this textin the passage which has been
cited at pages 53-54 supra.

From the comments of the Mitikshard in that passage it
appears to follow that “the fifth and the seventh” are to be
counted from the mother and the father respectively, and that
the seven ancestors on the father’s side and the five on the
mother’s, may be traced through males or females, or both ;
for, although the Sanskrit word for degree is purusha which
also means a male, yet it cannot on that account be contended
that the lines must pass through the males only, inasmuch as
in computing the five degrees on the mother’s side, the mother
is taken as one degree or purusha ; and I have already told
you that according to the latest commentators the downward
lines from each of the ancestors may pass througl males
or females indifferently. Hence the maternal relations of the
paternal as well as of the maternal grandfather, and of the
paternal great-grandfather appear to be prohibited by the
above rule %of sapinda relationship for marriage ; if the rule
prohibiting five degrees from the mother of the propositus le
extended to the maternal relatious of the father and other
paternal ancestors, instead of applying the rule of seven
degrees on the father’s side to the maternal relations of the
paternal ancestors.

Let us now see what the later commentators say on the subject.

Later commentators on prohibited degrees.-- The rules re-
garding prohibited degrees, extracted from the foregoing texts
of the sages, by Raghunandana in his Udvdhatattva, a treatise
said to be respected in Bengal, are to be found in Dr. Banerji’s
valuable Tagore Lectures on the subject (pages 60-67). The
same rules are reiterated by Kamaldkara Bhatta, the author of
the Nirnaya-sindhu which is regarded as an authority in the
Benares School.

The rules contained in these works may be summarised as
follows : ' '

‘L. A man cannot marry a girl of the same gotra or pravara.
This rule is called exogamy. %‘his rule does not apply to the
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Stdras who are said to have no gotras of their own; but it
applies to the Kshatriyas and the Vaisyas, although it is alleged
that neither have they any gotra’ of their own. The gotras of
these three inferior castes are sald to be those of the Gurus or
preceptors, or the priests of their ancestors. .

II. A man cannot marry a girl who is a cognate relation
of any of the following descriptions :

(¢) If she is within the seventh degree in descent from the
father or from any of his six male ancestors in the male line,
namely, the paternal grandfather and so forth.

(b) If she is within the fifth degree in descent from the
maternal grandfather or from any of his four paterual ancestors
in the male line, the five degrees from the mother being counted
by them exclusive of the mother.

(c) If sheis within the seventh degree in descent from the
father’s bundhus or from any of their six ancestors through
whom the girl is related.

(d) 1Ifshe is within the fifth degree in descent from the
mother’s handhus or from any of their four ancestors, through
whom the girl is related.

IIL. » A man cannot marry certain damsels though there is
no consanguine relationship between them. They are the step-
mother’s sister, her brother’s daughter, and his daughter’s
daughter ; the paternal uncle’s wife's sister, and the wife’s
sister’s daughter, and the preceptor’s daughter.® This rule
appears to be of moral obligation only, since it is not respected.
Accordingly, it has been held that a marriage between a
Hindu and the daughter of his wife’s sister is valid : Raguv v..
Jaya, I. L. R., 20 M., 283. :

The second rule is somewhat complicated. The following
diagram will enable you to understand without difficulty, those
“that are prohibited by this rule, especially by clauses (c) and (d).
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P is the bridegroom. E, to F', are his seven 'paternal
ancestors in the male line; ¥, to F,, are his father’s five
maternal ancestors in the wale line; F, , to F , are his
mother’s five paternal ancestors in the male line; F, 'to F,,
are his mother’s three maternal ancestors in the male lline ; B,
B, and B, are his father’s bandhus ; and B, B“and B” are his
mother’s bandhus. )

The damsels that are prohibited to a man by the second
rule are those that are within the seventh degree in descent
from F, to ¥,,, from B,, B, and B, and from S, ; and that
are within the fifth degree in descent from F,, to F,,, from B/,
B” and B", and fromn g,.

To this rule there is an exception, namely, that a girl, though
within the seventh or the fifth degree as above described,
may be taken in marriage if she is removed by three gotras, or
in other words, by two intervening gotras, so that there must
be four different gotras in the line of relationship including
those of the bridegroom and the bride ; but according to some,
five such gotras are necessary. This shows that the lines of
descent from the ancestors may pass through females oply, who
are transferred by marriage to different gotras.

Observations on the above rules.—Upon a careful study and
consideration of the above rules, the texts from which they are
deduced, and, the reasous by which they are supported, the
following observations suggest themselves :— '

. 1. The Brédhwanical commentators say, as I have already
told you, that the Kshatriyas, the Vaisyas and the Stidras have
no gotras of their own, and that the gotras they have, are
those of the preceptors or priests of their ancestors ; yet they
maintain that the Kshatriyas and the Vaisyas cannot marry
within their gotras, but the Sudras can ; although the reason
assigned in support of this distinction, does not appear to be a
cogent one.

2. In construing the texts (Nos. 1-7) prohibiting certain
number of degrees on the mother’s and the father’s side, the
later commentators restrict the counting of the upward degrees
to the male line of the paternal male ancestors ouly, of both
the mother and the father, as in the first and the third line in
the above diagram ; although in counting the descendants of
each of those ancestors, they admit that the lines of descent
may pass through both males and females indifferently, but no’
reason is assigned for drawing this ‘distinetion. They then
deduce the prohibition of the relations indicated by the second

H. L—13.
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and the fourth line of ancestorsin the above diagram, by
putting a forced coustruction dn the text (No. 5) of Nérada,
which ordains that a girl within the seventh and the fifth from
among the bandhus or relations on the father’s and the mother’s
sides respectively, is not fit for marriage,—by taking the word
bandhu in that text in the limited sense of the nine cognates
enumerated in a particular text (Mit. 2, 6, 1), although there
cannot be the slightest doubt that Narada intended -by that
text to mean and include all the prohibited degrees both
agnates and cognates, and that he omployed the term bandhu
in the sense of sapinda.

The truth seems to be that the later commentators found
practical difficulty in avoiding all the damsels, coming within
the rule, by counting the upward degrees through both male
and female ancestors without distinction ; so they thought it
desirable that the descendants of the four lines of ancestors
given in the above diagram should only be prohibited, and
accordingly they put their own peculiar construction upon the
texts for supporting their foregone conclusion.

8. That the later commentators count the nuwmber of
degrees* from the mother and the father respeetively, by
excluding the propositus and also the mother as shown in the
1st, the 2nd and the 3rd line of the diagram, while the
Mitdkshara counts from the parents by excluding the propositus,
but it includes the mother as one degree. ‘

4. That the seventh and the fifth descendants of the
father’s and the mother’s bandhus respectively are prohibited ;
and they are the ninth and the seventh respectively, from  the
nearest common ancestor of the propositus : but there is no
reason for this special rule.

5. That the sixth and the seventh descendants of ', to ¥,
who are P’s father’s maternal aucestors, are prohibited to P,
but not to his father through whom they are related to P ; or
in other words, those relations of the father are not sapindas to
bim for the purpose of marriage, as they are on his mother’s
side and beyond the fifth degree ; and yet they are sapindas to
his son,—a monstrous proposition sought to be explained by
what is called “the analogy of the frog’s leap” which is beyond
the comprehension of human beings save the narrow-minded
ang speculative Sanskrit writers of the dark age of Mahomedan
India.

6. That there .is no reciproeity ; for, P cannot espouse

.many damsels, whose brothers, however, may, a.ccord’ipg to the
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above rule, marry P’s sister,,and vice versa. This appears to
be opposed to the popular netion according to which, A may
marry B's sister, if B may marry A’s sister. There is no reason
why a larger number of degrees should be prohibited on the
father's than on the mother’s side, so far as relationship is
concerned : for, the human body, says the Garbha-U panishad,
consists of six parts, of which three, namely, bone, sinew and
marrow are derived from the father, and three, namely, skin,
flesh and blood, from the mother.

7. That marriages do, often, take place in contravention
of these rules even among those who would follow the same, by
reason of the ignorance of distant relationship, owing to the
difficulty in tracing out the relationship at the present time
when people induced by the sense of security to life and property,
enjoyed under the British rule, set up permanent dwelling
houses in places distant from their ancestral homes, where they
reside for the practice of any profession or calling, or for service.

These rules not all followed in practice.—I have already told
you that these rules are not followed in practice. Different
usages prevail among different tribes and in different Jocalities.
There is so much divergence between the sages as well as
between the commentators on this subject, that it would not be
safe to enforce their views as binding rules of conduct. The
rule prohibfting marriage within the same gotra, which appears
to be followed by the Brihmanas in all places, is, however, too
extensive, but it was laid down at a time when there appears
to have been a local union of the families having the same gotra
and pravara. When this rule does not apply to Sitdras, there
is no reason why it should apply to the Kshatriyas and the
Vaisyas, as these three tribes stand on the same footing in this
respect, if what the commentators say be correct. The Bengal
Kéyasthas, however, follow this rule in practice, and do not
marry within their gotra, although they are supposed to be
Stdras, by reason of their observance of some usages prescribed
for the latter. It would scem reasonable that the legal rule of
prohibited degrees for marriage cannot be difterent for different
castes : hence, it would follow that what is valid marriage
among the Sidras is also valid even among the Brdhmanas,
notwithstanding special rules to the contrary, which should -
be treated as Laws of Honour, the violation of which will not
invalidate the marriage, but will simply lower the position of the
transgressor : (see text No. 5). Itis useless to discuss this point
at length, as the rules are not followed in practice, by all.
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Customs contrary to Smritis.—Even the custom of marriage
within the Gotra, is found to prevail among certain sections of
the Bréhmanas : see sub-judge’s judgment in Devs v. Ranr
Radha 31 1. A., 160. It has already been said that in Madras
there is a custom prevailing even among the Brdhmanas, of
marriage of a man with his maternal uncle’s or paternal aunt’s
daughter. There is a text of the Sruti (text No. 9) in support
of this custom, and the instance of Arjuna’s marriage with
Subhadr4, his maternal uncle’s daughter, forms an well-known
precedént. This custom appears to be observed by Kshatriyas in
many places. It prevails among the families owning impartible
Rajes in the Jungle Mahals of West Bengal, that claim to be
Kshatriyas. The reason for this Jaxity has already been stated,
(p. 71). It should be noticed that for the purpose of marriage
there is no sapinda relationship between cognates, where or
among whom this custom prevails.

The practical rule of prohibited degrees—for our courts to
follow, is, as I have already told you (p. 71 supra), to pronounce
a marriage to be valid, which has been celebrated in the
presence, and with the presumed assent, of the relatives and the
caste-people. '

INTERMARRIAGE BETWEEN DIFFERENT CASTES.
<

The caste system—is the peculiar social organisation of the
Hindus. Therc being no rational principle upon which the
hereditary caste system, irrespective of qualifications, could be
based, it is generally represented by comparatively modern
writers of the Brdhmanical class who are most interested in
maintaining it, to be a divine institution existing from the
beginning of crcation. But the sacred books contain no
uniform or consistent account of its origin : the various
accounts of it given by the different works of ancient Sanskrit
literature, you will find, collected together with considerable
1"1?search by Dr. Muir in the first volume of his Sanskrit

exts. '

In.some of the Purdnas, castes are described as coeval with
creation ; while there are others which say that originally
- there was but one caste which became multiplied in the Tretd
or third age of the world owing to deterioration of men. The
Mahdbhdrata categorically asserts that at first there was no
distinction of classes, but that these have subsequently arisen
out of differences of character and occupation ; and that the
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title of a person to recognitign as Brdhmana depends not on
heredity, but on possession of, superior merits :—
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«Yudhisthira said, he is ordained to be Brdhmana in whom
are found truthfulness, charity, forgiveness, uprightness, harm-
lessness, austerity and compassion. . .

“The serpent said, but 8 Yudhisthira, even in Stddras (are
found) truthfulness, charity, absence of wrath, harmlessness,
tenderness to living beings and compassion.

“Yudhidthira replied, If in a Stidra (by birth) the character-
istic (of Brdhmanas) exists, and in a twice-born (by birth) the
same does not exist, then the Stidra (by birth) should not be
(regarded) a Sudra, nor the Bréhmana (by birth) a Brdhmana :
he is ordained O Serpent! a Brdhmana in whom is observed
the characteristic, and he in whom the same does not exist
must be called a Stdra, &c.”—A’jagara-parva, ch. 180.

In the Bhdgavat-Gitd a chapter of the same work, the
Blessed Lord said,—

YA WA GE GUAREANIAT: 1 8, 931

“I created four classes by the different distribution of
qualities and actions.”—4, 13, -
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“Of Bréhmanas, Kshatriyas and Vaisyas, and also of Stidras,
O Enemy-vanquisher, the actions are different by reason of
qualities sprung from the state of Self (or =oul) : (41). Equanimi-
ty, control of senses, austerity, purity, forgiveness, and straight-
forwardness, knowledge, realisation of knowledge, and belief
in next world, are the Brdhmana’s action sprung from the
state of Self: (42). Bravery, spirit incapable of bearing insult
or censure with impunity, fortitude, dexterity, and also not
flying from battle, generosity, and commanding disposition,
are the Kshatriya’s action sprung from the state of Self:
(43). Agriculture, cattle-tending and trade are the Vaisya’s
action sprung from the state of Self: and the Sidra’s action,
sprung fsom the state of Self, has the character of service:
(44). Gitd —xviii, 41-44.

This revelation by the Blessed Lord ordains that it is not
by birth, but by qualities and conduct due to his psychic state
determined by the Adrishta, that the caste of anindividual is
determined.

The Bhigavata-Purdna called also Srimat-Bhégavata
assigns different natural dispositions and qualities to the four
castes, and assumes them to be hereditary, as a general rule,
but concludes by asserting the possession of the dispositions
and the qualities to be the sole test of the caste of individuals,
thus,—

a@ Fwed Aia g6 awifrae
ggmwifa gda aq Aaa fafafefig o o, 03w

which means,—“Whatever (dispositions and qualities) have
"been described as the distinetive mark indicative of the caste
of a man, if the same are found also in another (i. e, in a
erson of a different caste by birth), then he shall be designated
"by that very caste (which is indicated by the qualities, and not
by the caste of his descent.)”
This view that qualification is. the test of easte, is indicated
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in several other passages of this work, one of which is as
follows,— .

-1 ot adl,n ghraitea 1 ¢, 8, 00

which means,—*“The three Vedas are not fit to be heard by
females, Sddras, and dvija-bandhus,” 4. e., male relations of the
twiece-born, or in other words those males that are descended
from the twice-born, but are not themselves so by qualification.

There are also many passages in the Smritis, indicating the
possession, by a man, of superior qualities to be necessary for
his being a member of the Brihmana caste in which he is
born, and laying down that for certain conduct a Brdhmana
shall be reduced to the position of Stddras. The converse case
of a person of inferior caste being admitted to the superior
rank by reason of endowment with good qualities, appears to be
laid down in a few texts which, however, are interpreted by
the commentators to be applicable to an exceptional case. See
Manu, x, 64-65. ‘

Heredity therefore, is the rule of caste, subject however to
a theoretical exception based upon possession or absence of the
characteristic qualities. But practically the caste system has
become hereditary and has lost the principle upon . which it
seems to have originally been founded.

Twiceborn and Sudras.—The Swmritis, which have thurst
into prominduce this system, divide men into two large classes,
namely, the Sidras and the Twice-born. The study of the
sacred literature forms the principle of this distinetion. They
ordain that by birth all men are alike to Sddras, and the second
birth depends ou the study of the sacred literature. Thus
Sankha one of the compilers of the Dharma-Séstras declares,—

faar: grEwEag favarg fawad:
arag &2 A srrga e warg aqa} |

which means,—“Brdhmanas (by birth) are, however, regarded
by the wise to be equal to Stidras until they are born in .the
Veda (t. e., learn the sacred literature), but after that (2. e., this
second birth) they are deemed twice-born.” } :
Passages to the same effect are found in most of the codes,
according to which the recognition of the title of the Twice-
born to superiority over the Stdras, depends upon acquisition
of the knowledge of the Vedas. '
Caste not-peacefully established.

The caste system does not
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appear to have been peacefully established, in so far as.
regarded the division of the Twice-born into three castes,

namely, Bréhmana, Kshatriya agnd Vaisya : the Bréhmanical
pretension to superiority was resented by the Kshatriyas from
the first, when the Bralunanas appear to have been compelled
to admit into their class Visvimitra and his clan who according
to them, had been Kshatriyas before. The exaggerated story
of Parasurdma the Brahmanical hero extirpating the Kshatriya
race thrice seven times, and the anecdote of Rdma the
Kshatriya prince defeating that hero, proves the continuation
of ‘the antagonism between the two castes, which is deprecated
by Manu zix, 822) who advised them to cultivate friendly
feeling towards each other, not perhaps until after the
propagation of Buddhism by a Kshatriya prince, inculcating
equality of men, and so striking at the root of the caste
system. This compelled the Bidhmanas to reduce their
pretensions by promulgating the Téntrikism which was a
compromise between the Brdhmanisin or caste, and the
Buddhisin. By their intellectual superiority and monopoly
of the Sauskrit literature they have, however, succeeded, by
fair megns or foul, to maintain their ascen ancy to some
extent. What turn the system will take, is yet to be seen,
now that the people have been emancipated by the benign
British rule, from the religious, moral and intellectyal thraldomn
under which they used to labour before.

The number of castes.—1It is said that there were originally
four castes, namely, Brdhmana, Kshatriya, Vaisya and Sidra ;
but subsequently the various -mixed castes have eeme’ into
existence by either intermarriage or illicit connection between
them and their issue in all sorts of combination, so that we
find a distinct caste for each occupation which is said to be its
own. This rather leads to the conclusion that most of these
mixed castes must have been in existence when the system was
introduced, if the occupations be taken to be the guide.

. It should, however, be observed that having regard to the
differences of character and occupation, the members of every
political society are divisible into four classes corresponding to
the four castes of the Hindus. Those distinguished b
intellectuality, learning and rveligion are the real leaders of
society. Next in importance are persons forming the royal class
or the warriors on whom the safety and the very existence of

the state depends, and who are characterized by physical
agility, courage, administrative capacity and intelligence. Then
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come those concerned in the preduction of wealth by agriculture,
trade, and so forth, requiring intelligence and a lower standard
of morality. And lastly, the Yabourers serving the preceding
classes or practising the mechanical or similar arts, distinguish-
ed by their capacity for physical labour, and spirit of depend-
ence. The virtues and qualities requisite for distinction in
these occupations, as well as their importance to society are
taken into consideration for fixing the relative rank of the four
classes ; and the common story of their origin is nothing more
than an allegory representing society, and its different classes
of members, as one human body and its limbs respectively.
The fact that there are as many castes as there are occupations
proves the origin of the institution. The explanation of the
mixed classes by supposing them to be the issue of inter-
marriage ap[l)ears to be a play of imagination : where the
abstract qualities of any two of the four tribes, were thought
requisite for filling a particular occupation, persons following
that occupation were supposed to be descended from the off-
spring of an inter-marriage or illicit connection between a man
of the one tribasand woman of the other. Thus the Amngbasthas
or the members of the physician caste of Bengal are imagined
to be a mixed caste sprung from the issue of a Brdhmana
father and Vaisya mother : a physician resembles a Bréhmana
in his general culture and learning, and also a Vaisya inasmuch
as he does in a manner trade with his learning, and so the class
is fancied to be mixed of the said two tribes, the worse quality
being supposed to be derived from the mother and the better
from the father. The number of castes appears to have
increased with the increase of occupations, in the course of
progress ; for, later writers enumerate many that are not
mentioned in the earlier works, and they describe the origin of
the new castes according to their fancy.

It should be here remarked that the Studras are not now
the lowest class, as is generally supposed ; for, all the mixed
castes that are deemed to be gescen ed from the issue of a
superior mother and an inferior father, are ranked beneath the
Sudras. The latest Sanskrit writers on custes say that pure
Siudras as well as Kshatriyas and Vaisyas have become extinct.
The reason of this assertion seems to be that these Bréhmani-
cal writers do not wish to have two other twice-born castes
possessed of privileges like themselves ; and as regards Sdras,
many. castes which they represent to be mixed ones, appear
from their occupations to belong to the Stdra tribe ; but the:

) .
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policy pursued by these Brahmanas for the purpose of maintain-
ing their own superiority to 'all, appears to have been to
multiply and subdivide castes in such a manner that each of
these, though inferior to the sacerdotal class, may deemn itself
superior to soine others, so that the vanity of that caste might
‘be satisfied to some extent. For, although the rank of the
four pure tribes is in the order in which they have been
enumerated, yet it is difficult to ascertain the exact position of
many of the so-called mixed castes in the order regarding the
relative rank of castes, having regard to the various combina-
tions of tribes, which the Brihmanical imagination gives in
describing their origin : thus the sense of humiliation which
may be felt by a caste at the idea of being inferior to the
Brdhmana and the like castes, is compensated by the conceit
created by the notion of that caste itself being superior to
others.

Sages and Mitakshara and Dayabhaga on intermarriage.—
The account of the origin of the mixed castes, as given by
Manu and other sages, shows that there were many of them,
that sprung from sexual connection between inferior men and
superiof women. But while dealing with marriage, the sages
lay down that marriage between persons of the same caste is
preferable, and they also recognise marriage between a woman
of an inferior caste and a man of a superior caste to be valid;
but they do not say anything about the marriage between an
inferior inan and superior woman. There are, on the contrary,
passages in the Smritis, providing punishment for a man
having sexual intercourse with a woman of a superior class.
Thus they do, by implication, prohibit intermarriage between
a man of an inferior tribe and a woman of a superior tribe.

The Mitdksharéd and the D4yabhdga, the two treatises of
paramount authority in the two schools respectively, appear to
take the same view :for, partition of heritage between sons of
a man by his wives of the same and the inferior tribes, is dealt
with by the former in chapter I, Section 8, and by the latter
in Chapter IX, The Mitdkshar4 also deals with intermarriage
in the A’chdra Kdnda while dealing with imarriage.

It should be noticed, however, that these works take into
consideration only the four original tribes and not the mixed
castes, while they deal with intermarriage or partition. ‘

It should, however, be observed that these prohibitions
appear to be of moral obligation only; hence, although
marriage of an inferior man with a superior woman may be
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disapproved and condemned, still if such a marriage does in fact
take place, the same must be regarded valid as between the
parties to it, and the issue legitfmate. They may be excommuni-
cated, and excluded from inheritance of their relations
(Dé4yabhdga, XI, 2, 9): but as between themselves the
relationship of husband and wife, and of parent and child must
be held legitimate and there must also be reciprocal heritable
right among themselves,—there being no authority for pro-
nouncing the marriage to be invalid, however reprehensible,
the same may be represented to be.

Prohibition of intermarriage by latest commentators.—The
latest commentators Raghunandana and Kamaldkara, however,
prohibit intermarriage between the different tribes, upon the
authority of some passages in the minor Purdnas, enumerating
practices that should be avoided in the Kali age: (See p. 9).
But in this respect they differ from the two leading Treatises
and the Smritis, which recognize the lawfulness of marriage
between a man of a superior tribe and a woman of an inferior
tribe. And their view appears to be adopted by the Calcutta
-High Court which held that a marriage of a Dome Byihmana
with a girl of the Haree caste is invalid, if not sanctioned by
local usage : Melaram v. Thannooram, 9 W.R., 552.

Different subdivisions of the same caste. —There is no text
of Hindu law prohibiting an intermarriage of persons belong-
ing to the different subdivisions of the same tribe or varna.
A practice, however, has grown up, and intermarriage between
the different subdivisions of the same tribe do not now take
place, although there is no legal bar to the same. For instance,
there is no connubium between the Barendra, the Ré4dhia and
the Vaidika subdivisions of the Bengal Brdhmanas, nor between
the Bangaja, the Uttara-Rddhiya, the Bdrendra and the
Dakshina-Rédhfya Kdyasthas of Bengal. It is extremely
doubtful whether such practice or custom may be the founda-
tion of a rule of law, such as will justify a Court of Justice in
declaring an intermarriage in fact to be invalid, when it is not
prohibited either by the sages or by the commentators. In
the Madras case of Inderun v. Ramaswamy 13 ML A., 141=
12 W. R.,P.C,, 41, the Privy Council has upheld an intermar-
riage between two different subdivisions of the Stdra tribe. In
the case of Narain Dhara, I.L.R., 1C,, 1, there is one passage
in the judgment from which it may be inferred that a contrary
view of the ‘law was taken. In that case the question was,
whether from the fact that a man of the Kaibarta class and a
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woman of the Téuti class lived as husband and wife for a period
of twenty years, a marriage in facy could be presumed to have
taken place between them. Ayd it was held that it could not,
inasmuch as the foundation of such a presumption was wanting
in that case; for, the parties being members of two different
subdivisions of the Sudra tribe, between whom there is in

ractice no intermarriage, the court could not think it a fact
ikely to have happened. It was not intended to be laid down
that an intermarriage in fact, between different subdivisions of
the same tribe is legally invalid ; nor did that question arise
for decision on the facts of that case. It has, however, been
clearly laid down in the case of Upoma v. Bholaram, IL.L.R.,
15 C., 708, that such intermarriage is valid.

It should be remarked, however, that what were taken in
those cases to be different subdivisions of the Suddra tribe, are
represented by the latest writers to be mixed castes.

I may mention to you that in the Eastern Districts such as
Sylhet and Tippera, there is a custom of intermarriage between
the Vaidyas and the Kdyasthas, (Ram v. Akhoy, 7 W.N., 619),
as well as between the Kdyasthas and the Shahoos.

Liablity and Guardianship for marriage.

Expenses of Marriage-Sanskara or sacrament, charge.—
Marriage is the ladt of the Sanskdras or sacramengal rites that
are ordained to have the effect of purifying the body specially
from inherited taint,'if any. As regards the females, marriage
is declared to be eqpivalent to Initiation by the investiture
with the sacred threaq; for which they are disqualified. The
performance of this sacrament for both male and female
children is an imperative duty imposed on the father, and the
expenses for it form a charge on the family property, (Mit.,
1,7, 3 et. seq. ; D.B., 3,2, 38 et seq.) so that a debt contracted
for the marriage of a member is deemed as one contracted for
a family purpose, and therefore for the benefit of the family :
Mit, 1, 1, 28-29 ; Sundrabaz v. Shivnarayan, 1. L.R., 32 B,, 81.
While dealing with the subject of gift, the Mitékshard says
that a person having male issue is not competent to alienate
his whole property, and in support of this proposition, the
following text of Smriti is citeci),— . ,

gaT squry depe sfekur sawas |

which means,—“Having begotten sons ('the father) shall per-
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form the Sanskdras or sacraments (including marriage) and
ghall make provisions for their maintenance.”

It should be observed that ‘jhe father has to perform certain
religious ceremonies connected with, and to bear the expenses
of, the marriage of sons although the latter are represented
in the Swiritis to be free agents with respect to their marriage.

Guardianship.—Hindu law does not contemplate marriage
of males in their infancy, and so there is no rule regarding
guardianship in their marriage. According to Hindu law a
man attains majority after the completion of the fifteenth year,
and this rule is unaffected by the Majority Act, so far as
marriage is concerned ; so a young man of that age is sus juris
and may be taken to act for himself as regards his marriage.

The S4stras, however, enjoin early marriage of girls, and
rules are laid down relating to Guardianship in their marriage.
See Texts Nos. 14-16, supra, pp. 83-84.

But according to the practice now prevalent among the
Hindus, the marriage contract is made by parents for children,
so that the bridegrooms also are mere passive agents exercising
no volition, their assent to their marriage is only inferred from
the absence of dissent. . 3

On a consideration of the texts of Vishnu, Y4jnavalkya and'
Nidrada cited above, Raghunandana places the maternal grand-
father and ,the maternal uncle before the mother. But the
author of the Mitdkshard has adopted the rule laid down in
the above text of Ydjnavalkya (p.83), without any such addition,
probably because cognates are not much .thought of in that
School. It is worthy of notice that the mother, who is the
nearest natural guardian, holds the last place in the above
order, although she may, after the death of her husband, give
away her son in adoption which affects the interests of the bo
given, to the same extent as marriage does those of a girl. There
are some reported cases showing that a difference does often’
arise between the mother and the paternal relations of a girl
with respect to her marriage. The latter would prefer a bride-
groom who though not wealthy, is member of a family deemed
highly honourable according to the artificial rules of kulinism,
such alliance being conducive to the promotion of the social
status of .their own family ; whilst the mother would prefer a
wealthy and otherwise most eligible bridegroom though belong-
ing to a family of inferior social position according to kulinism.

"(Text No. 19 supra p. 84).
In a case of dispute before marriage between the paternal

JodR 37
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and the maternal relations for guardianship to dispose of a girl
in marriage, the Court as representing the Sovereign and as
such being the Supreme Guardi#n, may impose terms upon the
relation having the right, for the benefit of the girl, who should
not, however, be forced into a marriage odious to her: Shridhar
v. Hiralal, I.L.R., 12 B., 480.

Duty not right.—The above texts, however, appear rather
to impose a moral duty on the relations in the order they
have besn enumerated, enjoining them to provide a suitable
mateh for a girl before her puberty, than to lay down such
a strict rule of priority between them as might invalidate a
marriage that has actually taken place but not under the super-
intendence of a relation who, under the circumstancos, is the

aardian indicated by the above rule. This appears to follow
ﬁ'om what both Raghunandana and Kamaldkara say, namely,
that if the betrothal of a girl is made by her father who is of
* unsound mind, and thereupon a marriage is celebrated with the
usual ceremonies, then the fact of the father’s insanity cannot
render the marriage invalid. .

This ,view of the law on this point, has, subject to certain
salutary exceptions, been taken by Justices Norris and Ghose
in the casa of Brindaban v. Chundra, I.L.R., 12 C,, 140, in
which the paternal uncle of a girl impugned the validity of her
marriage celebrated by her mother. Their Lordships lay down
the law thus :-—*“There can be no doubt that the uncle of the
girl had a right in preference to the mother, under the Hindu
laws, to give the girl away in marriage, but the mother, the
natural guardian, having given her away, and the marriage
having not been grocured by fraud or force, the doctrine of

. Juctum valet would apply, provided, of course, that the marriage
was performed with all the necessary ceremonies”

Having regard to the fact that amongst the respectable
Hindus it would be difficult to find & man willing to marry a
girl who has already passed through the ceremonies of marriage
with another man, no marriage should be set aside even in a
suit by the girl’s father, only upon the ground that it took
place without his consent or against his will. For, the sacra-
ment of the marriage rite has the effect of causing the status
of wife, unless the same has been vitiated by fraud or force.
This view has been adopted by all the High &)urts, and the
texts relating to guardianship have been pronounced to be direc- -
tory and not man§atory : See Venkata v. Ranga, 1.L.R., 14- M,,
3816 ; Ghazi v. Sakru, I. L. R., 19 A,, 515 ; and Mulchand v.
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Bhudhia, 1. L. R., 22 B., 812. Accordingly, in a case where the
mother of a girl married hér in disobedience of the order of
a Civil Court directing her to n{ake over the girl to her paternal -
uncle for the purpose of getting her married, it was held
by the Bombay High Court that the principle of fuctum valet
applied : neither the disobedience of the C}())urt’s order, nor the
disregard of the preferable claim of the male relations would
invalidate the marriage : Ba: v. Mots, 1. L. R., 22 B., 509. But
the case may be different when a second ceremony of marriagé
with another man has already taken place at the instance of
the proper guardian, which is possible among low castes’;
and there is a dispute between the two husbands ; for, then the
Court may take into consideration which of the two marriage’
is more beneficial to the girl. ‘ o
Liability of the father and the family property.—Although
the aforesaid texts enumerating certain relations having the
right or duty in their order, of disposing of maids in marriage;
may be held to be of moral obligation only, still there is abun!
dant authority in the Smritis and the Commentaries, for the
proposition that the father is legally liable to celebrate the
marriage of his maiden daughters, and that the expenses of the
marriage of a damsel, and her maintenance until marriage, forn
legal charges on the property of the family, of which she isa
member by birth. See Mit., 1,7 ; Vir., 2,1, 21; D.B,, 3, 32 et seq.
Even the daughters of those that are excluded from inheritance,
are to be maintained and married at the cost of the family
property. It is difficult to understand the principle under-
lying the view expressed by a Bréhman Judge of the Madras
High Court, viz. that under the Hindu Law a father is not
under legal obligation to get his daughter married : Sundars v.
Subramania, I. L. R., 26 M., 505. ButseeI. L. R.,23 M., 512
& 26 M., 497, in which a brother taking by survivorship the un-
divided coparcenary interest of a deceased brother was held liable
to pay the expenses of the latter’s daughter’s marriage. ‘
Betrothal. —Marriages are preceded by contracts of betrothal
made in more or less solemn form by the guardians of the
parties to them. But these contracts of betrothal are net
considered to be binding or irrevocable, so as to be capable of
specific performance : Gunput v. Rajun, 24 W.R., 207=I. L. R.,
1C., 74, Butdamages may beclaimed and awarded for the
breach thereof : Purshotam v. Purshotam, I, L. R., 21 B, 23.
: ‘Ceremontes, ©
Marriage Sacrament, — Although marriage itself is dealt-with
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as the last of the sacramental rites in that part of the Hindu law
which is called A’chdra as distinguished from Vyavahdra or
Litigation, still the marital rfghts and duties form a subject
of litigation ; and as this sacrament is preceded by, and
founded on, the consent express or impliet ofP either the parties
to it or their guardians, the validity of a marriage may be
impeached in the Civil Court, upon the ground of the absence
of such consent, and of the use of fraud or force in bringing
it about ; and it may be declared null and void : Anjona v.
Proladh, 14 W. R., 408.

ceremonies.—I need not enter, in detail, into the numerous
ceremonies that are generally observed in marriages, as most
of you are aware of them, having passed through the same.
But the question that strikes a lawyer is, What ceremonies are
essential for the completion of marriage ? Let us see what is
stated by the writers on the ritual of marriage, as well as the
customs on the subject.

The necessary ceremonies according to the works on ritual
are the formal gift and acceptance, accompanied by religious
rites congisting of the recitation of Vedic texts and the perform-
ance of the nuptial Homa called Kusandiké including sapta-
padi-gamana or walking seven steps. It has been held that
the Vriddhi-Srdddha is not an essential ceremony ; and that
if it be proved that the mother made a gift of thd bride, and
that the nuptial rites were recited by the priest, it ought
to be presumed that the marriage was good in law and that all
the necessary ceremonies were performed. (See Brindabun v.
Chundra, I.L.R., 12 C., 140). In this case the performance of
the ceremony of saptapadi-gamana or walking seven steps,
was not proved. If the performance of some of the ceremonies
usually observed on the occasion of marriage, be proved, a
presumption should be drawn that the marriage has been duly
completed : Bai v. Moti, I.L.R., 22 B., 509. ’

t should however be observed that the religious ceremonies
including walking seven steps are not necessary in the marriage
of non-virgins, whose marriage therefore, may be performed in
a secular mode : Text No. 21, p. 85 supra. Accordingly, religious
ceremonies do not apfpear to be performed or deemetf necessary
in the re-marriage of women who are either widows, or relin-
quished, deserted or released by their living husbands (Jukns
V. Queen Empress, I.L.R., 19C,, 627 ; . Virav. Rudra, LL.R.,
8 M., 440), prevalent amongst the lower castes in all parts of
India, under the name of shunga or sagas in Bengal, karao in
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the North-West, and pat or ndtra in Bombay. These marriages
are instances of the Géndhanva form, as they take place by
consent of the bride who is presumably a grown up woman.
But some customary secular ceremony is performed, such as ex-
change of garland of flowers or the putting by the man of a red.
mark of vermillion on the forehead of the bride, in the presence of
assembled friends and relations, (Bissuram v. Empress, 3C.L.R.,
410): and some ceremony is necessary, otherwise it would
be difficult to distinguish Gdndharva marriage from concubin-
age: (LL.R., 3 A., 738). The Gindharva marriage does not
seem to be obsolete, as it was thought in this case. The Madras
High Court has held that in order to constitute a valid marriage
in the Gdndharva form, nuptial rites are essential : Brinda v.
Radha, I.L.R., 12 M., 72. But in practice, some secular cere-
mony only is observed in the marriages of widows in the
Géndharva form, among lower classes. :
The latest commentators unanimously maintain the neces-
sity of the performance of religious rites for the completion
of marriage in all cases including even the Gdndharva, although
the well-known instance of Sakuntald’s espousal by Dushmanta
negatives that view. In order to arrive at a correct conclusion,
we must take into consideration the marriages of virgins,
non-virgins and widows, and the ceremonies that are common
to them. Manu appears to lay down that the essential cere-
mony for creating the status or marital dominion of the husband
is the gift of the damsel by the father or other person
having authority in that behalfy; (text No. 20, p. 84 supra);
the reTigious ceremonies being performed for procuring good’
fortune to the brides. Grown up damsels who have passed the
nubile age, as well as widows, are deemed suz jurs in this
respr ~t, and therefore may become self-given, or give their\ wn
selves in marriage to men willing to marry them. The secular
gift and acceptance of the bride would be_sufficient to_create_
the relation of husband and wife between the acceptor and thel ',
woman. Even acceptance is not necessary for the completion
of a gift, according to the author of the Ddyabhdga, who main-
tains (D.B,, 1, 21-24,) that the relinquishment by the .donor
causes the right of the doneé whose non-acceptance would
extinguish the right created by the donor’s act. In this "con-
nection the madman’s marriage recognised by Hindu law, should
be taken into consideration.” Under certain circumstances:
“Silence is evidence of consent,” #4 gwfawaw, and “What is
not dissented from, becomes assented to,” wnfafiys wawd wafa )

H. L—I5.
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Marriage complete without consummation.—According to
Hindu law marriage is a sacranfent, and in & religious point of
view it causes a permanent indifisoluble union of the husband

and wife, extending to the next world ; and when it

has been

-solemnized with the essential rites prescribed for matrimon
the status of husband and wife arises, and the marriage 1s
complete and binding, although it may not be followed by

consummation at all : Admanistrator v. Ananda,
9 M., 466.

Legal Consequences.
Guardianship.—The effect of marriage is to place

L LR,

the wife

under the control of the husband, who is entitled to the custody.
of her person when she is minor, even in preference to her
father, (I.L.R., 17 C., 298). So, when the husband dies and the
wife is a minor, her deceased husband’s relations are entitled to_
be her guardian in preference to her paternal relations ;

(Khudiram v. Bonwari, LL. R., 16 C., 584). But

the hus-

band’s reversionary heir who is interested in determining her
life, should not be appointed the guardian of her person.
Maidtenance, residence, &c.—Although the conjugal relation

{is based upon a contract of either the parties to the

marriage,

or their guardians, the rights and the duties of the married
couple do not arise from any implied contract, but are annexed

by law to the connubial relation as its incidents. The wife is™,
bound to reside with the husband wherever he may choose to *

live. The fact of the husband having another wife

will not .’

relieve her from that duty : nothing short of habitual cruelty :
or ill-treatment will justify her to leave her husband’s house

and reside elsewhere. (Sitanath v. S. Havmabutty,

resi

24 W.R,, '

37 73 The duty which the Hindu law imposes on a wife to
e with her husband, wherever he may choose to reside,

is a logal and not merely moral duty. An ante-nuptial agree-

a2 e,

‘fment on the part of the husband that he will never be at
Kberty to remove his wife from her paternal abode, would
defeat that rule of Hindu law, and is invalid on that ground,
as well as on the ground that it is opposed to public policy :

fidelity to the husband are duties at all times required of the

Tekast v. Basanta I.L. R., 28 C., 751. Obedience and con'ugal}

wife, who is not absolved from marital obligation by
(LL.R, 18 C., 264).

The husband is bound to maintain .the wife, to provide & I

suitable place for her residence, and to live with her,

apostacy :
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In the absence of any breach of conjugal duties, the wife
is entitled to the right of majntenance against the husband
personally so long as he is alive, and against his estate after
his death. But if the wife resides in her father’s house against
the will of the husband and without sufficient cause, she cannot
claim maintenance while living separate from her husband.

But when the husband habitually treats the wife with
cruelty and such violence as to create serious apprehension for
her personal safety, she is justified in leaving her husband’s
protection and is entitled to separate maintenance from him :
(Matangine v. Jogendra, LL.R., 19 C., 84).

Restitution of Conjugal rights.—If either party is guilty of a
breach of the marital duties, the other party may institute a
suit against the former for the restitution of conjugal rights:
Suryya v. Kals, 1L.L.R., 28 C., 37.

There may be circumstances which though short of legal
cruelty, may nevertheless bar a suit for restitution of conjugal
rights : Dular v. Dwarka, 9 W. N,, 510=1 L. J., 283 =
I.LL.R, 84 C, 971.

Unity of husband and wife.—According to Hindu ,law as
well as to many other systems of law, the husband and wife
become one person by marriage. Many legal consequences
are annexed to this theory of unity of person. Amongst the
Hindus this unity is now confined to religious purposes, and
does not generally extend to civil matters. The wife can hold
separate property, she may enter into a contract with any
person and even with her husband, and may sue and be sued
in her own name. But the theory that the wife is half the
body of her husband, has an important bearing on several
points of Hindu law.

According to the Penal Code the husband or the wife does
not become guilty of the offence of harbouring an offender by
screening each other. .

Remarriage of women.—The Hindu sages provide single
husbandedness as the most approved mode of life for women ;
the females that seek religious merit, must not, according to
them, ever think of a second husband. But while the Hindu
lawgivers thrust into prominence the said high ideal of conjugal
duty for women influenced by religious and spiritual aspirations,
they do, at the same time, - recognize, umi)er certain cireum-
stances, remarriage of women that are impelled by inclination,

Eveﬁ'\Wﬁff%Tﬁrst husband is alive, a woman is allowed
to remarry, should she be abandoned by her first husband for
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adultery or any other cause, or he be not heard of for a certain
period, or adopt a religious ordey, or be- impotent or become
outcasted, Thus Nérada (xii, 97) and Parésara (iv, 27) say ;—

72 4] 7afHd @y 7 ufq® adr
yEETIqg mawt uface fasiad |

which means,—‘“Another husband is ordained for women in
five calamities, namely, if the husband be unheard of, or be
dead, or adopt a religious order, or be impotent, or become
outeasted.” The usage of remarriage of women during the
lifetime of their first husband is found to be observed by some
low castes, amongst whom the first marriage is dissolved either
by a decision of the caste Punchdyet, or by the husband’s chhdr
czithi or letter of release granted to the wife, who may then
contract sagai or nikd marriage with another man : Jukns v.
Empress, 1. L. R., 19 C., 627.

Widows.—The Smritis appear to provide three alternative
conditions for widows, namely : (1) sutteeism or concremation
with thg deceased husband’s body ; (2) life of asceticism ; or (3)
remarriage. 'The first has been abolished by British legislation.
The ascetic life is the alternative adopted by the females of
respectable castes, so that amongst them remarriage of women
came to be regarded as illegal, although it has all along pre-
yailed among the lowest castes. It did accordingly become
necessary to pass the Act XV of 1856 for legalizing the re-
marriage of Hindu widows belonging to the higher castes,
among whom it had become, and still is, obsolete. This statute
should properly be called after the name of the late Pundit
Iswara Chandra Vidydsdgara to whom it owed its origin and
who framed its provisions. :

Justification of rule against widow marriage.—The Hindu
sages recommend that the widows should live a life of austeri-
ties, and they disapprove of remarriage of women. This re-
cormmendation has been adopted as a rule of conduct by the
women of the higher castes, and the rule is justified on the
following grounds : (1) Women as constituted by nature, can
control and repress the sexual propensity, but men cannot ;
82) the number of women is larger than men ; (3) there are, no

oubt, young widows in Himﬁ: society, but there are not
old maids, such as there are in European'society ; (4) the Hindu
system is characterized by justice and equity to women, all of
whom are once married, and they must blame their ill-luck but
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not society should they lose their husband ; for,they cannot justly
claim to have another husband, as in that case so many maidens
would be compelled to remath unprovided with husbands;
(5) the boasted liberty of widows in European society in this
respect, is accompanied by grave injustice to other females who
are on that accouni compelled to live as lifelong spinsters, whose
compulsory single condition moves not the vain philanthropists
weeping for Hindu widows ; (6) remarriage of women under-
mines the foundation of female chastity, which is the sine qua
non of the bond, peace and halzf)iness of home ; (7) the utility of
the institution should be tested by the good secured to the wgole
society, for the well-being and welfare of which, individual
interests are often sacrificed.

Polygamy.—The Hindu law permits a man to have more
wives than one at the same time, although it recommends mono-
gamy as the best form of conjugal life, ~This recommendation
has practically been adopted by the Hindus, and monogamy is
the general rule, though there are solitary instances of poly-
gamy. This usage, however, cannot but be held just, iF the
number of women is really larger than that of men. There
are various reasons for and against polygamy which is sought
to be interdicted by legislation deemed by some as the
panacea for all evils in India. The Hindu institutions are
founded on the requirements of the diversified human nature
and condition, and ought not to be lightly interfered with, at
the instance of persons distinguished by egotistic sentimental-
ism and spirit of intolerance. It is far better that those men
of property, that are impelled by inclination, should take the
responsibility of openly having several wives than that they
shopld secretly contract as many left-handed marriages as they
please. The modern legal distinction between public and
private character lends only an external whitewash to the social
structure of modern times. As to feelings of women, evidence
is not wanting that there are females enjoying the liberty con-
ferred on them by Western civilization, who would rather have
a half or a quarter of a husband than none at all.
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¢ | AT Y ¥ areres-fafi w T iR | AwrET
wfirdl, a8« X3, woan faasd: | o9 T WTQ T gAY,
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1. A Brahmana on being born becomes a debtor in thrae obligations;
.to the Rishis (who are propounders of the sacred books) for Studentship (to
peruse the same) ; to the Gods, for Sacrifices ; to the Paternal Ancestors,
for Progeny : he is free from the debts, who has son, who has performed
sacrifices, and who has studied the Vedas.—Revelation,

R gEMfeaaws: gav aarfeafafoes:, a@ remfawa-
wﬁgm«rﬁaﬂwaaznnaﬁsaimqwﬁuﬁm ar,
¥ fr gy qRwtl 4 @ gd @ afcewwa ot
WAATANTATY WA | g oRcuwe aaq wiwa  owin
wiy e wd arefaf $a wg@mE sgafieey
T ufaewian, TR NG} g@EwE gEa W @Ay,
- fawrad fe @ aw'wEd xfa 1 afeidy wfamad M-

SWaA wEWTIITT W Tea: | afis: |

2. A son sprung from the virile seed and the uterine blood is-an
effect whereof the mother and the father are the cause ; the mother and
the father are, therefore, competent to give, sell or disown him ; but an
only son should neither be given nor accepted ; for, he is intended for
continuing the lineage of the ancestors; but a woman should neither give
nor accéept a son without the permission of the husband. One desirous of
adopting a son should after having invited his relations, informed the
king, and performed in the dwelling house the Vydhiiti- Homa, take one
whose kinsmen are not unknown or one who is & near kinsman. But if
a douht arises (as to the caste), then the adopted son whose kinsmen are
unknown, should be set apart like a Sadra; for it is well known that
by one many are saved. If after he has been adopted an aurasa or real
legitimate son be born, then the Dattaka shall be participator of a fourth,
share.—Vasishtha,
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| W whwerg-aaw; glaaga: | ;
| e Rweneg wRRIART A |

7 TEw TWA [FING G A |

FTQA, FARTIA ATATHE-GAT A 0
weATat WAt A WA Qe ga: |

T A fuar av & @ gt Twat waq |

W anat fadra: sfaw: @ wdaa: |

THT q &4 T W faw: avigw |

TAQEY WA Ig, Arsufady wdq ga o
freStsrecint gEARIR 9T O |

JINATT R, AE-LRRY

-+ 8:; -The uurasa or real legitimate son is one begotten (by the man
himself) on the lawfully wedded wife: equal to him is the appointed
daughter’s son :—the Kshetraja or appointed wife’s son is one begotten on
a wife by a kinsman or any other (appointed to raise issue): *Gtdhhaja
or adulterous wife’s son is a son secretly begotten on a wife : the -Kdnfoa
or damsel’s son is a son born of an unmarried daughter, and deemed the
son of his maternal grandfather: the Paunarbhava or twice-married
woman’s son is one born of a twice-married woman, whether her first
marriage was consummated or not : the Dattaka son is a son whom the
mother or the father gives in adoption : the Krita or purchased son is one
who is sold ( for adoption) by the mother and the father: the Kritrima or
son made is one who is adopted by the man himself: the Svayandatta
or self-given son is one who gives himself : the Sahodhhaja or pregnant
bride’s sun is one who is in the womb of his mother when she is married ;
and the Apaviddha or deserted son is one who is abandoned (by his
parents) and adopted as a son. In default of the first among these the
next in order is the giver of the Pinda and the taker of the share.—
Y4jnavalkya, 2,128-182.

8| wrar foar av z=mat oy wik: gawq wufe
. g Ay @ WY 2w g D
ey Wl 4 g G
o gagddet @ fduw wfaw: 1 7, ¢, (s e |
4. A son equal in caste and affectionately disposed whom his nother

or father (or both) give with water at a time of calamity, is known as the
Dattrima (=Dagtaka) son. A son equal in caste, competent to discriminate
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between merit and demerit, and endued with‘ﬁlial virtues, who is adopted
(by the man himself), is known as the Kritrima son, Manu, ix, 168-169.

W) wyNeY v ganfafife: e
furzs @t awrg AW vawa: |
faar gaw STaw qw A TEA g9 |
woH wfeq drafa waaay == |
AR gaw fuque wad faar
aefx gfesy wifa ety wad fe @ o
qENT AXT: YAt qaatsta wat adq ‘
T&a qaAdw Ae a1 Fuq e wda 0 wia:

5. By a sonless person only, should always a substitute of a son be
anxiously made, for the sake of funeral oblations, libations of - water and
obsequial rite. If the father sees the face of a living son after birth, he
transfers the debts to him, and attains immortality. As soon as a son is
born, the father becomes absolved from the debts to paternal ancestors ;
on that day he acquires purity, since the son saves from the infernal
regions, Many sons are to be secured, if even one may go to Gay4, or
celebrate the horse-sacrifice or_dedicate a Nila bull.—Atri.

¢ Ramrg fittw Wi g e
NIATH WA =R A /ALariey
wrafe mat @ v5 wrdafa wRfi )
TTET AT g Dwaa g |
8t g FwAATAt TWANSTY I AN
Tt Mg afz =1t gwraty |
wifean: faac@s wanfe gt wife | ww: |
6. But in particular places the religious werit is endless: it is
inexhaustible in & Sréddha at Gay4, and in death and the like at Prayéga
(or concourse of the Ganges and the Jumna). All those sages sing and
proclaim the following verse,—“Many sons should be secured, possessed of
good character and endowed with virtue : if amongst them all, even one

goes to Gay&, and if having arrived at Gay4 perform the Sriddha, the
ternal angestors - being saved by the same, attain the highest state.’—

sanas,
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o | miwfe fagc o ﬂtﬂr'ﬁ wa-{w
wat arafa 7 ga: € /@ @A wawfa
TEAT-AET: AT qAR T NAt AN |

afta qraRda A av gy Sggda | Tl |

7. All the paternal ancestors apprehending fear of the infernal regions
are desirous that that son who will go to Gayé will become our saviour.
Many sons should be secured if even one may go to Gtayé, or perform the
horse-sacrifice, or dedicate the Nila bull.—Vrihaspati.

T qEYT €4 gar AgEE Ngf q96q |
AR FTARGA Ae a1 I SqERY 1 fafga:

8. This is almost the same as the second verse of Vrihaspati.
& | WYAY ga: FA! qigw argw_qqAAA: |

faieafma@aaaeR AT = |
TURAHAITARALDAA |
9. By a sonless person, should any description of sons be anxiously
made, for the sake of funeral oblations, libations of water, and obsequial
rite, as well as for the celebrity of name.—Cited in the Dattaka-miménsé
as a text of Manu.

to | muy wiwy gaafa waaay v=fa
fuar goe Srraw adEq NIA 99
wamT: yfaw: vt g |avnrsaifa !gﬁw afus: |

10. If the father sees the face of the living son on birth, he transfers
the debl to the son, and attains immortality. It has been revealed that
endless are the heavenly regions for those having male issue but there is
no heavenly region for a sonless man.—Vasishtha.

0t 1 Wafad safiga wig gfam ga
Mafamr fUw aifa gga: @ur 1 /9, 21 81 |

11.  The adopted son is not to take away (with him when he is passing
from the family of his birth to that of adoption), the Gotra and the
Riktha of the progenitor: the Pinda is follower of the GQutra and the
Riktha, the Swadhé (or spiritual food) goes away absolutely from the
giver.—Manu, ix, 142.

Gotra is generally rendered into fumily, but it means here, “the status
of being the son ;" Riktha means wealth, but it means here patrimony or
family property, 4.e., property to which the right of the male issne arises by
birth, or to which the right of the boy has rﬁready ariscn.
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Sir William Jones, however, translated the ﬁ;sb line of this bext
thus,—“A given son must never <laim the family and estate of his
natural father,” and this version has, been accepted by the translators of

Sanskrit works on law, in which this text is cited. B_ub this version i_s mis
leading, if not inaccurate, implying as it does future and not vested right,

{R | GATY TFW I19 WY T WA | |
AT E AMIIARN: TE, WIATATHAT |
W Yaody 7w wfaw @ =)
gFrquatsufaws gramt aaay wg |
AT TOFH M Do |
QTG MEY U NIARAAL | AY:, & 1445140 |

12. Manu sprung from the Self-existent has declared twelve sons of men:
of these six become affiliated or members of the Gotra and Co-purceners
and six become affiliated or members of the Gotra but not Co-parceners.
The aurase or true legitimate son, the appointed wife’s son, the Dattaka,
the Kritrima or son made, the secretly begotten son of the wife, and the
deserted xon—these six become copurceners and affiliated or members
of the Gotra: the maiden danghter's son, the pregnant bride’s son, the
purchaded son, likewise the twicc-married woman’s son, the self-given son
and the son by a Stdra wife,—these six become affiliated or members of
the Gotra but not cop erceners.—Manu, ix, 158-160.

ADOPTION.

Sons in ancient law.—The usage of adoption is the survival of
an archaic institution based upon the principle of slavery, where-
by a man might be the subject of dominion or proprietary right,
and might be bought and sold, or given and accepted, or relin-
quished, like the lower animals. The above text of Vasishtha
shows that children were absolutely under the power of the father
who could give, sell or disown them. The patria potestas of the
Roman law in its earlier stage furnishes us with a true concep-
tion of the father’s unlimited power over children in primitive
society. Marriage in ancient law, consisted in transfer of the
father’s dominion over the damsel to the husband. Lifelong
subjection was the condition of women who were under the
dominion of either the father or the husband or their relations.
Male children, however, became sui juris on the death of- the
father and the like paternal ancestors. ' L

. A careful consideration of the descriptions of the twelve
+kinds of sons will give an idea of the primitive conception of
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family relationship. The aurasa or a son begotten by a man on
his own wife is what is now understood by the term son. But
the Kshetraja or appointed wifé’s son was a son begotten on one
man’s wife by another man who was appointed by the husband or
his kinsmen for that purpose. This resembles the usage of
Levirate prevalent among the Jews(see the Bible, Book of Ruth,
and Deuteronomy xxv, 5-8). The son so produced became the
son of the woman’s husband. So also was a son whomn a wife
secretly brought forth by adultery, this son called Gudhhaja
became the son of the woman’s husband. A son born of an
unmarried daughter became the son of the maternal grandfather.
The pervading principle appears to have been that a wife and a
maiden daughter belonged respectively to the husband and the
father, and a son born of them belonged to their owner, in the
same way as a calf produced by a cow becomes the property of
the owner of that cow. So was the putrikd-putra or a son of
an appointed daughter who was given in marriage to the bride-
room, with the condition that the son born of her would belong
to her father, the marriage in such a case did not operate asa -
transfer of dominion over the damsel, from the father to the
husband. Similarly the child in the womb of the pregnant
bride was transferred by marriage to the bridegroom. The son
of a twice-married woman is now deemed aurasa or real legiti-
mate son, but he is enumerated among secondary sons, as re-
marriage of women was disapproved by the sages. A man became
the father of these seven descriptions of child by the operation
of ancient law. It should be ogserved here that although the
Smritis purport to give the above classification of sons, it must
necessarily include daughters as well. ‘
Then come the five descriptions of sons by adoption, viz.,
the L.ttaka and the Krita are sons given or sold respectively
by their parents to a man who takes the boy for affiliating
him as a son. The Kritrima and the Svayandatta are the sons
made and self-given, they are destitute of parents and there-
fore sui juris and free to dispose of themselves, they become
the sons of the adopter with their own consent, the difference
between them being that in the case of the Kritrima or son
made the offer comes from the adopter, while in the case of
the self-given son the offer is made by him. An apaviddha or
deserted son is one who is abandoned or disowned by his
parents and is adopted by a person as his son ; this is like the
appropriation by the finder of ‘a thing without an owner. '
The abové descriptions of the divers kinds of sons recog-
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nized in ancient times, disclose that sexual relation was very
loose, and chastity of women was not valued. The relation of
husband and wife, of father and.son, and of master and slave,
appears to have involved the idea of absolute power on the
one hand, and abject subjection on the other, or of the one
being the property of the other. Procreation by the father
was not a necessary element in the conception of sonship.

The hankering after sons, proved by the recognition of the
different kinds of sons, appears to have owed its origin to the
exigencies of }l)rimitive society composed of families governed
by patriarchal chiefs. In the unsettled state of tribal Go-
vernment in early times, the number of male members capable
of bearing arms was of special importance; and the same
cause that enhanced the value of sons operated to lower the
position of women as well as of men labouring under bodily
disability or infirmity such as blindness.

Doctrine of spiritual benefit.—The Hindu society appears
_ to have been civilized by means of religious influence. India
is the land of religion, where all conceivable systems of
theological doctrines arose and are still prevalent, ranging
from polytheism to monotheism and from Sdnkhya atheism
to Vedintic pantheism. It has no place in the political
history of the world, but holds the most prominent position in
its intellectual and religious history.

It is erroneous to suppose that the law of adoption owed
its origin to the doctrine of spiritual benefit conferred by sons.
You cannot associate the sacred name of religion with
practices based upon immorality and looseness of sexual rela-
tion : there is no system of religion known, that countenances
an institution partly founded on adultery, seduction and lust.
The Hindu religion which is moulded on asceticism, is least -
likely to sanction the immoral usages relating to several des-
criptions of sons recognized by ancient society. As regards
ancestor-worship upon which the erroneous view is founded, its
ritual shows that that ceremony is performed not so much for
the purpose of conferring any benefits on the ancestors, as for
the purpose of receiving benefits from them. - '

n the contrary, the doctrine of spiritual benefit seems to
have been invoked for the purpose of discouraging the institu-
tion of subsidiary sons, The Hindu sages who are the pro-
pounders of the Smritis or Codes of Hgindu law, appear to
have introduced the doctrine of spiritual benefit derived from
' male issue, with the view of suppressing the laxity of marri-
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age union, the looseness of sexual morality, the institution of
subsidiary sons, and the improper exercise of patria potestas.
They encf;avoured to impart a* sacred character to inarriage,
to impress the importance of female chastity, to discourage
the immoral usages of affiliation, and to ameliorate the condi-
tion of sons and wives over whom the pater familias had
absolute dominion extending to the power of life and death.
If you carefully read the passages of the Smritis, extoll-
ing the importance of sons in a spiritual point of view, you
will find that they all relate primarily to the real legitimate son,
and not to the secondary sons. In fact the sages divide sons
into primary and secondary, with a view to mark the superiority
of thg Aurasa or real legitimate son—the primary son. They
also divide the sons into two or three groups to show their relative
rank : the real legitimate son and the appointed daughter’s son
are declared to hold the highest position in a spiritual point of
view ; to the sons by adoption is assigned a middle rank ; while
the sons by operation of law, owing their origin to adultery,
unchastity and looseness of sexual relation, are condemned and
pronounced to be useless in a spiritual point of view.

Law of adoption simple.—The law of adoption, as propoun-
ded in the Smritis and explained in the Mitdkshard, the
Déyabhdga and similar commentaries respected by the
different schools, is very simple. But many useless and arbi-
trary innovations were, for the first time, introduced by Nanda -
Pandita in his treatise on adoption, entitled the Dattaka-
Miméns4, composed some time after his Vaijayant{ a Commen-
tary on the Institutes of Vishnu, which was completed in
Sambat 1679=1623 A. D., or a little over a century and a
quarter before the establishment of British rule in India.
There is no cogent reason why the position of a Legislator
shou'd be accorded to Nanda Pandita a mere Sanskritist with-
out law, who had nothing whatever to do with the then
government of the country, and the novel rules unfairly de-
duced by him from a few texts unnoticed by, if not unknown
to, all the authoritative commentators most of whom appear to
have compiled their works under the auspices of reigning Hindu
kings—should be inflicted upon the Hindus as binding rules of

,,'conﬁuct. The adventitious circumstance of the work being
* translated into English at an early period mainly contributed to
the notion that it was an authoritative work on adoption, res-
pected all over India ; and this erroneous view originating with
“the learned translator who ussumed it to be an ancient work,
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has been often repeated without question, though there is abun-
dant evidence in the reports of ¢ases and records of customs
that its peculiar doctrines are notrespected in most places. The
character of the work has only recently been judicially consi-
dered Ly a Full Bench of the Allahabad High Court presided
by Sir John Edge, the Chief Justice, who has in an elaborate
and exhaustive judgment dealt with the matter and come to
the conclusion that the innovations introduced by Nanda
Pandita should not be followed as binding rules The majori-
ty of the Judges have concurred in that view, but the minori-
ty would follow the maxim Communis ervor facit jus, and hold
that the Dattaka-Mimédnsd is binding, because it has seweral
times been erroneously asserted to be a work of paramount
authority on questions of adoption, although there is neither
reason nor rhyme why it should be so regarded. See Bhagwan
Singh v. Bhagwan Singh, I.L.R., 17 A., 294. The Judicial
Committee, however, have set aside the view of the majority,
and upheld that of the minority, for reasons cited at page 47.
Evidence as to Dattaka-chandrika being a forgery.—1I have
already told you that there is a well-grounded tradition in
Bengal, that the Dattaka-chandrikd is a literary forgery by
one Raghumani Vidydbhishana in the false name of Kuvera.
The same tradition 1s also stated in the Tagore Lectures on
adoption. But with respect to it, a learned judge of the
Allahabad High Court has made the disparaging remark, that
“he is not prepared to place any value on,” what he errone-
ously imagines to be, ‘“the story which” the Tagore Professor
“has stated” (I. L. R., 17 A., 313). Had the learned Judge
glanced at the reference given at the bottom of page 124 of
the Tagore Lectures, and procured the book therein referred
to, he would have found that the tradition was stated in
1855 A. D., by the greatest Bengali of the nineteenth century.
However, it has, therefore, become necessary to set forth the
evidence supForting the conclusion that the Dattaka-chandriké
is a literary forgery. The evidence consists of the following :—
(1) Sutherland the learned translator, believed that this trea-
tise was not really composed by Kuvera by whom it purports
to be written, though he was not informed of the real author.
(2) In 1855 A.D., Pandit Iswara Chandra Vidyéségara
published his Disquisition on the Legality of the Re-marriage
of Hindu Widows, in both the English and the Bengali lan-
guages, and succeeded in inducing the Legislature to pass the
Act XV of 1856 for legalizing the re-marriage of Hind
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widows. In a note appended to the Bengali version of that
work he states to the effect,—-that Raghumani Vidyabhushana
composed the Dattaka-chandrikd under the false name of
Kuvera, and did at the same time, make it known by the
acrostic in the last sloka that he was the real author. (See
sixth edition of the Disquisition, page 182). .

(3) In 1858 A.D., Pandit Bharat Chandra Siromani pub-
lished in the Bengali character the original Dattaka-Miminsd
and Dattaka-chandrikd with his own Sanskrit commentary
thereon. He had been a Hindu-law-officer attached to the
District Court of Burdwan, and after the abolition of that post,
became the Professor of Hindu law in the Government Sanskrit
College of Calcutta. While commenting on the last sloka of
the Dattaka-chandriké (see ante p. 32) he says as follows :—

Tegnfuframmaafafay wfa nfefe: wfeq N8 a=wa-
AAAIfafey | TARITUAGRTHC- AR @A R -2 gy-
Tyt gafafifa ml (see second edition of those

works in Deva-ndgari character, page 41 of the Dattaka-
chandrik4) which means,—*“It is a. widely knowne tradition
that this is the work of Raghumani Vidyabhushana, it is also
a widely known tradition that his name is made known in
this sloka ; the name Raghumani is given out by the first
syllable of the first foot, the last of the second foot, and the
first of the third foot, and the last of the fourth foot.”

The venerable Pandit, however, adds szq wand = 9= which
means literally,—“This to us is distasteful.” The.idea is un-
doubtedly most painful and humiliating that a learned man like
Raghumani was guilty of a literary forgery committed for the
pu-pose of perpetrating a fraud upon the court of justice.
Assuming that the Pandit means to say that “it is not, accep-
table to me,” yet that does not affect the tradition at all.

(4) The tradition is well known to all Bengali Pandits
professing to be Smdirtas or Hindu lawyers. It is curious that
the tradition which has all along been so well-known to the
Smérta Pandits is unknown to the English-educated native

Jawyers without Sanskrit.
~ (5) In1863 A.D., when I was a student of the Smriti
class in the Sanskrit College, I heard it from Pandit Bharat
Chandra Siromadi who also told the names of the parties
to the law suit for which the book was fabricated, and other
details including the objects.
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(6) The tradition is well-known to the descendants of the
litigant parties, of whom the claimant by adoption was to be
beneﬁtte(f by the book. And I have heard it from that claimant’s
son’s daughter’s son who was a Vakil of the Calcutta High
Court, but is now retired.

7) The tradition is well-known to the descendants of the
family to which Raghumani belonged, and 1 have heard it from
his brother’s great-grandson who also told that Raghumani was
the Pandit og Colebrooke and was an inhabitant of Bahirgachi
in the District of Nuddea.

(8) The case for which the book was fabricated is referred
to in Sir Francis Macnaghten’s Considerations on Hindu Law ;
he was the counsel for the adopted son, and as he says that
from the law as it was understood at that day, he was certain
that his client would have been entitled to one-third of the
estate, had the cause been not settled by the parties  them-
selves,—therefore it is clear that his attention was not drawn
to the book, according to which his client would have been
entitled to one-half, instead of one-third, of the estate. Had
the book*been in existence at the commencement of the litiga-
tion, the counsel for the adopted son the plaintiff, should
undoubtedly have known it which is so favourable to his client.
The book appears to have been forged subsequently, and it
did not become necessary to invite the counsel’s attention to it
as the case was settled out of Court. The book appears to
have been written in the year 1800 A.D.

(9) The book is said to be of special authority in Bengal
and yet it was altogether unknown to Pandit Jagannath
Tarkapunchdnana, whose digest of Hindu law published in
1796 X.D., does nowhere refer to it.

This is not the only instance of literary forgery of the kind.
Subsequentliy in 1832 A.D., some Pandits of the Calcutta
Sanskrit College gave a Vyavastha supported by the authority
of certain Manuscript books, in a case between Jainas. (See
5 Bengal Select Reports, page 326, new edition). Those books
were really fabricated by the Pandits, but the Librarian of the
College was bribed and the books were placed in the Library,
and their names entered in the list of books contained therein.
'Thé plan was well designed, but unfortunately for them, Dr. H.
H. \’Silson the then Secretary of the Sanskrit College had in
his possession another list of the Library books, and the fraud
was detected. As the Pandits confessed their guilt to Dr.
Wilson, the only punishment inflicted on them was, that they
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were deprived of the source of income derived from giving
Vyavasthds, by an imperative rule to the effect that the
Pandits of the Sanskrit College shall not, on pain of dismissal,
give any Vyavasthd intended to be used in a law-suit. The
rule has ever since been in force and followed. Similar fabrica-
tions seem to have been made later on, but becamejnsuccessful :
see Dey v. Dey, 2 Indian Jurist. N.S., 24.

But you must not jump to a general conclusion against the
Pandits from'these isolated instances. While we find some of
these heterodox Pandits, who were considered degraded by
reason of teaching the sacred literature to Europeans or by
reason of accepting service under them, tempted to deviate
from the path of rectitude, we also find many orthodox Pandits
possessed of virtues of a superior order, who are on that
account respected as gods by the Hindu community. But in
these days of Mammon worship, their number is fast decreasing.

The object of adeption—is twofold, the one is spiritual and the
other secular : a son is necessary for the attainment of a parti-
cular region of heaven, for the performance of exequial rites,
and for offering periodically the funeral cakes and the libations
of water; as well as for the celebrity of name, and fos perpe-
tuation of lineage. Most of the spiritual objects may be attained
by a man destitute of male issue through the instrumentality
of other relations, such as the brother’s son. But the secular
object may be gained only by means of a son real or subsidiary.
A man again that aims at moksha or liberation from transmigra-
tion of the soul, does not require a son and cannot adopt one.

Dattaka and Kritrima.—The Dattaka and the Kritrima are
the only forms of adoption which are now recognized by our
Courts. Of these the Dattaka is said to be in force every-
wher. ; and the Kritrima, confined to Mithil4 only. The
Kritrima form, however, appears to be prevalent in many
districts in Northern India if not also in Deccan. '

Putrika-putra.—It is most natural that a person destitute of
male issue, should desire to give to a grandson by daughter the
position of male issue. The appointed daughter’s son is not
regarded by Manu as a secondary son, but is deemed by him as
a kind of regl son. This form of adoption appears to prevail
in the North-Western Provinces, and neighbouring districts.
The Talukdars of Qudh submitted a petition to Government

.for recognising the appointed daughter's son ; and accordingly"
in the Oudh Estates Act “son of a daughter treated in all
respects as ome’s own son” is declared to be heir, in default of

H L—1).
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male issue. This sort of affiliation appears to be most desirable
and perfectly consistent with Findu feelings and sentiments ;
there is no reason why it should wot be held valid, when actually
made by a Hindu. The Dattaka-Mimsnsd appears to have
been written on purpose to invalidate the affiliation of a
daughter’s son, for the benefit of agnate relations.

Sahodha and Paunarbhava.—The pregnant bride’s son and
the twice-married woman’s son are both recognised at the
present day, but they are deemed as aurasa or real legitimate
sons, and not as secondary or subsidiary sons. However it is
thus clear that the opinion of the authors of the two treatises
on adoption is not respected in this respect. .
¢ Division of subjects. —I. Dattaka, II. Kritrima and other

orms.

The subject of the Dattaka adoption may be discussed
under five heads : (1) who may adopt, (2) who may give away
in adoption, (3) who may be given and taken in adoption,
(4) what ceremonies are necessary, and (5) what is its effect on
the status of the boy.

Dattaka : who may adopt.

Capacity of males.—A consideration of the definitions of
twelve kinds of sons, will show that there could not be any
restriction as to the number of subsidiary sons in early times,
for a man could have a subsidiary son even against his -will.
There are passages of law, however, which recommended that
a man who is destitute of son should make a substitute of son,
which evidently discourages adoption by a man having an aurasa
or real legitimate son. While commenting on these, Nanda
Pandita concedes that a man may adopt a son with the consent
of an existing aurasa son. This recommendation has now been
converted into an imperative rule, and its operation has been
extended by the Privy Council in the case of Rungama v.
Atchama, 4 M.I.A., 1, holding that a man having an adopted
son cannot adopt another. If the attention of their Lordships
had been drawn to the injunction for securing many sons, laid
down in Texts Nos, 5-8 and in passages to the same effect in other
Codes, the decision would have been different, Bearing in mind
that in Hindu law a son’s son and a son’s son’s son hold the
same position as a son, the result is that a man having a real
legitimate or an adopted, son, grandson or great-grandson,
cannot adopt. '

But the existence of a son in embryo at the time of adoption
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would not invalidate it : Hanmant v. Bhima, I.L.R., 12 B,, 105 ;
Daulat v. Ram, I.L.R., 29 A.; 310.

So also the existence of a male descendant who is, by reason
of any physical, moral, or intellectual defect, excluded from
inheritance and incapable of conferring spiritual benefit, is no
bar to adoption.

For, the status of sonship is constituted by the capacity to
confer spiritual benefit and by the capacity to inherit:a child
who is destitute of these capacities has not the status of son
in the eye of the Hindu law.

It would seem therefore that the existence of a son who
has nenounced Hinduism or has, by becoming a sannydst or
otherwise, rendered himself incapable of rendering spiritual
service, is no bar toadoption. According to Hindu law such
a son loses both the capacities constituting sonship ; although
the Lex loci Act has conferred on such a son the capacity to
inherit, yet it cannot be so construed as to deprive the father,
of the power of adoption-he has in the circumstances under
the Hindu law. '

A man having no son by his first wife, marries another in
the hope of gettinga son by the latter. It often happens that
the first wife herself, who has failed to become the mother of
a son, makes arrangements for her husband’s second marridge
and induces him to take another wife for the purpose of conti-
nuing the lineage and securing spiritual benefit. Such noble
self-sacrifice can only be found among Hindu females. How-
ever, this seeond marriage also often proves barren ; and then
the man has recourse to adoption. The most natural and reason-
able course for him to follow is, to adopt and give a son to each’
of his two wives, and there are many cases of such double
adopeion in Bengal. After Rangama’s case in which succes-
sive adoption of two sons was held invalid, the expedient hit
upon to evade that ruling was to make simultaneous adoption
of two sons for two wives, and there have been many instances
of such adoption in Bengal. But simultaneous adoption was
pronounced invalid in several cases, though the decision turned
upon other grounds and was favourable to the adopted sons,
Bus it has, at last, been judicially held invalid in the case of
Doorga v. Surendra, I.L.R., 12 C., 686, affirmed on appeal by
the Privy Council, see Surendro v. Doorga, .L.R., 19 C., 518,

It is, however, worthy of special remark that notwithste.md-
ing the declaration by our courts of justice, that such adoptions
were. invalid," the adopted sons have been and are treated by
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Hindu society as sons of their adoptive fathers. This anomaly
is the effect either of ignorante of the sentiments and usages
of the people, or want of sympathy with the same. It is also
partly due to the absence of English translation of the texts
of law bearing on the subject, which apgear not only to permit
but to enjoin plurality of adopted sons. See texts Nos. 5-8.

It has been held that a bachelor (Gopal v. Narayan, 1.L.R.,
12 B, 329) and a widower (Nagappa v. Subba, 2 M.H.C.R.,
367), may make a valid adoption. In these cases a difficulty
arises as to who should be deemed the maternal grand-sires
of the boy adopted.

"It has also been held that a minor may adopt and give
authority to his wife to adopt : (Rajendro v. Saroda, 15 W.R.,
548, and Jumoona v. Bama, I.L.R., 1 C., 289). It is not clear
from these decisions whether it is sufficient for the competency
of & minor that he should attain the age of discretion or that
he should attain the age of majority according to Hindu law,
v. e, complete the fifteenth year. The validity of adoption by
a minor is maintained solely on religious ground, and it is looked
upon as a purely religious transaction, not affecting the civil
rights of the adopter. This view may be quite true in Bengal
where it has been held that sons acquire no rights to even the
ancestral property during the father’s lifetime ;but it is not
so where the Mitdkshard prevails, inasmuch as the adopter’s
civil rights are iaterially affected by adoption, for the adoptee
becomes thie adopter’s co-sharer with co-equal rights as regards
ancestral property.

So strong, however, is the sentiment of ladies for the con-
tinuation of the family and lineage by adoption, especially in
those instances in which the extinction of families has been
prevented by adoptions, that they take the precaution of having
authorities to adopt executed by infants as soon as they attain
the age of discretion such as twelve or thirteen years, in
favour of their infant wives. They are also made to give verbal
permission to adopt, to their wives in the presence of witnesses.

A minor in Bengal under the Court of Wards cannot
validly adopt or give authority to adopt, except with the assent
of the Lisutenant-Governor, obtained either previously or
subsequently. - .

~ Pollution on account of the death or hirth of a relation
ddes not vitiate an adoption made during it; the seeular .
formalities of gift and acceptance may be performed by a person
under it, while the religious part of the ceremony may be
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delegated to a priest or a relation free from impurity : Santap
v. Rangap, LL.R., 18 M., 897 ; Lakshmi v. Ram, LL.R.,
22 B., 590 ; Vedavall v. Mangamma, I.L.R., 27 M., 538, 539.

Capacity of females —According to the ancient Hindu law
as well as to Roman law a woman was (Flaced through her
whole life under the tutory of her husband or his agnates when
she ceased to be under the paternal power. She was not

ermitted to be susjuris at any period of her life. (See Texts,
%os. 17 and 18 ante, p. 84). But important rights were
conferred on women by the Mitdkshard and the Ddyabhdga, so
as to make their position almost equal to that of males,
speciglly as regards the right to hold property. A great deal
of misconception prejudicial to women, often arises from not
distinguishing the later development of law from its earlier
stages.
g"l‘he text of Vasishtha (ante, p. 118) provides—“But a
woman should neither give nor accept a son except with the
permission of the husband.” This text has been very differently
construed by different schools. See ante, p. 33.

Some say that the husband’s assent is absolutely necessary
for an adoption by a woman. Of these again, some assert that
the husband’s assent inust be given at the very time of adoption,
so that according to them a widow cannot adopt at all. While
others say that the word ‘“husband” in the above text is
illustrative, it means the tutor or guardian of the woman for
the time being, that is to say, when the husband is alive his
assent is necessary, and after his death the assent of his agnates
who are his widow’s guardians is necessary and sufficient for
enabling her to adopt.

There is a third view entertained by some who maintain
thd. adoption by the widow being conducive to the spiritual
benefit of the sonless husband, his assent is always to be
presumed in the absence of express prohibition,

It should be observed that according to those who maintain
that a widow can adopt with the assent of her husband’s
kinsman, the husband’s assent cannot be operative after his
death, on the ground of his not being the guardian of his
widow. But this distinction is not practically observed.

The doctrines of the different schools, as enforced by our
courts at the present day are as follows :

In Mithild it is absolutely necessary that the husband should
give his assent at the time of adoption; therefore a widow
cannot adopt a dattaka son there.
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In Bengal the husband’s express assent is absolutely
necessary and it is operative after his death, so as to enable a
widow to make a valid adoption. ,

The Bengal doctrine has been applied to cases governed by
the Benares school.

In Madras, Bombay and the Punjab a woman may adopt
either with the husband’s assent or with his kinsmen’s assent if
he died without giving any.

In Bombay widows whose husbands were not members of
joint family, may also adopt of their own accord without any
assent of either the husband or his kinsmen. It should - be
observed that in this case the husband’s estate is vested jn the
widow. A widow succeeding to the estate not of her husband
but of a gotraja sapinda under the rule established in
Lulloobhoy's case, 7 I.A., 212, cannot make a valid adoption :
Datto v. Pandurang, 1. L.R., 32 B., 499.

A Jaina widow also can adopt of her own accord without
any authority from either the husband or his kinsmen ; the
reason perhaps is that she becomes absolute owner of her
deceased husband’s self-acquired property inherited by her : Sheo
v. Dakhq, I.L.R., 1 A., 688 ; Manikv. Jagat, .L.R.,17C., 518 ;
Asharfi v. Rup, I.L.R., 30 A, 197, .

Nature of woman’s right to adoption. —According to what is
stated in the commentaries, it would seem that the widow
adopts in her own right, but she being in a state of perpetual
tutelage, the discretion which sheis deemed to want is supplied
by the Auctoritas of her legal guardian. According to some,
the husband is the only guardian of a woman in the matter of
having a son ; while others regard adoption as an appointment
of an heir and disposition of property, and therefore the assent
of the husband’s Einsmen whose interests are affected, is
necessary and sufficient ; there are some again who think that
the widow inheriting the husband’s estate is practically sus
Juris and is also competent to deal with the property for
religious purposes, so she may, of her own accord, without
the assent of anybody else make a valid adoption which is
conducive to the husband’s spiritual benefit, and which is an
act of self-denial on her part, as by it she divests herself of the
husband’s. estate which vests in the boy adopted.

Present view.—But the modern view regarding woman’s.
capacity to adopt is, that she hasno right herself, but that she -
is deemed to act merely as an agent, delegate or representative
of her husband, or that she is only an instrument through.
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whom the husband is supposed to act : (Collector of Madura,
12 M.I.A,,435=10 W.R,, P.C., 17). It should, however, be
observed that the wife is the only agent to whom authority for
adoption may be delegated ; a man cannot authorize any other
person to adopt a son for bim. A joint power to the widow
and othér person or persons is invalid. But the widow’s choice
of a boy for adaption may be restricted by the husband by
requiring the consent of persons named by him. Ifit turns out
that such consent cannot be procured, she has no authority
to adopt : Amaito v. Surno, 27 I.A., 128=I1.L.R., 27 C.; 996.

-Accordingly the ‘assent of the husband” is looked upon
as power. It has been held that a man who has a son in
existence, and is therefore himself incapable of adopting a son,
may nevertheless give a conditional authority to his wife to
adopt a son, to be exercised in the eveni of the existing
son dying without leaving male issue:7 W.R,, 892;L.L.R.,
1 M., 174; 22 W.R,, 121. : :

It follows, therefore, that the widow's right of adoption
depends entirely on the power, and must accordingly ‘be strictly
pursued, 7.e., be subject to the restrictions and limitations that”
the husband may choose to impose in that behalf ; Muteadds v.
Kundan, 33 I.A., 55. If the widow is authorized to :adopt
one son, she cannot adopt a second, if the first adopted son
dies ;if he directs the adoption of a particular boy, she cannot
adopt any other. In this manner, the authority is strictly
construed. It would, however, be more consistent with the
feelings of the Hindus, should the authority given by them
be liberally construed, specially when it appears that they evince
a general intention to berepresented by a son, and a particular
intention with respect to the mode of carrying out the same;
in such a case, effect might be given to the former irrespective
of the latter. This principle has been acted upon in Lakshm:
v. Raja, 1.L.R.,22B., 996, and also in Suryanarayana v.
Venkataramana, I.L.R.,26 M, 681. . So also in the recent
case of Kannepalli'v. Pucha (33 1.A., 145) where the husband
granted to his widow a power to adopt but placed no specific
limitation thereto and i1t was clear that he desired to be
represented,, by a son, -it is-held that the power was not
exhausted by the adoption of one son. '

If a person has more wives than one, and authorises one of
them, she alone is entitled to adopt. If any other particular
direction is laid down, that must be followed ;:shouldP 4 general
authority to all the wives be given, then there might be some
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difficulty in case of disagreement and dispute, But if one is
willing to loyally carry out the husband’s wishes by adoption and
the others are opposed for selfishness, then the former may
adopt by giving notice to the latter: LL.R., 18 C., 69. But
all of them may agree in ignoring the authority.

For, however, solemnly a husband may enjoin his wife to
adopt & son unto him, she is not legally bound to fulfil his
dying request; her rights tothehusband’s estate are not in the
least affected by her omission or refusal to adopt : Uma Sundur
v. Sourobinee, 1.L.R., 7 C., 288. ’

An authority is void if it directs adoption under circum-
stances in which the man himself if living could not. have
adopted.

An authority may be given either verbally, or by a will, or
by a writing called anumati-putra which must now be engrossed
on a stamp paper of ten rupees, and must also be registered ;
Mutsaddi v. Kundan, 33 1.A., 55.

Power incapable of execution.—When a widow is authorized
to adopt in the event of the death of an existing son, and the

“son dies, and the estate vests in the son’s widow or any heir other
than the first-named widow, then the first-named wig'ow cannot
adopt, as her power of adoption is then “incapable of execution
and at an end,” in other words, it is absolutely suspended
g0 as to render an adoption then made absolutely void :
Pudma. Kumari v. Court of Wards, 8 LA., 229=I1L.R., 8 C,
302; LL.R, 10 M,, 205; LL.R, 17 C, 122. But the power
revives when the estate reverts to, and becomes vested in
her : Bhoobunmoyee v. Ramkishore, 10 M.I.A., 279 ; Mank-
chand v. Jagatsettani, I.L.R., 17 C, 518. But the Bombay
High Court has‘construed that expression of the Privy Council
to mean that the power is absolutely extinguished by the vest-
ing of the estate in the son’s widow, and cannot revive on the
estate reverting to the widow of the donor of the power after
the daughter-in-law’s death : Krishna v. Shankar, LL.R., 17 B,,
164. This case is in direct conflict with the decision of the
Calcutta High Court, in which an adoption in similar circum-
stances was upheld as valid, as by making the same the widow
divested her own estate only: Bykantv. Kisto, 7 W.R., 892.
It should, however, be observed that in such cases it must
be owing tosome accident that the son dies without making any
provision for the continuatior of the family. Having regard
to the intention of the sonsin such cases, that die making pro- .
visions in this respect, and to their feelings on the subject, it is
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natural’ to presume the revival of the mother's power to be
what the son would have assented to, had he expressed his
views. Suchrevival appears to be agreeable to the sentiments
of the Hindus. Besides, a Hindu widow inherits her husband’s
estate in the character of being the surviving half of her
deceased -husband ; as soon as she gives up that character by
re-marriage her estate comes toan end : her life is deemed as a
continuation of her husband’s life. 'Why should then the vesting
in the son’s widow, of the son’s estate, or correctly speaking, the
continuation of that estate in her, which had vested in her
jointly with the husband since the time of their marriage,
extinguish the mother’s power; when it is unaffected by the
vesting in the son, otherwise than being merely suspended.
Moreover, the position of the mother is the same whether she
inherits the son’s estate just after his death, or after the death
of his widow ; the estate becomes vested in her as the son’s
heir in both cases, without any distinction whatever, It is
impossible to conceive any reason or principle for difference,
with respect to the continuance of the power. Why should
it revive in the one case, and be extinguished in the other ¥
It has been held that the son’s marriage does not affect the
mother’s power, if his wife dies before him, and the mother
succeeds on his death, she is competent to adopt : Venkappa .v.
Jwagi, LL.R., 25 B, 306. Would it not be arbitrary to hold
that she is not competent to adopt, if she succeeds after the
son’s widow’s death ? .

Hence, that expression must be taken to be used with refer-
ence to the actual facts of these cases. The principle under-
lying their Lordship’s decision appears to be that the adoption
by a widow is the execution of the power of adoption which
is a kind of power of appointment’ of the donor’s estate:
Bar Moty v. Bar Mamu, 24 1. A., 93=1. L. R., 21 B,, 709. If
that estate is not ready to drop down on the adopted son at
the time of adoption by reason of the same being vested in a
“person other than the adopting widow, the power must be

eemed non est, and the adoption void.

Limit to exercise of power by widow.—Having regard to the

- religious belief and the feelings and sentiments of the Hindus
that give to their widows power of adoption to be exercised on
failure of male issue by reason of a begotten or adopted son
dying after the death of the donor of the power, the question
as to the limit of time within which, and the conditions
subject to Wwhich, the power should be exercised must be

7 L-—18. '
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answered thus :-—The widow's death is the limit of timewithin
which, and the failure of male issue in the male line, and the
vesting of the estate in the widow, are the only two conditions,
subject to which, the power may be exercised ; whether the
estate vests in the adopting widow just after the death of the
gon or after the death of his widow, or son, or even grandson,
that makes no difference. There cannot be any doubt that the
Hindu law on this subject should be enunciated in this manner,
if the requirements of Hindu religion and the feelings of Hindus
be respected. Is there then “anything against public convenience,
anything generally mischievous, or anything against the general
principles of Hindulaw” in allowing a Hindn widow to exarcise
the power of adoption subject to the said two conditions. The
only difficulty in this matter is created by an observation of
Lord Kingsdown, founded on an inaccurate view of the require-
ment of Hindu religion, expressed in these words,—In this
case, Bhowanee Kishore (the son after whose death the adop-
tion was made by his mother during his widow’s life) had lived
to an age which enabled him to perform--and it is to be pre-
sumed that he had performed —all the religious services which
a son could perform for a father.”

The law on the subject, could not have been enunciated in
the way it was done on the basis of theabove view, had it been
brought to their Lordship’s notice that the same was not the
correct view, and that the service absolutely necessary in a
religious point of view, which a Hindu son has to perform for
his father, and which is ordained as the debt every man owes
to his paternal ancestors, is, to leave behind him a male issue
for continuing their lineage. The religious belief of the Hindus -
that the continuation of male issue in this world is necessary
for the spiritual benefit of the whole series of the paternal
ancestors from the father to the founder of the Gotra,—is exem-
plified by the account of the interview of Jaratkdru the bachelor
ascetic and the Pitris or spirits of his paternal ancestors, in the
Mahdbhdrata, A’diparva A’stika-parva, chapter 13, and by the
account of Ruchi in the Mérkandeya-Purdna chapter 95 et
seq.. The Mahdbhdrata is a work of the sacred literature
embodying the ideals of conduct religious, moral and social,
for the guidance of the Hindus, among whom the knowledge
of its contents is disseminated in various ways, regarded as
religious rites, such as recitation of the original Sanskrit, or
impressive speech in vernacular explaining it scontents, both
made by learned Bréhmanas, It says that Jaratkdiru in the
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course*® of his pilgrimage once met the spirits of his own
ancestors in a large pit, suspertded with their heads downwards
and feet upwards, by one tiny root of a bamboo clump ; seeing
them in this plight, he was moved by sympathy and asked them
who they were, and wherefore were they in that miserable posi-
tion ? They said they were the ancestors of one Jaratkdru who
was their only descendant on earth, and was leading a bachelor's
life practising austerities, and was in consequence not likely to
leave a son behind him ; and therefore they must, for want of any
male issue after him, fall down very soon from heaven to the
earth, and that was the reason of their miserable state. There-
uponeJaratkdru announced himself to them, who told him that
he could save them by marrying and begetting male issue.
He promised to do so, and did marry and become the father

of A’stika, and so the ancestors were saved.
Miérkandeya-Purdéna—which contains the Devi-Méhdtmya
also called Chandi, the recitation of which is regarded most
auspicious,—is another sacred book of the Hindus. It describes
a discourse between the (Pitris) or spirits of ancestors and Ruchi
who had fully subdued all appetites for pleasure, and controlled
his senses and led a virtuous }l)ife of celiEa.cy. The Pitres endea-
voured to induce him to take a wife for getting male issue, and
when Ruchi raised the objection that it was difficult and hard
for a poor old man like himself to get or take a wife, they
spoke to him thus :—“Qur downfall will assuredly come to pass,
(g) son, and so also thy downward course, if thou dost not
welcome our request,” (and leave behind you a son). Ruchi was,
however, induced at last to marry, and he became fatler of a
renowned son : (Chapters 95-99 ; see Justice Pargiter’s English
Version, pp. 526 et seq.). There are many other sacred books
oraaining the neeessity of the existence of male issue in this
world for the continuance of the heavenly abode of the Pitris
or paternal ancestors in the male line. Thus it is clear that
in a religious point of view, it is a spiritual necessity that the
- Hindu widow should be allowed to exercise the power of adop-
tion when there is a failure of male issue ; for, it 1s the existence
of male issue for the continuance of the lineage, and not the
performance by such issue of any religious rites, which is requir-
ed for the spiritual welfare of the ancestors. The widow is deem-
- ed the surviving half of her deceased husband, and her com-
tency in this respect should be the same as that of her

usband enjoining her to adopt on his behalf. - :

It is unreasonable to suppose that the Lords-of the- Judicial
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Committee would adhere to their observations that ‘partake
of the character of obiter dicta, ‘when the same were based upon
an erroneous view of the religieus belief of Hindus. All that
-has been held by their Lordships, is, that an adoption made
by a widow is invalid, if at the time the estate is vested in the
son’s widow or some other person whose estate she cannot
defeat by the exercise of the power. Although there are
expressions in the judgments appearing to restrict the widow’s

ower within too narrow limits, such as that ‘“the power is
incapable of execution and at an end,” when the estate is vested
in the son’s widow : they are not to be taken literally as if
their Lordships were legislating, but should be confined to
the facts of the particular cases. Their Lordships themselves
observe that the fact of the descent being cast would make no
difference “unless the case fell within the authority of that
of Bhoobunmoyee v. Ram Kishore, (10 M.L. A.,279) in which
it was decided that the son having died leaving a widow in
whom the inheritance had vested, the mother could not defeat
the estate which had so become vested by making an adoption” :
Raja Vellank: v. Venkata, 4 LA., 9=1.L.R., 1 M,, 186. It has
already*been shown that there is no difference in the mother’s
succession, whether she gets the son’s estate immediately after
the son’s death, or after the death of the son’s widow who
inherits first and after her the mother. It would be arbitrary
to say that the mother is competent to adopt in the former case,
but not in the latter ; it is absolutely impossible to find any
rational principle for such a distinction excepting the view that
a marrieg son has exhausted the performance of all the religious
services that a son may render to his father,—which must be dis-
carded, as being incorrect : Ram v. Surbanee, 22 W.R., 121, 123.
In this case Mitter J. held that the view taken by the Judicial
Committee- that a married son exhausted all the spiritual
benefit that a son can confer on his father—is supported by no
authority, and is contrary to the usages of Hindus: and in the
case of Kannegalli, 33 I.A., 145, 154, the Judicial Committee
have approved of the observations made by Mitter J. on this
question. -

But, even after this case, the Caleutta High Court thought
itself bound to follow the said obiter dicta of the Judicial Com-
mittee, and to set aside the adoption in a case where the estate
had vested in the son’s widow, and on her death passed to her
mother-in-law who then made the adoption declared invalid by
the High Court : Manikyamala v. Nanda, I.L.R., 83 C., 1306,
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That the attainment by a son, after the father's death, of
ceremonial competency by marriage, investiture or otherwise
before his death, is no bar,to adoption, is held by Justice
Ranade who explains that the real limitation on a mother’s
right to adopt is based by the.whole current of recent decisions
so%ely on the question whether the widow’s act of adoption
derogated from her own rights or the vested rights of others :
Venkappa v. Jivagi, LL.R., 25 B., 306, 312. In a recent case
in which a great number of authorities including this decision
were cited, with respect to the effect of the attainment of
ceremonial competency, the Judicial Committee observed that
they appeared to their Lordships to be rather in favour of than
against the validity of the adoption ; but their Lordships did
not éxpress any opinion on the question excepting that it is
open to controversy : Verabhas v. Bai, 30 1.A., 234, 237.

In a latter case, (Ramkrishna v. Shamrao, 1. L.R., 26 B., 526)
however, in which a widow—whose husband had predeceased
his father, and who succeeded to her father-in-law’s estate which
had devolved at first on her son, and then on her grandson who
died unmarried, and lastly on herself as heiress of her grand-
son,—had adopted a son, three learned Judges of the, Bombay
High Court have held that the adoption was invalid, relying
on the obiter dicta of the Privy (gouncil in Bhoobunmoyee’s
case and also in other cases, in which what was actually decid-
ed, was, that an adoption made by the mother-in-law when
the estate is vested in the daughter-in-law is invalid, and
relying also on an earlier case of the same court (I.L.R., 17 B,,
164) in which the adoption was made by the mother-in-
law who succeeded to her son’s estate after the death of the
daughter-in-law who had inherited the same at first.

"It has already been said that the obiter dicta were. made
under the misconception of the religious ideas- and sentiments
of the Hindus. There is no reason why the law should not be
enunciated consistently w;é h them, in the manner submitted
above. If the foundation, namely, the exhaustion of religious
services by a son attaining a particular age,—fails, then the
whole superstructure of the obifer dicta must necessarily fall.
And it woyld not be consistent with the true loyalty and respect
due to the Lords of the Judicial Committes “to hold that their
Lordships laid down an arbitrary rule founded on né principle,
and that the same should be adhered to, notwithstanding- the
rejection of the limitation of ‘ceremonial competency, by reason
of the same being inaccurate, which alone did form the principle
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of the distinction. It is a question of fact not of laws and the
inaccuracy of the view is due to the materials for the right view
not being placed before their Lordships. In this connection the
following observations made by the Privy Council in an early
case, should be borne in mind, namely,—“The interest of
sovereigns, as well as -their duty, will ever incline them to
secure, as far as it is in their power, the happiness of those
who live under their government, and no person can be happy
whose religious feelings are not respected.” Ramtonoo v.
Ramgopau%, 1 Knapp 245=1 P. C. J., 6. :

There is no limit of time for the exercise by a widow
in whom her husband’s estate is vested, of the pawer of
adoption ; she may adopt at any time she pleases, when the estate
is vested in her. See Mutsaddi v. Kundan, 33 L. A., 55 and
Girtowa v. Bhimaji, I. L. R., 9 B, 58. But it seems that
there must be some limit when the husband’s undivided copar-
cenary interest becomes vested on his death in the surviving
male members of the family according to the Mitdkshar4.

When widow cannot adopt.—As a widow adopts a son unto
her husband, in her capacity of being his surviving half, she
cannot, adopt after re-marriage ; nor when she is pregnant in
adultery.

Adoption by infant widow.—As an adoption by the widow
divests her of her husband’s estate, therefore in an adoption by
a young widow, whether infant or not, the court will expect
clear evidence that at the time she adopted, she was informed
of her rights and of the effect of the act of adoption upon them ;
and if it finds that coercion, fraud or cajolery was practised upon
her to induce her to adopt, or that she was not a free agent,
or that there was suppression or concealment of facts from her,
it will refuse to uphold the adoption. See Somasekhara v.
Subhadra, I. L. R., 6 B., 524 and Ranganaya v. Alwar, 1. L. R.,
13 M, 214. :

Adoption by Kinsman’s assent.—Where a widow may adopt
with the assent of her deceased husband’s kinsmen, there if tEe
husband was a member of an undivided family, the assent must
be sought from the surviving male members of the family. In
such a case the assent of the senior and managing member
may be sufficient ; but the assent of a divided kinsman will not be
sufficient : Sri Virada v. Srt Brozo, L. L.R., 1 M., 69 ; Subrah-
manyam v. Venkamma, 1. L.R., 26 M., 627. It is not necessary
that all the kinsmen should give their assent ; the assent of the
majority is sufficient in the absence of improper considerations,
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such assént should be presumed to have been given on bona fide
grounds : Venkata v. Anna, LL.R., 23 M., 486. The proper
person to give the requisite assent is he under whose guardian-
ship the woman should remain according to the circumstances in
each case. If there is the father-in-law, his assent is sufficient :
Collector of Madura v. Moottoo, 12 M.I.A., 397=10 W. R,,
17 : Vithoba v. Bapu, I. L. R., 15 B., 110. If the husband was
separate, the widow must apply for the assent of the nearest
Sapindas, and then it would seem that the consent of the pre-
sumptive reversionary heir must be taken : I. L.’ R., 26 M., 627.

he assent to be legally sufficient should be given after the
exercise of discretion, and not from any corrupt motive, I. L. R.,
1'M., 69 (82). Where a widow who by representing to her
husband’s sapindas that she had her husband’s authority
induced them to give their consent to an adoption made by her,
but who fails to prove her husband’s authority, cannot support
the validity of the adoption biy the consent of sapindas who
thought they were only ratifying the husband’s authority :
Jonnalagadda v. Jonnalagadda, 34 I.A., 22.

Adoption without assent.—In Bombay a widow in whom her
husband’s property is vested, may adopt without any authority
from her husband or assent of his kinsman, in the absence of
express prohibition by her deceased husband, provided she does
not act capriciously or from any corrupt motive : Ramji v. Gha-
mau LL.R., 6 B., 498. The husband’s assent is presumed from
the absence of express prohibition. But when the husband’s
estate is vested in other relations, she may adopt only with
their assent, if the husband gave none : Payapa v. Appanna
LL.R, 23 B,, 327. But acquiescence implied mere presence
at the ceremony and the absence of any objection is not
equivalent to consent : Vasudeo v. Ram, LL.R., 22 B., 551..

When there are more than one widow, the senior alone
may a,dogt without the assent of the junior widow, but not vice
versa. The senior widow’s preferential right depends on her
becoming the patni or indispensable associate for religious pur-
poses since her marriage,—a position not affected by subsequent
marriage of another wife : Padaji v. Ram, 1.L.R., 13 B,, 160.

* Dattaka : who may give in adoption.

The father and the mother of a boy are competent to give
him away in adoption. The concurrence of both would be
desirable. But the father may act even against the will of the
mother. The mother, however, cannot give without the assent
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of her husband while he is alive ; but after his death°® she can

ive her son in adoption, in the'absence of express prohibition
%ly her husband, See Jogeskv. Nritya I.L.R., 30 C., 965=
7 W.N, 871. . .

Thus you see that there is a great distinction between the
giving and the taking of a boy in adoption, as regards woman’s
capacity in that behalf. Her power is almost unrestricted as
regards gift, but not so as regards acceptance ; though both
seem to be dealt with in the same way, and the assent of the
husband is required by Vasishtha (Text- No. 2), as well to the
gift bfy the wife of a son in adoption, as to the acceptance by
her of a boy for adoption as son unto the husband. °

But as adoption is a kind of advancement of the boy who is
to become entitled to a rich inheritance, and as such beneficial
to him, it may be safely left to the discretion of a mother to
make a gift of her child for adoption, and the father’s assent
required by the text of Vasishtha may be presumed in the
absence of express prohibition. _

But a widow has no power, after her re-marriage, to give in
adoption her son by her first husband. The Bombay High
Court have held that the right to give a boy in adoption is a
right of disposition, a portion of patria potestas, which comes
to the widow by reason of her connection with her deceased
husband’s estate, but which is lost by re-marriage ; I.L. R., 24 B,,
89. The capacity to give may also be regarded as an incident
of guardianship which she loses by re-marriage. But in a
recent case the Bombay High Court have held that where the
husband authorized his widow to give their son in adoption,
the widow can make a valid gift in adoption even after her
re-marriage : Putlabas v. Mahadu, I.L.R., 33 B., 107.

As regards the gift of anonly son, the effect of which would
be the extinction of the family, and the cessation of spiritual
benefit derived from the son, it is doubtful whether this presump-
tion of assent in the absence of express prohibition, can legiti-
mately be made in such ‘a case. This appears té be the
principle of the distinction, upon which Sir Michael Westropp's
view 1s based, namely, “that assuming that a man’s only son
may be given in adoption by himself, yet if he has nrot expressly
given to his widow an authority to make such a gift, it cannot

é implied by law.” But if the father was poor, he may be
fairly presumed to have preferred the son’s secular benefit bg:
adoption, ' to the spiritual benefit -of himself and his a.ncest'og
And ‘the mother'’s action in this respect may be taken to be
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poverned by the same considerations, as that of the father.
The attention of the Judicil Committee seems to have not
been directed to the principle ynderlying the distinction which
is therefore pronounced by their Lordships to have been quite
novel. And their Lordships approved of the view expressed
by the Madras High Court that the wife’s power, at least with
the concurrence of Sapindas in cases when that is required, is
co-extensive with that of the husband: S Balusu v. Sri
Balusu, 26 1.A., 113, 128... But it should be observed that in
this case there was the requisite assent to enable the mother to
make the gift; for, according to the guardianship theory
-adopted in Madras, the husband’s kinsman’s assent is sufficient.

Considering the consequences of adoption which appears

‘to operate as civil death of the boy as regards’ the family of
his birth, the law confers on the parents only, the power of
making a gift in adoption. A stepmother, or any other
relation, cannot make such a gift: Papamma v. Venkatadi,
I.L.R, 16 M,, 384.
- Nor can the parents delegate this power to any other
person. But the gift and acceptance form the essential part
of the ceremony ; if the parents have performed the same
they may delegate the religious portion to any relation or to
their priest for performance and completion of tke adoption :
Lakshmi v. Ram, I.L.R., 22 B,, 590. When a Brdhmana died
after having taken a boy in adoption, but died before the
ceremony of the Datta-Homam was performed, and the same
was performed by his widow, the adoption was held valid :
Subba v. Subba, I.L.R., 21 M., 497.

The power which the Hindu law confers on a father to give
away his son in adoption is not lost by a Hindu pervert to
Isldaism. If he thinks it beneficial to his son to remain a
Hindu, and to be adopted as a son to a Hindu adopter, he is
competent to give away the son in adoption. He may be a
party to the secular gift and acceptance, and delegate to a
relation -the performance of the religious portion of the
ceremony of adoption. In a case in which the natural father
after having adopted the Mahomedan religion was desirous to
give his son_in adoption and authorized his Hindu brother to
make the gift, and then died, and subsequently the boy was
given by his said uncle, it has been held that.the father was
competent to delegate the authority, and the adoption was good:
Sham v. Santa, L.L.R., 25 B., 551. On the same principle it
has been held that & Hindu becoming a Brdhma may give his

B L—19.
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son in adoption, the religious ceremony being performed . by &
Hindu relation ; the son is entitled to revert to Hinduisin with

the father's consent: Kusum v. Satya, LL.R., 30 C., 999=
7 W. N, 784. .

Dattaka : who may be given and taken in adoption.

Only son.—With respect to eligibility for adoption, the ouly
rule on the subject, propounded by the well-known legislators,
is the prohibition contained in the above text No. 2 (ante,

. 118) of Vasishtha, forbidding the adoption of an only son.
This rule is merely reeommendatory in character, and it.was
held to be so by all the superior courts in India till 1868 A.D.,
when for the first time, it was held by a Division Bench of the
Calcutta High Court that the adoption of an only son is invalid.
One of the Judges was Justice Dwarkanath Mitter, but being a
“lawyer without Sanskrit” he was not in a better position than
the European Judges holding the contrary view, as regards
the interpretation of Hindu law. See Raja Opendur v. Rance
Bromo, 10 W.R,, 347 ; and I.L.R., 3C,, 443. The Bombay High
Court also had, since that decision, been expressing their opinion
tg&inst the adoption of an only son till a Full Bench of that

ourt did in 1889 A.D., hold such adoption to be invalid :
Wéman v. Krishndji, LL.R., 14 B,, 249. But such adoption
has all along been held valid in Madras, N.-W, Provinces and
the Punjab. In 1892, a Full Bench of the Allahabad High
Court did, upon a reconsideration of the law and the previous
cases, come to the conclusion that the adoption of an only son
is valid : see Bent Prasad v. Hardas Bibi, ILL.R., 14 A., 67.
The very fact of there being so much difference of opinion,
proves the rule to be of moral obligation only. :

But this controversy has been set at rest by the decision of
the Judicial Committee holding the adoption of an only son
to be valid: 8% Bulusu v. S Balusu, 26 I.A., 113. This
view is perfectly consistent with what is deducible from the
Sanskrit works on law ; and it is due to misapprehension of their
meaning, that some learned writers maintain the contrary view.

Some other similar rules held admonitory.—There are some
commentators who say that a man should not give away his
son in adoption when he is not in distress, and that he should
not give in adoption his eldest son or one of two sons. But
these are considered to be merely directory and not imperative.

The Dattaka-mfménsd and still later commentaries say that
a man should adopt his brother’s son if available for adoption,
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in default of him he should adopt a sapinda, in his default a
Samdnodaka, and in default of an agnate relation he should
take one belonging to a different gotra or family. But this
rule relating to preference in selection has been held by the
Privy Council to be merely recommendatory : Wooma Daee v.
Gokoolanund, I.L.R., 8 C., 587.

Prohibition of certain relations for adoption by twice-born
classes.—Nanda Pandita and his followers maintain that certain
relations such as a brother or an uncle, or the son of a daughter,
or of a sister, or of the mother’s sister, or the like, should not
be-adopted by a twice-born person. No such rule is laid down
in any earlier commentary. Nanda Pandita deduces the rule
from two texts of doubtful import, which are not noticed by
any comnentator of note, and one of which is said to be a
text of Saunaka and the other of Sékala, neither of whom is
recognized as legislator, and whose names are not found in most
of the commentaries on positive law. The texts are as
follows :—

(L) 2N wifiiRaw y2q fwad ga:
mwarfz-3 mifer wiftda: ga: wfag 1 Do

which means,—“A. daughter’s son and a sister’s son are made
sons by Sddras: among the three tribes beginning with the
Bréhmana, a sister’s son is not (made) son somewhere (or any-
where).”—Saunaka.

The second line of this couplet is not found in many copies.
This passage is found, in a book on ritual, the authorship of
which is attributed to Saunaka, but which on perusal would
appesr to'be a modern production. It does not profess to deal
with law ; but while dealing with the ritual of Jdta-ka'mae or
the natal ceremony, it pro?esses to describe the ritual of adop-
tion, and the above passage and some others relating to
adoption are found after the description of the said ritual. In
the course of describing the ritual, it is said after the formal
gift and acceptance have been completed, that the boy bearing
the reflectipn of a son yweraraé should be adorned &c., and
brought within the house where homa should be performed. -

(@) efrguangs enawwnfy av )
Wy st g gwew afiwwan |
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which means,—*“A sonless twice-born man shall or should
adopt, a son of a Sapinda or also next to him a son of a Sa-
gotra ; and in default of the son of a Sagotra, shall or should
adopt one born of a different gotra, except the daughter’s son,
the sister’s son, and the mother’s sister’s son.”—Sé4kala.

From what book of Sékala’s thése lines are quoted by
Nanda Pandita, or whether Sikala is the author of any book,
no one can tell.

From the above couplets of Saunaka and Sékala and the
words “bearing the reflection of a son” qualifying the boy, Nanda
Pandita deduces the rule that amongst the twice-born classes
such a boy should be adopted, as could be begotten by the ad-
opter on the boy’s mother by appointment to raise issue in the

shetraja form, and accordingly he prohibits the adoption of
the relations meutioned above,

Sutherland, the learned translator of the Dattaka-miménsd
and the Dattaka-chandrikd, formulates the rule thus,—That a
twice-botn man cannot adopt a boy when the relationship be-
tween the boy’s mother and the adopter is such that there
could have been no valid marriage between the adopter and
the boy’s mother, had she been unmarried. This, however,
does not correctly represent Nanda Pandita’s view ; for, this
rule cannot exclude the.relations whom he has expressly
excluded.

Discussion as to there being any such binding rule.—-1f what
Nanda Pandita says be accepted as authoritative and impara-
tive, then the utmost that can be said is, that the relations to
be avoided are only those enumerated by him. Ifon the other
hand, it be open to us to examine the texts with a view to see
whether there is any binding rule prohibiting the adoption
of any relation, then the question cannot but be answered in
the negative, as has been done by the Full Bench of thé
Allahabad High Court (LL.R., 17 A., 294), for the following
reasons :—- '

" (1) The above text of Saunaka does not emnbody any
command or wiewr in the language of the Mfm4nsé but it 18
merely a statement of facts, or what is called in Sanskrit a
yarqurz: 1 As regards the words “bearing the reflection of a son”
forming an adjective of the boy who has already been formally
given and accepted, they can fairly be.taken. to indicate only
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the effdct of the ceremony already performed ; but they can
by no means imply the meaning forced upon them by Nanda
Pandita, who has rather evolved it out of his inner conscious-
ness, than from the natural import of the words.

(2) Then, as to Sékala’s text, it should be observed in the
first place, that the object of the text is not to lay down who
shoulg or should not be adopted, but to declare who should be
adopted first, who next, and who last : or in other words the
order of preference in the matter of selecting the boy to be
adopted. It says, you shall or should adopt from amongst -the
Sapindas ; in their default, from amongst the distant Sagotras
or agmates; and in default of agnates, from amongst those
belonging to a different gotra such as cognates ; then follows
the exception, “‘except the daughter’s son, the sister’s son, and
the mother’s sister’s son.” Now the question arises, to what
does the exception relate? It admits of two constructions, one
of which is logical ( wdfawar), and the other grammatical (nefavar:.

If the text be construed logically or%navin regard to its
true intention, the rule may be put thus—“If a Sapinda is
available for adoption you shall or should not adopt a distant
Sagotra or agnate; and if an agnate is available for adoption
you shall or should not adopt one belonging to a different
gotra or family, except the daughter’s son, the sister’s son, or
the mother’s sister’s son,”—that is to say, the daughter’s son,
the sister’s son, and the mother’s sister’s son, though belonging
to a different gotra, may be adopted although there may be an
agnate available for adoption : thus, the exception relates to
the order which is the subject of the rule.- And this construc-
tion is consistent with what is laid down by all the sages
dealing with positive Jaw. For, they recognize the twelve kinds
of -sons ; therefore a daughter’s son may according to them, be
the son of the maternal grandfather, as Putrikd-putra or ap-
pointed daughter’s son, or as Kdnina or maiden daughter’s sou.
Hence there is no reason why the same daughter’s son cannot
be his waternal grandfather’s son as Dattaka or given son.
Therefore, consistently with what is necessarily implied b
these well-known legisfators, Sékala eannot be taken to prohibit
the adoption of “the daughter’s son” who has been declared
to be most eligiblée as a subsidiary son under the name of
Putrikd-putra declared to be equal to the Aurasa or real
legitimate son,—and consequently, of “the sister’s son and the
mother’s sister’s son.” : '

Next, if: the text be construed grammatically, then the ex-
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ception is to be connected with the verb ‘‘shall or should adopt,”
and the text must be put thus.: “In default of an agnate, he
shall or should adopt pne belopging to a different gotra except
(or but not) the daughter’s son, the sister’s son, and the mother's
gister’s son,”—therefore the prohibitory proposition or sentence
must grammatically be formed with the verb “shall or should
adopt” as used in the text, and must stand thus,—*“But he shall
or should not adopt the daughter’s son, the sister’s son, and the
mother’s sister’s son.” ‘

It should, however, be borne in mind in this connection, that
the Privy Council have declared the rule propounded by Sékala
relating to the order of preference, to be directory only, LL.R.,
3 C, 587. Therefore, although the word greaa_ in Sikala’s text
may, having regard to its form, mean either “shall or should
adopt.” It must now be taken to mean “should adopt:”
consequently, the very same word greda or “should adopt”’ being
grammatically connected with the exception, the prohibitory
sentence must mean, “But he should not adopt the daughter’s
son, the sister’s son, and the mother’s sister’s son”—that is to say,
the exception also must be a precept of moral obligation, like
the rule, In this connection the following Sanskrit rule of con-
struction should be borne in mind, namely smexfca: n=: awgd awafa
or “a word once pronounced can convey only one meaning-:”
hence, although the word wie3s may mean either “shall adopt”
or “should adopt,” it being authoritatively settled by the
decision of the Privy Council that it means “should adopt” in
connection with the rule, it cannot but bear the same meaning
when grammatically connected with the exception.

This interpretation appears to be unexceptionable and un-
assailable from a Sanskritist’s us well as a lawyer’s point of view :
its correctness, however, depends upon the view adopted by the
Privy Council, of the rule relating to the order of preference for
adoption. And the view taken by the Judicial Committee appears
to be supported by the Mfmdnsd. Those who feel curiosity to
study the subject with details, are referred to Jaimini’s Miinénsd
with Savara-Svimi's Bhdshya, Ch. I, Pada or Section 2, and Ch:
XI, and specially to fafysfammifemcay or “the topic of recom-
mendations in the form of imperative rules,” Ch. I,,2, 19 et seq.
In this topic is discussed the question, whether precepts like the
following are imperative or only recommendatory, namely, eswi
9d wfe, &e., or “A sacrificial post is made of (the wood of) the:
Udumvara tree, &c.:” and the conclusion arrived at is; that it
is merely recommendatory, one of the reasons assigned being.
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feqewey Qhvewar— the improbability of the precépt being
imperative, and the probability ef its being a recommendation.”
A saerificial post is but a means to an end, it is necessary for
tying the animal to- be:sacrificed ; any strong wood would be
sufficient for the purpose, therefore the above precept is inter-
reted to ba a recommendation only. Similarly, an adopted son
1s only a means to an end, and the direction that a brother’s son
if available should be adopted, in his default a Sapinda, and so
on,—is, for similar reasons, merely recommendatory. The truth
is, that there are various reasons for considering a rule to be
recommendatory only ( wéarz: or yesysfaiw: ) and not imperative
(fafe: or ufjziw: ) —Rgafamz:  or “a precept Wwith the reason for
it,” being only one of the tests for discriminating it as direc-
tory : and it 1s impossible for an unbiased and unprejudiced
mind that is versed in Sanskrit law, to find fault with the ratienal
view taken by the Privy Council, of the rule relating to the
order of preference for adoption, and with its corollary that the
exception to it is of the same character with the rule, having
regard to the language of the text, and to the rules of con-
struction. S
(8) It is conceded that the adoption of the daughter’s and
the sister’s son is valid amongst the Siidras. From this it-may,
according to Sanskrit rules of construction, be, very fairly in-
ferred that such adoption amongst the twice-born classes is only
censured, and not absolutely interdicted. But the Bombay High
Court, relying on a hasty conclusion come to by Sir Raymond
West, an eminent Judge and Sanskritist, gets rid of that circum-
stance by observing that “the Hindu Law regarded the Svidras
as slaves, and their marriages as little better than concubinage”:
see LL.R., 8B, 273 (289). With great deference to Sir
Raymond, I regret to say that the above proposition is entirely
erroneous ; for, the Smritis or Codes of }%ndu law did not
regard the Siidras as slaves, and their marriages as concu-
binage. :
- According to the Smritis, every man is by birth a Sidra;
it is by learning the sacred literature, that a man becomes
twice-born, The privilege of studying the sacred literature is,
~u0d doubt, denied to the Suidras as weﬁ as to the females of "the
80 called twice-born classes. But the status of being twice-
borr depends on the acquisition of knowledge of the sacred liter-
atare. Manu (Ch. II1, verse 1) ordains that a twice-born man
shall abide with the preceptor, and study the Vedas for thirty-
six years, or a'half or'a quarter of that period, or until know-
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ledge of the same is acquired. The consequence of omftting to
do the same is thus declared by Mauu (Ch. II, 168):

ﬁmﬁwftﬁimﬁugﬁaﬁu- |
¥ MaRs YFAY WIT TR qwT: ) A Y, 04T |

which means,—“That twice-born man, who without studying
the Vedas, applies diligent attention to anything else, soon falls
even when living, together with his descendants, to the condi-
tion of a Sidra.” Hence the males of the¢ twice-born classes,
who have no knowledge of the sacred literature, are like their
females, in the same category as Sudras, i. e., they remain such
as they are by birth. The majority of the so-called twice-born
classes have accordingly become long since reduced to the posi-
tion of Siidras by reason of neglecting the study of the Vedas
from generation to generation. It follows, therefore, that
according to the Smritis, the Sidra law should be applicable to
them who are twice-born by courtesy only, and hold the position
of Sudras. Our Courts of Justice are called upon, therefore,
to enquire, in every such case, whether the so-called twice-born
litigants are really so, before applying to them a rule different
from that applicable to the Si¥ras; and in ninety-nine
cases out of a hundred, it will be found that the parties, though
twice-born by courtesy, are really Sidras by qualification.
There are, no doubt, some modern fabrications called Upa

Purdnas, and concocted for the purpose of avoiding the fore-
going evil consequence propounded by the Smritis,—which say
that the study of the Vedas for a long time is a practice which
is to be eschewed in the Kali age (see ante, p. 9), and accord-
ingly a farce of the Vedic study for a day or two, is now made
when the Upanayana ceremony is nominally performed, and
fittingly called investiture with the sacred cord, though it really
meant commencement of the study of the Vedas, the literal
import being taking (a boy and handing him over) to (a teacher
of the Vedic literature). But these spurious books forged and
thrust iato prominence by the Pandits of the Mahomedan
period for the benefit of the unlearned members of ‘their class,
cannot be ‘regarded as awy authority by a British court of
justice. The Purdnas and specially the {fpa-Pwrdnas are no
authority in law. The Courts of JY ustice are to be guided by
the Smritis and the ancient customs only, as is declared by
Ydjnavalkya (ii, 5) while defining & cause of action, thus— %
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which means,—*“If a person wronged by others in a way
contrary to-the Smritis or the customns, complains to the king,
that is a topic of litigation (or cause of action).” Our courts
of justice, if rightly advised, will not listen to an unreal
distinction, although the degenerate Bréhmanas by courtesy
might be loudest in advancing their pretension to a false and
artaficial superiority

A operusal of the Smritis will convince the reader that the
Stidras as such were not regarded asslaves. Any person
whether Brdlmana or Sidra might be a slave in the recog-
nized modes such as capture in war, or sale by the father ; (see
Manu viii, 415). While dealing with the modes of acquiring
subsistence by the different classes, Manu says, that a Sidra
is to subsist by serving the twice-born classes, or by the practice
of mechanical arts. But is this service the same thing as
slavery ? Nota word to that effect can be found in the Smritis,
though no doubt the holders of service are comparedsto dogs,
to whatever caste they may belong. There i1s however, a
passage in the Brahma-Rurdna, which depicts the Sidras
subsisting by service, as slaves, and that is the only slender
basis on which is founded the conclusion that the Hindu Law
regards the Siidras as slaves. But that passage does not apply
at all to the Sdédras practising the mechanical arts. Besides,
slavery has been abolished within living memory, although the
importation of slaves into British India, and the recognition
of slavery by Government officials, were prohibited by earlier
Enactments : slavery was abolished in 1860 A.D. by the Indian
Penal Code. Therefore if the position of S#édras had been
that of slaves under the Hindu Law, that state of things would
have continued down to the abolition of slavery ; but has any
one ever heard that the general body of the Sidras or any
section of them was then emancipated ! The British Govern-
ment has undoubtedly emancipated the people from moral
-thraldom. ,But no particular caste of ﬁindus was under
physical thraldom at the time slavery was abolished, though
there were certainly some Hindu slaves whose caste is unknown,
that were liberated by British Indian legislation.

The Hindu legislators were anxious to provide every man
with a source of maintenance ; accordingly they ordained that

H. L.—20.
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the illegitinate son of a twice-born man by a Sidra°®woman
not married by him, is entitled to maintenance from his estate,
and as regards Sidra they provide that an illegitimate son -
may, by the Siidra father’s choice, get an equal share with a
real legitimate son of his, and that after his death, he is to get
a half share in comparison with what is obtained by his
legitimate brothers ; and that in default of legitimate heirs
down to the daughter’s son, he may get the whole property.
Now it should be observed that Swédras were all poor men at
the time when the above rule was laid down: the only property
they might leave behind them would be a dwelling house, and if
he practised any mechanical art, also the tools of such art.
Consequently a Sidra’s illegitimate son by getting even his
whole property, obtained considerably less than a Bréhmana's
illegitimate son who was entitled to maintenance. It is difficult
to appreciate the process of reasoning by which, from the
above provisions for the benefit of a Siidra’s illegitimate son,
any inference can be. drawn that the marriages of Sidras are
licensed concubinage. Yet that is the only ground upon which
that remark of Sir Raymond’s is founded: there is nothing
else in Hindu Law, which can even remotely lend any support
to such a disparaging view as that. If we turn our attention
from the law-books to the actual usage amongst the Hindus,
we do not find ‘anything peculiar to the Swdras,” that may
justify that contemptuous conclusion. On the contrary, having
regard to the actual practice, the disparaging remark might be
applied to marriages among the Nair Brdhmanas in Deccan;
and also among a certain section of Bengali Bréhmanas by
courtesy, who used to pass through the ceremony of marriage
with scores of women, some times exceeding a hundred, though
they were too poor to provide even one of them with main-
tenance and residence.

Besides, it is difficult to understand the logical sequence
between the adoption by Siid: as of their daughter’s and sister’s
Sons, and the Fact (even if admitted to be correct) of the
Hindu Law regarding Siidra marriages as concubinage. If the
Hindu Law had provided no prohibited degrees for marriage
amongst the Sddras, and had allowed them tomarry their
daughters and sisters, then and then only could the distinetion
have been accounted for in the manner attempted to be done.
For, in the prurient imagination of Nanda Pandita and
the like, the adopted son is to ba capable of being begotten by
the adopter on the son’s natural mother, by appointment to
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raise issue, merely for che purpose of justifying the prohibition
propounded by him, for the first time.

For, even according to himn, the fiction of adoption, is not,
that the boy is begotten by the adopter on the boy’s natural
mother. Because if that had been so, the boy ought to have
retained his relationship to his natural mother and her relations.
On the contrary it is admitted on all hands, that the real fiction
of adoption is, that the boy is begotten by the adopter ou his
own wife, and it is on that footing that the adopted son’s right
of inheritance from the adoptive mother and her relations has
been recognized, and that from his natural mother and her rela-
tions, denied to him. In performing the Pdrvana Sraddha he is
to offer pindas or oblations to his adoptive mother’s sires, not
to those of his natural mother : see Dattaka-Mimdnsé vi, 50.
So the prohibition is utterly inconsistent with this theory of
adoption, now universally accepted.

(4) Thero is a text of Yaina, which appears to support the
adoption by a twice-born person, of his daughter’s son —

Afex wraga ¥ Nrafefagsn « fy |
FrgIRs aq fafefRare waaqg aw: 0

which means,—“The Homa or the like ceremony is not (neces-
sary) in the case (of adoption) of the daughter’s or the brother’s
son ; by the verbal gift (and acceptance) alone, that is accom-
plished : this is declared by the Lord Yama.”—This text was
relied on by some Séstris of Bombay in 1821 A.D., who were
consulted in the case of Huebut Rao, 2 Borrodaile 75, (85).
I have not found it cited in any commentary of note; but Pandit
Bharat Chandra Siromani used to repeat it to his pupils, and
it is also cited in some unimportant works on adoption, see the
said Pandit’s compilation, called Dattaka-Siromani, pp. 45, 92,
244 and 246. This text, however, is not found in the Code of
Yama, such as is now extant and published; it does not contain
a single passage on positive law; nor do the published Codes of
Vrihaspati and Kétydyana, although numerous texts from them
are cited by commentators on positive law, none of which is
f5dnd in the published editions. Another text of Ya.ma.,
cited in the Dayabhéga, Ch. XI, Sec. 5, para. 87, wasthe subject
for consideration by & Full Bench of the Calcutta High Court
(I. L. R, 1 C,, 27), and the learned judges wereanxiousto see the
context for the purpose of ascertaining the true meaning of
that text (L. L. R.,- 1 é) 38), and I was consulted andasked byan
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eminent judge of that Bench to procure the Code of Yama.
I saw Pandit Bharat Chandra giromani on the subject, but
he said that the complete Code of Yama containing the chapter
on positive law, he had never seen, and could not be found
anywhere, so far as he was aware. Hence the above text can
not be supposed to be spurious, simply because it is not found
in the published incomplete Code of Yama; it seems to have
been traditionally known in the Sanskrit Jaw-schools, when we
find it cited by the Bombay S4stris and a Bengali Pandit.

Nor can it be contended that this text of Yama should be
construed to refer to the Sidras only, and not to the twice-
born classes. Because, in construing passages of law, we must
take into consideration the religious disability of the Sidras
under the Codes, to whom the privilege of performing sacrifices
was denied, see Jaimini’s Mimdnsd (6, 1, 25 et seq.) the topic
of incompetency of Sidras to perform sacrifices or i yza
wnfumrafescas)  This view is entertained even now, with this
difference only, that certain modern writers say that the Homa
and the like ceremony may be performed by the Sidras,
vicariously through the Brdhmana priests. But the Calcutta
High Gourt and the Privy Council have held that this modern
view, however beneficial and profitable it might be to the
Bréhmanical class subsisting by priest-craft, is not binding
on the Sidras, who may, thercfore, validly adopt a son without
performing the Homa ceremony: Behari Lal v. Indromant,
21 W.R., 285, affirmed by Privy Council, Tudromon: v. Behart
Lal, ILL.R., 5 C, 770. "

(5) Nanda Pandita was neither a lawyer nor a judge,
but merely a Sanskritist and teacher of the sacred literature,
and the above prohibition may be fairly taken to be intended
II? him as directory only, and a rule of the Law of Honour.

or does he say that an adoption made in contravention of
that prohibition is invalid, as he has done in respect of another
rule, see his Dattaka-Mfmdnsd v, 56.
. Discussion academical.—This discussion is no longer of prac-
tical importance to lawyers ;since the Judicial Committee
have held that as Nanda Pandita’s view has been adopted
and acted upon by all the High Courts for 80.or 90 years,
it is incompetent to a Court of Justice to treat the question
now as an open one: Bhagwan v. Bhagwan, 26 1.A., 153, 166.

Case-law.—The prohibition is not followed in the Punjab;
nor in Madras where the adoption of the daughter’s and the
sister's sons has been declared valid by custom amongst the
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Brihmanas, L.L.R., 9 M., 44 ; but notwithstanding, the adoption
of the son of the daughter of an agnate relative hds been held
invalid, LL.R, 11 M,, 49. Nor did the prohibition obtain in
Bombay before 1879 A. D. when, however, the adoption by a
Bréhmana, of his daughter’s son was declared invalid, I.L.R.,
3 B., 273. - The prohibition is not respected by persons adopting
in the Kritrima form in Mithild. Inthe North-West Provinces
the adoption by a Bohra Brdhmana, of his sister’s son has been
held valid according to custom, I.L.R., 14 A., 53; and in the
recent Full Bench case of Bhagwan Sing, LL.R., 17 A., 294,
it «has been held by the Chief justice Sir John Edge and the
majority of the Judges of the Allahabad High Court that Nanda
.Pandita’s rule ought not to be enforced, and that the adoption of
the daughter’s son and the like is valid amnongst the regenerate
classes. But this decision of the majority has been overruled
by the Judicial Committee, as has already been noticed, accor-
ding to the maxim—Communis error facit jus. In Bengal
there is no recent reported case on the point, but there were
several early decisions in conflict with each other. Here a
Eerson’s daughter’s and sister’s son being entitled to inherit

is property even when he dies joiut with his co-heirs, in
preference to near agnates, the question would not arise in
many cases, in which the daughter’s and the sister’s son as
such would succeed, even if their adoption be invalid,—and
this accounts for the paucity of cases. In a recent case which
came up to the Calcutta High Court in second appeal, but
ended in a compromise, a Bradhmana had adopted his sister’s
son and died leaving him anda widow andalso a will, and
then the adopted son died during the widow’s lifetime leaving
sons, and thence arose the litigation between the reversioner
and the sister’s son’s sons.

The existence of usages to the contrary, proves that there
was no restriction such as is propounded by Nanda Pandita.
If the works of Nanda Pandita and his followers be thrown out
of consideration, there is nothing else that may suggest to
a student of Hindu Law, the existence of any such restriction.

Conclusion as to prohibited relations for adoption.—It should

'be observed that Nanda Pandita expressly prohibits a brother,
an uncle, and a daughter’s, a sister's, and a mother's sister’s
sons, of whom the last three only are to be excluded, according
to the texts of Sdkala and Saunaka ; and Sutherland lays
down the rule that a boy whose mother is prohibited for
marriage to a man by reason of relationship, cannot be adopted
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by him. It is very difficult to say what is the effect of the
Judicial Committee’s decision, in Bhagwan Sing's case, on
this rule, since the ratio decidendi of their Lordship’s decision
in that case may be contended to be applicable even to this
wide rule enunciated by the learned translator, although it
is not legitimately deducible from what Nanda Pandita says
on the subject. Because, right or wrong, Sutherland’s rule
has been reiterated by most text-writers on Hindu Law as
well as by the Judges of the highest tribunals in many cases,
though it appears that there is only one single case in which
an adoption has been pronounced invalid by the application of
this rule propounded by the learned translator : I.J.R.,
11 M., 49.

But in a recent case the Bombay High Court have, on a
review of all the cases bearing on this subject, come to the con-
clusion that the rule that—‘a man cannot adopt a boy whose
mother he could not have legally married”— 1s confined to a
danghter’s son, a sister’s son, and the mother’s sister’s son, who are
specifically mentioned in the text of Sékala: Ram v. Gopal,
L.L.R, 32 B, 619.

The learned Judges appear to have rejected Sutherland’s
rule by refusing to accept the glosses adding to the Swritis of
Sékala and Saunaka —agreeably to the observations of the
Judicial Committee in the case of 81 Balusu v. $1 Balusu,
namely, that although—“Their Lordships cannot concur with
Knox J., in saying that their (of Dattaka-Miménsd and
Dattaka-Chandrikd ) authority is open to examination, ox-
planation, criticism, adoption, or rejection like any scientific
treatises on Huropean jurisprudence,”—yet,—“So far as saying
that caution is required in accepting their glosses where they
deviate from or add to the Swmritis, their Lordships are prepared
to concur with the learned Judge” : 26 I.A,, 113, 132.

Caste.-—The adoption of a boy belonging to a caste different
from that of the adopter is not forbidden by the Smritis.
There is, however, a passage in the alleged work of Saunaka,
already referred to, recommending adoption within the caste;
and providing that an adopted son belonging to a different
caste is entitled to food and raiment only and not to a share
of the property, as he cannot serve the spiritual purpose,
The caste exclusiveness has become so rigid now, that an
adoption of a son known to belong to a different caste, is
impossible at the present day. ‘

In an unreported case from Sylhet the High Court upheld.
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an adoption of a Kdyastha boy by a man of the Shahoo caste,
by reason of there being the usage of intermarriage between
these castes. .

Age and initiatory ceremonies.—Neither in the Smritis

nor in the commentaries on general law is there any restriction
.either as to the age of, or as to the performance of any
initiatory ceremony upoun, a person, which limits his capacity
for being adopted. ‘

But Nanda Pandita cites a passage of the K4liki-Purdna,
a modern production called Upa-Purdna, laying down that
a boy who has completed thefifth year, or one upon whom
the tensure has been performed though he may be within
the fifth year, cannot be adopted. Nanda Pandita, however, con-
strues the passages to mean that a boy whose age exceeds five
years cannot be adopted, and that one within that age may be
adopted though the tonsure has been performed upon him, but in
that case the additional sacrifice of Puttreshti must be performed.

In the Dattaka-Chandrikd, the passage cited from the
Kélik4-Purdna is declared spurious : but a new restriction
is laid down to the effect that the age should not oxceed the
primary period for the ceremony of investiture with the sacred
thread, which is the eighth year for Brdhmanas, the eleventh
for Kshatriyas and the twelfth for Vaisyas; and that a Studra
may be adopted if unmarried.

Our courts, however, are disposed to reject these rules,
but at the same time they appear to lay down the rule, namely,
that a twice-born boy may be adopted if the ceremony
of the investiture with the sacred thread has not actually
been performed upon himn ; and a Stidra, before his marriage :
Gangx v. Lekhray, I.LLR., 9 A., 253.

But there is no such restriction in the Punjab, or in Mithil4
as regards Kritrima adoption, or amongst the Jainas ; or in
Bombay where a married man with children may be adopted :
‘Dharma v. Ramkrishria, 1.L.R., 10 B., 80. Amongst the
Jainas also a married man may lawfully be adopted : Asharfi
v. Rup, I.L.R., 80 A., 197. It is also held in Madras that
according to custom amongst the Bréhmanas the adoption
of 'a boy of a same gotra, after upa-nayana or investiture
with the sacred cord, is valid, I.LL.R., 9 M., 148.

This is another innovation introduced for the first time by
Nanda Pandita, uselessly fettering the freedom of action of

ersons in_ a matter which is, as it ought to be, left by the
niritis to' their discretion,
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But it {g worthy of remark, that for the purpose of affilia-
tion an infant of tender age, whose mind and affections are yet
unformed is preferable. There,should also be such a difference
in the age of the boy and the adoptive parents, that the
former may look like the son of the latter. But all this should
be left to the discretion of the persons concerned ; no rigid,
rule is desirable, and accordingly the Bombay High Court has
expressed an opinion that the fact that an adopted son is older
than the adopting mother does not invalidate the adoption :
Gopal v. Vishnu, LL.R., 23 B,, 250,

Dattaka : what ceremonies are necessary.

The ceremonics of giving and taking are absolutely necessary
in all cases. These ceremonies must be accompanied by the
actual delivery of the child ; symbolical or constructive delivery
by the mere parol expression of intention on the part of the

iver and the taker, without the presence of the boy is not
sufficient ; Siddessory v. Doorga, 2 Indian Jurist, N. S., 22.
Nor are deeds of gift and acceptance executed and registered
in anticipation of the intended adoption, sufficient by them-
selves ta constitute legal adoption, in the absence of actual gift
and acceptance accompanied by actual delivery : Nagendro v. S.
Kishen, 19 W.R., 133.

The formalities of giving and taking may be either what
may be called ordinary and secular, or what may be designated
religious and ceremonial, the latter are accompanied by the
recital of Vedic texts, and therefore cannot be performed by
Stidras and women ; and so in an adoption by them, the
acceptance of the boy would be secular, like their acceptance
of a chattel : D.M,, 1, 17.

In a Sidra adoption no other ceremony is necessary, giving
and taking being sufficient. I have already told you that it
has been held that Homa is not necessary for an adoption
among Sudras : LL.R., 5C,, 770 ; it used, however, to be, and
still is, oftener than not, performed by them vicariously through
their Brdhmana priests.

With respect to the three regenerate tribes the ceremony of
Homa or burnt offering is said to be necessary in addition to
giving and taking : see Mayne § 153, 7th edition.

The females of the regenerate classes are, like Sidras,
incompetent to study the sacred literature ; so they cannot
themselves recite the sacred texts and cannot consequentl
perform the sacrifices, although they may join their husbandz
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-a8 ‘indispensable associates in the -performance of sacrifices..
Hence widows like Sudras, can perform the Homa rite.
vicariously through the sacerdotal priests. The sacred texts
are omitted if women or Sudras, perform any religious
ceremony : whyziury wama 1 Vachaspati Misra, however, main-
tains in his Vivddachintdmani that widews and Stdras cannot
adopt at all, by reason of their incapacity. to personally perform
the Homa ceremony. B

. It should, however, be remarked that the performance of
the Homa ceremony might be dispensed with in the case of -an
adoption by a widow of the twice-born classes, for the same
reasons as in an adoption by a Stidra. Hence if Homa be not
necessary in an adoption by a Brdhman{ widow, the result
would be that it is not necessary in any case,

It is worthy of remark that according to Hindu law a boy
could be given and taken as a slave and not as a son, such a
slave was called Dattrima or given ; hence, salong as slavery
was in force, the Homa ceremony was of very great importancey
conelusively proving that the boy was adopted as the Dattrima
or given son, and not given and taken as a Daitrima or given
slave. But now that slavery has been abolished, it is- not.of
much value in that way. : o

Dattaka : his status and rights.

In Natural Family.—Except for the purpose: of prohibited
degrees in marriage, the connection of the adopted son with
his relations by birth becomes extinguished unless they be also
his relations by adoption, as in the case of the adopter and the
adoptee being related before adoption. In such cases, however,
the original relationship ceases, and a new relationship based on
adoption, arises as far as possible between the adoptee and the
original relations, through the adoptive parents. ,

The consanguineal Sapinda relationship in the family of his
birth continues even after adoption, and in consequence an
adopted son cannot marry a damsel belonging to that family,
who is within the degree of Sapinda relationship. -

Dvyamushyayana.-—So also a boy who is. adopted in the
dvydmushydyana form retains his natural relationship to all the
original relations, and acquires, in addition, a new relatlons;lﬁp to
his adoptive parents and their relations : 13 M.I1.A., 85. .He is
called the son of two fathers, as he is not absolutely given away in
adoption, but is made a son common to both his original as. well
as:his adoptive parents, justas a property may be trensferred so

o, L.—31,
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as to become the joint property of the transferrer and tlfe trans- -
feree. A son could be of this description either by operation of
law, or by express agreement at the time of adoption, and not by
reason of the performance by the natural parents of any
initiatory ceremonies for the boy : such a son of two fathers 1s
called Nutya-Dvydmushydyana : Behari v. Shib, 1.L.R., 26 A.,
472. According to some, an only son can be adopted only in this
form ; for, as a matter of law, he must continue his progenitor’s
son notwithstanding adoption in the ordinary mode. An
express adoption in this form is now rare. If an only son of
one brother be adopted by another brother or his widow,
he becomes, by operation of law, the son of two fathers, an
express stipulation being unnecessary : Krishna v. Puramshii,
I.L.R, 25 B, 537.

. The natural mother of a nitya-dvydmushyiyana son is
entitled to inherit from him ; I.L.R., 26 A., 472.

- . Absolute adoption is civil death and new birth.—An absolute
adoption appears to operate as birth of the boy in the family
of adoption, and as civil death in the family of birth, having
regard to the Jegal consequences that are incidents of such
adoption. He is deemed to be begotten by the adoptive father
on his own wife who is the adoptive mother. is status as
son of his real parents ceases in the same way as if he were
dead at the time of adoption. He cannot be born again
without having been dead. Manu's text Nos. 11 and 12
(Supra pp. 121 & 122) as explained in the Dattaka-mfm4nsd
and the Dattaka-chaundrikd, and by other Sanskrit comnen-
tators, are.clear authority for the proposition that adoption is
tantamount to civil death and fresh birth.

The boy cannot take away with him the natural father's
gotra and »iktha, when he is passing from the family of his
birth to that of adoption, or more properly speaking, when
he becomes divested by adoption, of the status of being the
son of his progenitor, and is invested with the status of bein
the son of the adopter. His status of sonship to the rea
parents being extinguished, he ceases to be a member of the
natural father’s gotra or family, and his existing proprietary
right in the progenitor's property also comes to,an end, as
well as his capacity to perform the exequial rites for the
spiritual benefit of his natural father and other ancestors

. censes ; both secular and spiritual connection with the natural
parents and their relations, cease for ever. At the same time
the very same comnection, arises with the adoptive parents
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and théir relations ; he acquires the status of songhip to the
adoptive parents, and as such becomes a member of the
adopter’s gotra, becomes a ceparcener of his family estate,
and is invested with the capacity for offering pinda to him
and his ancestors. ‘

According to ancient Hindu law the status of a person
appears to have been determined by threc things, namely,
the gotra, the 7iktha, and the pinda. The Joint fami y
system was and still is the distinctive feature of Hindu society,
the family and not the individual was the unit of society,
and each amiﬁy was possessed of the 1tktha or property form-
ing the hereditary source of maintenance of its members ;
and it was an imperative duty of a person to provide with
pinda or funeral oblations, the deceased ancestors of the family
to which he belonged. The members of a family appear to
have been divided into two classes, some were co-proprietors
of the riktha or family estate, while the rest were not so,
but entitled to maintenance only, out of the said estate.

The two passages of Manu, one (ix, 142) dealing with
‘the extiuction of the adopted son’s status in the family of
birth, and the other (ix, 158-160) with the accrual of ,the new
status in the family of adoption, are illustrative, and are based
on the principle and fiction of civil death and fresh birth.
Accordingly the same legal consequences follow from adop-
tion, as from retirement, or adoption of a religious order.
The adopted son is to be deemed dead in the family of birth,
and succession must therefore open to any property that may
belong to him at the time of adoption, of which he becomes
divested.

T e law on the subject has been misunderstood, owing
to the mis-translation of Manu’s text, ch. ix, sloka 142 (text
No. 11) which clearly implies that the adopted son’s existing
proprietary right in the natural father’s property becomes
extinguished ; otherwise, why should he not take away with
him such property or his share in the same when he is leaving
the progenitor’s fimily for joinin%,the adopter's family ? And
the text has been so understood by all the Sanskrit commen-
tators. The view expressed in the Tagore Law Lectures on
adoption, that there is no authority for maintaining adoption
to be tantamount to civil death,—is erroneous as being contrary
to the said text of Manu, and to the commentaries on Hindu .
law, which do not appear to have been taken into consideration
in the said Leotures ; although the same view has also been
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taken in the. case of Behari v. Kailas, 1 W. N,, 121,*in con-
gequence of the proper materials for a correct decision not
being placed before the learned,judge. :

. Manu's text (No. 11 Supra p. 121) is cited and explained in
both the Treatises on Adoption: (#rs-fcag smfag @ wRa zfaw: ga: |
ig-fogman: frw:, =dfa gga: @4t ) its correct translation is as follows,
—“The Gotra (=sonship) and the Riktha (= wealth) of the pro-
genitor, the Dattrima (=Dattaka) son is not to take away: the
Pinda (= oblation offered to deceased ancestors) is follower of
the Gotra and the Iiktha ; (therefore) the Swadhd (= Pinda)
goes away absolutely from the Giver (of the son in adoptior).”

The author of the Dattaka-Mimdnsd (vi, 6-9) cites this text

of Manu, and introduces it by saying,—‘“Manu declares also
another rule,” and explains the text thus,—
. *“The given son is not to partake of the progenitor’s gotra
and riktha; likewise of him who gives the son, the swadhd, s. e.,
srdddha Performed by the given son éoes away absolutely (. e.,
ceases). Theauthor of the (Smriti-) Chandrikd (says)—‘By this
(text of Manu) is declared that by the very act creating filial
relation (to the adopter), the given son’s proprietary right in-
the adopter’s. property and the status of being of the same
gotra with him, arise ; and on the other hand, through the
extinction of the filial relation (to the giver) from the very act
of giving (in adoption), the extinction of the given son’s proprie-
tary right in the giver's property, and the extinction of the
giver’s gotra,—take place,”

The author of the Dattaka-Chandriké also cites this text
of Manu, (ii, 18-19) and offers the following comment on it,—
“By this (text) it is declured that through the extinction of
the filial relation (to the giver), from the very act of giving
(in adoption), the extinction of the given son’s proprietary right
in the giver’s property, and the extinction of the giver's gotra,
—take place.” : .

The commentators of Manu’s Code and other commentators
put the same meaning on this text of Manu, indicating that
tha given son’s existing rights become extinguished by adoption.
It should also be borne in mind that what is predicated with
resgect to the progenitor applies to all relations in the family
of birth.

. The principle which underlies what is understood to be the
meaping of this text of Manu appears to be that adoption
operates as civil death as if the adopted .person as son of his
uatural parents, becomes dead, and at the same time operates
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as new birth, as if he becomes again born as son of the adop-
tive parents. This principle is perfectly consistent with the
principles of equity, justice and good conscience, and accord-
ingly it has been adopted and acted upon by Justice Mukho-
piddhydya. an eminent judge distinguished for his scholarship
aud learning: Burbhadra v. Kalpataru, 1 L. J., 388.

Adopted son cannot renounce status by adoption.—The boy
who is validly given away in adoption by his parents, has no
choice in the matter : he cannot renounce the status as adopted
son ; he cannot question the power of his parents to cause
the severance of his connection with his natural relations;
he mmy give up his right of inheritance from the adopter,
but he cannot give up his status as adopted son, and return
to his family of birth : Mahadu v. Bayaji, 1.L.R., 19 B., 239.

Status and inheritance in the adoptive family.—The adopted
son’s status and rights in the family of adoption, are dealt
with by the commentators, as being based upon express texts,
and according to them the adopted son stands in many respects
on a footing very different from that of the real legitimate
son. As regards inheritance, there is a conflict between the
Smritis, some of which are very favourable to the adppted son
while others are not so, the latter admitting hisright of inheri-
ting from the adoptive father alone. = The commentators
endeavour to reconcile the conflicting texts by holding that
possession of good qualities will entitle the adopted son to
inherit from the adoptive father as well as from his relations ;
.otherwise, he will inherit from the adoptive father alone.
There is, however, no express authority in Hindu law recog-
nizing the adopted son’s right of inheritance from the adoptive
motter’s relations.

Our Courts of Justice have avoided the difficulty by laying
down a rule based upon the principle of equity and justice,
and so cutting the Gordian knot of conflicting texts,—the
principle being that the adopted son should have the same
rights in the family of his adoption, as ho loses in the family
ofg his birth, unless there be express texts curtailing the same :
they have thus a.doE)ted a principle which appears to be quite
- ‘contrary tp that followed by the commentators, namely, that
the adopted son cannot claim any right unless there be an
express text giving him that right,—and have disregarded
the above distinction drawn by the commentators, by tacitly
assuming the adopted son to be endowed with good qualities
in every case. . .
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Accordingly it is now settled by the decisions® of the
superior Courts that, as regards inheritance the adopted son
holds in all respects the saine ppsition as an aurasa son of the
adoptive father and the adoptive mother, and is entitled to all
the rights of a real son of the adoptive parents with the excep-
tion of only such as has been expressly denied him.

The result is, that he will inherit from the adoptive father,
the adoptive mother (Teencowri v. Denonath, 3 W. R., 49)
and all their relations without any distinction or restriction,
subject only to one exception mentioned below : the adopted
son of a full brother will take in preference to the aurasa son
of a half-brother ; and one daughter’s adopted son will inherit
equally with another daughter’s real son : Padmakumars v.
Court of Wards, ILL.R., 8 C,, 302 ; Kalikomal v. Umasunker,
LL.R, 10 C, 232; see also Mukundo v. Bykunt, LL.R,, 6 C.,
289 ; Sham v. Gaya LL.R.,, 1 A., 255; Sumbhoo v. Narains,
3 Knapp, 55=5 W.R,, P.C,, 100.

Theory of adoption.—It has already been observed that
the theory of adoption is complete affiliation, and consists
one, then the question may arise as to which of them will be
in the fiction of new birth, the adopted boy being deemed
to be begotten by the adoptive father on his own wife. But
it must not be supposed that the inequality of the aurasa
and the dattaka sons as regards their rights, such as is found
in the commentaries, is inconsistent with this theory. For
even among aqurase sons unequal distribution of {))roperty
at partition, is laid down in the Smritis, and used to be made
in former times.

Adoptive mother.—When the adopter has more wives than
one, then the question may arise a3 to which of them will be
the mother of the adopted son. If the adopter allows any
one of his wives to join him in the ceremony of taking
the boy in adoption, in that case she will be his adoptive
mother, and her co-wives his stepmothers, so that the adopting
mother would succeed to him to the exclusion of the other
wives of the adoptive father. See W. R., Gap. No., p. 71
and I.L.R., 18 M., 277. On appeal against this Madras case, the
Judicial Committee held these two cases to be rightly decided.
In this case a man selected one of his two wives to opt a boy
in conjunction with him, the boy inherited the adopter's estate
and died an iufant, leaving the two widows of the adopter ; the
adopting widow was held entitled to succeed to the estate
in preference to the other : Annapurni v. Forbes, 26 1,A., 246.
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But‘a difficulty arises if the adopter alone takgs the boy,
or when all his wives join with hjm, if the latter course be
ossible. In either case all the wives might bLe taken to
Ee his adoptive mothers. But fiction would then surpass
nature : joint production of a single som by several females
is a phenomenon unheard of, except in the story of Jardsandha
in our Mahdbhdrata. The Itih4dsas and the Purdnas, however,
are our books of precedents, and you may rely upon them for
drawing an argument by analogy in favour of the adopted son's
rights. So the adopted son who is a favourite of law would
have different sets of maternal relations to inherit from, if such
an andmaly be permissible.
A greater difficulty presents itself when a widower or a
-bachelor adopts. 1In the first case it might be said that the
deceased wife of the adopter will be the adoptive mother, and
her relations the maternal relations of the adopted son. The
difficulty in the latter case, however, must remain unsolved.
But it should be observed that although the husband’s
son is deemed by courtesy to be the wife’s son, yet acceptance
by the wife is absolutely necessary to constitute the husband’s
adoptee, her legal son. Even when a man has ,only one
wife, and the man alone adopts, and the wife does not join
in the act of adoption or concur in it, the legal relation of
mother and son cannot arise between them. Nanda Pandita,
no doubt, maintains that although the husband’s assent is
necessary for an adoption by the wife, yet the husband may adopt
without the assent of the wife, and the son so adopted would
belong to the wife, in the same manner as any property given to,
and accepted by him. But as the wife’s co-ownership in the
husk >nd’s property, although it amounts to a legal interest
therein, is neither co-equal nor similar to that of the husband,
but is subordinate in quality and character, and is acknowledged
to entitle her to use and enjoy the same, as wives usually do ;
similarly, there can be no actual and legal relation of mother
and son between the wife taking no part in the adoption,
and the husband’s adopted son, any more than between a
wife and the husband’s begotten son by her co-wife. That
"8 stranger adopted by a man without the concurrence, or even
against the will, of his wife, would become legally her son,
is a proposition which must be established by authority ;
should there be none, the above spse dizit of Nanda Pandita
declaring the, husband’s independence of the wife as regards
adoption, would not be sufficient for that purpose. It would
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be begging the question to say that the husband’s adopted
son becomes the son of his wife, when he has only one wife,
even without her consenf, Nanda Pandita also, appears to
indicate that acceptance by the wife is necessary to constitute
her the legal mother of her husband’s-adopted son, by saying
that the ancestors of the mother that accepts in adoption
—nfaufest a1 mar—are the adoptee’s maternal grandsires in the
ceremony of Pérvana Srdddha performed by him: Dattaka-
miménsd, vi, 50. Hence the term, ‘adoptive mother’ must be
taken in its primary meaning of adopting mother, and not in the
figurative sense of the adopter’s wife. The Sanskrit rule of legal
construction is that every word should be taken in its ordinary
primary meaning = faftax: w=:1 The incidents of Kritrima
adoption in Mithild, throw considerable light on the point.
Ante-adoption agreement curtailing adopted son’s rights.—
It has already been noticed that a widow is not legally bound
to execute the power of adoption, however solemnly she might
be enjoined by the husband. Her interest in the husband’s
estate is not affected by her omission to adopt. Her interest
is opposed to her duty to carry out the husband’s wishes;
these arg sought to be reconciled by an agreement before
adoption, between the widow and the natural father of the
boy, whereby the widow retains some interest in the husband’s
estate for her life. Such arrangement does not appear to be
open to any valid objection, if the right retained does not
exceed the widow’s estate which she is entitled to enjoy not-
withstanding an authority to adopt, which she may ignore.
It cannot be deemed to be a fraudulent execution of the power.
When the donee of the power derives a benefit from the
execution of the power in a partieular manner, but for which he
could not have got the benefit, then and then only the execution
may be regarded a fraud upon the power. But the power
of adoption is a peculiar one, the like of which is not found
in the English law. The Bombay High Court has held that an
agreement by the natural father consenting to the retention by
the adopting widow, of certain interest in the husband’s estate
is binding on the adopted son : Ravjs v. Lakshm:, L.L.R., 11 B,
381, 898. The Judicial Committee have expressed, an opinion
against such agreement, in a case in which it was made
after adoption. Their Lordships observed,—¢“No conditions
were attached to the adoption. Had it been otherwise, the
analogy, such as it is, presented by the doctrine of Courts
of Equity in this country relating to the execution of powers
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of apsdint.meut would rather suggest that, even in that case,
the adoption would have been valid and the conditions void.”—
16 LA, 59=I.L.R., 16 C., 556.

Relying on this obiter dictum of the Privy Council the
Madras High Court held that the adopted son’s rights
cannot be curtailed by any ante-adoption agreement of the
natural father : Jagannadha v. Papamma, I.L.R., 16 M., 400.
But the attention of the court appears to have not been drawn to
the decision of the Privy Council in the case of Ramasams: v.
Venkatarama, (61. A., 197,208 =1.L.R., 2 M,, 91,101), in which
their Lordships observed that the question how far the natural
father® can by agreement before adoption renounce his son’s
rights is not unattended with difficulty ; and then after referring
to the Bombay case of Chitko v. Janaks, (11 B. H. C., 199) in

-which such agreement was declared valid and binding,—went
on to say,—“In this case their Lordships think it enough to
decide that the agreement of the natural father which has
been set out was not wvoid, but was, at the least, capable of
ratification when his son became of age.”

The effect of such a view as the one taken in the above
Madras case would be, that adoption will not take place at all
in most cases, that is to say, a greater fraud will be perpetrated
on the power, which the courts are powerless to prevent.
It is 'doubtful whether this result is desirable, and-our courts
should consider whether it is not preferable that the lesser
fraud, if fraud it be, should be permitted. Besides it would
be no less a fraud on the Purdanashin widow who is induced
to adopt upon the understanding, that the conditions subject
to which she adopts are valid and binding on the adopted
son, if t"»e conditions be declared void and the adoption goud.

In the recent case of Visalakshi v. Swaramien, 1.L.R.,
27 ‘M., 577,—in which an adoption was made by a widow in
consequence of the consent of the natural father to the terms of
a registered deed executed by her in favour of the adopted
son before adoption, whereby it was provided that in case
of disagreement between the adopted Son and the widow,
she should enjoy for her life about a moiety of the husband’s
estate, which would devolve after her death on the adopted son,
~—a Full Bench of the Madras High Court have held that the
}E‘rovisi_on in favour of the widow is binding on the adopted son.

he previous ruling in the above Madras ‘case is over-ruled by

‘the Full Bench, _the view taken therein being such that

cannot be maiutained as just and equitable. The real test in

H .L—28.
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such cases is, whether the arrangement is fair and reasonable,
and is such as is necessary for safe-guarding the interest of the
Purdanashin ladies who &re gntitled to the protection of the
Courts in the same manner as the infants that are adopted.

Adopted son’s share.-—The only exception, agreeably to the
principle (p. 166) mentioned above, is, as to the amount of share
to be obtained by the adopted son when a real son becomes
subsequently born to the adoptive father, there being express
texts giving to the adopted son, a lesser share in that event.
In this respect too, there are conflicting texts, some giving
him a third share, some a fourth share, while there is a tex$ of
Vriddha-Gautama, cited in the Dattaka-mim4nsé, v, 43swhich
says that an adopted son endowed with excellent qualities
and an after-born son are equal sharers.

In dealing with the adopted son’s heritable right, our
Courts have assumed him to be endowed with excellent
qualities in all cases;if the same assumption be made with
respect to the question as to the amount of his share, when
an aurase son is subsequently born, then he should get an
equal share in all cases, according to the above text of

riddha-Gautama. But the question has not been considered
from this point of view, in the cases on the subject.

Vasishtha ( Text No. 2, p. 118 ante) lays down that if an
aurasa son be born after adoption, then the Dattaka son gets
a fourth share. But Devala (cited in the D4yabhdga, Ch. x,
para 7) says that he partakes of a third share.

The expressions one-third share and one-fourth share appear
to be used in the texts, as having refcrence to the share of the
aurasa son ; and not as being so much part of the estate, for if
that had been the case, then it inany real sons be born, the adopt-
ed son would have got a larger share than each of them. The
conflict has not been reconciled, nor are the terms satisfactorily
explained. But the rule adopted is, that in Bengal the adopted
son would get half of what a begotten son gets (.LL.R., 4 C,,
425&; and in other places, one-third of the same (1 Mad.
H.CR, 45; LL.R.; 16 B, 347). But it has recently been held

- by the Bombay High Court that he is entitled to a_ fifth share
instead of a fourth share, (Giriapa v. Ningapa, I.L.R., 17 B.,
100), in other words, to one-fourth of what a legitimate son
gets. And in a still more recent case the Calcutta High Court
also have taken the same view : B v. Kalpa, 1 L.J., 388.

- But the quarter share to which a maiﬁ sister is entitled,
on partition made by her brothers of the joint family property
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is thud explained in the Mitdkshar4, (Ch. 1, secte vii, paras,
'5-7,)—at first allot to each of the mgaiden sisters a share equal
to that of a brother and a wifeof the father, if any, and then
assign one-fourth of such a share to each of the maiden sisters,
and then distribute the residue equally among the brothers
and the mother and step-mother if any.

If the Dattaka son’s one-third or one-fourth share be
explained in this way, then he is to get § or §, if only one son
be born after adoption,—and § or ¢; if two sons be born.

There is no other express authority in the Smritis for
curtailing the rights of the adopted son. But the author of
the Dattaka-chandrikd extends this rule of difference in shares,
to cases of partition between male descendants in the male
line down to the great-grandson, where there is competition
between an adopted and a real descendant. He does so by
analogy which would make the rule applicable to all cases
in which there is competition between a real and an adopted
relation.

The extended rule has been followed by the Calcutta High
Court in a case in which the adopted son of one brother
brought a suit for partition against the sons of two other
brothers (Rayghub v. Sadhu, I.L.R., 4 C., 425); they formed
members of a joint family governed by the Mitdkshard. The
Madras High Court doubts the correctness of this decision :
(Raja V. Su%baraya, I.L.R, 7 M,, 253).

The rule was not applied to a case in which the adopted
son of one daughter was a claimnant together with the real
legitimate son of another daughter, both of whom were held
to be equal sharers (Surjo v. Mohes, L.L.R., 9 C., 70).

- Another novel rule enunciated for the first time by the
Dattaka-chandriké, is, that a Sidra’s adopted son should share
equally with his begotten son, on the ground that a Sdidra’s
illegitimate son may by the father’s choice get an equal share
with his legitimate sons. It is difficult to understand the
cogency of this argument. This rule, however, has been
followed by the Madras High Court (I.L.R., 7 M., 258), for this
book is said to be of specioj authority in Bengal and Madras.

Adopted son’s right as against adopter.—The position of an
adopted son is secure under the Mitdkshard : for as he is
entitled to all the rights of a real legitimate son, he acquires
from the moment of adoption, a right to the ancestral property,
so as to become the co-ownér of the adoptive father with
co-equal rights But if his position be not better than that
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of a real Jegitimate son, then under the - Ddyabhdga, and
also under the Mitdkshar§ so far as regards the self-acquired
property, the adopted son would be left completely at the
mercy of the adoptive father. The proposition that an adopted
son 18 entitled to the same rights as a real legitimate son
of the adoptive parents, confers on him in Bengal the con-
tingent and uncertain right of inheriting from them and all
their relations. But the certain right of inheriting the adop-
ter's property ought to be secured to him by curtailing the
adopter’s power of giving away his property to the detriment
of the adopted son, seeing that the moving consideration
inducing the parents to give their son in adoption i, his
advancement by his appointment as heir to the adopter’s
property. According to the principle of equity and justice,
therefore, our Courts are competent to protect an adopted
son against the capricious and whimsical disposition of his
property by the adoptive father, inade with a view to -deprive
the son, of the right of inheriting the same, when the pro-
tection afforded by natural love and affection to real legitimate
sons is wanting in his case. There are, however, some cases
governed by the Mitdkshard, in which it has been held that
an adoptive father is competent to make a gift of his self-

_acquired immoveable property either by an act nter vivos
(Rungama v. Atchama, 4 M.1.A., 1=7 W.R,, P.C,, 57) or by
a will (Purushotam v. Vdsudev, 8 Bom., H.C.R., O.C,, 196 ;
Sudanund v. Bonamalee, Marshall, 187 =2 Hay, 205), so as
to deprive the adopted son. But in these cases, the principle
of equity could not be invoked, inasmuch as the adopted sons
became entitled to large ancestral estates.

In Hindu law adoptions took the place of Wills which
were unknown and unrecognized. Adoption is regarded by
the Hindus as an appointment of the heir and successor to
the adopter. The moving consideration influencing the natural-
parents to give away their son in adoption 1s the belief
that it is an advancement of the child who is sure to get
the rich inheritance of the adoptive father. They would not

“have parted with their son, if they had believed that the
adopter could disinherit him, according to his pleasure : had
they thought such disinherison possible they -would have
required the adopter to settle his property on the boy before
making the gift. But this course has now become absolutely
necessary, inasmuch as the Privy Council have held that in
adoption there is no implied contract with the natural father
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that ine consideration of the gift of his son, the adopter will
not make a will, depriving the adopted son of*his estate:
(S% Raja v. Court, 26 1.A., 83=38°W.N, 415), Itisso held
even in a case where there was an express agreement in
which it was said that the adopter constituted the boy his
heir to his estate ; their Lordships remarked that by saying
that the adopter meant only that he had given him the same
right of inheritance as a natural son would have. But it
should be observed that that is a right which the law gives
to an adopted son, no contract was necessary for securing it
to.him in that case.

Adoption by widow and divesting.—When a person dies
giving an authority to his widow to adopt a son unto him,
then his estate must vest in the nearest heir living at the
time of his death; for a Hindu's estate cannot remain in
abeyance for a nearer heir who may come into existence in
future. Hence if he dies without leaving male issue, his estate
must vest either in his widow or widows, or in the surviving
collateral male members of the joint family if governed by
the Mitdkshard. If again the person leaves behind him a
son and authorizes his widow to adopt in the event of that
son’s death without male issue, his estate vests in that son,
and on the latter’s death may vest in a person other than
the widow authorized to adopt. Between the death of the
adoptive father and the adoption, succession, might open to
the estate of deceased relations of the adoptive parents, which
would have devolved on the adopted son, had his adoption
taken place before the falling in of the- inheritance. Hence
arises the vexed question as to what estates, already vested
in other persons, may a subsequently adopted son take by
-divesting them, the ordinary rule of Hindu law being that
an estate once vested by inheritance cannot be divested by
reason of any subsequent disqualification of the heir : (Moniram
v. Keri, LL.R., 5 C., 776), or by reason of a nearer heir coming
into existence afterwards : (Kalidas v. Krishna, 11 W.R., O.C,,
11=2 B.L.R.,, F.B, 103). Hence divesting by adoption is
an exceptional rule founded on the peculiar character of the
institution, and entirely based upon judicial decisioiis which
do not seem to be quite consistent. ,

When the estate is vested in the adopting widow as
heiress of her deceased husband, she becomes divested by
the adoption.which is an act of her own_choice. If the
husband’s estate is, vested in two co-widaws, and one of them
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adopts a son in the exercise of the power granted .by the
husband, it has been held that both the widows become divested :
Mondakins v. Adinath, LL.R, 18 C., 69. So in Bombay'
it has been held that when the senior widow without authority
from the husband adopts a son of her own accord, the junior
widow is also divested of her interest in.the husband’s estate
(5 Bom., H.C.R,, A.C.J., 181 ; 8 idem, 114). But in a case
where a person died leaving two widows and a son by the:
senior wi(i)ow, and giving authority to the junior widow to
adopt in the event of that son’s death, and on the happeninﬁ
of that event the junior widow adopted a son, it has been hel
that the senior widow cannot be divested of the estate which
became vested in her as the mother and heiress of the son :
Faiz-uddin v. Tincowri, I.L.R., 22 C., 565. So also when on
the existing son’s death the estate vested in his widow or in his
paternal grandmother or other heir, it has been held that his
mother in the former case, and his stepmother in the latter,
could not adopt, and cause the estate to be divested : Bhoobun-
moyee v. Ramkisore, 10 M.LLA., 279=3 W.R., P.C., 15; Dromo-
moyee v. Shama, 1. L.R., 12 C.,, 246 ; Annammah v. Mabbu, 8
,Mad., H.C.R,, 108 ; Anands v. Kashi, . L.R., 28 B., 461.

Baut if the estate vests in the adopting widow by inheritance
from her son or son’s son, and she then adopts, the adoption
will be valid, and the widow will be divested of the estate,
according to the Mitdkshard school: Jamnabas v. Raychand,
LLR., 7 B, 225; Ravjs v. Lakshmibas, I.L.R., 11 B,, 881 ;
Lakshmi v. Gatto, LL.R., 8 A., 319 ; Manikchand v. Jugut-
settant, LL.R., 17 C, 518. The law may be contended to be
differenit in the Bengal school, as regards divesting in such
cases, because here under no circumstances can a brother take
in preference to the mother, or a paternal uncle in preference
to the paternal %randmother ; whereas according to the
Mitdkshard the male members of a joint family take, to the
exclusion of the females, the undivided coparcenary interest
of a deceased member; and the adoption may be assumed to
relate back to the time when the estate vested in .the
adopting widow. Opposite opinions have been expressed by
the learned Judges OF the OaScutta High Court, tge prepon-
derance is 'in favour of the view that the mother becomes
divested : see Padma v. The Court, LL.R., 5C, 615 ;2 W. N., .
389=IL.R., 25 C,, 662and Ra: Jatindra v. Amrita 5 W. N.,
20. The principle upon which is based, the opinion expressed-
by the Judicial Committee in the cases of Bhoobunmoyee
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(10 M.L.A., 279) and Vellank $I.L.R., 1 M,, 174), namely, that
the widow becomes divested of the estate even when inherited
by her from a deceased son,—appears to be, that the power of
adoption is a kind of power of appointment, (Ba: Moti v. Baz
Mamyu, LL.R,, 21 B, 709), and accordingly the adoption of a
son by the widow operates as the execution of the power and
the appointment of the proserty to the adopted son, and
go the widow becomes divested by the operation of law, of the
property, from whomsoever inherited, -

An adoption by the widow of a predeceased son without
the assent of her mother-in-law cannot divest the latter of the
father-in-law's estate vested in her : Gopal v. Vishnu, I.L.R.,
23 B,, 250.

When a member of a joint family governed by the Mitdksharé
dies giving permission to his widow to adopt a son, then his un-
divided co-parcenary interest vests, on hisdeath, in the surviving
male memﬁirs, who however, will be divested by the subse-
quent adoption made by the widow : Bachoo v. Mankone-
bas, 84 I.A,, 107; Srs Virada v. Sr¢ Brozo, 1LL.R., 1 M.,
69=3 LA, 154; Surendra v. Sailaja, I.L.R., 18 C., 385.
It should be observed, however, that vesting and divesting
go on continually by births and deaths in a Mitdkshard
Joint family, and the law in this respect, is somewhat different
in the two schools. But it appears that if the male member
in whom the undivided interest of another member authorizing
his widow to adopt, vests by survivorship, dies and the whole
family property vests in ‘his widow, and then the other widow
adopts, such adoption would be invalid by reason of the second
widow being not divested : Rupchund v. Rukhmabas 8 Bom.,
H.CR, A.CJ,, 114. The distinction is that if the adoption is

r'nade when the undivided co-percenary interest of the adoptive
father remains vested in his co-parcener taking by survivorship
the interest is divested and the adoption is valid; but if the
adoption is made after the estate has passed from the co-par-
cener taking by survivorship to his heir then the estate can-
not be divested and the adoption is invalid: Chandra v.
Gojarabas, IL.L.R., 14 B, 468.

~ An adqption made with the assent of the person in whom
the estate is vested will divest him of that estate : Payapa v.

Appanna, 1.L.R,, 23 B, 827. -

As regards the estate of any other than the adoptive
father, succession to which had opened before adoption, the
adopted son gannot lay any claim to the same (Kally v Gocool,
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LL.R, 2 G, 295), even when the adoption was delayed by the
fraud of the person in whosn the suegession vested : Bhubanes-
wart v. Nilkamal, 1.L.R., 12 Cs, 18 athrming I.L.R., 7 C,, 178.

Unauthorized alienation by widow.—As an adopted son
becomes entitled to the adoptive father's estate by divesting
the widow, he acquires from the time of adoption the right
to recover any property that has been alienated by the widow
without lega{ necessity. He is not to wait until the widow’s
death, like the reversioner ; for, the widow’s estate comes to
an end immediately on adoption, consequently no unauthorised
alisnation by her, can subsist beyond the extinction of her
own title which alone could pass to her transferee : Bofomals
v. Jagat, 1 L. J., 319 ; Moro v. Balaji, I.L.R., 19 B., 809.

A contrary view, however, has been taken in some cases in
which the unauthorized alienation by the widow before adop-
tion is held valid for her life, upon the hypothesis that she had
power to transfer her life-interest : Sreeramulu v. Kristama,
f.L.R., 26 M., 143. Some learned Judges of the Calcutta High
Court thought that in Bhoobunmoyee's case (10 M. 1. A., 279)
the adoption was not intended to be declared invalid, but all
that the Privy Council intended to lay down, was, that the
adopted son, as brother to the last full owner of the estate,
could not succeed during the life-time of his widow and mother,
(I.L.R., 5C, 615, 644), and accordingly their Lordships held
that the adopted son could not get possession of any property
alienated by the widow, during her life : 24 W, R., 183 ; L.L.R.,
2 C., 295, 307 ; LL.R., 4 C., 523.

- It is difficult to understand how the widow could be held
to have a life-interest in the estate inherited by her. If that
were 80, how is she divested by adoption. If the exercise of
the power of adoption operates as the appointment of the
estate tothe adupted son, the legal effect of which is to cause the
estate to vest in the son by divesting the widow, then the
widow’s transferee also must necessarily be divested ; he can-
not be in a higher position than the w'ug:)w herself. It is im-
ossible to find out any principle for drawing a distinction
stween the widow and the transferee from her, with respect
to divestment. There is no reason why the widow’s estate
should be deemed liable to determination by her death or re-
marriage .only, and not also by adoption under the husband’s
power. The adopted sou’s rights should be the sane as those of
a posthumous son. A purchaser from a widow who is authorized
to adopt, caunot invoke any principle of. equity for preventing
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the imymediate resumption by the adopted son, of what has
been alienated without legal necessity. The adopted son’s’
cause of action is held by the Privy Council to arise from the
date of adoption, to recover possession from the widow’s trans-
feree : Raz v. Jagat, 32 1A, 80=1 L.J., 319.

Effectof invalid adoption.—There are two elements in an
adoption, first, the transfer of the patria potestas or paternal
dominion over the boy from the natural father to the adopter,
causing. the extinction of his status in the family of birth,
second, the investment of the boy with the status of son unto
the adopter. When slavery was recognised, if the adoption
was invalid, the boy would not acquire the status of sonship
to the adopter, but the effect of gift by the father or the
mother and acceptance of the Loy, would be the loss of -his
status in the family of birth, and the acquisition of the condi-
tion of aslave of the adopter, and as such he was eftitled
to maintenance only in the family of adoption. But such an
effect as this cannot arise now that slavery has been abolished :
if the adoption fails, the boy’s status in the family of his birth
will remain unaffected by the invalid adoption. This distine-
tion is not borne in mind. There are some decisions in which’
the.former view was taken, which was correct before the aboli
tion of slavery; while there are others in which the latter:
view has been expressed. :

Suit to set aside an invalid adoption.—The presumptive:
reversioner or more properly .the next heir and when he refuses
or is in collusion or is a female the.remoter. reversioner is per-
mitted to bring a suit for a decree declaring the invalidity of
an adoption during the life of the adopting widow. Consider-
jug the grave and important nature of disputes relating to the
truth or validity of an adoption involving questions of family
status and the serious consequences of a decree declaring the
invalidity of an adoption on the rights of the boy adopted, it
appears to be desirable that such suits should be germitted to
be brought within a short time from the time of adoption, and
that the adjudication made in them should be made final as far
as possible. But with respect to suits relating to alienations
made by a female heir it has been held in a series of cases that
the presumptive reversioner eannat represent the remote
reversioners. And although suits to set aside adoptions are
analogous to suits relatiig to alienations, still they stand on a
different foetings A.ccor ing'yga Full Bench of the Madras
High Codrt *have in an e borate judgment held that on

H. L.—23 P
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prine¢iple the presumptive reversioner or a more rémote - yever-
siotier when permitted todring such suit, ought to be held to’
represent all reversioners provided the plaintiff disclose the
namés of all persons interested in the reversion and - serve
notices on them to enable them to be made parties should:
they ‘so ‘desire, and provided the matter is decided after a fair-
trial : the true object of the concession of this right of suit, ig,
the " protection of the interest of the actual reversioner, and
the perpetuation: of testimony which might be lost by the
time the succession actually opens: Chiruvolu v. Chiruvolu,
LL.R,, 29 M., 390. . )

- The grounds on which such suits are brought are the
absence or illegality of the power of adoption given ‘to the
widow, ‘the ineligibility of the -boy by reason of his being
within prohibited degrees for adoption, or other defects, and
the non-performance of the necessary ceremonies. The pay-
ment by the adopter of any consideration to the boy’s natural
father for inducing him to make the gift in adoption, has in
some cases -been contended to constitute the boy as kréta or
purchased son,-and not Dattaka son, and so to render the adop-
tion invalid. - But the Madras High Court have held that the
receipt of money by the natural father in consideration of
giving his son,” though unlawful, does not vitiate the adoption
consisting of the gift and acceptance of the boy—which is a-
distinet and separate transaction : Murugappa v. Nagappa,
LLR, 29 M, 161. But see 21 W. R,, 381, contra.

" Limitation for declaring invalidity of adoption.—The view that
if an'adoption is invalid, the adopted son’s natural rights remain’
quite unaffected, is-just and equitable. There is, however, great

ractical -difficulty in giving effect to it, when the adeption
18 set-aside after a considerable time has elapsed from adoption,
and most of his natural rights have become barred by limitation.

. While construing the provisions of the Limitation Aect of
1871, on this Eoint, the Judicial Committee observed,—*‘It
seems to their Lordships that the more rational and probable
principle to ascribe to an ‘act whose language admits f it,
18 the principle of allowing only a moderate time within whieh’
such delicate and intricate questions as those involved in adop-
tion shall be brought into dispute, so that it shall strike alike
at all suits in which the plaiutiff cannot possibly succeed: without
displacing an apparent adoption by virtue of- which the defen--
dant is in possession” : Jagadamba v. Dakhina, 13 LA., 84="
PLR:; 18C;808. - - C e
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..~ But’nevertheless, all the High Courts did at ong time hald.
that iunder -the .present Limitation Act the reversionary heir
is ‘entitled” to ‘twelve . years after the death of the .widow
“whe. inherited her husband’s estate and adopted a son unto,
him, for.instituting a suit to obtain possession of the estate
on declaration of the invalidity of the adoption, and that the:
Article 118 applies to suits for declaratory decrees only : see
EL.R., 25 C, 354 ; LL.R,, 27 C., 242 and the cases cited there-.
in;: But recently, having regard to the principle enunciated by:
the Judicial Committee in Jagadamba's case, and to an obser-.
vation made by their Lordships in Mohesnarain’s case (20 I.A..;
30=1L.R, 20 C, 487), and also to the decision in Luchman
Lal's dase (28 LA, 51=1L.R, 22 C, 609) the Madras High
Court, and a Full Bench of the Bombay High Court presided,
by Sir Lawrence Jenkins, have held that the Article 118 of the,
present Limitation Act governs a suit for a declaration that:
an adoption was invalid, whether the question as to its validity.
is raised by the plaintiff in the .first instance, or arises. in
consequence of the defence setting up the adoption as a.bar,
to the plaintiff’s claim to the adoptive father’s estate : Parvathi,
v. Saminatha, LL.R., 20 M., 40, and Shrinvasa v. Hanmant,:
LLR, 24 B, 260; Lakmana v. Ramappa,:32 B., 7. . . .
. This view is supported by the opinion expressed by the Privy..
Council in the subsequent case of Malkarjun v. Narhart (27 LA.,
216=1.L.R., 25 B,, 337), in which their Lordships held by ap.:,
plying the principle set forth in Jagadamba’'s case that one year's;
limitation prescribed by Acrticle.12 () of the. Aet of 1877, is not
confined to only suits in which no other relief than a declaration;
setting aside a sale, is sought, but applies also to snits where,
ather relief is sought which can only be granted by setting aside
the sale, This principle is applicable mutatis mutandis to Articles.
118 and 119 of the present Limitation Act XV of 1877.. .
But in the recent case of Thakur Tirbhuwan (33 I.A., 156)
the Judicial Committee  appear to have expressed a contrary
opinion which is no doubt an obiter dictum.; T,
~ The Allahabad High Court, however, adheres to the old
view: LL.R, 24 A, 195; 26 A., 40. .The Calautta High .Cour:
appear to be:divided.in .opinion ; gee L.L.R,, 30. C,;,990,.996
9. %N; 222 ; see also LL.R.,, 26.M., 291. - . - . - : ..
.- Invalid adoption and. Persona designata.—When pigift:
is. made by & lgﬁed-or«a. Will to a boy-who has been adopted,.op,
whose adoption is directed, by the ‘donar, .but who: iy .nes,
adopted or witose adoption is held invalid, ;then ;a:question;
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arises with yespect to the validity of the gift, If the ifttention
is clear 1o benefit the boy who is identified irrespective of
‘adoption, the reference to which-is intended as mere description,
‘then the gift must be held good according to the same principle
as.is laid down in Section 63 of the Succession Act: Nidhoo
v..Sarada, 3 I.A., 253=26 W.R., 91 ; Bir v. Ardha, 19 LA,
101=1.LR, 19 C, 452. But, if on the other hand, the
.adoption of the boy appears to be the condition of, or the
‘moving consideration for, the gift, then the gift cannot take
effect, if the adoption fails or is pronounced invalid : Fanindra
v. Ryjeswar, 12 TA., 72=1L.R., 11 C., 463 ; Karams: *v.
Karsan, 1.LLR., 23 B., 271.

KRITRIMA ADOPTION.

*  According to the Smritis and the commentaries, the
Kritrima form differs from. the Dattaka ouly in this, that in
the latter the boy is given in adoption by his natural parents
or either of them, whereas in the former, the consent of the
boy only .is necessary who should therefore be destitute of his
parents, and thus sus juris, so as to be competent to give his
assent to his adoption: in all other resdects thcre is no
difference between the two forms.

But the so-called Kritrima adoption that is now prevalent
in Mithild appears to be a modern innovation and altogether a
different institution from that dealt with in Hindu law.

The Kritrima form of adoption such as is now made in
Mithild, does not appear to be affiliation but is something like
a contractual relationship between only the adopter and the
adoptee.

n this modern form a man and his wife may either jointly
adopt one son ; or may each of them separately adopt a son, so
that the son adopted by the husband does not become the wife’s
son, and vice versa ; and in such a case the son of the one does
not perform the exequial ceremony, nor succeed to the estate,
of the other: Sreenarain v. Bhya, 2 Sel. Rep., 29 (23) ; see
also 7 W.R,, 500 and 8 W.R., 155. o

The offer by the adoptive parent expressing his desire to
adopt, and the consent to it by the boy, expressed in the
lifetime of the former are sufficient to constitute adoption. No
religious ceremonies or burnt sacrifices are necessary in this
form : Kullean. v. Kripa, 1 Sel. Rep., 11. There is no restric-
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tion in" this form as to the capacity of being adopted, such as
being an only son, particular age, gr performance of the
Upanayana ceremony or wmarriage, and particular relationship :
3 Sel. Rep., 192=145 Old Edition.

The adoptee in this Kritrima form does not lose his status
in his family of birth, and by the adoption he acquires the
right of inheriting from the adoptive parents or parent alone.
He cannot take the inheritance of his adopter’s father or even
of the adopter’s wife or husband, the relationship being limited
to the contracting parties ouly : 7 W.R., 500; 8 W.R,, 155;
25 W.R., 255.

According to the authoritative commentaries of the Benares
school the Kritrima form of adoption may be made in the Kali
age, in addition to the Dattaka form, and it appears to prevail
in many places in Northern India, if not also in the Deccan.
But this form whenever met with at a place other than Mithil4,
must not be confounded with the modern innovation of the
latter district, which though called Kritrima is altogether
different from it. The real Kritrima form is exactly similar to
the Dattaka one as regards their incidents. _

Properly speaking the name K7¢trvma should not be applied
to the adopted sons that are popularly called by a different
name in Mithild, namely, Kurta-putra which does not appear .
to be a corruption of Kritrima-puttra but of Krita-puttra.

Mithild is the modern district of Tirhoot which is a corrup-
tion of the word ZT%ra-bhukti meaning the country “bounded by
the bauks” of three rivers, namely, the Gandak in the west,
the Kosi in the East, and the Ganges in the South.
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CHAPTER V.

MITAKSHARA JOINT FAMILY.
ORIGINAL TEXTS.

t 1 -t frametarer faaal gaq oa )
aa g 9zd @ fuy: gaw rwar )

1. Inland which wasacquired by the grandfather also in a corrody
or in chattels ( acqnired by him ), the ownership of besh father and
son is similar,

1 wfagamareat ad@da faa vy o
AT qAEH 2 fuar « fuamrs: |

2. The father is master even of all of gems, pearls and corals :
but neither the father nor the grandfather is so, of the whole immoveable

property.
v @At fragda aufy s whed |
wENT AT FRq A T A 7w v
2 st Aswwrrary F 1wl afean |
afd fsaforarefa afaddr faafea: o

8. Thou:zh immoveibles and bipeds hwe be:n acquired by
n man himself, a gift or sale of them should not be made without
convening all the sons. Those that arc born, and those that are yet
unbegotten, and those that are still in the womb, all require the means
of support: the dissipation of the hereditary source of maintenance is
censured.

8 1+ wfrwm e 10 afuwn |wEt w1
THIENT: GAA STNIAA- AW |

4. Kinsmen joint or divided are equal in respect:of immove-
ablos ; for, one is pot.competent to make a gift, mortgage or sale of the
whole, ,

v | wasfa waR séng-rawa-fama)
WA FSAE wAE ¥ AR o
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5. Even a single member may make a gift, mortghge or sale of
immoveable property, at a time of distress, for the sake of the family,
and specially for (necessary) religions purposes.

{ | wRmfoEsmmg fradt waear |

6. Among grandsons by different fathers, the allotment of shares
is nceording to the fathers (i.e., per stirpes).

o1 wmETYAMY fafgg-gar vas-fivar

« 7. The separation of one who is able (to support himself), and is
not desirous (of participation in the patrimony) may be completed by
giving him a trifle,

c  fawRy gAY e wIwiat fawmmarg |

8. A son born of a wife of equal class, after the (other) sons
have been scparated is entitled to the (parental) share. -

e WA gEw fray-atg-aid feme

9. A son begotten before partition has no claim on the. share
of the parents ; nor one, begotten after it, on that of a brother.

te aft Fatq warAw awT: WAy gaife )
# TH @ Frat wat a1 wglw ar |

10. If he make the (sons’) allotments equal, his wives to whom
Strfdhwnam has not been given by the husband or the father-in-law,
shall be made partakers of equal allotments.

te ) fardie gan Rt sy wams wY W )

11. Let the sons divide equilly the property and the debts after
the demise of the parents,

i1 fagey fanwat wramds g4 wiq )

12. The mother also, of those dividing after the death of the
father, shall take an equal share.

AR | TUEATY dERrET WAt gReea: |
wfirerg fawng-sivg-g@taag gOas |

]
13. Uninitiated brothers should be initiated by those, for whom
the ceremonies have been alreandy completed; and sisters should be
disposed of in marriage giving them as an allotment an one-fourth share.

18 1 frazanfrda aga way vy
fa Noifewds gt @ ag-wag
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FRIG AT ¥ qH] TR F T |
IR A Ag-qaATE fraran wes wA T 0

14. Without detriment to the father's estate, whatever else is
acquired by a parcener himself, as a present from a friend, or a gift at
nuptials, does not belong to the co-parceners. He who recovers
hereditary property, which had been lost, shall not give it up to the
parceners ; nor what has been gained by science,

Q! gEwAEt g @ gfi TE-aT SRR W
T AT AR S @Y g gOaF |

15. But if a single co-parcener recovers ancestral land which had
been formerly lost, the rest may get the same according to their dne
shares, having set apart a fourth part for him.

W | FATATIRgETR g e E
16. But if there be an accretion to the joint property (made by

any . parcener through agriculture, commerce, etc), an equal division 1s
ordained,

o1 fumat aw ag-2v aq ads v4 wdy

17. Whatever has been given by the parents, belongs to him to
whom it was given:

= faafe ffaR 58 srqafirgdseran |
yr-Na w1 ¥ faw? wrfennfad |
RATNY Y T Niog-vewss 91
gatsAmNaga: yaw i wHaw: |
ARG AT ITWHWACNER
FUTCA AR GAY W A G@m 0 ¢
18, If the father is dend or gone to n distant place (and not
heard of for twenty years), or laid up with an incurable disease, his sons
and son’s sons shall pay his debts which must be proved by witnesses in
case of denial. He who takes the heritage, likewise he who takes the
widow, or a son if the estate is not vested in any one else, or the heirs of
one leaving no son, shall be compelled to pay the debts. A son is not

linble for his father’s debts incurred for indulgence in wine, women, or
wager, or for unpaid fine or tax imposed on him, or for his promise to

make an. unlawfy} gifts
e wawt aa fay: sewa fdtgd

19. For bhrothers a common abode is ptdained s0 long as the

parents are alive: ~ AL
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