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PREFACE

The subject of this treatise, which is an exact reprint
of the Thesis for the Jogendrachandra Ghose Research Prize
in Comparative Indian Law for 1933, is comparatively fresh
and unexplored, and the treatment, therefore, is on lines
marked out by the writer himself. It is original as a
whole, except in the Section on Sons other than the Legitimate
and the Adopted, in regard to which G. Sarkar-Sastri’s work
on Adoption has been largely helpful. The importance of
the subject is dwelt upon in the opening and concluding
paragraphs. The original texts of passages cited from the
Vedic literature, unless of particular importance, have not
been reproduced at length where authoritative English
translations are given. The books mainly consulted and
referred to will appear from the Index at the end, together
with a few corrections admitting of inserttion therein. In the
Sanskrit Index, besides the authorities, are included the
Kalivarjya topics in italics.

The writer takes this opportunity of gratefully acknowl-
edging his obligations to the authorities of the Sanskrit
College in Calcutta and of the Saraswati Bhavan at
Benares for facilities afforded to consult their libraries,
to Mahamahopadhyaya Cinnasvami Sastri, now Principal,
College of Theology, Benares Hindu University, for a
transcription of the Kalivarjya portion of the Smrtimuktaphala,
and to Pandit Vanamali Vedantatirtha, M.A., for reference
to the extract from the Nityacarapaddhati, and last but
not least, to the Superintendent and the Proof Readers
of the Calcutta University Press, without whose ready help
and careful corrections a work of this nature, with numerous
references, quotations and diacritical marks, could, even as
it is, hardly have been presentable, to the public.






KALIVARJYAS
OR

THE PROHIBITIONS IN THE KALI AGE

THE TEXTS

The Kalivarjyas or practices prohibited in the Kali Age
‘constitute a subject of varied and remarkable interest to
a student of the Hindu Law and Dharma-éastras and of
the history of the Hindu society. Modern writers on Indian
history and Hindu Law have been drawn to an incidental
discussion of this topic, but a comprehensive enquiry into
the nature and sources of these prohibitions, the circumstances
that led to their promulgation, their varied acceptance and
modifications by the writers of the Digests or Nibandhas,
the light they throw on the history of the Hindu society
and the extent to which they have in practice been observed
in later times together with. their legal bearing at the present
time has not yet been attempted. Such an enquiry seems
specially called for in view of the speculations that have
of late been afoot on the lines of growth and development
of the Hindu society and the evolution of its laws and customs
in historical times.

The several practices prohibited in the Kali Age number
in all above fifty. This number is obtained by piecing
together several scattered texts. There are texts which ban
some of these practices singly whether with special reference
to the Kali Age or not, e.g., marriage with the maternal
uncle’s daughter prohibited in several Dharma-sitras and
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Samhitas or Niyoga or Levirate which Apastamba declares
as unfit for practice in a degenerate later age or Manu’s
repudiation of widow-remarriage as unsupported by Vedic
hymeneal Mantras or the text purporting to be Baudhayana’s
cited in the Smrti-candrika' or the espousal of a Sidra
wife to which Yajiavalkya is personally opposed or Saunaka’s
text permitting only two kinds of sons in this age, etc.
These texts will appear in their proper places in the treatment
of the several usages. There are other texts which ban
the practices in groups of two, five, seven, etc. These
texts are here arranged according to their order in time as
far as ascertainable, since they give at a glance the whole
list in a connected form.

1 1I
. gt faQvmast Y Arqazarasysia ar )

106

ansfanasta a3 wafa awa o

cited in the Mitaksara and attributed to Nighantukarika;
in Hemadri the first line runs thus :

gfaayt wanat « fe 9ar adslig =)

1v
1l. Bauw gArafasar =1 7 24aq |
v
A AW MY, FHTA. FA A 9 FAEY: |

cited as Kratu’s in Smirti-candrika. Kratu is cited in Mit.
on Yaj. lll. 29 but not this text.

Vi
. Abard AWEIY YRAT FATE: |

VIT
marme afoety fagrEy Maw@ar |
VITI X X

AqERD 7Y w@ awir fwsfafi
as Brahmapurana text cited by Apararka and Madhava and

as Adi-purana text in Smrti-candrika.

! fafudfsgfea: = fmad Rw arwaw)
JUaw: § g @) favara fadwas
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X1
IV. ey Ba0q 9d qaaw FAGYY |
XTI
guaAs fagT A FEia A ga o

anonymously cited by Apararka on Yaj. [. 56.

V. wwar a@yy Navy aAEy: |
Uy gaafT: w9 og faasaq 0

anonymous text in Apararka on Y3j. I. 56. Also in Madana-
parijata from Nigama and in Smrti-kaustubha with the first
line as :

XHr

wHa MagHa =1 Atd qgy AY 0
Smirti-candrika quotes it anonymously in the altered form :

20T gaYfe NAug FR©IH |
waat Qqy Ay H o fqamag o

VI. Smrtyarthasara of Sridhara (composed between
1150 and 1200) is cited as an authority in Smrti-candrika.
This work is based on previous authorities mentioned in the
two following slokas which preface each section :

FAIA AINA R FYIRFATE T |
mzfagdzaigzidy wifwan |

wargana fay snenanfaufzas |
wauER Fefa gErgsataRd |

Sridhara introduces the Kalivarjyas in connection with
Yuga-dharmas in these lines :

gaarafiar vir sfaagaigaan |
qiaran aftarenr 3 9 fasfadfua;
g afcaren e=aa adifeas o
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XI. Smirti-candrika by Devanna® or Devananda Bhatta, a
digest of the highest authority in the South next to Mitaksara,
has a longer extract prefaced with the words: wawsia

HAREH AHTAATE; |
fagqaiai a@ Bawwm fadlwan ) aifeseaawe
sjurEla  W@fa | wEErARaaiat fsgiew fesnfaf

NXAT XXXTIa

wraarfa-fesmammut wagsa Kaag)  fesena g Aag:-
Mfvawifo d@a%:|  water 9 @=wt @rEgfuag |

AXXII

AemEETad NfEar F9 MEg | Raweafc  guIse
< gq%. ) wiEasag 49 qiguf@ms: | amr@raenfa
naq fafadifea; | swargEmdgrgdRigaaar ) nafga-
fawiag famai aeufesq | danRw: @adRwaramtE: |
aufafafogsaa aqaeaafmar | AORERUIR ga«a ol

XXNIIT

wauiai amr g @ Mfaadn | wNA @9@ aw aRam

ANXTV

gafean | f@EIIAGgEAFOART 7| GSHAANAAAR
NAXNV
AFAC | Ry FENTEgRfATEaifai | WsEa srEE

NA\V] XA\VU

ARafagia: | faow e’y geagafadfar: =g

NAXVII XANTAN

afafesmmuaER@FEaT ag1 | gaEs fesmma gsifa-

ALIT

afqe: | AEWAl gafed  gaifAsaatear | awE

XLl X1V

geeterel fofudifen | adg w=ady fawwat fauea:
XLVI

XTV
aNezd TWeY fAw geatfear | smuafey gze umarfe-

1 In Buddhasing v. Laltusing (P. C.) 34A. 663, Devanna is said to have been a
contemporary of Apararka. He is dated before 1225 by Kane (p. 346), i.c., a genera-
tion earlier than Hemadri.
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XT.VIT XLynr XT.IX

famaifa =1 yafmoaads axifzaiamgar | Naffae vafe
L
fagugaafmar foagafaddy wifgut s©wweq ) gawE

LT
wewd gfifi: smaqed: | wAfa YA ®{U Ag@ha
frafiaifn wwife segss 38 sagwfo @yat ga
dgag waq |

XIl. Prthvi-candrodaya mentioned in Hemadri's Catur.-
cinta. IlI. 182 and of a date earlier than 1250 had a Kali-
varjya text similar to that in Parasara-madhava. It is
mentioned as a source in Nirpayasindhu.

X111 which precedes XIII (a) in Hemadri :

wifeagui- —noan: agan @ sHfeagugfa | soanfea-
A2 awafa @el &f9q | aEIEAERIRT 0¥ (1) A FE] |
aar FMEAEATEATEG w73 )

XIII (a@). Hemadri's Caturvarga-cintamani dated between
1260 and 1270 has a long passage which consists of the first

17 lines of the Smrti-candrika text on Kalivarjya followed
by the following lines thus prefaced :

geafr—fafeaafa waif yaratoag 38: )
g3 fAawifa armwiaig &€ g4 |

TITT

aREMImAT Sfepranfy A afaAnasamiy agmE
quAiE | wfEegaaggATELaRT 91 difrass  fagmd
Aafamaumaar | USHATAAAHTW  fAsWw | vAifA
AwgErd TR Az fafaf swife sswgEs
94 1 |mgwify argat wATY §3ag ¥8Q1 and concluding in
the last three lines as in Smrti-candrika.
X1 (b). =f@ed nareai @16 qRaTHA |
BT gA™ wA oy faasiaq |
Hemadri—Pray. Khanda, p. 90,
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XIV. Madhava, son of Mayana, in his commentary on
Paratara-smrti, dated between 1335-1360 A.C. reproduces
the Smrti-candrika passage with the same preface and with
variant readings shown above. As Adityapurana passage
he cites :

FgTan gAGETE Bl May a=ar |
A ug A FAla WEAAT FATEYT |

These verses are followed by the last six lines of Text XI.

XV. Madana-parijata composed by Viévesvara Bhatta
under the patronage of King Madanapala between 1360 and
1390 quotes the Smrtyarthasara on Kalivarjya with lines 8
and 12 to 14 left out and purporting to be taken from Sara-
sangraha (a work referred to also by Raghunandana and
Anantadeva). Mad. Par. although citing other passages
from Aditya- and Garuda-puranas has none from them on

Kalivarjya.

XV (a). Madanaratna-pradipa (circ. 1425-50)-—in Ms.—
has a collection rendered in Sir W. Jones’s general note to
his translation of Manu: The sacrifices of a bull, of a man,
or of a horse and all spirituous liguor must in the Kali age

e avoided by twice-born men; so must a second gift of a
married woman and the larger portion of the eldest son, etc.

XVI. Raghunandana, a contemporary of Sricaitanya
(born 1490), who wrote in the fist half of the 16th century
cites on the authority of Hemadri and Madhava an Aditya-
purana passage in his Udvahatattva running thus :

JemE awEd quuyg FAEA: | gaiu gawfacwr
FAT YT | wEnArAAauiat faarey fesifaf: | waarfa-
fesramat wREa faag ) ave@Eaafe 830 fafaQfea:
AVRAATIRTA TR R T ARAT | wafaufawnyg  fauwt

ALuIfasy |
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dEndm: qriy wYoE anay: | TARAARATR gaaa afers: |
I8y ENTEgafaawaftng | Wsaaa Ts@w qnamaiia
A amufey gr@  amafefwafn @) gafmaeds
suifentnmmr | seRiAbE—ta  AETmE @@
agwfi: | frafdaif @wift sswig=Es 381 a@awfa
sTgAi gATT §IaF Waq |

Excepting the first two lines which couple the first line

of the Brahma-purana and the first line of the Kratu text,
the rest of the passage is that in Smrti-candrika.

XVII. From Brhannaradiya-purana he quotes :

FHZAARFRIC, FAEYFETTH 1
fesTAaTREaUly H=NGIARQHAI |
3ty gAlmafadyaa oREy: |
AlErRH g1 A€ ATARWIHAGHAT |
qUTATHY FEAT AN U 7 |
Ao AW ATAA AR |
ARIAMTANHA MAGY T {GQH |
TR YAWq WA asnATgRANET: |
These verses are also cited in Parasara-Madhava. They
occur in Porvardha, Chap. XXIV, of the printed Naradiya

and as Sls. 12-16, Chap. 22, of Brhan-naradiya-purana where

for the underlined words are read :
iV

Bq119, WiwE, aUg, Afgsy |

XVIIl. Dalapati’'s Nrsimhaprasida—an encyclopaedic
work (composed between 1490 and 1512) has a short section
on this topic giving a bare list in prose of 27 of these prohi-
bhitions and suggesting others.

. < .
aETE AWTA FRWIIR Narwrg: afreefaars) Aay-

ARUNERY-AY - FAGA® - gTmRAWRA - WA - W@-
2—1366 B.
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sramAa-fgaamata-2agatate- seanfafawmgafdare-
AAAfAATEIMIY - HADAT- AYAWIATAA - MAFNAY - QATAQ
FUATQAENE - ATATETHARE - ATWUATIIATIgfgaRS0-
danSTE AT - aemam s - TR @agacfar-AafasaT
wuafauan: wat fafasr

X1X. Kalivarjya-vinirnaya is a whole treatise by
Damodara, son of Sankara Bhatta and the grandson of
Narayana Bhatta (born 1513), of which the manuscript is in
the Gaekwad Library. Damodara preceded Kamalakara.
A copy of it has been obtained through the kindness of the
Principal, Benares Sanskrit College.

XX. Nirnaya-sindhu composed in 1612 by Kamalakara
Bhatta has a section on Kalivarjya in which the passages
from Brhan-naradiya and Aditya-purana (taken partly from
Hemadri and partly from Madhaviya and Prthvi-candrodaya)
are cited as authorities.

XXI. Similarly Anantadeva, the son of Apadeva, the
great writer on Mimamsa, devotes a section of his Smrti-
kaustubha (of the third quarter of the 17th century) to this
topic in which he cites the passage from Smrtyarthasira
supplemented by extracts from Aditya-purana, Madana-
parijata and Madhaviya.

XXIl.  Smrti-muktaphala of Vaidyanatha Diksita is a
popular Southern digest of about 1700 A.C. (1600?—Kane,
p. 671) since it quotes from Dharma-éastra-sudhanidhi (of
Divakara, son of Madhava and the sister of Nilakantha, author
of the Mayukhas composed in 1686). In the treatment of
this topic it cites the Garuda-purana text from Madhava, the
Smrtyarthasara passage omitting three lines and the
Smrti-candrika passage from  Dharma-éasira-sudhanidhi
changing the order and omitting certain items.

XXIIl.  Dharma-sindhu of Ka¢natha Upadhyaya is the
latest work (dated 1790-91) to deal with this subject. It
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gives a list of 44 of these prohibitions in verses slightly
altered from the original text with a few of his own com-
position thrown in ‘‘for the satisfaction,’’ as he says, ‘‘ of
the learned and for the lessening of the trouble of the
unlearned.”’

Here Text XVII above is followed by :

wg asi1 @Yo ROEtaayey o aQEaaifzash
FUOAREEAT | WOgW=al  ARIEATRE g 9 AEar |
Aatarfead gxfiey agagug ) @ TqHAA gay wfagd
A 1w IAfaui AT sarar a9 | aga g
wizngaisla wa fafga | sumiferaagui amwa &)
wA | WAAfEAE N wwigta fwaw v Aargfeae
wafedsfs A d@8m ) wEe awwd 9 g @A e
foae Aty A fo7 amai@ar | wofe gadenfeafd fam
T @Sq | F@ TN afe wAzmwfawsfant qeo=
I q gEfmunafwa | gdfdat axad @@ aifg
faawdq | aa\ewfaaug gfaui geafsaa | ax@arfencd
safmganifefin | Mafawrd Yfas vawmaafman | foga®
wifae® Fd ug faasdq) gagaiefn me® gz @@
weq | framzaat val @ a¥g ufewi v fud saged
Fid il &Q @sq s@PikagEv sa@=ETaf@ 9 )
FRder nfwafa gt danfrg: | dMEE A wHAr FwEA
fasraar | wuan agan @wn Tgliagegia | RagsawaR:
Waw: Fafeed | wnwd wrefagi awafa o wfeq)



THE PROHIBITED PRACTICES

The fifty-five items that make up the prohibitions in the
Kali Age cover the different departments of Hindu life and
conduct—religious, social and legal. It is difficult to place
them in categories that do not overlap at all in view of
the Hindu conception of life in which the distinction between
duties, secular and sacred, between social conduct, ceremonial
practices, law and morals is far from rigidly observed—
all coming under the comprehensive designation of Dharma.
The threefold division of the Kalpasitras—into Srauta,
Grhya and Dharma—does not furnish a perfect principle
of classification since the treatment of any practice in one
or other is sometimes accidental. As Medhatithi says: *‘‘A
Grhya act is that which is treated in Grhyasiitra.”” ' The
authority of the Dharmasiitras is not confined to any
particular Vedic school but extends over the conduct of the
whole Aryan family and they often deal with ceremonial
matters which properly pertain to the Srauta Sitras. As
pointed out by Sir G. D. Banerjee in his Tagore Law
Lecture : No such clear division is to be seen in the code of
Manu, the highest authority, who in more instances than
one provides purely religious sanctions for rules of civil
life and Yajiiavalkya himself treats of marriage, an important
topic of law, in the section dealing with Acara. The
principle adopted in the present treatise is roughly that of
Yajiavalkya—the division into Acira, Vyavahira and
Prayascitta but the order is a little changed, the third being
placed in the middle. In Acara the ceremonial topics are

' awnd a@ fawy weife aa suefoas aufdfa evoea avag—
Medhatithi on Manu 111, 67.
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included and in Vyavahira those that have a marked legal
bearing and these naturally lead up to the conclusion—the
present legal bearing of the prohibitions in the Kali Age.
The order in which the Prohibitions are taken up for
treatment is as follows :

I. A. Ritudlistic and Ceremonial

Number in the Texts.

1. Agnihotia or fire-sacrifice—¥fa®a, damfas ... XXX.
2. Natal Agnihotra—s=izfusftas XL.
3. Use of the Agnihotra-ladle after llckmg—wﬁamﬁﬂs XVIL
4. Blowing of the fire with the breath—g@ifayaq... XLIL.
5. Human Sacrifice—a3@y VIII.
6. Horse Sacrifice—=4&y IX.
7. Royal Sacrifice—158x XXIX.
8. Cow Sacrifice—may II.
9. Offering of the Cow to the Fathers, Guests, etc.—
aufafafagwa: ggaretay . XIIL
10. Slaying of the sacrificial animal by the Pnest
—afag ... XXVIL.
11. The use of Sura (spirituous liquor) in Sautramani—
fIwEr guIs: XXXII.
12. The use of Sura in general—ag ... X.
13. Soma-selling—®wfasa . XXVIII.
14. Initiation into Satras or prolonged sacrlﬁces—-
LECAL XI.
15. Worship of a deity under a vow—-!l‘i*ﬁﬁ' Rfﬂﬂ";jﬂl XXV,
B. The Duties of the Four Orders of Life
16. Long-continued student-hood—#iS=m-amad ... VI.
17. Perpetual student-hood—g®-amad " LIV.
18. Behaviour with the Preceptor’s wife—i®ag.-
Tagafa ... XXXVII.
19. The Preceptor’s fee—q?iiﬁfz?f%lﬁ'ﬂl XLVIL.
20. The use of the water-bowl or Kamandalu—
-qml@gqén V.

21. The householder’s pious improvidence—

wawfrwar XXXIX,
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22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.

34.
35.
36.
37.
38.
39.
40.
41.

42.
43.

44,
45.

47.

48.
49.

KALIVARJYAS

Inferior occupations in distress—wiazaf®
Siidra cooks—azurasa!

Sidra-cooked food—xzammmima
Offering of leavings—3fegegasa ...
Stay-away from home—vaifaa

Distant Pilgrimage—gzdlgais
Retirement to the Forest—araisa ...
Journey to Death—wem@mnas

Suicide from pious motives—##fgavw
The Anchorite’s life—#=18

Begging from all classes—#saq fuar-an
Staying where night falls—uaaE-wewe

1I.

Sipping of cow-drunk water—mafifaeanggaay
Ten days’ Impurity of Rain-water—diz# gaieq
Curtailment of the period of impurity-—=ga=si=«
Purification after bone-picking—%fmagafigisas.
Prescribing of Death-penancc—#< t=iurafgs ayis
Sacrifice of life for Brahmins, etc.~~9%1g ma &
Contact with sinners—uifqda#zlg
Social intercourse after expiation—#ar#-#el-
wraEfT fq .
Social intercourse wnth those corrupted with
low-caste women—uifyarganizeds T
Admission of women ravished into society—
LEILENIGEU] . o .
Abandonment of a corrupt mother—gw@tam ..
Sea-voyage—a#gaidl .
Social dealings with Sea- goers—ﬂfﬂﬂﬁ?ﬂld* %

lll. Legal

Punishment of witnesses in disputes between
father and son—faagsfaiy aifaze: ..

Slaying of a Brahmin assailant—%aaifamiwaay ...

Theft from the vile after three days’ fasting—
gRARTAEIT

Number in the Texts

XXXVIIL
XLVIIL
XXXV.
LIl
XLI.
XXXVI.
X1V,
XVI.
XLVIIL
XIL
XLIV.
LI

Ceremonial Impurity and Purification

XLIX.
XLV.
XIX.
xXX.
XX.
LIL
XXIL

XXIV.
XXV
XLIII.
XXXII.

XV.
XXXla.

« XXXL

XXXIV.
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Number in the Texts

50. Marriage with the maternal uncle’s daughter—

GIGEE NEE 4 VIL.
51. Inter-caste marriage—=aauifaare ... XVIII.
52. Levirate—=q7 I.
53. Widow-remarriage—fagaifaars . IV.
54. Sons other than the legitimate and adopted——

gA@atya XXIII.
55. Preferential share of the eldest——?ﬂm‘ﬂ 1I.

Text Xlll—also found in Nirpaya-sindhu and Smirti-
kaustubha—bars implicit reliance on omens and auguries—
such as ({apatha) an oath at bathing at the Lolarka-tirtha
(near the Asi at Benares), (sakuna) auspicious signs such as
a full pitcher at leaving home, (svapna) dreams, (samudrika)
chiromancy, (upajacita) vows to make offerings to deities
in certain events, (upasruti) prognostications such as cries
heard under certain conditions, and (adeéa) oracles of
astrologers and prophecies—which rarely succeed in the
Kali age.’

Agnihotra

The prohibition of Agnihotra appears under two heads :
(1) Agnihotra in general, and (2) Agnihotra of a special
kind,—Natal Agnihotra. There is, besides, the prohibition
of a practice connected with this sacrifice, that is, the licking
of the large ladle (havani) used in the sacrifice and the
repeated use of the same without washing or cleaning.

No Vedic injunction is perhaps more imperative than
the tending of the sacred fire by a Brahmin." Sat. Br.,
Kanda XII, Ch. 1V, Br. 1.1 says, Agnihotrais indeed a

sacrificial session (Saira) ensuring death in old age, for people

! wfudid geifa @dFA: Tait. 'Sam. 1. v. 9—in Sabara’s commentary

on Jaimini Sitra I. iv. 3.
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are set free from it either by old age or death. The sacred
fires were three and bore different names' The abandon-
ment of the sacred fires was a sin and ancient Smrti texts
abound with condemnations of such a lapse and expia-
tions are prescribed therefor.? The difficulties of the daily
performance of the rites on leaving home are touched upon
in Sat. Br. XI. iiti. 1. 6-8. According to one Vedic text to
abandon the sacred fire is to incur the sin of slaying a
Vira where the word ¢ Vira’ is taken to mean the son.’
The Agnihotrin was required to be a married house-holder
to whom a son was born." In the Aitareya Brahmana the
question is asked whether a widower should perform the
daily fire-offering and the answer is given in the positive.’
At another place in the Aitareya Brahmana the same
question being raised the answer is given to the effect
that if he does not marry again he should make over the
duty to his son, son’s son or daughter’s son and
Daksa says that a regenerate person should not be without
an Aérama even for a day.’

In regard to the penances for the abandonment of the

sacred fires Manu prescribes different kinds according to the
period for which one is without them.” According to Visnu

to be without the sacred fire is one of the sins (XXXVII. 28,
34; also Manu XI. 66).

! argum, Wiy, gfaa
Manu XI. 4l —wfg€lsrfiadlq ame: s@@Ea ) swmd 9tq

ar4 dfteares f§ aq1 And again WUl AEgE 4 FE@G | @
AFIUFS FAIRAFAET |

* Aeer ar ug arat wafa disfagzar@a’ | Kullika on Manu XI. 41,

¢ wiaya: FUdA waaedal  Savara on Jaimini 1. iii. 2.3,

° ger@ yAuedld MnadAaad dadafy WA wwla WA |

¢ 110 wAmd 7 fagw fkaqwafa fom

? Manu XI. 41,
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In case of impurity of any kind expiation and re-habili-
tation of the sacred fire by means of a fresh rite as at the
start were necessary. The question of fire-offering in the
case of a widower is discussed in many places in the Smrtis
—Manu V. 168, Ysjiavalkya I. 89'. On the latter ¢loka
Vijianesvara comments that the house-holder who has
begotten no son or performed no sacrifice nor is
entitled to any other A¢rama shall in the absence of
another wife remarry and re-instal the fire.? He quotes
two texts to the effect that during the life of the
first wife to cremate the second with the sacred fire is a
sin equal to the drinking of Sura." On the death of the
second wife the man who gives up the sacred fire is to be
regarded as the slayer of a Brahmin. These provisions
are repeated by the later Smirtikaras, such as Katyayana
(XX. 9, XXI. 1).!

Vyasa inl. 15 describing Tretagnihotra as one of the
sixteen Samskaras also shows the obligatory character of
Agnihotra.  Paraéara says that one who abandons the
sacred fire turns into a visala or sudra’. (XII. 29). In V. 13-
14 he provides for the case of an Agnihotrin who dies

' Manu V. |68—wm@ii gemifed  swmawasfo  gazicwai gaiq

gauNERT 94 Yaj. 1. 89, zisfamifudlida fed swadl dfai) welq fafy-
EHAEICEIECEOUR .

* waquifeagd@isfeas argarMiEafasal a1 wrRawd |

P @S 9 vl 2Rz amfAwifuiv; 1 sitasi wgame guaaed fe aq)
gawn fr@Parat Nsfad agqesqa ) aww’ & faaag a9 w@EE agaasa)

¢ wamafy widnat dfzwife @ fe afiq . surfvwif ag @9 arEsd gaEEg
* ¥ md AGAYE GEINHIELTR |\ dAIENAE §a; TINIICAH |

5 gagrQsfaudthat padswr we a8 @ad fawwag Aqwfe’ @ wodq
WM 3afed aft N Jafawifys w4 ganq wfafed fafuag Nfagsa: &
FNNRUNEE y|ify’ wadga:  Fafowasdfa g&v; isw war- Vyasa [ 15.

Parasara XII. 20—«fgsiamlq uftwer sxnugaafsar | IgFa@daEmn
¥ R 79 @ |
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while away from home'. Gobhila-smrti a late work
also prescribes the rehabilitation of the sacred fire when
a man loses one of his many wives . It is clear from
these passages that the practice of Agnihotra was beset
with difficulties. It was eminently suited to a settled condi-
tion of society in which, assured of royal patronage or
popular support, the Brahmin lived at home and had rarely
to leave it for the sake of livelihood. It also required proper
training and Vedic learning. Without these the perfor-
mance of Agnihotra is prohibited by Manu’. Since
the time of the Buddha Vedic rites and sacrifices were
falling more and more into desuetude, and strenuous efforts
to revive them were made, as is well-known, by Kumarila.
*Parasara who is placed in the 8th century pictures the
Kali age as one in which Agnihotra languishes'. But
inspite of the decay of Vedic rites and practices there has
been even in later times a marked reluctance to give it up
altogether. Maskari the commentator on Gautama is un-
aware of the prohibition. He quotes Jatukarni a Smrtikara
of the third or the fourth century A. C. enjoining its
practice”, and also a lesser known sage Vyaghra . The

' V. 1314 wifearfafss wfeq wanq smdfea ) smmagawaenfy-
IR 2R Nafgdtade gaat wfvwwar |

2 smr 47 sy wfaerite  awsfa | gAugiARaS swim A g Aad |
zreafafawidl aedt g=dfmal wanesfamigya aag@sfaafaa; 1 111, 4.-5.

'@ g g @ gafaniwfed @ wifaw | e wirfasiaw il adwaaan
733 e 96 4 J¥a: ¥ 9 99 af | q@amge Var @ Wwwa; . X1, 36-37,

* Cf. Mahabharata, Vana P. CXLIX. 34, CLXXXVIII. 32.33,
CXC. 26; Santi P. XC. 1-8 wfgaar aft faen awrs wszfann: 1 95 w@ s\Ef@
agr s gt CCXXXVIL 68—z~ « 9 gaw 3z wfwydsfaan |
SAdles wa9ry famryddiear |

¢ e aifaRarfa gagan nowfa | gy vgas afeq sfagd azn 1, 31,
witaa™ JygeN fawg a=aq ) aesq fafyag qarg @@ gafie;
¢ st Mewn wwed 9, wwa gaqdrs @R 9 |
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prohibition of Agnihotra in the Kali age is not universally
admitted. At any rate its validity is narrowly restricted.
The prohibition of Agnihotra rests on three texts—one
of Nigama' anonymously quoted in Hemadri's Prayascitta-
Khanda, p. 90; another of Vyasa® quoted in Smrti-
candrika and Nirnaya-sindhu and a third of Laugaksi’
quoted in Smrti-candrika. This last passage distinguishes
two kinds of installation of the sacred fire and says that
the one kind obtained in Parva-yuga (either former yugas
which preceded Kali or in the earlier part of the Kali age).
But all these texts are qualified by Devala', according
to whom so long as the authority of the Vedas and the
Caste-system are acknowledged both Sannyasa and
Agaihotra are to be practised. Upon a reconciliation of all
these texts the conclusion is deduced that the second kind
of installation (ardhadhana)® is permissible so long as
respect for the Vedas, and the social structure comprising
the four Varnas continue.” Mr. Vaidya opines that

Kalivarjya Text—XIII(b).
Kalivarjya Text—X(a) This gives the year 1199 as the date
from which Agnihotra was to cease.

'owiuE A4 Nammiuiyg gew afas ) @@ adiwsfe; gagmmar
( fan ) )

¢ Kalivarjya Text X(b).

* The two kinds of installation are thus distinguished : @aifufgwr
favsR | wwamAlstiy AT wigar Wit yaw amag wfagaaa At
181 wagdaR | ga g faMEAST 94T va st s<fanarga, aag -
RN, a7 YREEAH  @wifn wer wagw: NoEq sgAgiEE | a-
FAARE —WEGAMT  IAR@ ARH@® R ( FCR-—RIRLR)
waifzfusiafeat « Maw-v-g—wo) 1 wh @M famewl gfa wae we
LAFHTATER AY N dafamifny | awe—yeo)
® A different view is taken by Anantadeva in Smrti-kaustubha :
Ay gANETfafa wiwmwak  @infgasmizfh dfaq) a7 afasagagas

diza®  falewe sfiv@mata el ageud wiiMdveEswaE wgfaEq o
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the prohibition of Agnihotra belongs to the period 1000-
1200 A.D. and it was due to the greater vogue of the
worship of the five deities;’ He says, further, that ‘‘to
a Karmatha the sacred fire is everything, to a ‘‘ sannyasin it
is a nuisance.”” ‘‘Sankara acting in tune with the absorbing
sentiment of the age which favoured the life of renunciation,
preached sannyasa and deprecated Agnihotra.”” In the
Smrtyarthasara in which the long list of Kalivarjyas is first
found the prohibition relates to the installation of the Prajarani
by Brahmins for the progeny. Vyasa to whom the text limiting
the period for the practice of Agnihotra to the first four
thousand years of Kali is ascribed distinguishes in I. 14-15
two kinds of installation of the sacred fire—vivahagniparigraha
and tretagniparigraha. The term Tretaparigraha is explained
by some as the adoption of Sannyasa along with the Tridanda
but seeing that Sannyasa is generally prohibited in the same
text, the mention of this special variety once again would
be illogical. In the Dharma-sindhu, a digest composed in
1790-91, the term is better explained as the adoption of
Agnihotra.® The term prajaraniparigraha is explained by
Ananta-deva in his Smrti-kaustubha as the adoption of
Agnihotra on the occasion of the Homa in Jalakarma (natal
ceremony) which obtains in some branches. It is so explained
in the Kalivarjya-vinirnaya.” The incident of Agnihotra

waua  “grazaefenmnsha ’ At 2amawd  gswiA-wfaggadfain  fateq
aqINEMIE Sgewnd 9 SfyFuewiam agdw mEvEgaRs a9 9519 |
SAAGNT  wgagdq  Maadn;  dwafrdafacfanmieai@sansdy  vfa-
vgary ‘WAl gE@mnuaEmnusan FQuufsrEvadad |

! gomgen

? wfgfie@ai; gateeg |

' gorfgsnadi raase1d wifaufead fafed) 2. 1—Cf. Jabala. M3 gals:
fa wfgEr afamgedme g9fa, aElgsrsdorgaanfy Nemfraafaise.
geredga: @ wwife: 1 (cited by Raghunandana—Pray. Tat., p. 550, Jiv.

Edn.) fasrat gxfasitamg snarcfasfas:—Kalivarjyavinimaya.
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known as the licking of the agnihotra-ladle and its use as
such was also prohibited due to stricter 1deas of ceremonial
purity which grew up in later times. The Havani was a
large ladle into which offerings like milk were put in small
quantities from a smaller ladle called Sruva before the whole
was poured into the fire. After the Agnihotra Homa the ladle
was licked and thereafter it was again used in the sacrifice.
Sacrificial utensils like the camasa did not require cleaning.
Thus Apas. Sr. Si. XXIV. 13 says that for drinking Soma,

the camasa does not become unclean.’

So also Baudh. Dh. S. I. v. 43-45.? That special clean-
ing of the ladle used in Agnihotra is not needed is elsewhere
laid down in the same work (1. vi).”

Blowing the Fire with the Mouth

The prohibition of this practice wasdue to the ascendancy
of stricter ideas of ceremonial purity. The sacrificial fire
used to be kindled by blowing with the mouth. But it was
objected to in early times. Thus Apas. Dh. S. I. 15-20—
Nor shall he blow on fire with his breath.' This rule
applied to one not clean and initiated, aprayata. The
commentator Haradatta adds that in the case of one initiated
this is not to be blamed.” On this point there are contradic-
tory texts: Vaj. Sr. S.: Fire was created from the mouth

! QmuEgeRaw wyfaams: |

? sRm@EARTNATIGET | ... AWM 4¥  WHER@Iet - 4 @adfwer
wafa sfa gfa; |

1 gfegeadiueammaadad (28) | a2azas frg wiq (30) | adazfudia anffa®
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hence one should kindle it by blowing with the mouth.'
Gautama 1X. 33, on the other hand, forbids it.> This conflict
of opinions is evident in Manu IV. 53. Haradatta says that
in view of the Vajasaneya text the blowing of the Srauta
(sacrificial) fire is permitted but not of the Smarta or domestic
fire. And there is also another view that the rule is obsolete,
a hollow reed or bellows being fit to be used to avoid saliva
falling into the fire. Katyayana 1X. 14-15 (corr. to Gobhila
Smrti VII. 135-136) shows the conflict of views : While about
to offer the oblation or actually pouring it, one must not
kindle the fire with the hand (pani) or the sacrificial utensil
called vajra or with a piece of wood but may do so with
a fan. Some enjoin kindling with the breath since fire
sprang from the mouth, i.e., from uttered mantras and they
apply the prohibition to the kindling of domestic fire.* This
conflict is ended by the Kalivarjya which applies to the
kindling of sacrificial fire, ancient texts having prohibited
the kindling of domestic fire.

Human Sacrifice

The prevalence of Human sacrifice in Vedic society is
almost unanimously denied by Western scholars but
indigenous Pandits although concerned to dispute practices
such as widow re-marriage and the marriage with the maternal
uncle’s daughter have not been anxious to challenge that
this sacrifice at one time obtained. On the other hand,
the injunction for it is pointed out by the Digest-writers such

! gawifyomada | gar g@Avafrafzfa . Haradatta quotes an ano-
nymous text (possibly Katyayana's). g@fqu@sfy’ gmigifacama

2 wg@eAay ... a3 |

Y A% 9 ¥3 97 gl wrgefa: | 9 gEizlowas galz st swerfean
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as Kamalakara and Anantadeva.' And the belief that great
merit was gained by its preformance lies behind the relics
of it that have come down to modern times.” There is
also the mention of Purusamedha in Vedic passages bui
this is generally taken to have been a symbolical sacrifice.
Certain verses (as in the Purusa-siikta), however, read as clearly
suggestive of the ritual of human sacrifice.” The legend
of Sunahéepha (in Aitareya Brahmana, VII. 13. 18 and
also Kausitaki Brahmana) is a definite piece of evidence for
the existence of the sacrifice in ancient times. Hariécandra,
an lksaku king, the lord of a hundred wives, yet childless,
had at last, under the boon of Varuna, an only son Rohita
by name. According to his previous vow he was called
upon by the deity to sacrifice this only scion. Delaying to
do so, he was stricken with dropsy. At last, Rohita
persuaded Ajigarta, a poor Brahmin, to sell his son Sunah-
éepha for a price to be sacrificed to the god. No man
coming forth to immolate him, at last the poor father agreed
to do so himself. But Sunahéepha by hymning the god had
his bonds loosened (whence his name Devarata) and he was
adopted as a son by the sage, Visvamitra. The refusal of
all people to kill the boy and Visvamitra's rejoicing at the

' Yajarveda, Ch. XXX, gives a long list of the classes of men

prescribed for saciifice for differtent purposes. Nirpayasindhu cites
from Kandika V—aw@ ammwq (&) and Smirti-kaustubha from
Kandika XXII—& wsiwan 1 The ritual is thus described by
Mahidhaia under Kandika H—amausadiifasiaqag: gasdvega am
vafg | JagmemE@ew: | wa safdafaciw wafw wedivss: uw gar sfa
wainfgs. fewfa) <3 ggaefwst wafa cmemfadidtan gad wafa Age
wiagy #=a@ a1 9% agw (@ra7q) Under Kandika XXII aa: @=:q
AU 3t fageiqaafa)
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failure of the sacrifice suggest that this form of sacrifice was
no longer common." Naramedha must have fallen into
disuse at a very early date and hence the early Smirti-sitras
an1 Samhitas did not think it necessary to treat it as one of
the current yet reprehensible practices calling for express
prohibition. The prohibition occurs in Brahmapurana,
Garudapurana and Brhannaradiya-purana. This prohibition
was perhaps felt to be necessary as a warning or protest
against the revival of human sacrifice as a Tantrika or
Kapalika rite. King Yasovarman visited Bindhyavasini to
whom human sacrifices were still offered

The Horse Sacrifice and the Royal Sacrifice :
Asvamedha and Rajasiya.

Historical evidence of the celebration of Aévamedha is
obtained down to about the end of the first millennium of
the Christian era. In Sat. Br. XIII. 5. 4 * a list is found
of the performers of this sacrifice, Indrota, Daivapa,
Saunaka (Janamejaya-Pariksit), etc., down to Satanika-
Sataratra and the list agrees more or less with that of the
performers of the Royal sacrifice.t Pusyamitra in the 2nd
century B.C., is known to have performed it under the
direction of Pataijali 2. The practice continued in the first
six centuries of the Christian era, and to the time of
Harsavardhana and even later. The Calukyas, according

' Thus Mahabhirata—Sabhaparva, Ch. XXII, $l. ll—-g=ui
auIEwl W W e, FQA9A | @ F¢ WPhed aefwwf@ 133q 1 But in Asva-
medhikaparva, Ch. IlI, $l. 8-—its performance is advised. Umgarzast
9 GHAIY WA | ACAWE 79 @areT giufsT

#*  Also in Sankhayana Srauta Satra XVI. 9.

t In Aitareya Brahmana VIII. 21-23.

V. Smith—Early History, p. 304,
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to an inscription of Kirtivarman, dated 578 A.C., were
devout followers of Vedic rites and performed many sacrifices
including the Aévamedha.’ In a stone-pillar inscription of
Skandagupta, Samudragupta (middle of 4th Cent., A.C.) is
described as the reviver of Asvamedha then long in abeyance
during the Buddhist Kushan rule.? Indra-visnu a Brahmin
king is stated to have performed several Kralus or sacrifices.’
Pravara Sena Il is described as the daughter’'s son of
Maharaja Bhavanaga in a line of *‘bathers after ten
Asvamedhas.”"*

Kumara Gupta I, a son of Vikramaditya and King in 413,
performed it (Smith, p. 316). It seems that the horse-
sacrifice was revived under the Gupta Kings although
bloody animal-slaughter was on the wane under the
influence of Buddhism and the Pauranik religions of a
later date. The Karkataka dynasty of Kashmir is said
never to have performed Asévamedha.” Pulakeéin the
Fast (d. 567 A.C.) is known to have performed the
horse-sacrifice.* Lalitadiiya (according to Chachanama)
conquered the different quarters of the globe (including
Baluchistan and Turkestan) about 712 A.D. like Samudra-
gupta bul refrained from it. Among the Pallavas of Kanci
who were orthodox followers of the Vedic religion, this
practice was found, as in the case of Sivaskandavarman.

1

Badami Cave Inscription—Indian Antiquary, Vol. VI, p. 363.

2 Corp. Ins., Vol. lIl, No. 12 : fedigam=avwarewt 1 Also proved
by coins struck on the occasion and the stone-figure of a horse found
in Oudh and now in the Lucknow Museum.

* Corp. Ins., Vol. llI, No. 36.
4 gomAuEgegEmEt .. - AgORvaa@ERiza; |
5 Vaidya—Medieval India.

¢ Smith—Early History of India, p. 441. Adityasena of later
Gupta Dynasty (642) performed it, Ibid., p. 332.
4—1366B
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Among the Varmans of Kanauj who rose to prominence
in the 7th and 8th centuries, adherence to the Vedic religion
was marked. The conquests of Yasovarman, their greatest
King, are described by Vakpatiraja (in Gaudavaha) as
having extended down to the Malaya coast and even against
the Parasikas although he was defeated finally by the
Calukyas. According to C. V. Vaidya, the first set of
Hindu kingdoms in medieval India (600-800 A.C.)
signalised the assumption of royal power by the performance
of the Asévamedha but not so the second set (800-1000
A.C.)." He opines that by 700 A.C. aversion to animal
sacrifice reasserted itself and Vedic animal sacrifices died
out finally. In the 9th century India was totally changed.
Buddhism had, no doubt, disappeared except from isolated
places like Magadha. But Vedic Aryanism also was no
more. According to Todd horse-worship and A¢iamedha
among the Rajputs prove their Scythian origin.” By the
close of the tenth century the Rajputs began to assume
their place in the political arena of India. The Rajputs,
accordng to Mr. Ishwariprasad, idealised chivalrty which
led to fierce wars among themselves. The numerous Rajput
princes hopelessly blinded by petty jealousies failed to
visualise the future that lay in store for them. It is reason-
able to conclude that the prohibition of Asvamedha and
Rajastiya in the Kali age was felt to be a necessity in
these conditions. Raja Jaycand, the contemporary and
rival of Prthviraj, is said to have celebrated Aévamedha®

' Vaidya—Medieval India.

Rajasthan, Vol. I, Ch. VI.

*“Jeysing, the founder of Amber, it is said, intended to get
up the ceremony of the ashvamedha jugga or sacrifice of the horse
—a rite which..... had entailed destruction upon all who had
attempted it, from the days of Janamejaya the Pandu to Jeichund,
the last Rajput monarch of Canauj'’—Rajasthan,Vol. I, p. 1220.
Jeysing's date—Ist half of [8th century, '

3
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and, according to tradition, Sivaji in later times had the
advice of Gagabhatta to perform the long-disused triumphal
rite.’

The performance of these two sacrifices is enjoined in
the Vedas not merely in the case of princes. It was
prescribed as an expiation for the slaying of a Brahmin

(Gautama XI1X).?

Some of the later Smrtis also repeat the injunction of
the sacrifice, such as Paratara, XI1.64 and Sankhalikhita
(cited in  Vir. Mit.—Rajaniti, p. 252) in the case of a
Sarvabhauma king.’

That the Asévamedha was a sacrifice difficult of per-
formance was realised in Vedic times. The conditions for
the performance of the horse-sacrifice were difficult of ful-
filment as realised in early Vedic times. Apas. Gr. S.
XXI. I': A Sarvabhauma (i.c., a king of all the land) may
perform the Asévamedha Also one not so (=fq at
waepia: ). This addition 1s regarded by Keith as made
by a later hand (cf. Baudh. XV.I: A king victorious and
of all the land should sacrifice). Warning is given in Tait.
Br.ii. 8, 9. 4: He 1s poured aside who being weak offers
the Asvamedha (Keith's Introd. to Black Yajurveda, p. 132).
It is spoken of as an ulsannayajiia. Sat. Br. XIII. 3. 3. 6:
Asvamedha is indeed as it were a disused sacrifice, for
what is performed thereof and what is not? Tait. Sam.
V. 4. 12. 3: Asvamedha is indeed a disused sacrifice, for,
say they, who knows if the whole of it is performed or

not? Eggeling (S. B. E. XLIV, p. 334) has a note:

! Cf. Matsya-purana, Ch. CXLIV, ¢l. 83—usfa waidg uma;
qENNa; |

2 grawAdv alfa g qwrd At aweat sFHET aAR |

3 Parasara—3Fa argR@a ww g yEduiE o gA gaEd) W a@e-
gugafa i Likhita—uear qsa; @i am@s) aat 3Fq  avq aw@ea A
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** Perhaps, however, Utsannayajiia rather means a decayed
sacrifice, i.e., one which has lost (or in the usual performance
is apt to lose) some of its original elements, whence the
Samskrti tune is to be used for the purpose of making up
the lost parts.’” '

The prohibition of these two sacrifices rests on texts
from Brahmapurana, Garuda purana; and Brhan-naradiya-
purana.

Cow-sacrifice

The prohibition of cow-killing is under these heads :—
(@) The cow-sacrifice—M#Aa:, MAY:, W MaY: |

(b) The killing of the cow by the Brahmin in the
sacrifice—maa megfa:

(c) The sacrifice of cows in honour of the bride-
groom, the guest, the manes or piirs or the king aufafw-
famda: agquisTafmar

(d) The killing of the sacrificial animal by the priest is
also prohibited—uifaaq |

The extent to which and the forms in which animal
sacrifice (Pasu-yaga) prevailed in Vedic times need not
be detailed here. The three main divisions of sacrifices
were Isti, Pasu and Soma. The extensiveness of Pasu-
yaga led by a revulsion of feeling to the Buddha’s teach-
ings of ahimsa and as a result to a shrinkage of Vedic
usages altogether. Cow-sacrifice is prescribed in the Vedas.”
Akin ‘to Gosava or Gomedha® is Gosava the name of

' The expression utsannayajia is otherwise interpreted—"*Or

as the Sayhita has it—essentially like the fire-offering an utsanna-
yajia—a sacrifice of great extent and elaboration’’ (Keith's intro-
duction to the Black Yajurveda, p. 132).

? feraqdt af amAmwa cf. V.S.24.8; MS.3.13.9; 170.7;
V S. 28. 33.

3 Rgveda VII. 25. 8,

.
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an ckiha (one-day) sacrifice.’ Gosaira occurs in Tait.
Sam. VIII. V. 1. 1. According to Gobhila-Grhya-sitra 111.
vi. x, Gosava was ‘a sacrifice by which a thriving con-
dition for cows is obtained * (Max Miiller). There was also
a Smarta-yaga called Sala-gava.” Hiran. Gr. Sitra 11.3.8. 1
runs thus :—

Now (follows) the sacrifice of the $ila-gava (or spit-ox for
propitiating Rudra and averting plague in cattle).

The killing of cows was also a part of other functions
as honorific offerings to a Brahmin, a King or a guest.’
Sankh. Gr. S.11. 15 (2): Let the arghya not be with-
out flesh. (3) On the occasion of a sacrifice and of a
wedding let (the guest say) make it (ready). (4) The animal
offered to the teacher is sacred to Agni. (5) If offered
to an ofhciating priest, to Brhaspati. (6) If to the tather-in-
law, to Prajapati. (7) If to a King, to Indra. (8) If to a
friend, to Mitra. (9) If to a Snataka, to Indra and Agni.
(10) Even if he performs more than one Soma-sacrifice
during a year, let only priests who have received (from
him) the arghya-reception officiate for him, not such who
have not received. Sankh. Gr. S. 1. 12. 10: At the
wedding one cow when the arghya ceremony has been
performed; in the house one time ; these are the two
Madhuparka cows. There were thus two occasions in
connection with wedding—on reception of the bride-groom
and on arrival of the newly-married couple at their own
house—this being offered by the Acarya.

! Tait. Br. ii.

? Par. Gy. S. lII. viii ; Kat. Sr. S.—Vidyadhara Sastri's note :

“wg gEaa;”’  satfear fafed)  dizew: swfds, sa@ft @@ fabgan
waq8[AR, W@ Suag @EaF gehaEr (w9, w.g, €,32) sfa i
R WA aEfaAEgEE |
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Oldenberg has a note on Sankh Gr. S. II. 15. 2 and
3—two verses ‘‘which seem to contradict each other.
Perhaps it is not necessary except in the cases of a sacrifice
and of a wedding to kill a cow but in any case, even
if the cow offered to the guest be declined by him,
the host should take care that some flesh be served at
that meal.”

Narayana on Aévalayana Gr. S. I. 24. 33 says that *‘‘in
case of slaying, the feastis to be on its meat, in case of
letting off, on some other.”””  Similarly, Buddhists distinguish
between eating flesh and eating flesh of animal killed expressly

to entertain a guest. (S.B.E.)

Hiran. Gr. S. 1. 4. 13 describes the procedure thus :

10. Then he utters to him the announcement ‘‘ The
cow.” 11. That (cow) 1s either killed or let loose. Even
in the present-day weddings the barber cries out, ** The
cow,”” *‘ The cow.”

As. Gr. S. 1. 24. 23: When he has sipped water they
announce o him ‘ The cow.’

24. Having murmured, °‘‘Destroyed is my sin, my
sin is destroyed,”’ he says ‘' Om, do it,"" if he chooses to
have her killed.

Astaka was a Sraddha performed on the four Astami
Tithis of the dark forinights in Hemanta and S$iéira as
required by Paras. Gr. S. Ill. 1. and it had to be per-

1 quuisIqud amidd WAay, SqGAA9S wiqa |

2 ggagyaa@fedisest | Acc. to Mit. there are four such days
and acc. to Raghunandana three—in Agrahiyana, Magha and in
Phalguna. Apararka on Yaj. l. 146 cites Paithinasi—dY.was. aw
waifeeise®t;, afMiinwas 389% 1 and Saunaka ®amfufavdiggaingranot
wedimean | Viévanatha's bhigya—fagamasfy waaifay swedy maw-
Fgamaifne y@E 1 aw w4 &€ Maaudndnasaiea e |
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formed with offerings of cakes, beef, green vegetables to
Indra, Viéva-deva, Prajapati and the Pitrs (Manes). It
was obligatory on the Agni-hotrin according to As. Gr.
S. 1. iv. 11.' Directions for the Astaka Sraddha with the
cow are given in Gobh. Gr. S. Ill. 10 and for the Anvastaka
in IV. 1 and V. 4 (vide Visnu, XLVII)*.

In Khadira Gr. S. Ill. 4 they are thus given: (5) On
the middle (Astaka) a cow (is sacrificed). (6) Going in a
northern direction (from the Fire) he should kill (the cow),
the head of which is turned to the West, the feet to the
North. (13) He should sacrifice with (the formula): to
the Astaka svaha. (14) The abadanas (portions cut off)
he should have taken from all its limbs, (I5) not from
the left thigh and the lungs (16) The left thigh he keeps
for the Anvastaka. (17) He should cook the abadana
and the mess of sacrificial food (stirring up the one and the
other) with two different pot ladles. (18) The juice he lets
drop into a biazen vessel. (19) The abadanas he cooks on
branches of the plaksa tree (20) From each (abadana)
he should cut off (prescribed portions and put them) into
a brazen vessel. (21) And from the mess of cooked food
(22) let him take four portions or eight portions of Ajya
and let him sacrifice it with ‘“into Agni'" (M. B. Il 1. ix).
(23) let him make oblations out of the brazen vessels,
each oblation with two of the following : (24) The oblation to
(Agni) Svista-krt with the eighth verse. (25) At a sacrifice
to the fathers the omentum (bapa) is sacrificed with ‘‘ carry
the omentum’’ (M.B.II. 3. 16). (26) At one to the Gods with
Jata-vedas. (27) If (the deity is unknown) assigning that.
(28) As ‘““to the Astaka.”” (29) An animal is the

VoW IASEAT 9gAT WIAAIRT ¥ W@AY R JIqAeA Wiyar a awgdlg
yt Reekfa, 7 @ares; @)
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sacrificial fee at (the sacrifice of an animal). (30) A full vessel
at (that of a mess of cooked food). Compare Par, Gr. S.
Ill. 3 on Sraddha with meat. Ap. Dh. S. Il. vii. xvi:
(25) Beef satisfies the manes for a year. (26) Buffalo’s (meat)
for a longer time than that. {27) By this permission of the
use of buffalo’s meat, it has been declared that the meat
(of another) tamed and wild animal is also fit for offerings.
Vidyadhara Sarma in his edition of Katyayana Srauta
Sutra says: In the Kagva and Madhyandina branches the
rite has disappeared with the prohibition of beei. In other
branches it is still obligatory since no meat is prescribed in
them.'

The cow was called Atithya which Sat. Br. Ill. iv. 1-2
thus explains: Now as to why it is called guest-offering.
He, the purchased Soma, truly comes as his (the sacr.ficer’s)
guest; to him (if offered) that (hospitable reception), even
as for a King or a Brahmana one would cook a large ox or a
large he goat—for that is human (fare offered to a guest) and
the oblation is that of the Gods; so he prepares for
him that guest-offering.

But the slaying of the cow was optional; it rested on
the pleasure of the guest. Thus Par. Gr. S. 1. ni. 26-31:
When (the guest) has sipped water (the host) holding a
butcher’s knife says to him three times, ‘‘A cow.” He
replies: ‘‘ The mother of the Kudras, the daughter of the
Vasus, the sister of the Adityas, the navel of immortality."’
o the people who understand me | say, ‘“Do not kill
the guiltless cow which is Aditi.””* [ kill my sin and
N.N.’s. sin. Thus if he chooses to have it killed. But if he

! gifym@  wamavaa-wasft gg Natew zmew  fagag @9 qad
wegGgmy st atew 7 fagaq Aei faeamgeag
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chooses to let it loose, he should say, ‘“ My sin and N.N.’s
sin has been killed. Om: Let it loose: Let it eat grass.”
But let the arghya not be without flesh. On the occasion
of a sacrifice and of a wedding let (the guest) say, ‘Make it
(ready)’. Even if he performs more than one Soma sacrifice
during one year, let only priests who have received from
him the arghya-reception officiate for him, not such who
have not received it, for this has been prescribed in the
Sruti. (Ap. Gr. S. 1. v. 13-17).

Ap. Gr. S. 1. iii. 9-17 reviews the occasions for cow-
killing; (9) These are the occasions for killing a cow, (the
arrival of) a guest, (the Astaka sacrifice offered to) the
fathers, and marriage. Likewise Ap.Dh.S.in2.4.8.7;
A cow and the madhuparka (shall be offered) to the teacher,
to an officiating priest,' to the father-in-law and to a King,
if they come after a year has elapsed.

Doubts arose as to whether such meat-offering was fit
to be eaten’ and it is declared in Ap. Dh. S. 1. v. 17. 30.
(But the meat of milch-cows and oxen may be eaten.
(31) The Vajasaneyaka declares ‘Bull's flesh is fit for
offerings’. That such doubts were expressed even in the
earliest times is shown by Sat. Br. Ill. i. 2. 21 : Let him (the
consecrated) not eat of either the cow or the ox, for the cow
and the ox support everything here on earth. They (the
Gods) bestowed on the cow and the ox whatever vigour
belongs to other species (of animals) and therefore the cow
and the ox eat most. Hence, were one to eat of an ox or a
cow, there would be as it were un-eating of every thing or as
it were a going on to the end (or to destruction). Such a one
would be likely to be born again as a strange being (as

! Saunaka cited by Apararka :
i@ gar aygaarsdq aaafEan UF ereEEyiggageE 9
* In Rgveda the cow is called aghnya—not to be slain—16 times.
—Vedic Index.
5—1366B
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one of whom there is) evil report such as ‘ he has expelled
an embryo from a woman,  ‘ he has committed a sin *; let
him therefore not eat (the flesh) of the cow and the ox.
Nevertheless Yajiavalkya said—‘1 for one eat it, provid-
ed that it is tender.’

But the ancient tradition lost its force by slow degrees.
In the earliest Dharma-sitras we find repeated the various
views given in the Vedic texts quoted above. For the sin of
expulsion of an embryo, Baudhdyana prescribes the expiation
of Gosava, Asvamedha or Agnistut {Il. 1). In Il iii. 63-64
he mentions the occasions for cow-sacrifice. Gautama 17.28"
mentions the cow and the ox as forbidden meat. Apastamba
I. 26. 1 prescribes a penance for cow-killing.

Vasistha X1® prescribes the performance of Sraddha
with meat. While subscribing to the cult of non-injury,
he makes an exception in the case of sacrifice.

A tendency is thus evident to restrict animal sacrifice
and meat-eating lo the Sastraic prescriptions. It is difficult
to deny that this was due to the re-action against animal
slaughter noticeable after the time of the Buddha, and to
the wave of Ahimsa or cult of non-injury that Buddhism
created. The position of Manu is in accord with that of
the writers of the Dharma-sitras just mentioned. He also
recites the occasions for animal slaughter * and while stress-
ing the virtue of non-injury puts forth a strong plea in

' mea agwwgegnidan: | gaswn  owmfafean wan  aEfawE

wfafaggan an o atfesit | qgarr gt CagewaEdt | 63-64.
! AAAgEAIRF, afeq w@aATd afRq UsW gy ww agErawfa
39 qHY gUZN, —a& wiaR | Vasistha is quoted in support—wel § a=a-
IR flt amARed famad ) aaifafesdomae SETs sl salmeeat)
afugfawig aui—fuaRaifafagramad agq féaifzia amangra
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favour of sacrifices ordained in the sacred texts.! Amongst
the kinds of meat meant for Sraddha, Manu omits beef
and instead prescribes milk-preparations.” In him, therefore,
there is a see-saw between the higher ideal of non-injury and
respect for the letter of the Vedas. = The scale turns a little
more towards the former in Visnu. He regards the killing
of the cow as a minor sin and prescribes penalties for it
in the shape of Candrayana or Paraka or Gomedha or
Govrata (L. 24). Chapter LI ends with a long discourse on
non-injury repeating some of Manu's verses. The cultus
of the cow is developed in Chapter XXIIl which sets forth
the many virtues of the cow but he retains the old tradi-
tion still (LXXIV-1 and LXXX-2). Yajiavalkya is opposed
to meat-eating on other than occasions prescribed.® He
also adheres to the old usages and like Manu omits beef
from the kinds of meat fit for Sraddha. Katyayana's
ritualistic Samhita (printed as Gobhila in the Anandasrama
series) prescribes the performance of Sraddha without
meat,’ which seems to have become the rule about his time.
Satatapakarma-vipaka, Chapter 1, details penances for cow-
killing. This topic is dealt with at increasing length in
the Smrti works henceforth. Kasyapa on penances for
cow-killing is quoted by Viéva-ripa on Jajiavalkya 111-263
and also by Maskari on Gautama (22.18). He also quotes

Vgl aymavgwe wiical @ fadsfa @ www fealw: gEAamagd
V. 46. Also V. 42-44,

* gaggiy w=A gger qm@a g1 111 271. Medhatithi on 111, 123—
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verses and a prose passage from Brhaspati.' Hemadri
Prayascitta Khanda pages 80-96 gives exiracts from Puranas
mostly of a late date on the same topic.” With the reaction
against bloody animal sacrifices necessarily came a feeling
of disgust towards the function called go-samgnapana that
is the killing of the cow by suffocation which used to be
performed by a Brahmin.

Samitra ( WrfA9 ) was merely one of the functions of
the priest slayer—the Samita. As. Gr. S. 1. 11 : (I). Now
(follows) the ritual of the animal sacrifice. (10) To the
west of the Samitra (fire) he (the Samitr) kills (the animal),
the head of which is turned to the East or the West,
the feet to the North; and having placed a grass blade
on his side of the (animal’s) navel, (the performer) draws
out the omentum, cuts off the omentum, seizes it with the
two Agni-spranis, sprinkles with water, warms it at the
Samitra (fire), takes it before that fire, roasts it, being
seated to the South, goes round (the two fires) and sacri-
ficesit. In the Jaimini Sitra as also in Sabara-bhasya and
in the Tantravartika, the place of the Samita among the
priests officiating at a sacrifice is discussed (l1l. vii. 28-29).

The use of Sura or Spirituous Liquor

The prohibition of drinking forms two topics in the
Kalivarjya texts :—(1) the restriction of drinking in course
of the sacrifice called Sautramani—ataw@afy guagaw

U ogewEar g “errw€a Ned) qwg uiug sgwA | SRl wiwa 9T
awAIS AT ERAVA QYA TR FF U AT an@F eI WY® A@F armare
Wagar gdicars gvafa; |
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9 ®@9%. (2) the ban on spirituous liquor in general—on ®T,
#T or AY.

No injunction in the Hindu sacred law is more insistent
than that for abstinence from spirituous drink, and it dates
from the remotest period. Sura is spoken of in Vedic literature
with approval in some places' and with disapproval in
others® It is contrasted with Soma and seems to have been
the drink of ordinary life.” Sat. Br. X1l. 7. 3. 8: There are
both milk and sura—liquor ; for milk is Soma and the sura
liquor-food ; through the milk he secures the Soma-drink
and through the sura liquor-food. And milk is the nobility
(chieftaincy) and suré@ (liquor) the peasantry (clan); the
milk he purifies after purifying the sura-liquor; he thus
produces the nobility from out of the peasantry, for the
nobility is produced from out of the peasantry.

Sura was the drink of men in assembly or Sabha and
caused broils." It is regarded as an evil thing, and classed
with meat and dicing.” In Sat. Br. 1.6.3.4 there is a fanciful
explanation of the stammering speech of the drunken. From
the one which was spirit-drinking further a sparrow sprang ;
whence the latter talks as if stammering, for he, who has
drunk spirits, talks as if he stammers.

It had its place, however, in the animal sacrifice called
Sautramani. This sacrifice was so-called from its deity
Sutrama (Indra). It was of three types—obligatory (nitya),
optional (kamya) and occasional (naimittika). When

! Rgveda . 116.7; Atharvaveda XIV. 346; X.6.5; Sat.
Brahmana XII. 7. 3. 8.

2 Rgveda VIII. 2.12; VIIL. 21. 14; Maitr, sam. I. 11.6; Il
4.2;1V.2. 1.

*  Tait. sam. I. iii. 3. 2.

. Rgveda VIILii. 12 xxi. 14. Kath. sam. XIV. 6 ; Sat. Brah. |
vi. 3. 4 ; Mait. sam. II. iv. 2.

Ath. veda V1. 70. | ; Ath. veda XIV. 1. 35-36 ; XV. ix. |-2,
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obligatory, it was included in haviryajia (Gautama and
Dhirta-svamin in his commentary on Apas. Sr. S.);
performed for prosperity it was optional. If done for
purification upon vomiting soma, it was occasional. The
Brahmin alone was competent to perform it. The animals
proper for sacrifice in the three types are respectively the
goat, the sheep and the bull (Ap. $r. S. Prapa. 19). And
the respective deities are the two Asvins, Sarasvati and
Indra. There was another type called Kaukila-Sautramani
which was performed with five animals. For this milk-cups
as well as liquor-cups were prescribed.’ The former kind
of offerings might also serve the purpose, says Ap. Sr. S.
XVI. 2. 23. The sura or malted rice was bought from the
Soma-seller in the Sautramani sacrifice. Sat. Br. XII.
7.2.12. Let him rather buy them from a vendor of Soma
for the Sautramani is Soma. In XII. 8. 1. 5 : For unpropitious
as it were to a Brahmin is that drink—the sura-liquor.’
The purpose of the rite (Sautramani) has been conjectured
by Hillebrandt to be the taking over from an un-Brahmanical
and therefore though Aryan yet barbarous race of the Sura-
drinking and the modelling of it on the analogy of a four-
day Soma sacrifice and he thinks that sura was once a drink
akin to Madhu and connected with the Asvins. This is
ingenious, says Dr. Keith (Introduction to Black Yajurveda,
p. 122) but not very probable. And the view of Bloom-
field is that the rite is a deliberate copy of a mystic process—
the healing of Indra by the Asvins after excessive soma-
drinking.

The round of ceremonies spread over two years that
made up Rajasiya concluded with Sautramani.—an Isti—
the object of which was to expiate foy any excess that might

! The Caraka-sautrimani pertains to Rajasiya. The Kaukila

was meant for those desiring Heaven.
Truly the soma-juice is the Biahmin's food—Sat. Br. XII. vii.

2. 1.
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have been committed in consuming Soma-liquor. Thus
Sat. Br. VI. 1. 5. 8 says —the Soma is truth, prosperity, light;
and the Sura is untruth, misery, darkness. The nesir
taking the cups of Sura steps out by the back door. He
walks round by the back of the hall and placing one (of the
cups) in the Vaiéya's, or Rajanya’s hand, he says ‘‘ With
this [ buy him of thee.”” Elsewhere (XII. 8 1. 6) we have:
*“Other Adhvaryus hire some Rajanya or Vaisya with the
wine that he shall drink that (liquor) but let him not do this ;
for indeed the Soma-drink falls to the share of the {athers
and grand-fathers of whoever drinks the liquor on this
occasion.”” Here is the germ of the principle that it was
no reproach to the Ksatriyas and Vaisyas to drink although
it was so to a Brahmin ‘' Verily from this sacrifice (that
is Sautramani) the man is born and whatever food a man
consumes in this world, that (food) in return consumes him
in yonder world. Now this sacrifice is performed by means
of spirituous liquor (Parisrut) and spirituous liquor is not to
be consumed by a Brihmana; he thus is born from that
which is not (to be) consumed; and the food does not in
return consume him in yonder world. Therefore this
(sacrifice), the Sautramani, is a Brahmana's sacrifice. (Note):
Therefore to' a man of another caste the spirituous liquor
would not be anadya but consumable and hence it would
consume him in the other world.”” (Sat. Br. X1I. 9. 1. 1).!
As already pointed out, according to Apastamba-Srauta
Sitra, the use of sur@ in Sautramani Yaga was optional.’
But in Vajapeya it was not so. A$. Gr. S. prescribes the
use of sura in this context.’

' Oldenberg considers that the sura was never anything but a

popular drink which was turned to sacred uses by the priests (Keith
—Intr. to Black Yajurveda, p. 122).

-
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The use of sura by Brahmins was forbidden at a very
ancient date. Thus Kathaka Samhita XII. 12 prohibits the
drinking of sura.! Gautama ll. 12 repeats the same prohibi-
tion.” His Sutra, as quoted by Haradatta, adds a rider
that it is prohibited also in the case of Brahmacarins of
the Ksatriya and Vaiéya castes.” In Ch. XXIV a penance
is prescribed for violation of this rule.' Baudhayana Il. 1
et seq. lays down the penance as the scorching of the
body with hot liquor. For drinking without knowledge
(amatya) there is another penance followed by re-initiation.
And a $loka is cited to the effect that in such cases men
of the three re-generate castes equally require fresh initiation.”
Drinking from a wine-vessel also calls for penance.

In Apastamba the same rules are repeated. Every kind
of spirituous liquor is forbidden. Enteringinto fire is a further
penance prescribed.”

Vasistha in Chapter XX has the same provisions.’
He prescribes the drinking of scorching wine in the case of
repeated or habitual indulgence. According to \.itakshara
on Y3j. lll. 253 this applies to spirits other than sura.

Manu recites the rules found in his predecessors in
XI.94.95" In 94 he declares surd to be the excrement of

b a@rg miww; g3 9 fusis
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food and hence sin itself and forbids it for the three higher
castes. In 95 he divides surd into three classes and all
three are forbidden to Brahmins. Thus the restriction is
total in the case of the highest caste; for the other two
malted rice (that is surd) alone is prohibited. Manu as usual
is stricter than his predecessors for in XI. 68 he holds even
the smell of surd as a sin causing loss of caste and eating
from a wine-vessel as a contaminating sin (71).

Visnu (XXII. 81-83) has a ten-fold division and all the
kinds are forbidden to Brahmins as impure in their very
touch, but not so in regard to the two other castes. His

éloka 81 is the same as Manu XI. 95.

Yajiavalkya repeats Manu’s injunctions in III. 252-255.
In the last of the slokas he declares that a Brahmin woman
tasting liquor is transformed into an unclean animal.?

Usanas prohibits the drinking as well as the touching
of liquor.®

Samvarta 1. 115 echoes Manu XI. 95. His changed
reading of the last word, however, makes the prohibition
applicable to all the three regenerate castes.*

The Kali ban on drinking may be regarded as a mere
re-statement of the old law, even though it be construed as
the restriction of the drinking of the two varieties Gaud and

Madhvi for Ksatriyas and Vaisyas (vide Mit. Il1. 253) °

U aywied o€ AW @iewm@ ) mRRwR-aaaid dd o
waenta i aoifn awow g1 qRwRa 3@y YA 4 gwa:

2 gfaers w @1 arfa arwd) g1 gt @8 w¥a g oAt o g@ aifwamd

*  wgwRgwggafrgtwiata |

¢ fed: gar for feMwa: |

5 Cf. Kumairavacana (cited in Prayas. Viv., p. lll)—gusm-
frdisd orara wfa fafas . @ fadg e W forfireafa o

6—1366B



42 KALIVARJYAS

Mitaksara in the same passage cites a text of Pulastya
showing the 12 kinds of spirits.’

Brhaspati quoted in the same commentary says that on
drinking with knowledge, purification is obtained through
swallowing scalding liquor till it burns to death.?

Brhat-Yajiavalkya says that the Ksatriya and the
Vaiéya incur no sin even by deliberate drinking.® Brhat-
Visnu cited in Mitaksara and Madana-parijata gives
10 classes as in Pulastya omitting arista and draksa and
forbids all the varieties to a Brahmin. Vijianesvara has a
note to the effect that sur@ properly means malted rice and
that it is forbidden to all the three castes. He argues that
surd is so used in Sautramani but he does not state the ban
on the use of spirituous liquor in that sacrifice. He cites
the authority of Vyasa to show that liquors other than this
particular kind are permitted to the other two regenerate
castes.’

The exact import of the prohibition is differently construed
by different writers. According to Damodara it means the
prohibition of all kinds of liquor in the case of the second
and third regenerate castes and in Tantric rites.® Smrti-
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kaustubha criticising his view says that the restriction applies
to the use of spirituous liquor in Vedic sacrifices and in
propitiatory ceremonies prescribed in the Smrtis. It has no
reference to the use of Sura in Tantric rites.’

Further the expression ®YarR@i FNATTA ®AE: does
not mean social intercourse with one who uses Sura in such
rites, but only the practice of using spirituous liquor in this
particular sacrifice.’

Soma-selling

The drinking of soma in sacrifices was a privilege of
Brahmins (vide Sec. on Suri). The performance of the
optional (kamya) soma-sacrifice was competent to well-to-do
householders. Thus Manu (XI. 7-8) permits it to one who
had more than 3 years' provisions. But the selling of the
sacred plant by a Brahmin was held in disesteem to the same
degree that its drinking was esteemed. Compare soma-
purchase in Krsna-Yajurveda Kanda |, Prapa ii.7. According
to Eggeling the purchase was symbolical (S. B. E. Vol.
XXVI.71.n. 1). The plant was obtained from the ritual
of the conquered peoples; it was a drug causing an orgiastic
result which was really strange to the Aryan temperament;
this would explain among other things the contempt shown
for the soma-seller in the Vedic ritual. This was due to
the inglorious part played by the seller in the little mock-
drama of soma-selling and buying described in Apastamba,

II. 71. The soma-seller was beaten (Sat. Brah. Kanda IlI,
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Adh. iii. Brahmana 3) and driven away with blows (Kat.
VIl 8-27) given with a speckled cane. He buys off the soma-
cow with another cow and then dismisses her to the cowpen
and if the soma-seller objects, he is to be beaten with a
speckled cane. The Manava Sr. Sitra simply says that
they are to give the soma-seller something for compensation

The soma-selling Brahmin was regarded as degraded.
Thus Manu (1ll. 158) classes him with an incendiary, a
poisoner, a sea-voyager as unfit io be invited to sacrifices
and exequies (¥ FA). Gifts to him only ensure filth
and dirt in life hereafter (IIl. 180). Vasisttha ranks him with
a thief, an impotent man and as one whose food should
not be eaten (Ch. XIV). Such is also the rule laid down
by Yajaavalkya (I. 165). The Kalivarjya text (XII) of
Sridhara formally prohibits this practice ' (vide Madhavacarya
on Jaimini lII. vii. 15).

Initiation into Satras

Soma-sacrifices were of different varieties— the one-day
(ekaha), the ahina (from 2 to 12 days) and satra (from
12 days upwards). The last was a long sacrificial session
consisting of a hundred Agnistomas, Ukthyas and Atiratras.
In Ait. Br. and Harivaméam it is described as lasting for
13 to 100 days and sometimes for 1000 years. The word
samvatsara (year) in this context signifies a day (Katy. $r.
Sitra, Adh. I, Kandika VI)  Such a protracted sacrifice was
beset with difficulties. Sat. Br. XII. ii. 1.1 says thata
year’s sacrifice is like crossing an ocean. Elsewhere in the
same Brahmana the difficulties in the way of performance of
satras are dwelt upon: Such indeed are the wild ravines
of sacrifice and they (take) hundreds upon hundreds of days’
carriage-drives; and if any venture into them without
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knowledge, then hunger and thirst, evil-doers and fiends
harass them, even as fiends would harass foolish men
wandering in a wild forest; but if those who know this
do so, they pass from one duty to another, as from one
street into another and from one safe place to another, and
obtain well-being, the world of heaven. Katy. Sr. S. 1.
vi. 16.

Savarabhasya on Jaimini Satra VI. vi. 16-23 has a dis-
cussion on this topic and declares the Brahmin alone
competent to do it." According to Damodara this prohibition
invalidates the performance of salras in the Kali age—satras
in which the yajamana (institutor of sacrifices) took part.

Worship of an Idol under a Vow

The meaning of the title of this prohibition is disputed.
According to Damodara it means °a sacred vow of lifelong
worship of idols like Visnu' taken in words like ¢ This
image only | will worship as long as I live.”? In ancient
works, the practice is sometimes condemned, such as the
worship of Mahadeva in Baudh. Gr. Satra—Pra¢na VII.
Those who performed such worship were called haradvijas.
Likewise the wvaikhanasas were a sect of Vaispava
Brahmins who attended on an idol of Visnu for payment.
Devala Brahmins have always been held in disesteem.
Manu and Sannyasa (ll.3) and Narada-parivrajaka (111. i)
Upanisads declare them ineligible for Sannyasa. Ananta-
deva disputes this interpretation on the ground that there
is no Sastraic sanction for such practice. His explanation
turns on the preposition abhi (®fd) and he says that
abhyarcana means worship with a view to gaining a direct
vision of the deity such as is illustrated in the case of
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Dhruva and others in the Purinas. But he also fails to
cite any Smrti text either enjoining or prohibiting such
worship. The view of Dimodara seems to be better and
the prohibition confirms the condemnation of devalas or
priests attached to private temples who perform the worship
for pay.'

Lifelong and long-continued Studentship

Of the two kinds of Brahmacarins the naisthika
(perpetual) and the upakurvana (would-be householder),
the former continued the life of the student-celibate to
the end, till his death (Manu II. 243) in the house of his pre-
ceptor and thereby attained his highest spiritual destiny
(I1. 249). The latter (otherwise known as the snitaka) was
according to Par. Gr. Sa. II. 5. 32 of three varieties accord-
ing as he finished by completing studies or his vows or
both.? For the student-celibate the rule is laid down in
Baudh. Dh. S. 1.2.1 that he is to study for forty-eight years
or twenty-four or twelve for each Veda.” On this Govinda-
svamin comments that these alteinatives turned on capacity.
Baudhayana® adds: Since life is uncertain. And there is
the Vedic text that one should instal the sacred fires
while yet one’s hair is black.” In Apas. Dh.S. 1. 2. 12.
14, the periods of residence are prescribed as forty-eight,
thirty-six or twenty-four years and in sitra /6 he adds
that 12 years should be the shortest term. Gautama says
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that 12 years should be given to the study of each of
the Vedas. Manu IIl. 1.2 lays down the rule that 36
years' residence in the family of the preceptor for the study
of three Vedas or one-half or one quarter thereof should be
the period." Similar provision is found in Vasistha VII. 1.2
tIn Yajiavalkya 1. 36 the period for the study of one Veda
is shown as either 12 or 5 years.” The term of 12 years
for one Veda is prescribed by Devala (cited in Madana-
parijata, p. 96)." The curtailment of the period to 5 years
in Yaj. is significant as showing that~the extreme length
of the period enjoined in the earlier Smrtis was felt as
a hardship.” Savara (not later than 5th century A.C.)
commenting on Jaimini Satra 1. 3. 2 remarks on the absurdity
of the prescription." He says that the Smrti injunction
is unreliable since it is evidently the outcome of a desire
to conceal lack of manhood by those who framed it. And
a rule for which a secular motive can be found is not
an authentic Smrti. Also on 1. 3. 23 he says that the rule
is opposed to the Vedic injunction that a man while yet
black-haired having begotten a son should consecrate the
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sacred fires. Kumarilabhatta® in his Tantravarttika on the
same Siifra, however, seeks to reconcile the different texts
prescribing periods of studentship and to meet the criticism of
his predecessor. He says that the different alternatives are
found in different authentic Smrtis and, therefore, there is no
conflict between them, since they lay down alternatives.
Gautama, he says, after declaring the observance of 12 years’
studentship for those who wanted early to become house-
holders had laid down the sacond alternative in the form of
12 years for each Veda or 48 years in all.

Modern commentators hold that by this particular prohibi-
tion perpetual studentship is barred.? Some also think that
studentship with a view to the study of the Veda is restricted
but not perpetual studentship. Hence the practice of the
latter among the people of the South is quite in accordance
with the $astras. The prohibition of life-long studentship
rests on two texts—Brahmapurana (quoted by Apararka) and
Brhannaradiyapurana.® (Chap. XXIII verse 15).

Behaviour towards a Preceptor’s Wife

The meaning of the title is disputed. According to
Anantadeva it means residence on the part of a perpetual
student-celibate till death under the care of the preceptor’s
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wife as under the preceptor himself." In this construction
he differs from Damodara who understands by the expression
the observance of the forms of salutation towards the wife of
the Guru as towards the Guru himself.? But the wording
exactly agrees with Manu's $loka Il. 247.° According to
Medhatithi ‘behaviour as towards the Guru ' in this $loka
means duties like offering of the gains of begging, etc., and
according to Kullika it means service, etc.” The usage goes
back to the Vedic times. Thus Apas. Dh.S.1.2.6.1: Lvery
night he shall put his teacher to bed after having washed his
(teacher’s) feet and after having rubbed him. 1. 2. 7. 27 : He
shall behave towards his teacher’s wife as towards the teacher
himself, but he shall not embrace her feet nor eat the residue
of her food. The same rules occur in Gautama (Ch. 2).°
Vasistha (V1) lays down that after the death of the Acarya
the student-celibate shall tend the sacred fire till the dissolu-
tion of his body ; here there is no mention of the wife and
the son of the preceptor.” In Visnu the order in which
the alternative courses should be adopted is somewhat
different from that in Gautama.! According to him upon
the demise of the Acarya, the perpetual student should
seek residence with the Acarya’s son or with his wife or
his savarnas. Failing these he should tend the sacred fire
(XXX. 45-46). In Il. 210 Manu declares that like the Guru,

his wives of the same varna are to be honoured.” Harita
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Samhita, a later Smrti work, also leaves out the teacher's wife
in this connection.'

According to some texts, perpetual studentship is
prohibited in the Kali age.? In view of these the prohibition
of this detail about the mode of life is superfluous. This
circumstance along with the words in Manu's text with
which the title exactly agrees shows Damodara’s interpreta-
tion to be better. But even that is not free from objection.
The forms of salutation enjoined by the earlier writers on
sacred law towards the teacher’s wife are restricted in the
later works. And so far as these restricted forms meant
for observance by Brahmacarins are concerned, the rules
still have their application.

The Preceptor’s Fee

Brahmacarins of the Snataka variety were of three
kinds—those that completed studies, those that completed
their vows and those that completed both (Par. Gr. S.
and Harita).” On completion of his term, the Brahmacarin
had to pay a fee to his preceptor (As. Gr. S.)." Apas.
Dh. S 1.7.19° says that the fee had to be paid according
to the capacity of the pupil. And the Sutras following
permit the fee to be procured even from an Ugra or Sadra.
The fee had to be up to the pupil’s highest capacity, for
the debt to the guru was unrepayable. Vir. Mit. quotes
Vedic texts to the effect that the whole earth did not
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suffice for the purpose." The payment was not, however,
absolutely indispensable. In fit cases the mere permission
of the Guru to the pupil to pass on to the next order
of life might be enough. Manu (IlI. 245-6) specifies the
different kinds of payment.” On this Mitra Misra comments
that, in case of capacity, what is desired by the Guru
is enjoined to be given. Failing that, a cow may be given
for, according to Sruti, the cow is called the vara or
the boon desired.? (Cf. Yaj. 1. 51.)' Vyasa (or Vedavyasa)
declares that the fee had to be paid as desired by the Guru.’
On the word Cow in this text Vir. Mit. cites a Sruti text
which says that the cow is the boon desired since there
is no measure of its value. Laghuharita cited in the same
digest says that the debt to the teacher who teaches even
a single letter could not be repaid with any equivalent on
this earth.” Kalidasa's Raghuvaméam, Canto V, Slokas 20-21
imply that the fee demanded by the preceptor had to be
secured anyhow. Mitaksara speaks of two alternatives
according to capacity, age, etc.,—the fee desired or the
preceptor’'s permission.” Anantadeva (of the 17th century)
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says that by the fee was not meant any payment but the
gift demanded by the preceptor, as in the case of Srikrsna
reviving the dead son of Sandipani.' The Kalivarjya
text repeals formally the ancient usage as to the obligation
to pay the demanded fee.

The Use of the Water-bowl or Kamandalu

The bar against the use of the water-bowl whether by
the Brahmacarin or the Sannyasin in the Kali age illustrates
the ascendancy of stricter ideas of ceremonial cleanliness
in later times. The Kamandalu is a wooden or earthen
bowl to hold water. The smaller ones are called Karakas.
The Kamandalu was carried by Snatakas and by Yatis
(Vaikh. Sm. S. X. 1, Baudh. Dh. S. 1. 3. 8; also Manu VI.
54-55).> Very particular directions are given by Baudhayana :
(1) Those learned in the Vedas prescribed the mode of
use of the Kamandalu. (3) Should his mind so misgive
that it has become impure he should burn it all round in fire
made of Kuéa or other grass. (4) Hereafter should it be
polluted by dogs or crows it is ordered to be burnt to
the colour of flame. (5) On pollution by excrements, etc.,
giving up. (6) (In case of its being broken) in the fire
or in the Kamandalu do the Homa a hundred times with
the Vyahrtis or simply repeat them. (7) Picking up the
potsherds and throwing them into water and repeating the
sacred Gayatri not less than ten times, take another. (9)
If taken from a Sidra, do it a hundred times and if
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from a Vaisya half a hundred, if from a Ksatriya 25 and
if from a Brahmin 10 times. The minutiee of the manner
of use are also set forth, e.g., as to whether the Kamdndalu
is to be filled or not, the answer is that it should
be with the Pranayama. Whether the Kamandalu used
according to directions conduces to ceremonial purity
or not is also considered. (14) Having washed the hands
and feet with the water of the Kamandalu, one is unclean
towards others so long as wet but cleanses only himself;
hence he is known not to do any other act. (15) Baudhayana
says that so it is, since every time washing is done up to
the elbow, washing with other water (is needed). (16) Also
they cite: The Kamandalu was prescribed of yore by
Brahman and the chief sages for the purification of the twice-
born, hence it should be carried always. Washing, drinking
and the performance of the Sandhya are to be done with
it without any misgiving, if one desires one’s good. The
learned should do so with a pure mind and must not think
it wrong.! (18) Whule easing himself, he holds it in his
right hand and in the left the water for washing. (19) This
succeeds with Sadhus, that is, good men. The word Sadhus
means those who do not doubt the import of the Sastras.’
Apas. Dh. S. I. 3.25: Bringing all he obtains to his
teacher he shall go a-begging with this vessel morning and
evening (and he may) beg (from everybody) except low-
class people unfit for association (with Aryas) and
abhisastas. The use of the Kamandalu is prescribed by
the writers of the Samhitas also, e.g., Manu ll. 64, IV. 36
and Vasistha in dealing with the life of the Snataka.’
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The Kamandalu was carried also by those in the third and
fourth orders of life (Yaj. IIl. 58)." This sage does not
mention the water-bowl in the case of the Brahmacarin.
The Mitaksara on this $loka cites an anonymous Smrti and
also a text of Devala.’

Apararka quotes from Brahma-purana a text forbidding
the practice.® Damodara remarks that the expression ‘‘ carrying
the Kamandalu '’ refers to long-continued studentship which
is otherwise forbidden. Madanaparijata takes it to signify
life-long celibate studentship.! But the prohibition of this
practice may also be taken to follow from the same text.
It cannot similarly refer to the third stage of life, the adoption
of which is separately prohibited.

From Baudhiyana Sitra it is clear that the usage was
a matter of comment which is the origin of the prohibition.
Thus Baudh. Dh. S. 1. 4. 23: Just as the utensil for Soma-
drinking called camasa is sacred through contact with the
soma, the Kamandalu also is always sacred through contact
with water.” (25) Therefore without it he should not
go a-journey, nor to the boundary of his habitation, nor
from house to house. (26) Some say, nor even a single
pace and others, not beyond the flight of an arrow. (27) If
he desires the increase of his merit.

The usage was a subject of frequent controversy.
Govindardja, the commentator of Manu, dealt with it in his
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Smirti-maiijari referred to in his Tika on Manu 1. (24)
Madana-parijata says that by the term ‘‘carrying of the
Kamandalu’’ the life-long student-celibate is understood.
According to Anantadeva the prohibition is of the carrying
of the water-bowl at all times prescribed as a duty for the
Snataka and not that enjoined by Baudhdyana from a motive
of increase of merit."'

Govindasvamin on Baudh. Dh. S. I. 3. 1| regards
Kamandalu-carya as a duty of the Snataka.

Despite the prohibition the water-bowl is carried by
sannyasins,

Making No Provision for the Morrow

This practice was an extreme form of pious improvidence
commended in the ancient works on sacred law. House-
holders were of four classes—Vartavrtti, Salina, Yayavara
and Ghoracarika (Vaikh. Gr. Sa. VII. 5). Of this the
third kind, that is Yayavara, was a Brahmin in easy circums-
tances who followed the six pursuis proper to his caste and
tended the sacred fires and regularly entertained guests,
and performed the sacrifices. In Baudh. Dh. S. 1Il. 1. 4
the term is defined as one who lives by the best avocation.’
Devala cited in Mitaksara defines the same as the better
type of householders who avoiding priestly work, teaching,
acceptance of gifts and saving of money, live by the modes
called Sila, Uscha and Ajvastanikata, i.e., picking
up paddy by single ears or by bunches from the field or
making no provision for the morrow at all. For this type
the highest ideal was prescribed as the avoidance of all

1
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saving. Manu 1V. 7-8: Those that saved for one year
were called ‘‘Kusiladhinya’’, those that stored up for six
months were called ‘‘ Kumbhidhanya '’ according to Medha-
tithi.'! According to Kullika the periods are three years
and one year respectively. Others again stored up substance
for three days but the highest type did not provide for the
morrow at all. Each following kind excels the preceding
one, for by cutting down the means of livelihood one gains
the worlds beyond (i.e., Heaven, etc.). Yajiiavalkya 1. 128*
closely repeats the same rule in one verse. Apararka
does not know of the Kali ban on this rule. He explains
Yajiiavalkya's text thus: So also these practices are for the
Brahmin for avocations like acceptance of gifts, etc., are
not possible to any other. Vijianesvara also is unaware
of the prohibition. Referring to the rule of life here laid
down, he says that it is addressed to the best-conditioned
and self-controlled Yayavara and not to Brahmins as a class ;
for then there would be a conflict with texts which require
three years’ provision in a soma-drinker. The prohibition
in Sridhara shows that the mode of life was either obsolete
or an impossibility in the changed social conditions of the

age.

Inferior Occupations for Brahmins in Distress

The earlier writers on the sacred law generally deal with
the occupations of Brahmins—both ordinary and exceptional.
The former comprise teaching, priesthood and acceptance
of gifts (Manu, X. 76).” But failing these some other means
of livelihood were also prescribed under definite restrictions.
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Gautama says that the occupation of a Ksalriya or of a
Vaisya may be adopted but the Brahmin must not trade in
certain unworthy commodities and in no case should he
adopt the occupation of a Siidra.’ Baudhayana (Il. ii. 77. 8)
says that the next lower occupation should be adopted and
he adds that according to Gautama that of a Ksatriya
being too cruel was not fit for a Brahmin. Trading (indis-
criminately) in all kinds of wares he holds as a degrading
sin so also the service of a Sidra.? Among minor sins he
specifies certain kinds of occupation, such as making of
drugs, village-priesthood, histrionics, theatrical teaching,
tending of cattle.® And he also prescribes penances for
degrading pursuits. Agriculture and learning he holds to
be inimical to each other (I. 5. 85).°

Apastamba also formulates the general principle that
trade is not permitted to a Brahmin but in distress it may
be adopted to the exclusion of forbidden commodities. He
also mentions these forbidden articles (I. 20. 10, 11, 12)."
But exchange of some articles is allowed. In 1. 21. 3 he
says that a Brahmin must not reduce himself to extreme
distress by avoiding forbidden trades.” And also after
making a livelihood he should desist (Yaj. lll. 35). These
rules are repeated by Manu in Ch. 10 in which he further
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lays down that in order to avoid the occupations of a
Ksatriya or a Vaiéya, a Brahmin may be a teacher to
degraded classes or accept gifts from them. (Sl. 103.) He
is not polluted thereby for he is like fire and water. The
Sudra’s life is strictly forbidden.’

Narada who made a re-cast of Manu’s Samhita, repeats
most of these rules. Inl. 57 he says: ‘‘ At no time must
a Brahmin follow the occupation of a man of the vile caste
or a vile man that of a Brahmin’’ ; in either case expulsion
from the caste would be the immediate consequence. In
59 he echoes Aps. Dh. S. 1. 21. 4. and Y3j. IIl. 35. He
says further: When, however, a Brahmin takes delight in
these occupations (of a Ksalriya) and persists in them,
he is declared a Kandaprstha (a professional soldier) and
must be expelled from society because he has swerved from
the path of duty, i.c., he must not be invited to obsequial
feasts and other religious ceremonies—-Asahaya.

In S. lll (corr. to Manu X. 117) he declares that a
Brahmin must never resort to usury, not even in extreme
distress.”

Parasara permits agriculture to a larger extent (2. 3. 4. 5)
but cruelty to beasts must be avoided.” The Brahmin is
freed from the incidental sin by performing sacrifices.
Parasara Smrti (8th century) has been taken by Mr. Vaidya
to prove that agriculture was largely pursued and hence
these dispensations. In the Apastamba Samhita—a late
work—these verses bearing on agriculture also occur.*
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The prohibition of distress-occupations in the Kalivarjya
Text (X1) is not seriously taken note of by the digest-writers.
Mitaksara did not know of this prohibition. Madana-parijata
does not mention the ban. It merely says (p. 233) that
even in distress to a Brahmin his own occupation is better
than other occupations.! He quotes Manu (X. 97, 101-103)
to show that rather than adopt the livelihood of other castes,
a Brahmin should be a teacher or a priest to degraded
classes, and, in the next place, accept gifts from one and
all.? The occupations pursued since the time of the
Kalivarjya and at present by Brahmins of the highest status
in society show how little importance is attached to this

particular prohibition in the Kali age.

Siadra Cooks and Sadra-cooked Food

Vedic literature is not without traces of the idea of
pollution by the touch of Sadras. The Sadra is not to milk
the cow for the agnihotra.” Sometimes, however, he is given
a place in the Soma sacrifice.' The rathakara may place
the sacrificial fire like the twice-born classes.” Contact
with a Siadra and eating in company with him are not
banned except for the preservation of sacrificial or ritual
sanctity. The danger of contact with their food is empha-
sised in later writings. Apastamba 1. 18. 13. 14 allows
eating from all castes who observe their duties under the

' woemagfea wfala mmew wadiae @339

? Imafenmifas maw; @ afy fea: | wefaalea: @efeaq s aaeT
g=a; WfATRlaR AWUETd ad;1 9 guEI9ag 9wdl AqugA | A
Qg a1 Afearz a1 wfagerq | QN wafa fawrat sswerwaar v @)

3 Kathaka Samhita, XXXI. 2. Maitrayant Sambhita, IV. 1. 3.

* Satapatha Brahmana, V. v. 4, 9 and 1. i. 4, 12. Katyayana Srauia
Sitra, 1. i. 6.

* Taittiriya Brahmana, 1. i. 418.



60 KALIVARJYAS

Law.'" According to some the Sidra is excepted but of

him also may be eaten, if he is devoted to the higher castes
according to the sacred law. In 1. 6. 18. 6 he stresses
the danger of contact with the food given by Sadras.® At
the same time, he lays down rules for the guidance of Siadra
cooks in the houses of Brahmins.” Inll. 2. 3. 4 he says:
Or Sidras may prepare the food under the superintendence
of men of the first three castes. Siatra IX runs: He, the
householder, himself shall place on the fire that food which
has been prepared by Sadras without supervision and shall
sprinkle with water. Such food also they state to be fit for
the Gods. 1. 5. 16. 22 declares: But what has been
brought (be it touched or not) by an impure Sadra must not
be taken. 1. 6. 18. 3 says: Or they (Brahmin householders)
may accept from an Ugra (a vile twice-born man or
the offspring of a Vaisya by a Sidra woman) uncooked or
(4) (a little) unflavoured boiled food. (5) (of such food they
shall not take a great quantity but only so much as suffices
to support life). (6) If (in times of distress) he is unable to
keep himself, he may eat (food obtained from anybody)
after having touched it with gold. Haradatta, the commen-
tator, quotes Chandogya Up. 1. 10. 1 and Rg Veda
IV. 18. 3 to show that it is lawful to eat even impure food
as a dog’'s entrails under such circumstances. Others
explain the Siatra thus: If he does not himself find any
livelihood (in times of distress, he may dwell even with
low-caste people who give him something to eat), he may
eat (food given by them) paying for it (with some small
gift in) gold or with animals. In connection with the rule
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of conduct for a Brahmin student he says—(13) According
to some (food offered by people) of any caste who follow
the rules prescribed for them except (that) of Sadras may
be eaten. (14) (In times of distress) even the food of a Sudra
who lives under one’s protection for the sake of spiritual
merit (may be eaten). (15) He may eat it after having
touched it (once) with gold or with fire. He shall not be
too eager after (such a way of living). He shall leave it
when he obtains a (lawful) livelihood. (18) Food offered
by an artisan must not be eaten. (19) Nor (that of men)
who live by the use of arms (except Ksatriyas). 1. 19. 13:
Now they quote also from a Purana the following two
verses :' The Lord of creatures has declared that food
offered unasked and brought by the giver himself may be
eaten, though (the giver be) a sinner provided the gift has
not been announced beforehand. The manes or the ancestors
of that man who spurns such food do not eat (his oblations)
for 15 years nor does the fire carcy his offerings (to the
Gods). (14) Another verse from a Purana declares: The
food given by a physician, a hunter, a sergeant, a fowler,
an uafaithful wife, or a eunuch must not be eaten. These
rules came to be affirmed, modified, elaborated and stiffened
in course of time. Thusin Gautama (XVII. 1) where the
food of a Sidra is permitted in distress, a trader and a non-
artisan are barred but those of a cowherd, a tiller of one’s
lands, a family-friend and a servant are declared otherwise.?
In Maskari’s comment the servant is a slave and from this
indication the Sadrahood of the barber is determined.” In

1
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Vasistha the food of a Siadra is declared as degrading.'
The stricter law is formulated by Manu also who says ‘a
learned twice-born shall not eat cooked food from a Sidra
who does not practise exequial rites (therefore low-class)
but when without livelihood he may take uncooked food
enough for a night’s meal.’”> To this prohibition penalties
are also attached by the Smrti-karas, such as Manu, Yama,
Sankha and Vyasa."

Angiras permits taking of food from Vaisyas in times
of distress but never from Sidras, and evil consequences
are predicated by Harita, Samvarta,* Jamadagni.” Y ajiiavalkya
and Paithinasi also prohibit it." Bhavisyapurana and
Parasara equally declare that contact with a Sidra through
acceptance of food or acquisition of knowledge or in any
other way causes the fall of a Brahmin." The Ilatter,
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however, prescribes expiation in the form of repentance
and repetition of sacred mantras.’

This extreme position of aloofness from the Sidras was
a practical impossibility in a society in which they far out-
numbered the twice-born classes. A compromise due to
practical considerations resulted in exceptions in favour of
certain occupational sub-castes among the Siadras. Germs
of these exceptions can be detected in the Dharma Sitras
from which extracts are given above. But they are elaborated
in later writings. Thus Usanas, Visnu, Manu, Yajiavalkya,
Yama, Devala, Vyasa and Parasara add to the castes
indicated in Apastamba and Gautama above.’

Another compromise was the relaxation of the prohibition
in the case of certain kinds of cooked food. Texts specifying
these excepted kinds of food are from Harita, Angiras, Atri,
Parasara, and Kirma-purana.” The Viramitrodaya shows a
large collection of these texts.
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But the prohibition of Sadra-cooked food which is
enjoined by the Kalivarjya text is not wholly accepted by
the writers of the digests. Apararka on Yaj. I. 166 after
citing the verses of Harita and Manu says that seven kinds
of cooked foods may be eaten by others and after specifying
them concludes thus: The favour of eating cooked food
from Sidras should be regarded as relating to a condition
of distress only. Mitaksara does not seem to know the
ban on eating the food of Sadras." Nor does Maskari know
it. Vijfianesvara does not refer to the long list of Kali
"prohibitions and in particular to this prohibition in the
matter of eating although cow-sacrifice, appointment of a
wife and mixed marriage are declared by him as obsolete.
Smrtyarthasara which first gives the long list prescribes
penance in the form of fasting and taking the five things
of the cow upon eating Sadra-cooked food.> Raghunandana
in his Sadra-krtyatattva also does not literally accept the
prohibition.  After citing the Kiirmapurana passage, he says
that in Sraddhas it is proper to serve cooked food of the
fried kind to Brahmins.”

Viramitrodaya distinguishes between Sidras worthy and
Sadras unworthy and holds the interdiction of Sadra-cooked
food to apply to the latter, and in regard to the former he
holds the prohibition to refer to 7 kinds of cooked food
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only! The position of Kalpataru is similar. The Madhaviya
and Madana-pirijata require the servant, cow-herd, family
friend, etc., to be worthy Sadras.

Actual usage in modern times amongst the orthodox
also shows that the Kalivarjya text is not strictly observed.
In Upper India barbers serve the food bought from confec-
tioners at feasts given to Brahmins. As regards this particular
item orthodox practice follows usages handed down from
the past without strict regard to the prohibitive text and varies
in different provinces.

Giving of Tasted Remainder to a Pupil

The practice referred to had become so obsolete in the
time of the digest-writers that the precise significance of this
title is missed by some and disputed by others. In Ap.
Gr. S. V. 13 the origin of the practice may be detected.
The guest to whom the honey-mixture (madhuparka) was
offered might give the remainder after he had partaken of
it to one to whom he was kindly disposed—i.e., to his son
or his brother returned from the preceptor’s house.? But
whether it could be given to a student still observing his
vows is discussed by Apastamba in his Dharma-sitra
Prasna 1 Kandika IV : The pupil shall eat of the tasted

food. For it is like the remainder of an oblation. But he
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must not be given the remainder of any food forbidden by
the Sruti, such as, salt, honey, meat, etc. By this, other
rules (such as giving of remainder of ointments, scents,
garlands, etc.) are to be gathered. But the objection that
“such was the usage is met by the greater force of Sruti over
a practice giving rise to an inferential text. For the reason
of the practice is evident which is an affectionate or kindly
feeling. The leavings of a father’s or an elder brother’s
repast should be eaten except where it is opposed to the
sacred law governing the conduct of a student.! Kamalakara
chooses to read the title so as to mean abstaining from
acceptance of gifts according to Manu's praise of such
(IV. 186) on the part of learned Brahmins.> But the prohibi-
tion of such conduct praised by Manu can hardly be
contemplated by the Kalivarjya texts considering their general
tenour (e.g., prohibition of inferior avocations in distress).

Stay-away from Home

The origin of the prohibition is traceable to Apas. Sr.
Sitra and seems to have been due to the necessities of
tending the sacred fires. Stay-away from home is described
as caused by pleasure or secular purpose (Ibid., Prasna V1.
Kandika 28).° Pr. 1V. Kan. 16. enjoins that while so-
journing away from home the sacrificer has to make the
offerings mentally at the right time with his face turned
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homeward.! Katyayana Samhiti XIX. 1-2; A Brahmin
who tends the sacred fires may on unavoidable business go
away from home leaving the fire in the care of his wife
and after having engaged a priest, but never long without
such business. While away from home he shall meditate
at the proper hours on his daily duties, being clean and
seated.” Devanna Bhatta (in Sm. C., Ahnikakanda, pp. 575-
76) quotes verses from Katyiyana Parisista showing the
imperative character of the Vaisvadeva rites.® Living
away from home was fraught with many evils and dangers
in former times (see Section on Widow-remarriage), onhe
of the subjects regularly treated in the Digests being the
duties of a wife whose husband is absent from home. From
the text of Katyayana Damodara argues that long stay-away
1s prohibited. Anantadeva understands by pravasa—residence
in the preceptor’s house (which is otherwise forbidden) and
supports his construction on the ground of presumption of
one Sruli text to cover both and a passage in which the
word is used with the same meaning.' This is evidently
a forced construction.

The Houscholder's Distant Pilgrimage

This topic is akin to the preceding one. Visiting sacred
places is prescribed in Vispu Smrti Ch. LXXXV. And
the Puranas (e.g., Brahma, Skanda, etc.), are replete with
accounts of the different holy places and praises of the merit
accruing from pilgrimage to them. A general prohibition
of such pilgrimage would conflict with these teachings.
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Hence Damodara citing a text from Satyavrata Smiti lays
stress on the word grhastha meaning the Brahmin tending
the sacred fires in whose case only the prohibition
applies.” Anantadeva’s interpretation is more plausible and
suggests the insecurity of the times when India was occupied
in parts by foreign invaders and in which pilgrimages to
holy places on the borders of the country or beyond were
not advisable.” Many digests pass in silence over or ignore
this prohibition, e.g., Madana-parijata or Nirnayasindhu.

Vanaprastha and Sannyasa

Like Agnihotra, Sannyasa is prohibited by the four texts
of Nigama, Laugakshi, Vyasa and Devala. The authority
and scope of this ban are variously understood. Vaikhinasa
Grhya-Satra VIII. 9 says that ascetics seeking salvation
are of four kinds—Kuticaka, Bahidaka, Hamsa, and
Paramahamsa. Of these, the first dwells in the hermitages
of Gautama, Bharadvaja, Yajiavalkya, Harita and the like
and go round eight villages for begging and are proficient
in Yoga. The second class carrying the three Dandas (the
staff of three sticks), the water-vessel (Kamandalu), ochre
robes, dwells in the homes of the Brahmarsis and other
saints, giving up meat and salt and stale food and beg from
seven houses. The Hamsa stays for a night only in villages
and for five nights in towns but not longer, feeds on the
excrements of cows or fasts by the month and daily performs
the Candrayana penance. The Paramahamsa dwells under
trees or in deserted habitations or in the cremation-ground
and is either clothed or naked. They are above the duality
of piety and impiety, truth and untruth, purity and impurity,
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equal to all, one with all, regarding brick-bats and lumps
of gold with an equal eye, and beg from men of all castes.
According to the Asramopanisad of the Atharvaveda, the
Kuticakas seek the spirit and practise begging at the houses
of their sons." Manu VI. 95 also says that they live upon
the substance of their sons.

The motive of these ascetics is only one, thatis, spiritual
salvation, and hence they differ essentially from monks
living under an organised system or vowed to social service
like the Buddhist Bhikkhus. Theirs was a life of study,
loneliness and rigour—based on a true spirit of renunciation
and distaste for the attractions of life. The Yatis had always
to be on the move, had to keep aloof from society and the
haunts of men. They were not to live in groups among
themselves.” From the passage quoted above, the Bahiudaka
carried a fri-danda and the Hamsa a staff of one stick or
cka-danda, the others bear no mark or appendage of
asceticism.

Vaik. Gr. Satra VIII. | says that for the Brahmana there
are four stages of life, for the Kshatriya the first three, and
for the Vaiéya two only. A Vrddha-Yajiavalkya text quoted
in the Nirpaya-Sindhu says the same and so also Manu.’
But there was another view also, viz., that the four orders
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were open to all the three regenerate castes. Kathaka Grhya
quoted in the Viramitrodaya is of this view, also a text of the
Kirmapurana cited in the Nirnaya-sindhu.! The great
Sankaracirya held the former view although his disciple
Suresvara differed from his master.’

Again Sannyasa is distinguished into Vidvat and Vividisa
and Dharma-sindhu giving the modern Smarta view says
that the former is open to Ksatriyas and Vaiéyas also.’
Further the four kinds of Sannyasin mentioned above fall
into two classes according as the staff they carry is made
of three sticks or one. Nirnaya-sindhu cites texts to show
that the Kuticaka and the Bahiudaka carried a tri-danda
and the other two eka-danda.*

Under the Brahmanic scheme the main stress lay all
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along on the house-holder’s life.! The two later stages
Vinaprastha and Sannyasa were intended for those specially
fitted for them by the ascetic impulse of their nature. Thus
Apastamba sdys that there are four orders, each of which
properly pursued leads to salvation.” He favours all the
four Aséramas while Baudhayana II. vi. regards the house-
holder’s life as the most important and declares that the
djvision into four orders was made by an Asura.’

Gautama (Ch. IlI) says that after the life of studentship
one has the option of being a Brahmacarin, a house-holder,
a Bhiksu or a Vaikhanasa. Of these the house-holder
is the sole support for the others leave no issue. The
importance of the second order is brought out by the
Viramitrodaya in its comments on Gautama Siitra." Vasistha
like-wise declares that the house-holder performs all sacred
rites and duties.”

Traces of this line of thought are scattered over the Smrtis.
Thus Manu says in VI. 37 that the seeking of salvation

Vasistha, Vlll—am wimwaifaa w8 shafq swa: | od weawi®a
g% spafa fagat: 1 Ascribed to Manu by Mallinatha on Raghuvaméam,
V. 10.

! gmr wewAn * * 3y @wy  adudwwxdl awAm; 99 wefA)
Ap. Dh. S.

S qwww @eEn wenTaEzaeE | 29—adere—wwiks § wifyw
MAGY W€ | G CAF WEAR {5 @ W A | @ /AN Afgda wge-
|l ¥ 9@ s wqae Aew-ugs-ifaw-ad Qmmw (29-34)

¢ gu=) faReadt @Sy SewefaeragUdy wewmyml wnfERs wgHa
fadta® | @a: gHQEd WEED TEWA RN qMA G99 qarfd wawmee
sauuRyall fAfad geafaymfgaunEme gegu swsi=an l—on Gautama
(Ch. 1ll, end)—usrwa @r=rdn soafagag mewa |

¢ WHY T3 g ReWEWa qaq. |

wqutnrgaie wewy fafmwd 1—Vas. VIIIL



72 KALIVARJYAS

without the study of the Vedas, the begetting of sons and
the performance of sacrifices leads a man downward. The
Grhastha supporting the other three orders is the best, in him
men of all the orders find shelter like streanfs in the ocean
(89-90).!

Visnu LIX. 28-29 echoes the same sentiments, also

Yajiavalkya 111. 205 and Vyasa IV. ii.?

The first two descriptions of Sannyasins had a more or
less fixed habitation. The Kuticaka lived on the means
of life supplied by his son. The Bahidaka dwelt in holy
places where the sages of old had their seats and did not
move away from these. According to the distinction made by
the writers of the Digests, it is these two varieties that are
prohibited in the present age, possibly because they are
not inspired by the highest spirit of renunciation.” The
emphasis is laid on the true ascetic spirit to which this stage
or order of life is still open. The objection is to ascetics who
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despite the garb and appendages of the order lack the spirit.
Hence Viramitrodaya cites Yama to the effect that a dire
hell awaits one who carries the staff but eats all and is
without knowledge.! It also cites another anonymous Smrti
saying that many men carry the single staff as a means of
livelihood but they go to hell by giving up their duties in
life.? Mitra-misra adds that the Mahabharata text as to
a Yati, whatever his garb, being fit to be honoured, should be
understood in the same spirit i.e., that honour should be
given to a true ascetic be whatever, his outfit. Madana-parijata,
pp. 365-373 after setting forth the arguments® in favour of
the eligibility of Ksatriyas and Vaiéyas for the fourth
order gives its own opinion in favour of the Brahmin alone
being so entitled.’

Smyti-muktaphala a Deccanese digest reconciles the texts
by saying that the prohibition relates to the wearing of the
coloured robe and the carrying of the staff.

It mentions the cases of Appaya Diksita and Dharmaraja-
dhvarindra among the performers of Agnihotra and
Sannyasa. To this may be added the names of Sankara,
the reputed founder of a powerful monastic order—the
Dasnami—and his disciples who have succeeded to the four
seats created by him, i.e., Sarada, Joshi, Govardhana and
Srageri. Amongst the Sadhus of the Dasnami order founded
by him there are men of all the three castes—one of the
Mandalesvaras at Benares at this date being a Vaigya.

The prohibition of Sannyasa may have been due to a
reaction against Monachism brought about by irregularities
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in the lives of Buddhist monks as evidenced by the Pati-
mokkhas. But despite academic objections to the competency
for Sannyasa in the present age, the vogue still continues
unfettered by the Kalivarjya ban.

Suicide From Pious Motive

The practice of suicide in extreme old age or in decrepi-
tude due to disease may in its origin be traced to Vedic
times. Exposure of the aged has been inferred from certain
passages (Rg Veda VIII. 51. 2 and Atharva Veda XVIIL.
2. 34). Some, however, argue that the exposure was of
dead bodies after the Parsifashion. But considering the
persistence of usages which have their source in the Vedas
and the prevalence of suicide from pious motive, it is
reasonable to construe the texts as evidence of such usage.
In later times the practice was regularly enjoined by works
of sacred law.! In the Mahabharata examples of the
observance of this practice are found. Manu (VI. 31-32)*
prescribes it for a person in* the third order; so also does
Atri. A text quoted by Krsnam Bhatta in his commentary
on Nirnaya-sindhu is to the same effect. Self-immolation
was also prescribed as a penance for heinous offences. It
seems that doubts sometimes arose as to whether this form
of suicide was approved or not.” Those who failed of death
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in carrying out a resolve of this sort were subjected to a
penance as is enjoined by Yama (Sls. 2-3).'

A universal tradition describes that Bhatta Kumarila
burnt himself to death in slow fire which shows that the
usage still prevailed in the seventh century. It continued
to a much later date. Vijianesvare (on Yaj. IIl. 6) quotes
the text of Atri anonymously to show that the ordinary
exequial rites were to be performed for these decrepit
foresters. Apararka’s commentary on the same sloka quotes
long passages from the Adipurana extolling the merit resulting
from such self-immolation.? Also, high merit attached to
death in this manner at sacred places like Prayaga or Kaéi
and at Viddhatirtha or Agnitirtha.” The very names
suggest that such deaths regularly occurred at these places.
Other texts are quoted in the same work declaring that
journey over snow-clad mountains with the object of depart-
ing this life conduces to the attainment of Heaven.! Raghu-
nandana construes the Kalivarjya text (XI, XLVI) to the effect
that although prohibited in the case of the twice-born classes,
the practice may be observed by Sudras even in this age.’
Viramitrodaya ascribes the origin of pious suicide to heretical
scripture (p. 206).

Begging From All Classes

In the earliest Vedic society Brahmine in the fourth
order of life were permitted to beg from men of the four
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varnas. Kathaka Brahmana so lays down the rule, also
Maitrayani' and Aruni Upanisads.” So also, Baudhayana.’
The practice is sanctioned by Yama also as cited in Smrti-
Muktaphala.! A text of Paratara in prose (op. cil.)
says that Yatis stay for one night in villages and five nights
in towns and Tirthas and with their stomachs as their
begging-bowls, beg from all the four varnas excepting
reprobates and the fallen, and attain steady self-realisation.”
But there was a tendency from early times to restrict the
begging to the regenerate classes and preferably still to
Brahmins. Thus Vasistha says (Ch. X): He shall eat that
which he gains from a Brahmin family.® Begging from the
three twice-born castes is enjoined in certain texts cited in
Smrti-Muktaphala.” Baudhayana (op. cit.) says that he
should obtain food from worthy Brahmins, Ksatriyas and
Vaidyas, failing the first from the other two, one after
another. Failing all three and not cating two meals, he may
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also beg from Sidras for life has to be maintained by the
enlightened. The conclusion of the writer of this digest
of the South is that begging from all the varnas is permissible
only in distress.

Lodging where Night Falls

The usage referred to in the title i1s met with in connection
with both Brahmacarins and anchorites (Parivrdjakas in
Baudhayana’s and Apastamba’s nomenclature).! The latter
are to beg in ochre robes when the pestle and mortar have
been laid aside, the fire gone out in the oven and the plates
have ceased to be laid, i.e., in the evening.? So also
Vasistha. To lodge and feed him was a duty incumbent
on the house-holder. (Vyasa 1. 70, Sankha VII. 2).!
In Usanas, VIIl the Brahmin-slayer is enjoined to practise
Mahavrata for 12 years begging in the evening like a Yati.
The Yati as a guest had to be honoured and entertained.’
Vide Harita 1V. 56; Daksa VII. 44-47; also Visnupurana
Part I11. Ch. IX. 13-14. Here the guests in the evening are
Brahmins (house-holders or students celibate) who wander
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either to collect the Vedas or to visit holy places or to observe
the world.

According to Prthvicandrodaya the usage sanctioned
in Vispupurana 11I. 13-14 is prohibited in the Kali age.
Hence, says Kamalakara, travellers of unknown birth and
conduct, etc., are not to be employed in Sraddhas and such
other functions." 'Anantadeva says that the stay of Bhikshus
in the houses of house-holders which they have entered
for begging, etc., in the afternoon, is forbidden for the Sruti
says—He shall enter the village before sunset.’

Ceremonial Sipping of Cow-drunk Water

Acamana or purificatory sipping of water taken from
the earth in a natural stale is now a forbidden usage which
prevailed in ancient times. Such Acamana is permitted by
Baudhayana (I. 4. 57).” Manu has the same provision
almost in the same words, so also Visnu and V'yasa and
Brhaspati quoted in Madana-parijata, p. 464." Yajiavalkya’s
¢loka’ on the same is thus explained by Apararka: Such
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as can quench the thirst of cows and is in a natural state,
that is, has its natural colour, taste and smell-—such water
is pure and fit for ceremonial sipping. The continuance of
the practice down to a late period is shown by a text of
Devala of the some import quoted by Vijidnesvara.! Neither
this commentator nor Apararka are aware of the ban on
this ancient practice. Thus Vijnine$vara says: This provision
is for removing the impurity of water fallen on unclean
soil and not for taking away the purity of sky-water (i.e.,
rain-water) nor that of water stored up.’ It also declares
that there is nothing wrong in the use of water from tanks,
etc., made by Candilas and other vile persons. The
prohibition appears in the anonymous Kalivarjya text quoted
in Smrti-candrika. Madana-parijata of a later date explain-
ing the verses of Devala quoted above brings out the signi
ficance of the prohibition.”

Ten Days’ Impurity For Rain-Water

This is connected with the previous topic and relates to a
detail ol ceremonial purification by sipping water. The
provision for such practice occurs in Apas. Dh. S. 1. 15. 2:
By sipping (pure) water that has been collected on the
ground, he becomes pure. (4) He shall not sip rain-drops,
(5) (He shall not sip water) from a (natural) cleft in the
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ground. On this Haradatta has the note: Some think that
this Satra (4) is intended to forbid also the drinking of rain-
water. Other commentators declare that according to this
Satra, it is allowed to use for sipping drops of water which
fall from a vessel suspended by ropes. But the meaning
is made clear by other texts, such as an anonymous text
quoted by the same commentator and also another in Krsna
Bhatta’s commentary on Nirnaya-sindhu.' It seems that
rain-water collected and allowed to clear for three days
during the rainy season was used for ceremonial washing.
But in other seasons the period was ten days. This latter
provision in regard to rain-water collected in other seasons
is here abrogated. Manu says that cows, she-buffaloes and
Brihmin women in maternity are purified after ten nights as
also rain-water collected on the ground®? Manu's rule,
therefore, has to be taken to apply to the same case. So
that by the Kalivarjya text, the longer period of impurity
is rescinded.” The prohibition of this archaic practice is
first found in the text cited in Smrti-candrika.

Curtailment of the Period of Impurity

The rules regarding ceremonial impurity at birth or
death have been reduced to a strictly graded system by the
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compilers of Digests in later times. This system is the
outcome of a process of growth of which the beginnings are
traceable in the earlier works on the sacred law. Par. Gr. S.
UI. 10. 29-30, 38: The impurity caused by death lasts
through three nights; through ten nights according to some
(teachers). Their (that is of those who have touched the
body) impurity lasts through one or two fortnights. In
Baudhayana 1.5 ten days’ impurity is ordained for the
parents (125); according to some, for the mother (126);
according to others, for the father owing to the greater
importance of the seed (127). To this general law exception
was provided in the case of certain classes of people—a priest,
one engaged in a sacrifice, a Brahmacarin and a King.’
Such is the provision also in Gautama (Ch. XI1V) who
explains that it may interfere with the duly of a king or
the Vedic study of a Brahmin, hence in their case the
impurity terminates at once.” Manu V. 93-94: For Kings
there is no taint of impurity nor for those who are under
a vow, nor for those engaged in a sacrifice, since seated in the
position of Indra they are always become, as it were,
Brahman. In the exalted seat of a King purification on the
instant is enjoined ; his seat, meant for the protection of the
subjects, is the reason therefor. Further, purity and
impurity arise and cease® from the rulers of men. Thus
in the matter of prescribing periods of impurity the King is
declared to be supreme. Visnu (XXII. 47 et seq.) also adds

the cases of craftsmen and of servants of the King and
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occasions of installation of deities (already commenced),
marriage, revolution, extreme distress." The same rule is
repeated by Atri who further declares that there is no
impurity in one’s case at the option of a Brahmin.®? Here
the power of dispensing with the impurity is vested in the
Brahmin.’ There is a resumé of the different rules in Yaj.
1. 27-29.  Atri further says that in the case of the vicious,
those always dependent on others, those who are without
sacred duties, the impurity is perpetual.! Usanas (V1. 61)
says that in the case of the perpetual student celibate or
those who have retired to the forest, those who are
Sannyasins or Brahmacarins there is no impurity.’
Sankha says (XV. 1 and 21): Amongst sapindas of a
Brahmin who is given to tending the sacred fires
or to the pursuit of Vedic study, purification ensues
after the third day. A Sannyasin, one under a vow
of Brahmacarin, a confectioner, one initiated in a sacrifice
and the servants of the King suffer no impurity. An
anonymous Smrti text cited in Mitaksara (on Yaj. Il
27-29) says that a Brahmin given to daily sacrifice in the
fire and Vedic study becomes pure after one day; he who
has one of these qualifications, after three days and he who
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is devoid of both, in ten days.’" Parasara adds a few more
exceptions to the general rule * as to the term of impurity.
By the later Smrtikaras these long lists of persons exempted
from impurity are repeated—for example, in Pracetas and
Satatapa cited in Mit. on Yaj. Ill. 27 where anonymous
Smrti texts® of the same import are also cited.

Devala quoted in Madhaviya sets forth a gradation of
periods of impurity according as a Brahmin is engaged in
Vedic study or under a duty to preserve the sacred fires.
It appears that till the time of Devala these rules continued
to be repeated and in some cases amplified." Vijianesvara
(on Yaj. Ill. 27-29) appears to be unaware of the ban on
the ancient usage. He reviews and reconciles the divergent
‘passages and specifies the classes of persons who are entitled
to the reduced impurity, and also discusses whether the
exemption attaches to the person or is connected with the
occasion. The Kalivarjya text of Sridhara prohibits reduction
of impurity on the ground of mode of life and Vedic study.’
Vijiianeévara says that house-holders who did not save for
the morrow or provided for three days only (Manu. 1V. 7)
had their term of impurity correspondingly reduced. The
Brahmacarin, the Vanaprastha and the Sannyisin were
always free from impurity. According to him the reduc-
tion of the period of impurity relates te certain exceptional
occasions and not to all social dealings of the person so
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exempted." The exceptional privilege of immunity from
impurity was found to be inapplicable to a society in which
Vedic practices were in disuse and persons who might claim
such immunity were getting rare.

Purification after Bone-picking of the Cremated

This ancient usage may be gathered from A45. Gr. S.
IV.5.1-10: ““The gathering (of the bones is performed) after
the tenth (tithi from the death) on a tithi with an odd number
of the dark fortnight under a single Naksatra (like Asa-
dhis). A man into a male urn without special marks, a
woman into a female one without special marks. Aged
persons of an odd number, not men and women together
(gather the bones). The performer of the ceremony walks
three times round the spot with his left side turned towards
it and sprinkles on it, with a sami branch, milk mixed with
water, with the verse ‘O, cool one, O, thou that art full
of coolness’ (R. V. X. 16. 14). With the thumb and
the fourth finger they should picl each single bone
(and put into the urn) without making noise. The feet
first, the head last. Having well gathered them and
puriied them with a winnowing basket, they should
put (the urn) into a pit, at a place where the waters from the
different sides do not flow together, except rain-water, with
(the verse): ‘Go to thy mother earth, there ’ (R. V. X. 18.
10). With the following (verse) he should throw earth
(into the pit). After he has done so (he should repeat)
the following (verse). Having covered (the urn) with a lid

with (the verse) ‘I fasten to thee’ (R. V. X, 18. 13) they
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then should go away without looking back, should bathe in
water, and perform a $raddha for the deceased.”” But it
seems that the practice underwent some changes in regard
to the time.  Visnu prescribes its observance on the fourth
day of death (XIX. 10 et seq.).” He prescribes the throwing
of the bones into the Ganges. To the same effect a text of
Kirmapurana is quoted by Raghunandana in his Suddhi-
tattva > In Yajhavalkya (IlI. 17) the rite is not specially
mentioned but the omission is supplied by Vijianeévara.’
He also cites Devala to the effect that after the lapse of
one-third of the period of impurity, touching the body
of men of all the four castes is permitted.* It is to be noted
that though in the same passage he repudiates (as resented
by public opinion) the observance of graduated periods of
impurity by the relations of the dead in the fifth, sixth,
seventh degree as enjoined by another Smirti, in regard to the
usage itself, the Mitaksara knows no bar. Angiras (cited in
Vir. Mit.) permits feeding in the houses of the sapindas
(relations of the deceased) after the bone-picking.” Daksa
VL. 16 (corr. to Samvarta in Raghunandana) repeats the
ancient rule as to bone-picking on the fourth day.® The
later Smirti-karas also set forth the graduated periods.
Laghu-Harita  (lxxxv-lxxxvi) another ~Smrti-kara of a
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late date also formulates the old rule." The law of ceremonial
impurity upon the death of a Sapinda has become stricter and
the cessation of impurity after one-third of the period has
become obsolete, although the rite of bone-picking and
throwing the bones into the Ganges is still observed.
Raghunandana,” Kamalakara and Kasinatha (the author of
Dharma-sindhu) while prescribing the latter and citing and
discussing the pertinent texts practically ignore the im-
portance of the rule as'to cessation of impurity.

Prescribing Death-penance for Brahmins

Sins are graded into seven classes in Vispu, Ch. xxxiii
Sitras 3 and 4, the most heinous being certain forms of
incest called Atipatakas (Ch. xxxiv, s. 1). For those
guilty of these sins the penance is prescribed as plunging
into fire for they have no other means of atonement (s. 2).*
Harita also lays down the same rule.' The next grade of
sins called Mahapatakas (Manu. XI. 55) when committed
with knowledge and intention entails the same penance, viz.,
death. Also violation of a superior’s bed (Manu. XI. 104,
Samvarta, Angiras cited in Pr. Viv. and Sattriméanmatam
cited in Pr. Viv.)’; likewise the slaying of a Brahmin

! gEwRa auiAr fawung wae wEg ) anwea iy @1q 9a% wad ag |
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2 In ref. to text in Note 3 p. 85 above Raghunandana
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THE PROHIBITED PRACTICES 87

is expiated by death (Manu. XI. 74, 80, Ibid., 73). Also
Kalikapurana® and Bhavisyapurana® cited in Pra. Viv.
With regard to a Brahmin’s drinking spirits (M. XI. 147 ;
Yaj. 1lI. 252, Yama,’ Bhavisya*), or the theft of a Brahmin's
gold, more than 80 ratis being technically called Suvarna (M.
XI. 100-101 =Bhavisya, cited in Pra. Viv.; also Sattrim-
danmatam cited in Pra. Viv.)."” For association of an
intimate kind also the same atonement is prescribed (M. XI.
182).° In all these cases the atonement is death or its
equivalent—the 24 years’ penance.

Siilapani says that where death is prescribed for an act
with intent, there its alternative is to be twice the period of
12 years for penance which is the expiation for an act
without intent.” And he further says that ‘‘in reality texts
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importing absence of expiation negative eligibility for social
intercourse even after performance of the 24 years' penance—
the alternative to death, and not existence of penance’”’ (p 73)'.
In regard to the title of this prohibition opinions differ.
Damodara says that it means the performance of penance
of death by fall from a height or from plunging into fire
prescribed in another text and he rejects the other view
that, as in the case of secret penance, a learned assembly
is not to prescribe the penance to the sinning Brahmin, but
he is to gather it somehow and perform it.’?

According to Anantadeva it signifies that in the Kali
age there is no effect of averting hell in the penance of the
performance of a vow since Yajiavalkya says: Where the
sin is intentional, however, by virtue of express text the
sinner after expiation becomes eligible for social intercourse

(p. 472 bottom).
Penance of Self-sacrifice

The origin of this form of penance is traceable to
Apastamba who prescribes it for the killing of a Brahmin
male or a Brahmin woman bathed after monthly illness or
for destroying her child in the womb.” The murderer is to
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build a hut in the path of robbers for the defence of
Brahmins and the sacred animal or he is to plunge into the
thick of the fight to be killed by soldiers as a part of their
duty. The metrical Smitis repeat the law, e.g., Manu XI.
74 and 80." Also Yaj. III. 243, 245, 247.* The latter iniro-
duces another occasion, i.e., the rescue of a Brahmin's property
stolen or robbed ; if successful or wounded or killed in such
attempt the delinquent becomes sinless. For Brahmanicide
Manu prescribes 13 forms of penance.” Quotations from
the Puranas in Pray. Viv. show that other alternatives were
prescribed such as, in the case of the rich, giving up of all
properties to Brahmins. The Arthasastra has not these
sacerdotal punishments.” Their abrogation was necessitated
by changed social conditions and the humanizing influence
traceable in many of the prohibitions. The title is otherwise
explained by some® as ceremonial gift to an absent person
with libation of water poured on the earth; but this is rejected

by Anantadeva.’

Expiation for Association with Sinners and for Sins other

than Theft of Gold

This compound title has been construed in two different
ways. It has been split up into two, (1) pollution by contact
p
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and (2) expiation for heinous offences other than theft of
gold. The first is treated separately. The word niskrti
is understood as penance of death by Kamalakara.! In
the Kalivarjya-vinirnaya it is taken to mean secret penance
which according to Damodara would be effective in the
case of theft of gold only, and not the other great sins.
His argument runs thus:—It (the term niskrti) does not
mean penance generally tor that would involve conflict with
the injunction contained in the original text, nor mortal
penance since its prescription for others being forbidden,
its performance of one’s own accord is permitted; nor
social intercourse for that would disagree with the injunction
as to the feeding of Brahmins; nor purification in the other
world since that is not capable of achievement directly by
human action (compare Mitaksara on Yaj. IIl. 226)® nor
the prohibition of the means thereto as conflicting with the
aforesaid injunction. Hence niskrti or absolution is to be
explained as secret penance.’

In support of this view Damodara cites texts from
Brhannaradiya and Vispu-purana to the effect' that people
in the Kali age carefully conceal their sin and perform
penances in secret. Purification of the impure-minded does
not result therefrom. And such secret penance, he adds,
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1s condemned in texts which enjoin confession.' Nor is this
exception in the case of the sin of theft of gold unreason-
able since in the Kali age such theft being easy, the pres-
cription of penance by the assembly of learned Brahm'ns
is rarely obtained. Hence this prov'sion has been made to
sanction secret penance (in the case of theft of gold only).

Sins are of different grades —the most heinous being the
killing of a Brahmin, the drinking of wine, the theft of gold
and the violation of the bed of a Guru and association with
those who have committed any of these sins. (Baudh.
Dh. S.11.1.6, 15, 17, 21; Ya. lll. 227 ; Likhita 72.)*
Theft of gold was technically of an amount exceeding 80
tatis. The modes of expiation provided for these offences
were not always of a spiritual character. Often they took
the form of royal punishment; thus Baudhayana(ll. 1. 16),
says that the thief should approach the King with a club
on his shoulder and ask him to punish him with that in
accordance with the duty of a Ksatriya. On punishment
or release the thief is freed from sin (Gautama, Ch. XII*
and Manu, XI. 100; Ugéanas, VIII. 15, 16; and Parasara,
XII. 70).

The killing of a Brahmin was inexpiable. Baudhdyana
cites an older text according to which intentional slaying
of a Brahmin is inexpiable and expiation is provided by the
sages where it is unintentional. For drinking spirituous
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liquor also the drinking of liquor scorching hot is prescribed
and also re-initiation in the case of the twice-born.! For viola-
tion of a Guru's bed equally severe penance is provided.’
For associating with these offenders, Manu declares that one
becomes like the original sinners’ and should perform the
penance prescribed for them. The association had to be of
a certain specified kind and duration. (Vide next section.)

The import of the prohibition is that secret penance for
these heinous offences is not effective in the present age but
open coafession coupled with the performance of the penance
prescribed is needed.

Pollution by Contact with Sinners

As already indicated under the allied topic, those who
associated with sinners of the most heinous kind were also
regarded as offenders of the first degree. Apas. Dh. S.
I. 21. 5 et seq. : Intercourse with the fallen is not ordain-
ed. (6) Nor with Apapatras (outcasts).

(7) Now the actions which cause loss of caste follow.
(8) These are theft (of gold), offences rendering one Abbhi-
éasta, homicide, neglect of the Vedas, causing abortion,
incestuous connection with descendants of the parents or the
offspring of such persons, drinking spirits; and intercourse
with persons with whom it is forbidden.

The interdiction of association with sinners was very
strict in ancient times. Thus, according to Vasistha:
Wives, sons and disciples involved in sinful acts and those
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who are otherw:se fallen are to be abandoned upon declara-
tion.' Visnu (LXXXII, 23) ordains that those who
associate with the fallen are not to be invited to §raddhas.
Baudhayana (li. 1. 62) says that the association for one year
in the form of the pertormance of priestly duties, teaching
or sexual connexion causes one’s fall but not journeying or
sitting or dining together. So also Usanas (VIII. 30
et seq.) who prescribes penances for different cases.” Vyasa
has a text to the effect that the sinner alone becomes tainted
in Kali." Parasara recapitulates the older law on the subject
and its modification in later ages. According to him in
Krtayuga speaking with sinners contaminated, in the Treta
the sight of them, in the Dvapara the taking of food and in
Kali a man falls through his own sinful acts.' In the first
age the country had to be given up, in the second the
village, in the third the family of the sinner, and in the
present age the sinner alone should be avoided.” Associa-
tion with smnners may be, according to the Smrtis,
of nine kinds, of which the minor ones are declared by
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the Kalivarjya texts to be permissible in the present
1
age.

Social Intercourse with the Corrupted.

The Kalivarjya texts given by Sridhara and Devanna
contain three provisions in regard to the sexually
corrupted :—

(1) Association with men corrupted with women of other
varnas, even after expiation.”

(2) Acceptance into society of women ravished or
otherwise fallen so far as permitted by the sacred law.’

(3) Abandonment of the wife of a superior or a wife who
has conceived through connection with a low-class man.'

A survey of the rules in the different treatises shows
that the ancient law had been somewhat lax in this matter;
this was followed by stricter rules which again tended to
decline to the earliest stage and the Kalivarjya texts were
an attempt at the restoration of the stricter principle.

The irregularities of a primitive state of society are
illustrated by Sat. Br.1l. v. 2. 20 in which a woman
joining her husband in a sacrifice is asked to confess her
lapses and thereby to purify herself for the function. Such
purification, if the lapse was of the minor kind, is also proved

by Manu 1X. 20-21° The expiation here referred to is,
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according to Medhatithi and Kullika, for mental lapse,
although elsewhere the sage declares the monthly illness to be
enough to purge such sin (V. 108).’

The well-known story of Jabala (Chand. Upan. 1V. iv)
also points to a primitive condition of society.” From this
state of things, sexual morality was sought to be lifted to the
utmost striciness by the provisions of both sacred and
secular law.

Gautama (XXII) says that on connection with a man of
a low-class a woman becomes fallen.

XXIIl. An adulterous wife is to be kept in confine-
ment : nd given bare sustenance

XXIV. For cohabiting with a Sidra woman a man
requires penance. For adulterous connection between a
high-class female and a low-caste male the punishment
for either is to be publicly thrown to the dogs at the
King's command. Baudhayana mentions procreation on a
Siidra woman among the degrading sins (II. i. 55). Sitras
67 et seq. provide that the fallen are to live in a class by
themselves. But their issue may separate from them and
unite with the Aryas but this is disputed by Harita. The
discussion on the point is given in 68-72.° Some considera-
tion, however, is shown to women in this matter.
Baudhayana (11. 2) cites $lokas to show that women cannot
lose their purity. He also prescribes penances for inter-
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course with women of the lowest class.! Apastamba
Dh. S. (I. 28. 9) says that a mother, even though fallen, is
not to be abandoned.” In il. 27 he lays down the rule
that an Arya on connection with Sidra women is to be
banished. In the reverse case the Sidra is to be killed and
the female consort to be emaciated.”

In the first Satra of the same Kandika he says that
penance being performed, the adulteress is to be treated as
before, for relation between husband and wife is established
by the sacred law.*

Vasistha provides milder punishment than Gautama
for a female of a higher caste in adultery with a male of a
lower caste; the former after public disgrace becomes pure
but the male is to be burned to death in various ways.
For the mental lapse of the wife, he enjoins three nights’
penance (Chap. XXI).

The secular law as embodied in Kautiliya is milder
than the sacred law on the punishment of adultery. The
capital punishment enjoined by Gautama and by Apastamba
had been reduced to torture, and the Arthasastra abolished
the latter also’ except for a Sudra or a Candala corrupting

a woman of a higher caste.
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In Manu there is a resumé of the rules regarding the
treatment in society of these offenders —male and female,
but he himself inclines to the stricter view. Thus in
Ch. VI he ordains death for a non-Brahmin guilty of this
offence (359). But if the parties are of the same caste, the
man who corrupts the female is not punishable with death
(364). If the female seeks a man of low caste, she is to be
restrained at home (365). He makes distinctions according
to the social status of the parties. Within the caste the
highest punishment is enjoined for forcible abductions;
for a man of a lower caste, the punishment is of the middle
grade ; if it be against a higher caste, for the male it is death,
and for the female, the cutting off of the nose, etc. (1I. 86).'
In this connection, Haradatta commenting on Apas. Dh. S.,
II. 27. 10 quotes a sloka which in some recensions occurs
after XI. 179 (cited above).

In Yajiavalkya the rigour of Manu is somewhat softened.
In II. 286 he reproduces the provisions of Apas. Dh. S.
II. 27. In 1. 72 he declares that in adultery the woman is
purified by the monthly illness; abandonment is prescribed
in case of conception. Ill. 231 ranks connection with a
woman of the lowest class with violation of the bed of a
Guru and $loka 241 classes connection with a woman of a
lower caste as a minor sin (upapataka). 1lI. 296 lays down
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the rule for fallen women: They are to be lodged near
home and given food and clothes and restrained. Inter-
course with a vile person is a specially degrading offence in
women.’

In Atri the relaxation of the old rigour is even more
marked. He enumerates the seven classes of Antyajas and
says that for connection with their women, if knowingly
had, the penance is krcchrabda, and if unknowingly, candra-
yana. His doctrines on the incorruptibility of women are
somewhat startling.

Samvarta cited by Krsnam Bhatta has the text which
prescribes punishment for a woman forcibly corrupted. He
provides penances for different classes of sexual offenders
(slokas 149-54 and 164-68). In sloka 171 he says that his
rules agree with those of Yama.”

Katyayana awards death to forcible intercourse (N.
Banerjee’s Matasangraha, ¢l. 667) and says further that for
all offences of this sort where fines are imposed on men,
half the amount is the punishment for women; for her
mutilation is enjoined where death is awarded to the male.’
He says further that sexual relations with a woman rescued
from the hands of robbers or from drowning, flood or

! ofariay ua fafy; wof gRfe a; wmREEa 9)

) weifwd 2awy are: ATAUR )
' W& zmfa wikw (18-19)
s fea; gy wn Swnmsalsfes | 3@ wikan warm o em W afefsa o (190)
wgaty 91 T W G faF=mE 0 wng wr weaR) 2raz aw « g9ty (151)
fag® g aa @ WY neRA | @31 81 q@E A fawe s ago (192)
@4 fagfavar a1 afz ar tanarfa | a@=d sys a1 ayw awfa ang (193)
7 @ gfwa At 7 W@ fadlan | waww swiEla vasi@aa gaia i (194)
37 YW1 g A1 A7 & LAt wwwfes | armvda vda wgvEaaa g (197)
w@IE var @4 Afe quwaifar afz | aag g% g @1 A wiswRa gafa g (198)
3 quig wee ywr 9% TWART F9611 wrA9AT gy QI a9 i3 |
¢ wEy Ry v wiweR ) Azt Died) 29id g erwnaw



THE PROHIBITED PRACTICES 99

famine are justified (Banerjee, 686-87). But this is not
so, where the woman is of a higher caste or is an un-
willing party (688-89).'

Parasara also declares purification by monthly illness
except in conception (VII. iv); in that case, she is to be
banished (X. 30). A fallen Brahmin woman cannot return
to society. A woman who leaves her home and family is
lost, both in this world and hereafter (X. 31, 32). From
the tenth day of her disappearance her offence is inexpiable
and she should be treated as an outcast (X. 33).

Devala, whose extant Smrti bears evident traces of a
late date, amplifies and extends the laxer provisions of Atri
to cases of abduction and corruption of males by Mlecchas
(éls. 8 f£.) and also of females (sls. 36 ff.) and to cases of
conception through rape by Mlecchas (sls. 47 ff). Sl. 50 says
that after delivery, a woman with child through intercourse
with a man of a lower caste is purified by penance.?

Apararka on Yaj. 1. 70 says that after the performance
of the penance the woman is again fit for social intercourse.
This repeats Manu's text, XI. 190" as well as Apas. Dh.
S., Il. 27. 1.

Vijaanesvara on §l. 72 says that for a woman corrupted
with a man of a low class abandonment is prescribed, i.e.
exclusion {rom enjoyment and religious functions but she
is not to be driven away from home since the rule is to
resirain her in a separate dwelling. The Kalivarjya texts
were evidently intended to counteract this tendency of
allowing social intercourse after the performance of penance
and to revive the strictness of the code of Manu.

1

Sls. 686-89 almost agree with Kautilya, Ch. 89 (Slokas quoted
above).

*  Slokas 49-50 agree almost with Atri—g¢lokas 191-92.
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Sea-voyage

Although directly opposite views have been taken as
to the construction of diverse revealed texts, it would be
hazardous to assert that sea-voyage was unknown to the
Aryans in Vedic times. The story of Bhujyu, son of Tugra,
who is repeatedly mentioned in the Veda as being saved
from the deep by the Asvins' and the references to the
treasures of the ocean and gains of sea-trade point to marine
navigation.” The word samudra occurs frequently in the
Rgveda and later texts and though the meaning of the
word in the earlier passages is disputed, in regard to the
later passages there is little difference of opinion®. Recent
investigations into India’s relations with the Far East have
brought to light overwhelming data in support of the
continuance of the maritime activities of the Hindus till
about the fifteenth century A.D. Evidence of commercial
relations with the West at the beginning of the Christian
era is found in the Periplus of the Erythrean Sea. ldeas
of ceremonial purity perhaps led to the dislike of sea-voyages
and the consequent contact with sirange races and other
creeds from a very early date. But concession was made to
territorial  practice. Thus Baudhayana speaking of the
disparities in Aryan practice in different parts of India refers
Sea-voyage to the North and holds it as a practice that
would pollute men of the South.' It follows that Sea-
voyages were commonly performed by Northern people
and were not regarded as reprehensible for them. The

-

As in Rgveda—l. 112. 6 ; X, 40. 7, etc.
As in Rgveda—I. 47. 6.
*  As also about Rgveda—V 1I. 95, 2.
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early history of Indian colonies in the Far East and the
traditions current in them as to their original home show that
the colonists generally started from Northern India." There
were four centres from which the colonisers started—Tamra-
lipta on the coast of Bengal, Gopalpur and ancient Kalinga
and three unidentified harbours near Muslipattam and Broach.
M. Pelliot has shown that from as early as the second century
B.C. there was also a regular trade-route by land between
Eastern India and China through Upper Burma and Yunnan,
which, obstructed for a time by barbarous tribes, was re-
opened again in the eighth century A.D. The Indian
colonies in the Far East were established before the second
century A.D. M. Parmezntier and other historians have
tried to show that events in the mother coun'ry—the progress
of cults and changes in usage and political conditions at
home—were felt in the Eastern colonies. ‘‘For nearly
three centuries after India was conquered by the Mahomedans”’
(the disaster at Tarain, 1194, preceded by the submission
of Rajyapaila of Kanauj to Mahmud of Ghazni, 1019), ‘‘the
banner of Hindu indepzndence was hoisted up in those
far-off lands.”” But like a fountain with a dried up spring
these colonies decayed with the downtall of their motherland.
‘*“Champa fell before Annamite invasions in 1543. In Java
the last Hindu Dynasty was overthrown in 1479 *’ (Fergusson).

The prejudice against sea-voyage despite the traces of it
available in Vedic literature had an early origin. Thus
Baudhayana prescribes penances for sea-voyage.”? At the
same time, in 1.10.13 he ordains that the customs duty on
Sea-trade belongs to the King. The term samudra-sulka is

' Dr. R. C. Mazumdar's Champa.

2 L 4. 50-51, 55-56—=9 yadtaif@ ....9gEAAq... . gEfeanay az-
qgEE | 57—uswAad gar  S8—wqummfaadifam  &udwdy:  gama-
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so explained by Govinda-svamin'. Manu declares a Brahmin
who has voyaged across the Sea as one who pollutes the
row of seats (pankti) at a feast.” As in Baudhayana, so also
in the Manava Code provisions for sea-captains and ship-
owners occur. These prove, according to Mr. Jayaswal, the
increasing commercial enterprise of the Hindus in the third
century B.C. (vide Manu VIII. 406). In Yaj. Il. 250-264 new
rules are formulated for companies formed for Sea-trade
and Sea-voyages. Usanas Samhita (IV. 33-34)° declares
that a Sea-goer is to be excluded from Sraddha ceremonies.
The total prohibition of Sea-voyages for the twice-born
cannot but be connected with the historical circumstances
set forth above and the growing religious obsession of the
Hindu mind which is clearly imprinted on the later writings
on Law and Usage. Certain writers choose to take the
prohibition to apply to voyages performed to places of
pilgrimage across the Sea.! But this construction is shown
to be unreasonable by the other prohibition in the Kalivarjya
Text XI which forbids social commerce with the twice-born
who have journeyed across the Sea even after the
performance of expiation.”  The interpretation that
Sea-voyage refers to pilgrimage to a holy place across
the Sea such as Dwaraka, is met with in Nirnaya-sindhu and
in the Smrti-Kaustubha.
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Punishment of Witnesses in Disputes between Father and Son

This incident of archaic law appears to have become
well-nigh obsolete by its very crudity and unsuitability to
developed social condition, even before its formal prohibition
in Brahma-purana and Smrtyarthasara It was early felt to
be suited only to the patriarchal state. Under patria potestas
no action could be maintained between the father and the
son. But with a change in the domestic status of persons
along with the growth of society, it was necessarily modified.
Visnu (V. 119-120) formulates the primitive law." A fine
of ten panas was to be imposed on witnesses in disputcs
between father and son and the highest amercement on
those who intervened in them as sureties for either party.
Yajiiavalkya (1. 242) versifies these two Sitras with the
difference that the fines in the two cases are ordained as three
and twenty-four panas respectively.” But litigation between
such parties cognisable by the King might arise. Hence
Kautilya specifies persons who should be witnesses in such
litigation and also states the penalty for the defeated party
in mutual accusation between father and son.” Narada says

(I. 152): In family quarrels members of that family shall
be witnesses.

Ordinarily such quarrels are not cognisable by the courts,
so says Brhaspati." An anonymous text similar to this is
cited in Mitaksara on Yaj. Il. 32. But, as both Vijianesvara
and Jimitavahana in Vyavahara-matrka point out, this rule
is to be followed where the offence is of a minor character.’

! fyagafady g et quqa) @ | qwAlWIAT: A1 AR HGISEH |

? REgafAd g wifaet fagd gq; 1 W 9 @9 W GE@ETG T4 |
3 @ifadfy wammfamwEn faret AEfgad gaet wif@ate @ §e
Anfea’ 11 GTEUWMAT® I TR INIH FJTIAW: TN |
¢ gefire famige gwA @ifrgaat | TRt gRdaEt a7 fawfa g
5 weqyiaead |



104 KALIVAR]JYAS

Yaj. 11. 5 defines litigation as what arises when one petitions
the King, injured by others in violation of Smrtis and usages.'
Here according to the Mitaksara others (paraih) exclude the
relations aforesaid. When, however, the Sastraic rules
permitting a certain degree of punishment by the superior,
etc. are exceeded, the King is bound to take cognizance.
Also a vicious father may waste ancestral property or in
punishment he may go beyond the limits prescribed by the
sacred law.” In such cases no doubt witnesses may have
to be produced and punishment meted out to the superior.”

Slaying of a Brahmin Aggressor

The killing of a Brahmin assailant in self-defence is an
exception to the general rule that the Brahmin is immune
from the punishment of death’ and that the slaying of a
Brahmin is a most heinous offence.” This principle is
enunciated in Baudhayana 1. 10-18 and Visnu V. 3-8.°
The prohibition of this permissible self-defence which had
testified to the growing juristic fairness of the early Hindus
was the outcome of the accentuation of caste-privileges in
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later times. The ancient law is stated by Gautama (VII. 25)
who says that when life is in danger a Brahmin also may
take up a weapon.' Here the term api (also) indicates that
it was a general rule for all castes. Baudhayana Dh. S.
(I. 10. 11-14) also sets forth the same law and cites an
ancient text to the effect that a teacher born in a
worthy family, if he is an aggressor, may be killed; thereby
one does not incur the sin of destroying a foetus
for in such a case wrath meets wrath.® The law of self-
defence is also enunciated in Apastamba Dh. S. 1. 29. 7.
which declares it as an ancient law.” Assailants are of six
kinds according to Vasistha (III. 15-18)." A restatement
of the old law is contained in Manu VIII. 348-51° where a
few more situations justifying the taking up of arms by the
twice-born are menticned, such as a quarrel over the sacri-
ficial fee, defence of women; and not even the preceptor
or a boy, an old man or a deeply learned Brahmin is to be
spared. One of the justifying circumstances is, according to
Manu, an attack upon Dharma, and this rule, in the opinion
of Mr. Jayswal, refers to the social revolution in the time of
the Mauryas. These provisions are repeated in Vispu
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V. 185-186 corresponding to Manu VI1II. 350-351. Visnu dis-
tinguishes seven kinds of assailants.” Yaj. (II. 218) enacts
a stricter law to the prejudice of persons other than Brahmins
in cases of battery. He says further that the limb of a
non-Brahmin who causes pain or hurt to a Brahmin is to be
cut off ; if raised in the act of striking, the first amercement;
in case of touching weapons for such a purpose half of the
above prescribed penalty is ordained.” Yaj. (first verse of
218 above) is in accord with Artha-sastra (Ch. 76).° Sumantu,
an early Smrti-writer, is quoted by Viévaripa without
comment, which indicates that in the time of Visvariipa the
law as to the inviolability of the person of a Brahmin did
obtain. Narada repeats the lenient penal provision in regard
to Brahmins (XIV. 10)." In Brhaspati we find the general
law coupled with the exception in favour of Brahmins, in
the matter of capital punishment. In Il. 15 he lays down
the principle that by killing an aggressor a man does not
commit sin by any means. He who takes the life of one
approaching with intent to murder is no offender. As cited
in Vivada-Ratnakara Brhaspati provides the punishment
of a Brahmin offender in the form of shaving of the head and
banishment.® Other texts of Brhaspati forbid slaying of
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a Brahmin given to Vedic study and born in a worthy family
and praise the act of desisting from self-defence in such a
case as equal in merit to the performance of Aévamedha.
Attempts to modify the earlier law of self-defence may also
be traced in the commentaries. V'ifvarapa on Yaj. 1l. 221
attributes the ancient law to the Artha-$istra and holds that it
should yield to the rule of the Dharma-éastra.! Vijiidne-
$vara commenting on the same $loka tries to show that this
rule is a case of opposition between the rules of Artha-éastra
and Dharma-sastra. Sarvajiiandrdyana seeks to soften the
import of Manu, VIII. 350 by saying that the blow in self-
defence must not be excessive and it was not to be given
where the assailant was a Brahmin.” Kullika on the same
$loka says that striking in self-defence was to be done where
it was not possible to save oneself by flight.” A text of
Paradara is quoted by a later commentator on the Nirpaya-
sindhu to the effect that to a slayer of a Brahmin the penance
of pilgrimage to the sea-side should be prescribed by a
learned Brahmin.'" The abrogation of the right of self-
defence against a Brahmin assailant in the Kalivarjya texts
is the outcome of ideas that gained ascendancy in later times
as shown by Devala above and Bhavisya-purana (cited in
Pray.-viv., p. 66°). The tradition of inviolability of a
Brahmin’s person continued to British times. In early British
days the Brahmin's immunity from death-sentence was
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removed by statute as in Benares by Regulation XVII of
1817 (sec. xv). The significance of the change in law
is shown in Lord Bentinck’s Minute—‘‘It is impossible
to conceive a more direct and open violation of their Sastras
or one more at variance with general feelings of the Hindu
population. To this day, in all Hindu states the life of a
Brahmin, 1 believe, is still held sacred.’’ (Life, in Rulers of
India Series).

Theft from the Vile after Three Days’ Fasting

The ancient Dharma Law permitted minor theft from a
man of a low caste to a Brahmin in the last stage of in-
digence. Thus Gautama (XVIIIL. 32):' After going with-
out the seventh meal, one may steal even from other
than the vile. If questioned by the King, he should disclose
all. If endowed with learning and right conduct, he should
be maintained. Fasting at the ninth meal-time through
poverty, a Brahmin may take away from one of uncon-
demned mode of life what is just enough to satisfy his
hunger, and also from one of an approved mode of life
(such as an Agnihotrin and a Soma-drinker). Thus Maskari
explains Gautama. On this point Medhatithi quotes an
anonymous Smurti-text to the effect that one may take from
a vile man first and failing such, from one of equal rank
and on failure of that, from a distinguished man also.’
Apas. Dh. Sa., 11. 28. 13 lays down the same rule briefly
and declares that the man who does so is not punishable.’
As to the sort of produce that may be thus taken away,

! gEdRt wigat freaia | werdlasea:  wiedla qwrge: o & fg v
gadlwgwqad | wHaAdsEr a9 SN )

? fmadgar @ guRfi ) wewd @Rda fawerf wihem )
(under Manu XI. 16).

Y wryl FHAA a9 MeENd NeaHEeE; |



THE PROHIBITED PRACTICES 109

specific directions are given in Apas. Dh. S., 1. 28. 3.
The commentator Haradatta quotes a Smrti text specifying
the kinds of corn which may be so stolen, agreeing with
Apas. Dh. S. just cited.” Both Manu XI. 16-17° and Yaj.
IIl. 43-44 embody this rule in their codes. Yaj. 1Il. 41
lays down the general principle that no sin attaches to
one in extreme distress, who roaming hither and thither
so helps himself to what barely suffices to keep one
alive. This text agrees with Manu VIII. 341.° The
same text is cited without mention of the source in Madana-
parijata, p. 231. The ban on this permissible minor theft
by a disiressed Brahmin is not known to the earlier comment
ators like Medhatithi and Vijianeévara. It is found for the
first time in Smrtyarthasara  This irregular mode of acqui-
sition is turned to account by Mitra-misra in supporting the
doctrine of the secular nature of ownership upheld by
Dhareévara and Vijianesvara.® The license here permitted
to a Brahmin in distress must have been a subject of discus-
sion to jurists and moralists as proved by the above Vir.
Mit. passage. And although prohibited by Sridhara, the
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usage has not become wholly extinct. Jayswal remarks:
“If a hungry man took a handful from a field it was no
theft. This is a living law in the villages up to this time.””’
Only the license has now merged in the larger law of
charity.

Marriage with the Maternal Uncle’'s Daughter

The usage of marrying the maternal uncle’s daughter
or the father’s sister’s daughter has been a subject of contro-
versy since the earliest times and yet has lived down to the
present age with as much persistence as the controversy
itself. The Viramitrodaya in the section Samskara-Prakasa
sets forth the arguments for and against the practice at some
length. The Vedic texts cited therein as bearing upon it
are the following :

(1) Come, Oh Indra! by ways lauded, to this sacrifice
of ours and accept with grace your own share —the omentum
treated with clarified butter which is offered by the priests,
like the maternal uncle’s daughter and the father's sister’s
daughter (the share of a person).” The original of this text
as can be found out from Rk-Pratisakhya is not in the Rg-
veda and hence is referred to the Rk-Parisista.

(2) The God who makes all forms and sends all good
and evil and pervades all and is the generous giver will
make the issue—brother and sister—born of our wombs,
man and wife. For the doings of this (Prajapati) none
resents or undoes and his doings in us (in creating son and
daughter who would mate) neither the earth nor heaven
know.*

! Manu and Yajiavalkya.
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(3) Hence from the same male, the eater and the eaten
are born, in the third degree (counted from the original
ancestor) or in the fourth we shall unite.' The Southerners
infer Vedic injunctions from this Mantrarthavada (w@mgaz)
and add that it must not be apprehended that the in-
ference of injunctions will be wrongly extended to such
passages as: Prajapati ran after his own daughter like a
woman after her paramour?, since such cases proceed from
natural inclination.

From Sattriméanmatam and Caturviméatimatam texts
are cited which are claimed to be based on the Sruti : Manu,
Vyasa, Angirasa, and Yama have declared that the third
or the fourth on the two sides one should marry.” Pauranic

.precedents also are referred to. Thus a $loka in the
Bhagavata says that Rukmi insulted by Krsna, though
remembering the enmity, gave away his daughter to his
sister’s son in order 1o do her a pleasure." Another éloka
in the same work says that Rukmi in order to please his
sister bestowed his son’s daughter, a pleasing damsel, to his
daughter’s son, Aniruddha, although of rooted enmity to
Hari, being bound by the chains of love, not knowing it
to be according to the sacred law relating to marriage.” Of
the last line of this passage the proper construction, according
to Southern writers, consistently with the intention of Vyasa
is—‘‘gave away not because he knew it to be according to
the sacred law pertaining to the sexes but being bound by the
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snare of affection.”’ In the Mahabharata also there is the case
of the marriage of Subhadra by Arjuna who was her father’s
sister’s son. Besides it is argued that the uninterrupted
observance of the usage by generations of worthy men in
society in the South should prove its Sastraic origin.

Woriters on the sacred law of the North, East and West
demur to these arguments. The reading and interpretation
of the Vedic texts are disputed. Thus the first text as read '
and interpreted’ by Apararka is quite different.

The second text according to Vidyaranya means—‘‘The
God made us (while in the womb) man and wife.”” Support
to this construction is lent, according to the Viramitro-
daya, by what is found later in the same Sukta. Here the
dialogue between Yama and Yami is the context in which
Yama in the end refuses the offer of Yami saying: Oh
bless:d one, | shall not unite my body with yours. Men and
Gods call him a sinner who goes in unto his sister. Hence
how can | have such satisfaction ?*

In regard to the third text the argument of those who
dissent is that it is reasonable to conclude that this Vedic
text is the root of the Smrti rule': Count from him from
whom the lines diverge. And the Caturviméatismrti deduces
the same purport. It must not be explained as tending to
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the marriage of the maternal uncle’s daughter but as declaring
Sapindya relationship to the second degree in case of the
issue of Pratiloma union.

In spite of these laboured and ingenious attempts to
explain away the Vedic texts upon which the usage rests,
its prevalence from the earliest times is undeniable.
Satapatha Brahmana which pertains to the Vaijasaneyi
Samhita has in I. viii. 3-6 a passage corresponding to the
third text quoted above, and it has been thus rendered
in S.B.E:

Thus the separation (of the eater and the eaten) is effected
in one and the sampe act : and hence from one and the same
man spring both the enjoyer (the husband) and the enjoyee
(wife) for now kinsfolk (jatyah) live sporting and
rejoicing together, saying ‘‘In the fourth (or) third man
(that is generation) we unite.’”” On this passage the
commentator Harisvamin remarks: The Kanvas allow inter-
marriage in such cases from the third generation ; the Kanva
text of Sat. Br. reads —‘In the third man we unite, in the
fourth man we unite’; and the Saurastras from the fourth
generation and also the Daksinatyas allow marriage with the
daughters of the mother's brother and with sons of the
father’s sister. It would seem that the prohibition of
marriage between near kinsfolk (Ap. Dh. Sitra II. xi. 15-16)!
and the avoidance of a spouse of the same Gotra or a Sapinda
of one’s mother (Gobhila III. iv. 3-5)* were not firmly
established.’

But since the age of the Kalpasiitras disapproval of the
practice has been frequently expressed. Thus Baudhayana,
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I. 1. 18 et seq., showing the disagreement between Northern
and Southern practices, mentions the instance of the
marriage of the mother’s brother’s daughter and the father’s
sister's daughter as peculiar to the South and declares that
a usage is valid in the country to which it is peculiar but
reprehensible elsewhere.” But this principle of the validity
of a local usage was not undisputed. Baudhayana himself
cites the objection of Gautama and disapproves of both
connections.” Smrti-candrika an early Southern digest makes
a significant comment on this objection of Gautama and
seeks to justify the practice of the South.”

The validity of local custom is upheld @mongst the later
Smrtikaras by Brhaspati in the section Prakirnaka xxvii.
19 : Forbidden practices are found among the Southerners
in the present day, (such as) matches with the maternal
uncle’s daughter, inspite of the prohibited degree of relation-
ship on the mother’s side (causing such unions to be illegal).
Also in Chapter IV. xxvii and xxix he says: The time-
honoured institutions of each country, caste and family
should be preserved. The maternal uncle’s daughter is
taken in marriage among the twice-born inhabitants of the

South.
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But against these stand the series of utterances of the
authors of the versified Smrtis.  Manu prescribes the
penance Candrayana for marriages of this nature.' Such is
the view of Usanas 1X. 3, 4. and also of Satatapa.’
Sumantu prescribes the same expiation.’ Paithinasi enjoins
the avoidance of brides so related since they are sisters
according to the sacred law.’

These Smrti texts are, however, construed by the Souther-
ners as applying to the issue of Asura and other disapproved
forms of marriage which do not sever the Sagotra and
Sapinda relationship of a girl with her father’s family.
They do not apply to the issue of Brahma and other ap-
proved forms of marriage which effect such severance just
like the institution of adoption. These texts are not, there-
fore, altogether deprived of their scope or left without appli-
cation. In support of this contention a passage from the
Markandeya Purana is turned to account.’

To this contention the Northern exponents of the
Dharma-éastras replied that there is no express word declar-
ing the cessation of Sapinda relationship in Brahma marriage.
As for the severance from the father’s Gotra, Asura and
other disapproved forms of marriage also cause it. Further

Gg=Rel wfat wdat AR 91 AgY WigUEE q@ WEET €919 )
—Manu XI. 172. Also Ufanas IX. 3-4.
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there are texts which negative the view that Sapinda relation-
ship ceases in Brahma marriage.” The performance of the
obsequies of the maternal grand-father is enjoined on the
part of the issue of all marriages. The Putrika-putra, it
may be pointed out, is regarded as continuing in the lineage
of his maternal grand-father.’

Approval and disapproval of the usage have not been
divided according to the province to which the writer be-
longed. Kumarila Bhatta, although he flourished in the
South, condemns the usage in clear and emphatic language.®
Apararka commenting on Yajiavalkya 1. 53 cites the authority
of Vaiistha and holds that a usage is valid if only it is
not opposed to the Veda and should not simply as such be
blindly followed." Govindarija the commentator of Manu
who flourished about 1050-1080 in the North says that the
prohibition of marriage into the mother’s line pertains to the
case of Putrika-putra.” Again he opines that its purport is
the avoidance of the maternal uncle’s daughter begotten by
niyoga.! Hemadri quotes a text of the Brahma-purana
setting forth the Kali ban on this sort of union along with
four other practices.” Upon this Kamalikara comments

' fead aF ymR a¥ wawsn Wi wfanfy w2 fadiwnis as )
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that the texts sanctioning such marriages referred to previous
ages ; in the Kali age they are not valid.!

Maskari, the commentator of Gautama, thus disap-
provingly remarks that the inference of a Vedic text in
support was uncalled for seeing that matches of this sort
originated from the desires of men.’ Nrsimhaprasada which
was compiled by Dalapati, a minister of Ahmad, the Nizam-
shahi ruler of Devagiri (1490-1508) or his son Burha (1508-
1533), while dealing with the topic Kalivarjya in the section
Samskarasara says that in reality marriage with the maternal
uncle’s daughter being sanctioned by the Veda is not repre-
hensible.’

Madhavacarya's position is ambiguous. As pointed out
by MM. Candrakanta Tarkalankara in his notes on Parasara-
madhava, he approves of it in one place and disapproves of
it in another.’

The Pauranic precedents of Aniruddha and Arjuna are set
down by Mitramiéra as violations of the sacred law but
excusable on the ground formulated by Gautama.’ But they
are not to be imitated in later ages in which, as remarked
long ago by Apastamba, the senses of men are weak.® And

1
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he further quotes a text to the effect that the deeds of the
gods and sages are not to be attempted by men who are to do
what is prescribed for them.! The Bhagavata also declares
that like the fire which consumes everything persons of the
highest spiritual power are not open to blame.? Mitra-mira is,
therefore, clearly of opinion that this usage is a breach of the
established marital rules as to prohibited degrees. And he
supports himself by the authority of Brhaspati cited above
and by Vyasa's own condemnation of the practice as one
that will come into vogue in the degenerate Kali age.’
Krsnam Bhatta in his note on the Nirnaya-sindhu says that
Vedic texts no doubt support the usage and admits that the
Pauranic precedents belong to the first part of the Kali age,
but quotes verses to the effect that these irregular practices
were prohibited at the end of the Asvamedha sacrifice
performed by Janamejaya.! Damodara Bhatta says that the
usage is sanctioned by Sruti, Smrti and the conduct of the
worthy.

By its prohibition the texts of Manu and the other law-
givers are rendered applicable to the present Kali age. So he
concludes by saying that although the practice has been
elaborately defended by the author of the Candrika, by
Madhava Bhatta, Somesvara and others, it was condemned
by Prabhakara in his Tika on Sastra-dipiki. This usage
clearly proves the persistence of custom even in the face of
clear texts of law. Since the time of the codes it has been
repeatedly cried down and yet it is so deeply rooted that

1
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nothing has been able to shake it. The Nambudris, among
whom the practice obtains, are the highest class of Brahmins

in Malabar.

Inter-caste Marriage

In Vedic society there was considerable freedom in
regard to inter-caste marital relations. Hypergamy or
anuloma-marriage by the three upper castes was usual in
the remotest times at least to a degree permitted by the
Dharma-siitras. ~ Paraskara-grhya-sitra and  Brhaddevata
regard this as normal. A Sidra woman might marry a
member of any of the four castes. Rules to the contrary
(e.g., Gobhila 1ll. ii. 32) are for special reasons. Vatsa
and Kavasa are reproached as sons of a $udra and a Dasi
respectively (Panc. Brah. xiv. 6. 6 and Ait. Brah. XI. 19, 1),
which, however, proves the occurrence of these marriages.
But a gradual stiffening of the prohibition against this kind
of marriage is traceable from the earliest sacred literature.
Marriages between members of the regenerate classes were
common. Paras. Gr. S. l. iv. 8-11 states the law thus
Three (wives are allowed) to a Brahmin in accordance with
the order of the castes. Two to a Rajanya. One to a
Vaigya. One Sidra wife, besides, to all according to some
(teachers) without using mantras (at the ceremonies of
wedding, etc.). Brhaddevata V. 79 shows that inter-marriage
was normal between Brahmins and Ksatriyas. $yavasva,
grand-son of the sage Atri, wanted to marry the daughter
of King Rathaviti but was refused her hand till he became a
sage himself. Possibly the three upper orders were kindred
in blood. They participated in Vedic rites and sacrifices and
pronounced Mantras. ‘‘Truly whoever sacrifices sacrifices
after becoming a Brahmana, as it were. Let him
therefore, begin it (that is Aévamedha) in spring’* (Sat. Br.
XIIL. iv. 50. 3). He thus produces the Ksatra from out of
the Brahmana, for from out of the priesthood the nobility is
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produced (Sat. Br. Xll.vii.3.12). But marriage between an
Arya and a Sidra woman was for pleasure and was regarded
as reprehensible from an early date.’

Gobhila lays down rules (IIl. 2. 5. 2) to interdict the
practice but these are for special reasons. Apastamba does
not provide for hypergamy or its issue. An Aryan attached
to a Sudra is to be banished. Co-habiting with her entails
penance. The issue of such a union are not to be invited
to Sraddhas. Exchanging glances with a Sidra woman
causes suspension of Vedic study.? According to Gautama
the son by a Sudra wife, if serviceable to his father who has
no other issue, should be maintained.” Baudhayana regards
marriage with a Sudra and procreation on her as a sin calling
for penance. Itis a degrading sin or pataniya. Such a
connection for twelve years reduces a man to Sudrahood.’
A night in the company of a dark-skinned wife is expiable
by three years’ penance.” At the same time he sets forth
the mode of division of the heritage amongst sons by wives
of different castes.” These passages hold in them the germs
of the divergent views on inter-caste marriages found in
later codes. Thus Manu ill. 17 declares how such a union
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degrades a Brahmin." This ¢loka is taken by Kullika to
refer to the case of one who has no other issue than the Sidra
wife’'s. Again his interdiction of the Sudra wife in 1. 14
has been taken as applying to a violation of the strict order
in which marriages with women of lower castes should be
contracted.? At the same time directions are given as to
how such marriages should be contracted.® Further, giving
the Brahmin son a preferential share, he divides the re-
maining property amongst the issue of inter-caste marriages
in the proportion 3: 2: |. Vasistha also disfavours the
marriage of a Sidra wife.'! He gives to the issue of such
a marriage the lowest position and a share according to
Manu'’s proportion. According to the unpublished Usanas
Dharmasiitra Sec. IV, a Brahmin’s son by a Ksatriya or a
Ksatriya’s by a Vaisya or a Vaiéya's by a Sudra belongs
to the father’s caste (Jolly-——Law and Custom, p. 136). Usjanas
Samhita (IV. 44-46) prescribes periods of asauca upon death
of relatives of other castes. Another phase is represented
by Visnu XVI. 2 according to which the issue of hypergamy
belong to the mother’s caste.” Visnu Smrti while disapproving
of the usage proves its prevalence (XVIII. 1-40).° He works

Vgt waww@w e eadiafad | aafan yaigat swonga ad ol 17,

Namfafrasd Arerzzas i s ga=a s sg=@@ gzasga 1L 15,
3L gaAFRaIAqIE 4 NA%H garagw agqaqaaray; o 1, 16.
7 amuafardivualy fe fagd); 1 wfeifsgla sam gzweiafzad ) 11 14.

95 "auig@Rug aa fangragueg v i wfas@a faaefagdy age:
Kullika on Manu III 4.

Vide also mgifidie; a@smamaaig 4 aftd; 7 9 gagaaamingeng-
a1 SAlsHA| aAtatEt agar wal afafgai-—Medhatithi on 1. 155.

SO 12, HIL 14, sanid fkadiai aaet ZIKEwW 1 wAAT AewEEHa; ‘
ARMSAT | AT TR AT RAID) SWFAA aQgA_@ M1 AW Wz qFLIZT

¢ gam@s ARawe ) g aql 9 gAiq SOy d gEeEs: | ggaein
vide Kane, p. 114. ° ggearg wraat: |

¢ wg mmuw auigwsaw ws@ wion wafew XXIV. | fene wat
qz1 § @ wmiy wig afeq ) XXVL 5.
16— 1366B



122 KALIVAR]JYAS

out Manu'’s principle of division with minuteness, according
as the father is of a caste other than the Brahmana or as
there are several sons or none at all of a particular caste and
soon. The Sidra son never conduces to spiritual ends and
is never allowed the whole property of his father.

Gautlama (generally held to be of an earlier date than
most of the Dharmasitra-karas) is more favourable to the
Ksatriya and Vaiéya son (XXVIII. 35-38: Cf. Baudh.
I. ii. 3-12). He lays down rules as to periods of mourning
and performance of obsequies for the issue of such
marriages,' and also the mode of division of the patrimony
among them.

Kautilya unlike Manu 1X. 155 allows a share to the son
of a man of the regenerate classes by a Sudra wife when
sons of higher castes exist or one-third when there are none.
He does not condemn inter-caste marriages.”

Although enumerating the issue of the union of different
castes Yajiiavalkya declares himself strongly against mixed
marriages with Sidras.” Sankha is even more emphatic in
condemning such unions.*
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Katyayana like Sankha elaborates the topic of participa-
tion by wives of different castes in the husband’s sacred
duties.! The Samhita of Usanas deals with the question of
impurity upon death as between persons related through
mixed marriages.” Among the later law-givers Vyasa also
opposes a marriage between a Sidra woman and a man
of the regenerate classes.’

Yama holds that three days’ impurity ensues upon a
Brahmin cohabiting with a Sidra.' Paithinasi regards the
contraction of such a marriage as the opinion of some.’
Penance for it is laid down in Caturviméati-matam
(137-139—Benares Sanskrit Series). The later commentators
and writers of digests are unanimous in prohibiting the
inter-mixture of castes with the exception of Medhatithi,® and
Vijiiane§vara.” Mixed marriages are mentioned without

disapproval by the Dayabhaga (Ch. 1X), Smrti-candrika (II. 2.
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§ 8. 163-167), Viramitrodaya (p. 101 § 2) and Madhaviya
(Section 24). But the treatment is perhaps for completeness’
sake rather than as exposition of existing usage. Candesvara
the author of Smirti-ratnakara in the Section on Householders
upholds the ban on such unions.

The prevalence of marriages between members of
different castes down to the end of the first millennium is
proved by many historical instances, Mr. Vaidya in his
Mediaeval Hindu India points out such matrimonial
connections in various princely families. The custom had
been observed by Megasthenes who recorded that Brahmins
were allowed to marry wives from the lower castes.
(McCrindle—Megasthenes and Arrian, p. 86). In the first
four centuries such cases are furnished by history. Bana the
author of Harsacarita (in Ucchvasa I, p. 91), records that he
had two parasava brothers—legitimate sons of a Brahmin
by a Sudra wife. Harsavardhana himself (presumably a
Vaidya King from his title Vardhana) married his daughter
to a Ksatriya. In Kalidasa's Malavikignimitra the King's
brother of an inferior caste is appointed Governor of the
Narmada region.

The Mandasor inscription (Corpus Inscriptionem, Vol. IlI,
pp. 152-154) shows that Ravikirti a Brahmin married
Bhanugupta a Vaiya and had three sons by her, one of
whom Abhayadatta was governor (Rajasthaniya) of the
Narmada province under Yasodharman. Dr. Fleet cites
the Ghatotkacha cave inscription according to which
Hastibhoja's ancestor, a Brahmin, married conformably
to the precepts of revelation and tradition a Ksatriya wife
along with Brahmin wives, who bore him sons ‘‘given to
the study of the Vedas.”” Chacha, a Brahmin, who
supplanted Agham Lohana of Brahmanabad, himself married
the widow of Lohana although he degraded the Lohanas
for their custom of widow-remarriage to the rank of Vaiéyas.
He also married the widow of Sahasi, a Sidra King of Sind
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of Buddhistic faith, for political reasons (according to the
Chachanama). Sometimes these marriages extended beyond
the caste system as in the plastic period of Hindu social
development.

Thus although the Sakas of Ujjain were a foreign people,
Rudradaman’s daughter was married tv a Satavahana King just
as Chandragupta married a Yavana princess. The Pallavas
of Kafchi, though orthodox Ksatriyas, who boasted of their
adherence to their duties as presaibed by the Sastras,'
contracted marriages with Sidra women. In the minor
Himalayan states of the period marriages between Kunet wives
and Brahmins and Ksatriyas were common. In the Aphsad
grant of Adityasena (Corp. Ins., Vol. llI, No. 42, p. 200)
occur verses,” which would point to a case of Pratiloma
marriage which the Smrtis are so careful to interdict.*

A Pratihara inscription records that a Brahmana married a
Brihmana as well as a Ksatriya woman and the issue respectively
became Pandihara Brahmanas and Pandihara Ksatriyas. In
trying to account for ihe dictum that in the Kali age there are
only two castes—the first and the last—Mr. Vaidya opines that
inthe Northern, Southern and Eastern parts of India Ksatriyas
contracted intercaste marriages, and came in consequence to
be degraded. But it was not so in the middle country vghere
pure Ksatriya families continued, which kept aloof from the
mixed Ksatriyas, but as the commentators and digest-writers
belonged to Southern India they imposed their own views
on the rest of India, thus leading to the doctrine of the
extinction of the Ksatriyas and Vaidyas in the Kali age.’

! qAQAYIAEEIYREIIgH- - Id g8 4333 9 RyH g%g 371 fagmaw |
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3 But uftaifgaad, as accordingto ordinary grammar, means ‘gave
away in marriage.’

4 The existence of all the four castes despite such texts as
geargawa: fwfa; has been judicially upheld—vide VII Moore's
Indian"Appeals, p. 18.
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Levirate or Niyoga

From the provisions regarding Levirate found in almost
all the treatises on Dharma the prevalence of this custom in
Hindu society may be legitimately inferred. It was connected
with the primitive joint family system under which, along
with the chattels of the deceased, the sonless widow also
passed to the survivors. In a poor family a natural way
of providing for her is to marry her to her brother-in-law
but rich widows could not be treated like paupers and
a temporary intercourse with a view to begetting of a son
was provided, upon which she gained control over the estate
which she retained till the son was of age. (Cf. Manu
IX. 146)." But from the very earliest times the attitude of
writers on the sacred law has been divergent and since
the age of the Sitras the practice has been a matter of
dispute, the results of which can be traced in the later
works on Adoption.  Apastamba Il. xxvii. 2-7 lays down
that for the purpose of niyoga the wife is not to be made
over to non-gentiles and says that the bride is given to
the family.> And even appointment to a gentile is forbidden,
according to him, in the present age owing to the weak-
ness gf men’s senses. The hand of a gentile is also con-
sidered as that of a stranger. Transgression of this principle
leads to hell for both husband and wife. Reward in the
next world due to obedience o the sacred law is preferable
to offspring obtained by niyoga. Again in II. xiii. 3-9 he
says that approaching a woman already married to another

1 g@ Y fagarg Wige aw fem@e 91 G5o@ W19TNTE TWEs agad |

® Many European scholars have tried to see in it polyandry and
the communal marriage of primitive society but niyoga has prevailed
amongst many races that did not know polyandry. Besides it need
not have been due to polyandry which is referred to with repugnance
by Apas. ll. 27. 2.4 and by Bjhaspati in the list of forbidden
practices. ll. 30, 31. : e
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or not duly married to oneself or belonging to another
caste is reprehensible.’ The son also becomes sinful. And
there is besides a Brahmana text to the effect that the son
belongs to the begetter. And a Vedic gatha is also cited
stating that the son belongs to the begetter in the next
world and a husband knowing that makes the begetting
of children by another useless for himself. Transgression
of the law and violence were found amongst the ancient
sages. They commitied no sin owing to the greatness of
their lustre. A man of later times, who seeing their deeds,
follows them falls.

According to the commentator Haradatta the Vedic
gatha does not refer to or prevent the appointment of a
eunuch’s wife or of a childless widow to a relation. And
he cites the example of Satyavati, the soil of Vicitravirya,
appointed to Vyasa. In such a case the offspring belongs
to both the begetter and the husband. And this rule he
deduces from Apas. Sr. S. I. ix. 7. But Haradatta’s
views, as pointed out in S. B. E., cannot be reconciled
with the Sitras cited above which plainly forbid niyoga.
The practice of niyoga was hedged in by restrictions from the
outset. Gautama (XVIIL. 4, 6, 12, 15 also XXVIII. 22-23),
however, knows no ban.” And since he is generally regard-
ed as posterior to Apastamba, his attitude would show
that, whatever the stricter view, the practice continued.
According to him the offspring is to be obtained from the
husband's younger brother or those connected through

Y Cf. SR g widi adte masfend | ufaat vad a@n fagmt aweafz
—Manu, 1X. 58.
afz fkfua @igasfad faw ) srgamadq —Ap. Sr. S.
3 Gaut. XXVIII. 18-19 is construed by some to mean that a widow
was only entitled to succeed if she raised up issue for her husband

and hence her right is not personal but as guardian for her son.—

Mit, 1. 1. 88.
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pinda, gotra or rsi or from one of the same caste. He
refers to the opinion of some that from other than the
husband’s younger brother offspring is not to be desired.
In regard to the number of children to be thus obtained
he allows considerable latitude. If- more than two are
begotten the excess belongs to the begetter except in case
of an agreement to the contrary between the parties. If
the husband be alive, however, whatever be the number,
and even without such an agreement, he is entitled to all the
issue. And this is so, even though the begetter be other than
the husband’s brother. Gautama further lays down that
when the husband is lost, the wife is to wait for six years
and then to have recourse to appointment,

Baudhayana (II. 2. 66-70) enjoins the practice of brahma-
carya—a chaste and continent life for a year or, in case
of inability to wait, for six months and thereafter permits
appointment to the husband’s younger brother only if the
wife be desirous of issue and not incapable of child-bearing
through age or disease.’ Elsewhere he cites the view of
Aupajanghani, a former acarya, according to whom, of the
twelve descriptions of sons, the aurasa or the son begotten
by oneself on the legitimate wife is alone to be regarded
as putra.’ The Vedic gatha cited by Apastamba is as-
cribed by him to the sage Aupajanghani who was asked
by Yama whether the son belonged to the begetier or
the owner of the soil and in reply repeated the saying
of the wise that the former was the case and later on
before Janaka related the whole cpisode and added that

' dagd yaAual AyRiwmauifa awaq (@ wasfaag—dafaran) |
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he had since then grown jealous. The Arthasastra clearly
sanctions niyoga (Chap. LXI, p. 159)." Manu's views are
divided on this question. In 1X. 60-70 he first lays down the
directions as to the observance of the practice and then
condemns it as one not sanctioned by the Veda. The offspring
is to be sought either from the husband’s younger brother or
from a sapinda by a woman appointed properly by the
guardians on her husband’s side in case of extinction of the
line.® The intercourse is to be such as not to lead to affec-
tionate relationship between the parties and the sons are to be
limited in number to two at the utmost. For those versed in
the law of niyoga, finding the purpose of levirate unfulfilled
by the begetting of one son, approve of the raising of a
second’ son on women as in accord with Dharma. After
laying down these specific directions, he says that there
is no Vedic mantra countenancing it." Medhatithi is puzzled
over this dictum and he cites a Vedic verse.” The prohibi-
tion of niyoga which follows immediately had, according
to Dr. Jolly (pp. 121, 155), been tacked on to the detailed
rules at a time when the practice had fallen into disuse.
There is an analogy in ¢loka lxxvi to Gautama’s rule as
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to the period of waiting in the case of the unprovided wife
separated from her husband. Nandana supplies the omis-
sion by allowing remarriage, which however is disapproved
by Medhatithi. The position of Manu in regard to Levirate
is divided between approval and disapproval. He cannot
ignore a practice deep-rooted in society, and hence has to
make provisions for the issue of this kind of union in the
law of inheritance (IX. 120, 146, 164).) At the same
time his Puritanic bent would fain stop the practice.” This
is a tendency that runs right across Manu's whole treatise.
Medhatithi frankly confesses the difficulty of reconciling the
dicta of Manu on this subject.® Jayaswal explains Manu's
position as the necessary consequence of his resclve to fight
the law of marital dissolution fcund in Kautilya and hence
he is led to the denial of the old practice altogether.
Directions as to niyoga contained in the older law-books
are repcated in Vasistha, XVII. 14, 55, 56. He discusses
who is competent after the husband to make the appointment
or niyoga and in sec. 56, ordains that the father or brother of
the sonless widow shall assemble the Gurus who taught or
sacrificed (for her deceased hushand) as well as his relatives
and these shall appoint her. This procedure, it would seem,
took about six months. Yajiavalkya (I. 68-69) re-affirms the
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ancient law as to levirate.” He does not, like Manu, restrict
the choice of the appointed to the husband’s younger brother
but agrees with Gautama. In its original form niyoga was
perhaps restricted to sonless widows (as suggested by Rg-
Veda X.40 and Vaéistha). Manu speaks of the appointment
of the wife in IX. 161 but in his detailed directions he has
in mind the widow only. Gautama refers to the appoint-
ment of a wife but only as an appendix to the rules concern-
ing the widow’s appointment. Manu and Baudhayana in
defining the Ksetraja son speak of the niyoga of a wife.

Niyoga was permitted by Sankha-Likhita Dharma-siitra
(Kane, p. 78).> Narada in XII. 80, 86, 88 sets forth the
law on this subject. He traces the need of authorisation by
the relations of the widow failing which the issue is declared
illegitimate and incapable of inheriting by the expounders
of the Veda. He contemplates cases of appointment both
to the elder and the younger brother.

Brhaspati is perhaps the first among the law-givers ex-
pressly to bring in the Kali age as the time of prohibition
of the practice and by this means attempts to reconcile the
apparent contradiction in Manu.®?

Brahma-Purana also pronounces the Kali ban in a pas-
sage quoted by Hemadri which, from the context, one would
take as coming from the Aditya-purina. Baudhdyana (a metri-
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cal smrtt ?) cited in the Smgti-candr{ka has a prohibitive text.'
Katyayana prescribes a penance after niyoga and condemns
connections for pleasure and not for the purpose of procuring
issue for the husband.?

Bhatta Kumarila is clearly of opinion that niyoga was a
breach of the sacred law. He does not acknowledge its
validity in former ages or its invalidity only in later ages.
In reality a violation, it is justiied only in the case of
the spiritually strong and is dangerous for the weak.’
Asahaya’s commentary on Narada-Smrti which is not later
than 750 A.D. since it speaks of Paitaliputra (ruined in
700) as still flourishing, says that niyoga and widow-
marriage though permitted by the Dharma-Sastra are
given up in actual practice.

Viévaripa on Yajiavalkya while nowhere quoting the
Kalivarjya texts refutes the Smrtisangraha’ and the opinion of
Dhareévara which agrees with it. He allows niyoga to Sidras
and to Ksatriya kings whose line is in danger of extinction
while Mitaksara forbids it altogether.

Medhatithi’s position partially indicated above is rather
ambiguous. He also does not accept the fiction of Kali-
varjya. Thus on Manu 1.26 he comments® that inter-
course with the husband’s younger brother is for women a

n
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violation of the sacred law but sanctioned under certain
restrictions only.

In illustrating Manu IV. 176 he says': This is a fitter
illustration. The duty of niyoga though prescribed by Smrti
1s not practised being deprecated by society. This sentence
bears witness to the growing volume of public opinion
against the old practice.

Vijiianeévara, as already pointed out, is definitely opposed
to it and, as his commentary is far from a speculative work,
it may be taken to indicate the actual law of the times *.
Commenting on Il. 118 he cites from the Nighantukarika two
verses declaring that niyoga is not for this age and remarks
that it is resented by public opinion.” In his commentary
on ll. 128 he gives a detailed resumé of Manu's position
regarding this usage and concludes that, the appointment of a
married wife being altogether forbidden by the sage and not
merely made optional, the appointment of the betrothed only
is sanctioned by I1. 129."

Parijata, a work different from the well-known Madana-
panijata (contra I. L. R. 12 Calcutta 348—Kane, p. 309)
and quoted by Kalpataru and Mitaksara, prescribes niyoga
and assigns the putative father's estate to the son born
thereof. This is also the view of Dhareévara and Halayudha
(cited in Smrti-sira—Kane, p. 296) according to whom the
sonless widow not submitting to niyoga should be deprived
of the estate.

That the prohibition of niyoga, however, came to be

“the law of the land about this time is proved by evidence
gathered from different sources. Thus a Sangraha or work
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of compilation (Nighantukarika ?) cited by Smrticandrika gives
these verses.'! Smrti-Muktaphala, a widely used Deccanese
digest by Vaidyanatha Diksita (quoting from Haradatia
but not referring to Nirnayasindhu and hence dated 1600 A.D.
according to Kane) holds that niyoga is altogether prohibited
at present.’ '

It may be pointed out that a son born of niyoga came
to be realised as of little spiritual service to the reputed
father. As a rule niyoga cut off the natural relation between
the begetter and his son but some writers (Baudhayana
Il. 2. 40-41, Utanas, as quoted by Sankha-Likhita and Katya-
yana) hold that the Ksetraja son presents funeral oblations
both to his natural father and to his mother’s husband.
Yajiavalkya Il. 128 recognises the continuance of sucha son
in his natural family only when the begetter had no other
son. Manu allows it as a result of a special contract between
the two fathers (IX. 53) and Haita, where he had been
begotten on a widow. Narada (XIII. 23) says that the Bijin
or Dvyamusyayana succeeds to half the property of each
of his two fathers.

Widow-remarriage

Of the different usages banned in the Kali age the
remarriage of widows has been a subject of the keenest
controversy. At present the controversy is more or less
academic in interest after the validation of the remarriage
of Hindu widows by Act XV of 1856. The controversy.
has not, however, ceased since the opponents of the usage
are still concerned to show that it is nowhere sanctioned
by the sacred law and to prove that all the relevent texts
bear out the proposition that only the remarriage of a
betrothed girl is permitted. The advocates of the revival

! Vide note (3) on previous page.
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of the usage, on the other side, not satished with the
progress of the measure still resort to Sastraic disputation
as the means of popularising it. A volume of literature
has of late gathered round the subject. The present treat-
ment, however, is purely historical, and seeks to show
the origin and evolution of the prohibition.

For Vedic support five texts are cited.—' RgVeda
X.xl. 2: Oh Aswins, where do you two stay during
the night and day? What worshipper comes up before you
in order to make offerings to you on the altar just as
on the bed the widow turns towards herself her devara (her
husband’s brother or her second husband) and the wives
of all men, their hushands?

The meaning of devara is disputed. According as
the first or the second meaning is admitted, the passage
would bear upon levirate or remarriage. Sayana's comment
favours the first meaning as also Swami Dayananda's in
recent times. .

Rg Veda X. xvii. 8: Oh Woman, you are lying
beside this deceased husband; give him up and come unto
the world of the living, agree to accept the wifehood of
this Didhisu (one who wants to marry you) who holds
you by the hand. This rendering is according to Sayana's
commentary on the Yajurveda text.’ The second line is,
however, otherwise paraphrased by Sayana in Rg Veda’ which
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would give another version : Come, since you have resolved
to follow in view of your wifehood to this husband who
accepted your hand and gave you children.' The word Didhisu
is here taken to mean ‘‘ one who got you with child.”’

Rg Veda® X. xviii. 7: May these women who are not
widows, who have good husbands and who are mothers
enter with unguents and clarified butter ; without fear and
without sorrow let them first go up into the dwelling (Wilson).

Colebrooke accepting the reading (given in Raghu-
nandana’s Suddhi-Tativa, Chap. 1) rendered it thus: Let
these women not be widowed, good wives, adorned with
collyrium, holding clarified butter, consign themselves to fire.
Immortal, not childless, not husbandless, excellent, let them
pass into fire whose original element is water.

The two readings have been used respectively in
support of widow-remarriage and Sati.

Ath. Veda? XVII. 1ii. 1:  Tait. Ar. VI. 1. 3: Oh
mortal, this woman desiring the world of her husband and
performing the time-honoured duty of a wife comes near
you, who are dead; give her (leave to live in this world
and to have) issue and wealth.

Ath. Veda' IX.v. 27-29: She who, having married
one, marries another offering the Paficaudana and Aja, they

-
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(she and her second husband) do not separate. The second
husband dwells with the rewedded wife if he offers the Aja
and Paiicaudana.

These texts leaving out the disputed ones show that
remarriage was not unknown to the Vedic social system.
The word Gartaruh (Rg-Veda I. cxxiv. 7) as explained
by Yaska in his Nirukta IIl. 5 may be noted. Also Rg-
Veda VI. xlix. 8 furnishes evidence of remarriage in case
the husband disappeared or was not heard of. (Cf.
Mahabharata 111, 1xx. 26)." The word Vidhava though
rather uncommon also occurs in a few places in Vedic
literature.” Coming down to the writers on the sacred law
both in aphorisms and verses, we notice sharp differences
of opinion. Gautama in xviii. 15-17 prescribes terms of
waiting for the wife of a husband gone abroad®.

Baudhayana Dh. S. 1V. i. 17-18 describes some of the
seven kinds of punarbhis but disapproves of them. At the
same time in the case of a girl violated by force but not
married, he recommends bestowal of her hand on another
and in the case of a virgin married but not deflowered,
he recommends remarriage in the Punarbhi process.'

' yaled fxdtd @1 wniv afwfa a4 fe @ 9@d A aw shafa et wy
—Maha., Vana, Ch. LXX, Sl. 26.

? Rg-VedalV.18.12; X. 40.2; Sat. Br. lil. 7; Nirukta IlI. 5.

¢ qe v wis A s wuy wgRsfaRay | wafad g [qafa; wear oz
agifg amea fagwas
¢ qE¥q wwAr T AW 4fz 4 g@a | wAd fafqagal aw @AW @gq @il
frgemt ¥a aify 9@ wal f@dq @1 @ Seoadif: @RTEReEE @8 | Qe
fafum gad@mwatfa 1 —IV. i. 16-18.
The seven kinds are : awgsy, ®atgal, wfu' ufear, ead 92 Aay, g,
afyamal, wqat afa gafad g7y 1 at wRE gD wig 9 At A v A Ry
—Baudhiayana cited in Vir.-mit., pp. 735-6.
18—1366B.



138 KALIVARJYAS

Vasistha has similar provisions (XVII. 75-80)." He
allows marriage of the betrothed girl and also of the married
where there has been no consummation. For the wives of
husbands gone abroad, he recommends seeking the company
of relations after waiting for some time. He defines punar-
bhiis as women who give up an impotent, fallen or insane
husband and take to another, but such unions, according to
him, are sinful.” Raghunandana in his Udvahatattva
quotes a text purporting to be Vasistha’s which allows a
gift afresh of a girl married to a defective or sagotra hus-
band.’ In other words in certain cases of marital ineligibility
the marriage is void.

Unqualified condemnation of the usage is met with in
Manu who in certain verses altogether repudiates widow-
remarriage. The extant recension of his code is, as is well
known, far from complete and consistent. It is marked
by some obvious lacunae. He provides for the bestowal
of the betrothed, at the same time he regards such practice
as unworthy of the righteous'. The only exception is in
the case of the bride for whom a price .has been paid. If
willing, she may be given to the betrothed husband’s
brother®. The ideal of gift of a girl in marriage once for

1
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all is stressed by him in many places'. For widows he
prescribes a life of chastity and declares that spiritual wel-
fare hereafter is not imperilled by failure to have sons.’
There cannot be progeny begoiten by another or upon another’s
wife, nor is a second husband anywhere prescribed
for a chaste wife, he declares®. This rule, however, is
opposed to both niyoga and remarriage in widowhood. But
provisions for niyoga are made by the sage elsewhere. Two
other cases also arise—long absence of the husband from
home and his death. Compared with Vasistha’s rules in this
behalf, Manu IX. ¢ls. 75-78 appear a little disjointed.
After prescribing the duty of a wife left provided by the
husband, he considers the case of a wife left without
any provision and says: (Living by blameless work)
she must wait for 8, 6 and 3 years respectively according
as the husband is gone abroad on religious duty, for study
or for pleasure.' But Manu is silent as to what is to be
done after this period and the commentators disagree.
According to Nandana remarriage is allowed but according
to Medhatithi it is disallowed. Kullika says that thereafter
she should go out in search of the husband. Biihler’s note
on IX. 76 may be noted in the connection. Kullika quotes
Vafistha in support of his view.’

Manu is emphatic in denying remarriage of widows."
But IX. 175-176 repeat the views of Baudhayana and

1
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Vasistha.” These verses speak of both the sacrament and
procreation and hence they are in harmony, according to
the opponents of widow-remarriage, with the provisions for
the husband’s younger brother marrying the betrothed bride
of his deceased elder brother.” But it is to be noted that if
betrothal is the promise to give a girl in marriage (abhyanujiia),
in that case also remarriage is condemned by the law-giver in
a passage already quoted (IX. 47).

An express text distinguishing marriage (panigrahana)
from betrothal is ascribed to Narada in the Smrti-candrika.’
These discrepancies are perhaps due to the incompleteness
of the extant recension of Manu by Sumati Bhargava which
contains much less than its full content of four thousand
$lokas.

It may be pointed out that both Devanna Bhatta (Sm. C.,
p. 221) and Madhavacarya ascribed to Manu a é$loka just
like Parasara’s on remarriage in case of five kinds of
mishaps. Only instead of ‘patau’ the word in it is ‘tatha.”

The Mahabharata furnishes cases of widow-remarriage—
for instance Arjuna’s marrying Ulupi, the widowed daughter
of Iravan (son of Airavata) and having issue by her. Bhisma-
parva, Ch. 90. Sls, 7-8; Adi-parva, Ch. 120, éls. 35-36 may

be noted® in this connection.

The striciness of Manu’s law of marriage contrasts
with the provisions in the Arthasastra, Ch. IlI, which state
the periods of waiting and permit remarriage with the
husband’s younger brother or an agnate if the husband is
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away for a long time." Kautilya also provides for the
abandonment of the husband in certain special cases (llI. 2).”

But the Dharma law has always strained after a purer
domestic life. Whether Manu’'s extant code be an endea-
vour to reassert the Brahmanic law exactly in the time of the
Sunga dynasty (as held by Mr. Jayaswal, XV, C. W. Notes,
p. ccc) or not, it is in its arrangement and doctrines much
in advance of the earlier Dharmasitras of Gautama,
Baudhayana and Apastamba. Yajiavalkya also aims at
the same ideal. A widow remarried whether deflowered
or not is, according to him, a wanton woman or svairini
and her issue paunarbhavas. The woman who is faithful
to her husband, alive or dead, he says, gains praise on earth
and dwells with Uma hereafter.” He also enjoins that the
husband of the punarbhi should repay the debts of her
first conmsort (II. 51. Cf. Narada 1. 20-24, Visnu VI. 30,
Brhaspati 1. 52).

Narada who recast Manu's Smrti and is exclusively
concerned with vyavahdra reproduces the older secular law
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on the subject of marriage in Chapter XII. In verse 15, he
says that after a year’s wait, the wife of an impotent man of
certain descriptions shall procure another husband (19).
For one incapable of procreation is unworthy of having a wife
(24). For a bridegroom going abroad after a marriage,
the wife is to wait for three monthly courses and then
remarry.” He also defines the seven kinds of punarbhis.
In ¢l. 107 he lays down the rule also found in Parasara and
Vasistha as to remarriage.” This is found in a Jaina work
of 1014 A.D. (Bhandarkar Report on 1884-87 [Bom. 1897],
p. 16). The Smrti-candrika assigns to him a sloka permitting
remarriage of an undeflowered wife." In 98-100 he repeats
the terms of waiting as prescribed by Manu and Kautilya,
8 and 4 years for a Brahmin wife with and without issue
respectively, 6 and 3 for a Ksatriya, and 4 and 2 for a
Vaiéya. And in §l. 101 he concludes thus : The above series
of rules were laid down by the Creator of the world for those
cases where a man disappeared. No offence attaches to a
woman if she lives with another man thereafter.

The main support of the case for widow-remarriage in
the present age, however, is the text of Parasara the
acknowledged law-giver of Kali (corresponding to Narada
XII. 97 above). The Maskari-bhasya on Gautama quotes the
same $loka as Brhaspati’s. Bhattoji Diksita in his commen-
tary on Caturvimsatimatam (Ben. Skt. Series) says on the
strength of this text that widow-remarriage is not prohibited.
The word patau in the sloka being grammatically incorrect,
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orthodox Pandits read it as apatau thatis, a husband not
formally wedded but only betrothed, so that Parasara may
be at one with Manu. But the peculiar form is an instance
of archaic usage found elsewhere in Parasara (Ch. X, 4l.
30)' and also in Narada (XII. 97).

While allowing remarriage in these exceptional cases
Parasara also subscribes to the high ideal of widowhood
found in Manu.® In view of the Kalivarjya texts Parasara’s
permission of remarriage is referred by orthodox Pandits to
the first part of the Kali age. (Vide note, p. 349, Bangabasi
Edn., of the XIX Smutis).

Katyayana, of the same age as Parasara, states the old
law of remarriage but in a tone of disapproval. (N. Banerjee
—Katyayana-mata-sangraha, 681-689). By remarriage he
intends that of the betrothed not that of the formally wedded
wife.” He makes out re-marriage as an offence calling for
corporal punishment." This rigour is a little strange beside
his laxer provision that intercourse is permissible with a woman
rescued from robbers or drowning, flood or famine, if she
be not unwilling or with children or of a higher caste.” On
remarriage his text is cited in the Smrti-candrika and Parasara-
bhasya.” He has also a $loka permitting the seeking of
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another husband by a woman whose husband is lost after
espousing her.! He also holds the issue begotten by the
second husband as clearly belonging to him.*

Inspite of the absence of exact chronology the gradual
stiffening of the bar against the remarriage of girls once
married is traceable with the progress of time. The earlier
writers on sacred law excepting Vaéistha enjoined that the
husband of a twice-married girl and her issue should be
excluded from obsequial feasts. The former is held by
Vagistha to be a sinner.” Harita-samhita quoted by
Apararka declares a punarbhi and the wanton woman as
fit to be regarded as Sudra-born.’ Apastamba-samhita [X. 29
(like Angiras) prescribes the penance candrayana for those
who feed in feasts given on the first conception of a
punarbhi (Cf. Angiras 65).°

Kasyapa (cited in the Smrti-candrika, p. 202 and by
Haradatta on Apastamba II. 13. 2), after describing the
seven kinds of Punarbhis, says that all these destroy the
family like fire." According to Jolly he was the first to
extend the category of punarbhi to include girls whom their
father had promised or intended to give in marriage to another
person or whose mother was a punarbhi (Law and Custom,
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p. 133). Ajvalayana-smrti says that a widow married
unknowingly should be abandoned and a penance performed.'

Brahma-purdana quoted by Apararka says that the house
of a man remarrying a widow is always polluted.” But the
same writer quotes some more texts which show that the

usage was still in vogue.” The practice is altogether
prohibited by Kratu.'

Sons other than the Legitimate and the Adopted

Although the different varieties of sons mentioned by
the sages, are nominally seventeen, really they make up
only twelve kinds. Such is the view of Vasistha (Ch. XVII)
and Visnu (XV.1).” According to Devala (Dat. Can., p.
36)° all these kinds are divisible into four classes: (i) Be-
golten by oneself, the legitimate, the maiden-born, the re-
married woman’s son, the appointed daughter’s son ;
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Kratu—Kalivarjya Text II.

The absolute indissolubility of the marital relation by the wife
is inculcated in Bhagavata—X. Ch. 29, Sl. 25 :
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(ii) begotten by another—the wife’s son, the secret-born son,
the pregnant bride's son ; (iii) the son obtained-—the dis-
carded son, the self-given son ; (iv) the optional—the
adopted, the artificial and the son bought.

Among these the pre-eminence of the aurasa, i.c., the
son of the body was assured from the beginning. He is the
first in rank (Cf. Manu IX. 166)." Such is the view of Visnu
(XV. 2) and of Sankha-Likhita cited in Dayabhaga (XI. 1. 31).
The mag himself is born as the son and the wife is called
jaya for that reason (Manu IX. 8). This pre-eminence
rested on the spiritual benefit rendered by him. He is
specially qualified for the worship of the pitrs or manes,
which is a cardinal duty of a Hindu dating from Vedic
times.” The word putira is construed so as to bring out this
spiritual purpose.” All religious acts are not one-sixteenth in
value compared to having a son." Procreation is one of the
debts a man is born with (Manu V1. 35-37)°. The term puttra
signified the real legitimate son—the primary sense in which it is
to be understood as a general rule (Dat. Mim. VI. 28). He s
the heir and is under a duty to maintain the others. (Baudh.
I1.2.3.33; Manu 1X.163)." Yaska says a puttra is one that
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aids much or assists in old age or delivers from the hell
called put. Manu speaks of the different worlds that a
man gains through the birth of successive descendants (IX.
137-138).! So also Vasistha XVII. 1-2, Visnu XV. 44 and
Yajiiavalkya I. 78. But the aurasa is not any son of the
body but one begotten upon a wife of the same caste after an
approved form of marriage. In other words he should be
borne by a patni—a wife who associates in sacrifices and
participates in religious merit.  (Paninmi IV.1.35)*; also Mit.
1L 1.5 and Vir. Mit. text, p. 9).” Virginhood is essential
to the status of patni. No punarbhi can be such (Yaj. [. 52
and 67)." The widow's right to inherit is made to rest on
this status in Dayabhaga IX. 1.48." The quality of the
marriage depends upon the quality of the marriage-rites.’
(Baudh. I. ix. 17; Manu llI. 42 also 37-38; Ya;j. I. 58-59).
Wives secured for a present (of a bull and a cow as in Arsa)
or bought for a price or Sulka are deprecated. (Cf. Manu
II. 53). Baudhayana holds the father of such a bride to be
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guilty of the sin of child-selling." Asura, Raksasa and
Paiéaca forms are disapproved by Manu (IIl. 41) but not
Gandharva to the same degree (l11. 24-26).> The wife married
in the Brihma form is preferred as the heir to those in
Asura and other disapproved forms of marriage (Vir. Mit.
text, p. 35).”

These ideas which upheld the pre-eminence of the aurasa
also lay at the root of the disapproval and the ultimate
elimination of the other kinds of sons. The subsidiary or
substituted sons are to be thought of failing the legitimate
sons. So say Manu and Atri.' Again subsidiary sons are
not indispensable for spiritual weal (Manu V. 159)." All
these sons, however, are pronounced heirs of their fathers
who have no real legitimate sons ; but should a real legiti-
mate son be afterwards born, they have no right of primo-
geniture (Dayabhaga X. 7).°

The Saudra or the son by a Sidra wife disappeared
by degrees with the repudiation of inter-caste marriage
particularly with a Sidra woman (vide Sec. Inter-caste Mar-
riage). The aurasa is defined in Baudhayana and Apa-
stamba as a son begotten by oneself on a wife of the same

' smYar gEw 31 AR |1 A 9dl faqiad . |1 A 8 7 @1 {way Q@ a7 wm@Yrs-

ANq 1 @ 9§ yawpw wgal mwA fwan | wafEmfae o anfsfEEsaEn )

I. XI. 20-21.

7aa gqq 1 fadt a1 faardt gaEdifedt madE veeda weil 9we d
adt (26).

3

2

A= Frguizfaardigarn qed aamfqardigadtazng @i aga |
¢ Jawm garRaridsen aqiRam ) yesfafadars: madae adEw;

Manu IX. 180.
wyada sva; yuafafafy; 9311 fowizafmneRRag qaq vaaa; |
Atri I, 52.

b wasifa axdifa gaERTiRen) f2d aafa fAnawsar gaasfad |
¢ Devala (op. cit.)—8% GATELR &I Q¥ WAl | W@ yagaua Ay
H¥1 A fawd |



THE PROHIBITED PRACTICES 149

caste married with religious rites (which might not include
the Sadra even when inter-caste marriage prevailed)." And
this usage of mixed marriages came to be restricted early in
the Dharma-é§astras. Manu (IIl. 17 and III. 14) shows how
different stages of intercourse with a Sidra woman caused
one’s fall.” He and Yijnavalkya totally prohibit it. As
already pointed out caste became an element in the wife’s
gaining the status of a patni.’ (Manu XI. 166; Vasistha
XVIL 13; Yaj. 1. 228).

In Yaj. I1. 137 direction is given as to how the patrimony
is 1o be divided with the son of a Sudra wife.' Atri (191)
says that a woman of a lower caste becomes impure on
conceiving through a man of a higher caste and becomes
pure when she is delivered.” A text of Decvala cited in
Ujjvala (Apas. Dh. S., page 235) shows the share to be given
to a son born of a wife lower in caste." Brhaspali cited in
the Ujjvala says that a Sudra-born son is not entitled to a share
of the land.” The son of a wife belonging to an inferior tribe
or espoused in a disapproved form of marriage is an aurasa
son for secular purposes though he be worthless in a spiritual
view.

The* elimination of the maiden’s son (kanina) and the

pregnant bride’s son (sahodhaja) followed from the institu-
tion of early marriage. The highest eligibility of a girl as
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a bride is laid down in many texts including Gobhila-grhya
sitra,’ where, however, for ‘naked’ (nagnika), the opposite
reading (a-nagnika) is also met with. )

The sahodhaja, the ksetraja and the gadhaja sons were
checked by certain ideas which date from a very early period.
Discussions began in Vedic times as to who should be con-
sidered their true father, and whether sons of these kinds had
their place in society. Thus Baudh. Dh. S. 1I. 2. 34 cites :
Now O Janaka, I jealously watch my wife though 1 did not
do it formerly. Apastamba, II. 13. 6 holds that the
son is of the progenitor only.” Vasistha, XVII. 8. 9, records
the dispute as to whether the son begotten by another
belongs to the begetter or the husband of the woman and he
concludes that he belongs to the former.” So also Manu, in
IX. 32, refers to the difference of opinion." He says that the
ancient sages held sons like the ksetraja to be capable of
performing the obsequies (IX. 180). But with his stricter
ideas he holds them to belong to their begetter (IX. 181).°
These other sons are called by him contemptible and
conducive to little spiritual benefit (1X. 161).

Besides, niyoga and widow-remarriage and promiscuity
which resulted in ksetraja and paunarbhava sons were
steadily discountenanced by the writers of the Smrtis since
the time of Apastamba. In reference to these ancient
usages, the sage declares that practices opposed to the sacred

law should not be followed (1. 13. 9; II. 27. 4).
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The reward in the next world resulting from the observance
of the rules imposed by the sacred law is preferable to the
offspring obtained in this manner. A text cited in Dat.
Mim., . 64, p. 30, says: The sons made in various ways by
the ancient sages, powerless modern people are not
competent to make now.'

Brhaspati (Digest V, p. 337): The appointed wife's
son is condemned by good men; and so are the son of the
twice married woman, the son of an unmarried one, the
son received with a pregnant wife and the secretly-born son
of an adulterous wife.

Parasara holds that the son of the appointed wife
belongs to her husband and not to the begetter, so also
the secretly-born son of the wife and the son of
the widow.” He sanctions the twice-married woman'’s son
by implication by his text on widow-remarriage (IV. 26).
As the lawgiver of the Kali age he recognises four kinds
of sons—the legitimate, the wife's son, the son given and the
son made.” According to Nanda Pandita the term ksetraja
is an adjective and, therefore, according to Dat. Mim.,
Sec. I, p. 68, the wife's son is in effect barred out by him.

Saunaka quoted in Devananda Bhatta's (?) Dattaka-
candrika, Sec. I, p. 9 and also in Dat. Mim., p. 30, admits
only two kinds of sons in the present age."

The five remaining descriptions of sons are neither sons of
the body nor the wife’s sons. The krita or the son bought
is akin to the datta or the son gifted except that a price is paid
for the transfer of power over him from his natural father to
the father by purchase. The krfrima and the svayamdatta
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are both sui juris and not under their parents’ power, the
former being adopted on the adopter's proposal and the
latter upon his own offer. The apaviddha is a foundling,
incapable of giving or withholding consent, and is adopted
without any such. The dattaka is a sacramental son since
according to Manu the ceremony of adoption is in its effect
like that of marriage. The libations of water which accom-
pany the gift of a son are a rite enjoined or vidhana (accord-
ing to the Smrti-candriki—Vyavaharakhanda, 1I, p. 609)
and dharma according to Visvaripa (on Yaj. Il. 134) and
essential according to Raghunandana.! And this rite com-
pletely severs the son from his natural ancestors to whom
he no longer offers oblations and completely afhiliates him
to the adopter’s family (Manu 1X. 142).*

These archaic varieties of sons had to fight hard to
maintain their places in the face of disapproval expressed
from a very early age. Yaska (Nirukta III. 3) declares
against a son other than that of the body.” The transfer of
dominion followed from the father’s power of sale over his
children. This power, however, was never undisputed.
Thus the Nirukta (Ill. 4) says that the power of gift, sale or
abandonment extends over women not over the man (the
male child) ; also over the latter, according to some, from
the instance of Sunahéepha." This power was deduced
from the view of marriage not as a sacrament but as a
purchase for sulka or consideration.

Although Gautama(xxxviii. 32) and Baudhayana (11. 20.31
and VII. 5) mention the son givcn, Apastamba (I1. 13. 10)
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opposes the view that there could be a gift or sale of
the issue '. )

The opposite view is Vasistha's (Chap. XVil). He also,
like Yaska, supports the case of the sons bought and self-
given by the precedent of Sunahéepha.” Most of the sages
include the five sons by adoption together with the twice-
married wife’s son in the second of the two groups into which
sons are divided. They are regarded as bandhus or
members of the gotra but not as heirs.

Of these five kinds the datlaka was preferred as a
sacramental son; hence he stands third in the list of
Gautama, Baudhayana and Manu, and also of Brhaspati
who closely follows Manu. Vasistha, who holds marriage
to be a contract and the father to have the power of gift
and sale over the son, assigns to the daitaka the
eighth place ; so also Visnu. Apastamba who denies such
power to the father and is opposed to the institution of
subsidiary sons omits the dattaka altogether. According
to him (Il. 13. 6) the son is the progenitor’s. Kautilya
with his secular outlook places the appointed daughter's
son next to the aurasa as also Devala. Yaijnavalkya's
list agrees with Kautilya’s except in that the sahodha and
the apaviddha are relegated by him to the lowest position.
This was probably because the two varieties had become
in his time almost obsolete and were so regarded by the
law of the Royal Courts.

This is also suggested by Brhaspati’s text : ‘‘ One alone,
namely, the son of the body, is declared to be the owner
of the wealth left by the father, the appointed daughter is
equal to him. But the other sons shall only be maintained.
The son given, the deserted son, the son purchased, the
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son made and the son by a Sidra wife—these, if pure
by class and of irreproachable conduct, are held in the
middle degree of estimation.”” ‘‘The position of the
dattaka,’’ says Mr. Jayaswal, ‘¢ inspite of the Manava laws,
in actual life had not improved. This explains the attitude
of Devala, Narada and Yama (cited in the Digest, Vol.
Il, pp. 331-2).”” It seems that ‘‘in the later Gupta time,
Juristic opinion ultimately crystallised in favour of the
higher position for the dattaka son as advocated by the
Manava code, for Brhaspati gives him that position.
Katyayana is not quoted to prove a contrary opinion.”’ A
tendency is noticeable from this period onward to favour
the dattaka. After Brhaspati and Katyayana, the compilers
of the digests from Viévaripa and Vijiianeévara to Mitra-
miéra stick to the order given by Manu and re-affirmed
by Brhaspati and disregard Yajiavalkya altogether. The
different view of Jimitavahana (D.B. X.7)' is discarded by
Jagannatha and other later commentators who represent the
changed attitude of the public mind in Bengal.”

The gradual rise of the dattaka to pre-eminence is seen
also in connection with the twofold division of sons. In
Gautama’s terms the two classes are the inheritors and
the bearers of the names of both the gotras.® According
to Manu (IX. 158-160) the classes are designated * heirs to
collaterals’ or ‘no heirs to them ' (bandhu-dayadah and
abandhu-dayadah). The same principle of division is ad-
mitted by Kautilya (IIl. 7. 60). The principle is not recog-
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nised by Baudhayana, Visnu and Yajiavalkya. The
collateral succession is opened to the dattaka and kririma
by Manu and also by Brhaspati who calls the son bought
and the son found, along with these, inheriting sons or
rikthabhajah. This limitation on the inheriting capacity of
the son given was removed by degrees by the commenta-
tors outside Bengal. Asahaya (cited in the Vivada-ratnakara,
p. 544) includes him in the first class against Narada upon
whose text he wrote his commentary.' Visvaripa (on Yaj.
II. 136) upholds Manu’s views. The Mitaksara (I. xi. 30-
35) refuses to recognise Manu's distinction and explains it
in a way as based on differences in merit amongst sons.’
He is followed in this interpretation by the commentators
who come after him.

In the Parasara-madhava, Harita’s view is rejected and
the Madana-parijata upholds the order given in the Subodhini
on the Mitaksara.” The Viramitrodaya upon a review of the
authorities holds their conflict to be due to local customs
or differences in caste among the sons. The Sarasvati-
vilasa reckons the dattaka as the fourth in order.” In the
Dattaka-candrika which is most likely a digest of a very
late date and of doubtful authenticily the conflict between
the sages as to the dattaka being an heir to the collaterals
or not is held to be reconcilable on the principle of his
having or lacking merit.’

1 ge gumEa: &An; gEgAME Aawfa: sfaadsiie seavaed: |

* OnYaj. Il 135, afusifzy afedsfa wafer =adq @@l quagquiand
Jfeaa;

3 Par. madh. (Setlur, p. 330) § 52; Mad. par. (Setlur, p. 521).

¢ Vir. Mit. (pp. 618-621).

5 Sar. Vil. (Setlur, p. 161).

6 Fg FAY gEAT INF@ INIERERUA  WRWREEH AGIUATYUHEA

garaay  (p. 37).



156 KALIVARJYAS

The gradual elimination of the subsidiary sons not merely
by the force of Smrti texts but through changes in social
usages and public opinion may be traced in the commen-
taries and digests. The commentators of Manu (Medhatithi,
Govindaraja and Kullika) do not admit the restriction of
the sage’s authority in regard to the different varieties of
sons.! Jimitavihana also accepts the supreme authority
of Manu on the strength of Brhaspati’s text (D. B. XII. 6. 16).
He deals with the twelve kinds of sons and cites Devala’s
text on the respective shares of legitimate and subsidiary
sons and reconciles it with Manu on the principle of
superiority or inferiority in caste. Both Jimitavihana and
Vijiianeévara may be taken to have been expositors
of the actual law, and not speculators. The latter evidently
recognises the twelve varieties of sons as still in vogue in
his age. He is the first to notice the circumstances in which
the wife’s son turns into a son of two fathers (Sec. X—
Colebrooke). He is aware of the prohibition of appointment.
But this may refer to compulsory appointment since his
dissent is from Dharesvara who held a widow to be entitled
to inherit her husband’s property if only she agreed to
appointment. Apararka is the first to notice Saunaka's
text admitting only two kinds of sons in the Kali Age.
“It is to be noted that the prohibitions in the Kali
age as cited by him are not found in all copies of his
work,”’ says G. Sarkar (p. 106). But these prohibitions
gain increasing recognition evidently from this age onward.
Devananda omits the topic of distribution of heritage amongst
sons of different tribes and among secondary sons other than
the dattaka and between the appointed daughter and her

! Medhauthi—end of 10th Cent. Govindaraja—IIth Cent. Kul-
lika—13th Cent.

? "e.g., not in Skt. College MS. Copy ''.—This statement is not
correct—the Skt. College MS. (examined by the writer) has the quota-
tion in question.
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son as uselessly swelling the size of the work, since these
usages should no longer be followed. Candesvara’s Vivada-
ratnakara—a Mithila treatise of the first half of the four-
teenth century remarks no change in regard to the twelve
kinds of sons. Viéveévara of the latter half of the same
century in his Subodhini holds Vijiianeévara as confusing
current and obsolete usages in this connection.

Madhavacarya in his Vyavahara-madhava remarks that
the law relating to different kinds of secondary sons and
their rights prevailed in former ages and has no force in the
present age although he deals with the topic in full as also
with the distribution of heritage amongst sons of different
tribes. He cites an anonymous text on the Kali prohibition
on this point." In the commentary on Parasara he takes
the four kinds of sons as illustrative and suggestive of the
twelve kinds. On the strength of Aditya Purana he refers
widow-remarriage o previous ages although Parasara is
known to be the law-giver of the present age.

The Vivada-cintamani of Vaicaspati Misra—a Mithila
treatise (1450-1470 A.D.)—indicates no change in regard to the
varieties of sonship. Raghunandana in his Dayatattva while
abridging the Dayabhiga treatment of the twelve kinds of
sons holds inter-marriage and the institution of having sons
other than the dattaka and aurasa to be obsolete. Kamala-
kara’s Vivadatandava treats of the primary and secondary
sons but regards only two kinds as permissible on the autho-
rity of the Aditya-purina. He remarks that the puttrika-
puttra is equal to the son of the body. The son bought,
the self-given son, and the son made are similar to the son
given and all these six are recognised in the persent age by
virtue of Brhaspati's text. He discusses also the rights of a
Sidra son although he refuses to consider the distribution of
property amongst sons of different tribes. (Sanskrit College
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MS. copy. p. 122). In the Nirpaya-sindhu he opines that
failing the aurasa, his son and his grandson, the eleven other
kinds are competent to perform the éraddha. But elsewhere
in the same work he says that sons other than the given
and the lawfully begotten are forbidden.

Nilakantha's Vyavahara-mayikha (Ch. 1V, Sec. iv, p. 41)
deals with partition amongst sons of different tribes but in
citing Yajiiavalkya’s text on the twelve kinds he adds that
the secondary sons other than the legitimate and the given
are to be avoided in this age.

The Viramitrodaya of the Benares School does not defer
to the authority of the Kalivarjya text so far as to hold any
kind of son as obsolete, although it considers unequal dis-
tribution amongst sons as a practice to be avoided.

Nanda Pandita in his gloss on the Visnu-Smrti minutely
describes ten kinds of sons and their relative rights.  Yet
in the Dattaka-mimamsa he cites Brhaspati’'s and Saunaka’s
text on the validity of only two kinds of sons. The son
made, according to him, is included in the son adopted
since the former also is admitted by Parasara. He regards
the wife's son as inadmissible.’ But in Chapter 1V, secs. 64-74,
he deals with the son of a twice-married woman.’

His writings, therefore, point to a difference between sastraic
prohibition and actual usage. Bailambhatta also follows
Maidhava in holding only two varieties as lawful, and refers
the Mitaksara exposition to former ages. But the puttrika-
puttra is admitted by this writer on the ground that Manu
does not mention him as a secondary son. Dharma-sindhu
agrees with the view of the validity of only two kinds.
In the Kaustubha, it is said, a third kind also, namely
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the self-given, is permissible in this age, and only nine
are prohibited. Jagannatha's Vivada-bhangarnava cites the
Aditya-purana and yet treats of the twelve kinds in order
to complete that part of the book as well as for the use
of those who not having seen such prohibitory texts udmit
the other kinds of sons. The practice of appointment in
the country of Odra is due to ignorance of these prohibitions,
according to him.

According to G. Sastri, the restriction of sons to only
two varieties in the present age rests on the texts of
Saunaka and Brhaspati and the Brhannaradiya and Aditya
Puranas. But there are other texts not noticed by the
learned writer such as the passage in the Smrtyarthasara.
In what light the prohibition has been regarded in the
digests appears from the above resumé. The ancient modes
of filiation, however, show, persistence in some varieties in
disregard of the authorities and the digests. The history
of Kulinism in Bengal proves the practical recognition of
the wife's son and the secretly born son. Even before
Act XV of 1856 the remarriage of widows under custom
in certain ranks of society necessarily tended to legitimise
the twice-married woman’s son. (Vide § Legal Bearing
of Kalivarjyas)

The Preferential Share of the Eldest Son

The award of the preferential share (jyesthamsa or
uddhara) to the eldest son or brother is a usage closely
connected with primogeniture under which the eldest son
is the sole heir subject to the maintenance of his younger
brothers. Traces of both are found in the Vedas. Primo-
geniture, according to Dr. Sarvadhikari, was the settled
law of succession in ancient India (Tagore Law Lectures
1880, p. 176). Macdonell and Keith in the Vedic Index
opine that it is clear from the Taittiriya Samhita that
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the eldest son was usually preferred; perhaps this was
also the case after the father’'s death. There are evidences
both of unequal distribution amongst sons by the father and
of his nominating any one son to succeed him at his
pleasure.! The position of the primogenitus was covetable
as appears from Rg-Veda IV. 17. 11 which speaks of Indra
as such and as the enjoyer of all riches and divider of
all properties. ‘‘ He officiates at the sacrifice. Then the
gods admitted Indra’s right of primogeniture and leadership.
He who has such a knowledge is acknowledged as the
first-born and leader. All his relations agree as to his
right to the leadership.”’* Sunahéepha is described as
agreeing to be adopted as son by Viévamitra if only he
was made the first-born. Primogeniture, in the opinion
of Dr. Sarvadhikari, was weakened by polygamy—the
espousal of wives of different ages and castes who bore
sons whose status varied according to both these circums-
tances. It seems that ideas of equitable distribution among
the sons bore upon the law of primogeniture from the
carliest times. The ancient institution followed from the
Patriarchal system under which the father ruled the family
as a King his subjects, a teacher his pupils, or as a
lord his slaves.® And on the father's death . the eldest
son as the heir stepped into his place as the head of
the family and maintained the younger sons. This view
is embodied in Gautama xxviii. 3, Apastamba II. 14. 6,

Manu I1X. 105-110, Mahabharata Anuéasana Parva, Chaps.
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105-17 and Narada XIII.5'. Apastamba is, however, opposed
to unequal division and he says (II. 13. 12) that the
father should please the eldest with some choice portion
of his wealth.?

This pre-eminence of the eldest son, according to another
and perhaps later view, rested on fitness and higher
capacity on which ground it may pass to a younger son,
for the fortune of the family depends on ability. Such
is the view of Baudhayana (Il. 2. 13) but he goes further
and holds that if the son of a lower tribe possesses the
requisite qualifications he should have the share of the
eldest.’®

Another principle also intervened, viz., that seniority was
to be determined by the caste of the mother amongst sons
born of mothers of different castes. Such is the view of
Vasistha (XVII), Manu (IX. 149-153) and Narada (XIII. 13).!

In the case of the father’s loss of sanity and his incapacity
to manage the family property, the eldest son may take over
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the management. According to Harita (IV. 3) this is so,
if the father is decrepit (or ‘improvident’, according to
another reading), absent or ill. Sankha-Likhita, quoted in
the Mitaksara on Yaj. II. 115, hold the same view.'

The eldest son has many privileges such as salutation,
incapability of being given in adoption, competency to
perform obsequies, etc., all which show that he is the natural
head of the family after the father’s demise. But this
position was lost, according to Manu IX. 213, Mahabharata
Anu. Parva 105.7, if he cheated the younger brother.?
According to the great epic, he cannot take anything of the
common family-property without compensation to the
brothers.’

But the power of the cadets increased by degrees. This
followed from the equal right of disposition over the property
descended from the grandfather. (Visnu XVIL 2; Yaj.
I1. 121).

Besides, we find that the mode of partition according to
the ancient law-makers provided for graded shares according
to seniority among the sons.*

From inheritance of the whole, the share of the eldest came
to be specified and restricted to a definite portion. According
to Gautama (xxviii. 5-8) the eldest should receive one-
twentieth as his preferential share together with a prescribed
division of the cattle, the middle-most also has his defined
quota and so also the youngest.” These details point to an
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agricultural state of society and the distribution of possessions
suited to it. In regard to property obtained by other pursuits
the shares are arithmetically calculated. Gautama (xxviii. 9)
and Manu (ix. 112) lay down this rule.'" The intermediate
sons have the share of the middle-most (5. 113). In
Vaéistha (Chap. xvii) the eldest is allowed two shares of cows
and horses.” Manu further says that the son of the first wife
though junior in years should have a bull to mark the honour
due to him, and the first son of each wife is to have an
inferior kind of bull according to the mother's status. As
already pointed out, the right of primogeniture was disputed
in early times as also the father’s power of unequal division.
Apastamba Il. 14. 7 speaks of the reservation of share for
the eldest as a local custom, the general rule being equality
of shares amongst brothers.” The latter was particularly the
rule when the partition occurred after the father's death.

Further the father’s power of unequal division was res-
tricted to his self-acquisition, ancestral property being subject
to the general rule of equal distribution (Gautama xxviii,
Visnu xzvii. 1, 2).! The unequal distribution in favour of
the eldest son though disapproved by the early law-makers
did not soon disappear. In the Artha-éastra (Ch. 63), which
is a treatise of positive law, the right of the first-born to an
extra chattel is allowed. Kautilya approves of the rule in
view of the duties to the pitrs that fell to the eldest son.’
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If Manu's extant samhita be later than Kautilya, as is held
by Mr. Jayaswal, we find in him a continuation of the
older law which, being based on express Vedic text, he is
reluctant to do away with. But he shows his own inclina-
tion by whittling down the eldest son’s share and making
it exceptional.'

Yajiiavalkya further develops the principle of equal
division (II. 116-119).> Here the award of the preferential
share to the eldest son is one among three possible alter-
natives—the decision depending on the father's pleasure.
And in divisions after the father’s death, even this conces-
sion disappears, according to Yaijiavalkya, for then equality
becomes the rule. The provision of graduated shares for
sons born of mothers of different tribes is however retained
by Yajiavalkya (1. 128).

This dispute as to the validity of the preferential share
is settled by the Smrti-sangraha by means of a text (K. V.
Text I) which prohibits it in the present age. Apararka
does not know any Kali prohibition against jyesthamsa.
Vijiianeévara, however, repeatedly describes the usage as dis-
liked by people.® He remarks (on Yij. Il. 116) that the un-
equal division relates to the father's self-acquisition in regard
to which he is quite free. Apastamba’s siitras are cited and
it is argued that according to that sage the preferential share
though favoured by some was disapproved by the sage
himself, and wholly forbidden. Vijjiinesvara further says
(on Yaj. Il. 127) that the prohibition of unequal division

' eudQ 7 gwEfe gwmmai @avhe | 9q fefedd g4 sua@ amada
Manu IX. 115 with which may be read sls. 115-117. @&t wam@mar-
AREaEMIN: | 97 gifand fafegrawgag @ owifus sATE;  gAsat
A | wn#g gargtefafa wal wafaa;)
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applies also to property appropriated by the sons and dis-
covered after partition which has to be equally divided.
Devananda criticises the Mitaksara view that the preferen-
tial share was resented by people.” On the contrary, he
holds that people favour the award of a larger share to the
meritorious eldest son.” The Viramitrodaya comments that
the Mitaksara is wrong in regarding this usage as not based
on the Veda, since in that case it would not have been valid
in any age or required to be prohibited in the Kali age.’

The Conception of the Kali Age

The Prohibitions in the Kali Age cover some practices
which even in Vedic times were considered of questionable
propriety or disputed worthiness such as soma-selling, or
cow-killing or the use of liquor in sacrifices, together with a
certain number in regard to which the note of disapproval
is sounded in the Dharmasitras and Samhitas (like niyoga
or widow-remarriage or marriage with the maternal uncle’s
daughter) as also some banned for the first time by the
Kalivarjya texts (such as suicide from pious motives or Agni-
hotra or perpetual studentship or Vanaprastha). In regard

! gagfy srewEddaggfasafanmdt s, sad famguywasewn-
AgE wimfyd @FgEEn @31 But elsewhere (Vyavahira Kanda,
pp. 621-2) Devananda writes: @ ga: @faggras wpRsEaQ@Ry
sgfkfesnia axf FEaww  faacfay s 9@, dsf wdweas-
gquaeanal w9 g% frerawEe WMikaaig 998 gad gafaaiy sia sawim-
gyrffand fRewEay wefdas |

So also remarks Madana-parijata: aa& 9 fagmfawidt dwfagamaeas
fagwfawr wada| p. 647.
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to the third of these classes only it is evident that the prohi-
bitions have reference to the Kali age and they arose with
that limitation as to time stamped on them. But it is not
so in regard to the other two. It may not be amiss to inquire
how far back the prohibitions expressly on the ground of
Kali age can be traced. The division of time into the
declining cycle of Krta, Treti, Dvapara and Kali is not a
concept clearly met with in early Vedic literature. The
names, no doubt, occur but they generally designate throws
at dice. Sat. Br. V. iv. 4-6: He then throws the five dice
into his hand with (V3j. Sam. X. 28) ‘Dominant thou art ;
may these five regions of thine prosper '—now that one, the
Kali, is indeed dominant over the (other) dice, for that one
dominates over all the dice; therefore he says, ‘ Dominant
thou art; may these five regions of thine prosper,’ for there
are indeed, five regions, and all the regions he thereby causes
to prosper for him (Macdonell and Keith). The terms
Pusya, Dvapara, Kharva and Krta to signify the four ages
occur in Sadvimsa Brah. V.6 and the word Dvapara in
Gopatha Brah. 1.1.28. In Aitareya Brah. VII. 15. 4 in des-
cribing the merits of exertion,’ the terms are applied to differ-
ent attitudes thus : Lying down, he is Kali ; rousing himself,
he is Dvapara ; getting up, he is Treta and moving, Kirta.
Cf. Manu IX. 301-2 where the King in his different

moods towards his subjects is called after the four names.”

In Gautama whose work is held to be the earliest of the
extant Dharmasiitras the idea of the degenerate later age
finds expression in Chap. 1. On the word Sahasam (rash-
ness or violence) Maskari's comment furnishes instances
such as mixed marriage, etc.

! afa wa wafa afasmg o) sfoge ar wal oid gw@? wwq)

* Mahabharata—Udyoga-parva. Ch. 132, él. 17; Santi Parva,
Ch. 21, 4l. 29.
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In the time of Gautama, Bithler remarks, Kaliyuga was
not a definite period of calculated duration but the Iron
Age of Sin opposed to happier times when Justice dwelt on
earth (S. B. E.). This idea of his own age being®a later
fallen age occurs more than once in Apastamba and becomes
more definite. In . v. 4 he remarks that no sages are born
in these later times owing to violation of the rules of conduct.
In reference to sons like the twice-married woman'’s or the
adopted son or the son bought he admits that such usage
was no doubt seen among the ancients as also acts of
violence but these were breaches of the sacred law and
owing to their great power they incurred no sin, but a later-
born man acting in imitation thereof falls into sin.'" Niyoga
is not permitted, he says, owing to the weakness of men’s
senses.” The concept of Kali as a definite epoch of calculated
duration in the cosmic cycle is met with in Manu Ch. 1. 70-71.
Thus Kali becomes a period of 1200 celestial years, i.e.,
1200 X 360 terrestrial years.” In Matsya Purana Ch. 142.27,31
the duration is 40 lakhs instead of 4. The sage also declares
that the sacred law varies from age to age (1.85-86), owing
to the diminution in men’s powers in the succeeding ages.
Brhaspati xxv. 13: In the ages, Krta, Treta and Dvapara,
men were endowed with devotion and sacred knowledge ;
in the (present) Kali age, a decrease of power has been
ordained for the human race.

Gloomy and elaborate forecasts of the Kali age occur in

1 z@t yhafama: areag gEaw | cof AMifaiia gead) 9 fad srdle
wgw; @zaac; Il xiii. 7-9.
2 1. 27-4. afzfradtawng fanfaeaq |
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Mahsbhiarata Vana P., Ch. 174, 4. 25. Also Vispu xx. 6.
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the Mahabharata." The Great War is said to have taken
place in the transition from Dvapara to Kali—Adi-parva
1. 13, Again the Kuru King Duryodhana is said to be an
embodinfent of Kali (Ibid. Ixvii. 87-8). Kali possessed Nala
(Vanaparva lix. 9) and he won at dice. Elsewhere Kali is
described as possessing the Asuras (Vana. xciv. 12).

A marked feature of the Kali age is the decline of
Vedic rites. This idea, embodied in the accounts given in
the Great Epic, recurs in the other Puranas.*

The prohibition of Vedic rites and practices in the
Kalivarjya texts was the necessary consequence of the con-
ditions described in these passages which are reproduced in
the Puranas, e.g., in the Matsya Purana which has many
links with the Mahabharata and Harivaméa (Ch. 144) as also
in Ch. 58. 6 of Vayu Purana—a comparatively early Purana
(between 5th and 8th century).” Kiurma—a late Purana—
echoes the same statement in 1. 29.

These passages argue a decay of the social order and
the scheme of life that had obtained in earlier ages and
clearly point to the conditions which necessitated modi-
fications and recession of the rules of conduct laid down
in the Dharmasiitras. The prohibitions of Agnihotra, ini-
tiation into Safras, cow-sacrifice, and in part of the Horse-
sacrifice, the Royal sacrifice and the restrictions on student-
ship, Vanaprastha and Sannyasa were the outcome of
these conditions.

! Vana Parva, Ch. 149, ¢l. 34—38zm; swfa ysawmaear 1 Also
4. 37; also Ch. 188, 4. 32 frgwawaamg@ifsafaafaan 1 Also 4. 33 ;
also Ch. 190, éls. 26,29 : Santi P., Ch. 91.8 wfwaar adt fazn awg
geafaa: | g qagAmle ag ust wAfa - Ibid., Ch. 231, 4. 68.
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The Authority of Samaya-dharma and Puradna

A fundamental question in regard to the prohibitions in
the Kali age is the source and basis of their authority.
It is evident from the foregoing treatment that many of
the practices banned rest on express Vedic texts and where
expressions of disapproval occur regarding any they are
balanced by other passages which sanction and approve of
them. The Dharmasitras and the metrical Smrtis reveal
similar conflict in regard to certain practices. The Kali-
varjya texts comprise some verses of the sages forbidding
certain practices in the Kali age, some from the Puranas,
(Brahma, Adi, Garuda, Aditya and Brhannaradiya) but the
longest passages (in Sridhara and Devanna Bhatta) which
string together the prohibitions and on which the Aditya
and Brhannaradiya Texis seem to be moulded (as shown
by remarkable verbal similarity and their emergence at a
subsequent date) are anonymous and they conclude with
the dictum that the prohibitions rest on convention made
in the beginning of Kali by the wise whose conventions
are authoritative like the Vedas.'

It seems, therefore, that the conflict of texts and doubts
as to whether these practices should be discontinued were
meant finally to be set at rest by these conventions and
Pauranic texts. The question, therefore, inevitably arises
whether injunctions in the Sruti and Smrti can be restricted
by conventions or Puranas—in other words, what is the
relative authority of the several divisions of the Dharma-
sastras. G. Sarkar-Sastri (Adoption, p. 107) says: But
there is no authority for the proposition that any rule clearly
and unmistakably propounded by the $asiras may be
abrogated in the way in which those persons (the Parisad

! xae vy wfey® ammydAifan . K. V. Text VI
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or assembly of Brahmanas learned in law) are said to
have done. It is not necessary to traverse the large ques-
tion often discussed in Mimamsa treatises of the sources
or proofs (pramanas) of Dharma. In connection with the
Kalivarjyas the ground is narrow, viz., the authority of
conventions and Puranas.

The authority of samayas, i.e., conventions, was recog-
nised by the early- Dharmasiitras. These were decisions
either of learned assemblies or of lay bodies. Sarvadhikari
at page 116 says: ‘‘ These were rules which could not be
said to be founded upon divine injunctions, but had grown
out of the customs of the times for the better regula-
lation of social affairs. The legal relation between man
and man, as is sometimes said, arises out of mutual

agreement or is deduced from approved usages.” Thus
Apas. Dh. S. in its first satra indicating the scope and
purpose of the work says:' Hence, therefore, we shall

explain the sacred duties arising from practices based
on conventions; and in the next siafra: Authority
is a convention made by those learned in the sacred
law? and also the Vedas. Haradatta gives the traditional
interpretation. The expletive (ca) translated as ‘also’
is for emphasis, says Haradatta, for the Vedas are
the main authority in regard to what is or is not duty.
He brings this dictum into line with Gautama : The Veda
is the source of the sacred law and the recollection and
conduct of the knowers of the Veda (as in Manu
l. 6). And he adds that though we may not get at the
invisible (apratyaksa) Vedas it is inferred that Manu and
the others had them. For Apastamba himself says that their
lost texts are inferred from actual application.! Haradatta

! wgra: GRqrArE vee QrerEmE; |
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explains : Where, as in marriage with the father's or mother’s
sister’s daughter, the impulse is derived from pleasure,
there no S$dstra or lost text is inferred, the pleasure itself
being sufficient to account for the impulse. In [. xx. 6-7
(Chapter on Dharma) Apastamba says : Righteousness and un-
righteousness do not stalk over the earth saying ‘ Here we
are,” neither the gods nor the fathers declare ‘“This is Dharma
and this is not.”'' What being done the Aryas praise is
the sacred duty and what they blame is unrighteousness.
The word Aryas means the twice-born of approved con-
duct, according to Haradatta. Vaéistha also emphasises the
importance of decisions of those learned in traividya. There
can be no doubt that what men versed in the sacred
law, who have grown aged in the study of traividya, declare
as the law is such in regard to purity and expiation.
The Vedas being silent Manu declared the laws governing
different lands, tribes and castes (Ch. I).”

In the light of these sitras the expression ‘conventions
of the knowers of the sacred law’ means something more
than rules contained in the Smirtis, it means a decision of
learned assemblies.

According to Mr. Jayaswal this source of sacred law
was ignored by the later Dharmasitras. The samaya-
source which was the main in Apastamba disappears in the
later Satras. The laws had already been settled and no
need of the samayas remained. In place of the samaya
we get Smirti, i.c., literature takes the place of the living
organism. But that it did not altogether disappear is proved
by passages in the metrical Smrtis. Custom and social
conduct were determined by consultations and discussions
among the learned (Manu and Yaijfiavalkya).

1 oq yeaywl wtg wiat @ sfa 4 @@ fRaw vafw @ 9w § wglw
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Samaya is defined in Narada X. 1: The aggregate
of the rules settled amongst heretics, followers of the Veda
(Naigamas) and others is called samaya (compact or es-
tablished usage). He also points out the possibility of the
modification of the sacred law to suit custom.

1. 40 : When it is impossible to act up to the precepts
of sacred law, it becomes necessary to adopt a method
founded on reasoning, because custom decides everything
and over-rules the sacred law.

According to Asahaya, Custom is shown to be superior to
the sacred law (e.g., in the case of widow-remarriage and
niyoga). He quotes a verse to the effect that immemorial
usages of every province which have been handed down
from generation to generation can never be overruled by
a rule of sacred law. .

Katyayana, Ch. 29, ¢. 12, suggests that among the
lawgivers also decisions were reached by means of delibera-
tion and exchange of opinions.’ And that at such assemblies
the rule of majority obtained may be argued from certain
texts.’

Brhaspati likewise refers to the authority of samaya in
xxvil. 24 : Such customs as are not opposed to the laws
of particular countries and castes or other corporations every
King should confirm in accordance with the sacred law
after consulting the law-books.

The authority of Purdnas as a source of Dharma or
the sacred law though traceable from an early period in
the history of Dharmasastra has varied in different ages.
In Chand. Upan." (Ch. VII. 2) Purana with Itihasa is
spoken of as the fifth of the Vedas. Cf. Gautama xi.

' fazwaguigly anwasfz @aq)
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19,' Vayu Purana® and Yajfiavalkya I. iii. It is clear that the
origin of Purana goes back to Vedic times but this root
cannot be recovered and is buried under the luxuriant growth
of later times.

Bhavisyapurana is cited as an authority by Apastamba.
Apas. Dh. S I. xix. 13 supports by a Purana text
the propriety of eating food offered by anybody without
previous arrangement or appointment. In l. xxix. 7 he
supports the slaying of an assailant by the same authority
and in Il. xxii. 3-4 he recommends a life of continence.
Cf. Manu V. 159 cited on p. 148.

These three texts commend practices and usages for-
bidden in the Kali age as is found in the sections on Sidra-
cooked food, the slaying of an aggressor and the life of celibacy
(whether as Brahmacarins or Yatis). Hence a curious case
of conflict between ancient and recent Puranas arises, which
militates against consistency and continuity between Puranas
old and new.

But the authority of the Purana is next to the Veda
and Smrti (revelation and recollection) which are the primary
sources of the sacred law. Cf. Harita l. 25." Indeed Manu
and the other law-givers do not mention the Purana as a
source of Dharma (see II. 6-10). Further Vyasa in sloka 15
sets forth the comparative authority of the three sources
to the effect that in case of a conflict belween Sruti,
Smrti and Purana the authority of the first prevails and
in a conflict between the other two, Smrti 1s of greater

' RS IGIER YUTH |
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force." Jaimini’s aphorisms do not consider the Puranas as
sources of the sacred law. The recognition of Puranas as
a source of the sacred law is only qualified as remarked
by Sulapani.’

The Puranas are not authorities in law; they may be
received in explanation or illustration not in proof, remarks
Prof. Wilson in the Introduction to Visnupurana.

Puranas are ancient records of certain usages and as
such they are fit to be consulted, whenever a question as
to such usages occurs. Again sometimes some Puranas
reproduce Smrti texts and in so far as a Purana contains
such reproduction it may be regarded as a different reading
of some particular Smrti to which it corresponds, remarks
K. L. Sarkar.

The discrepancies in the enumerations of the Puranas
are sought to be reconciled in the Viramitrodaya and
their authority established (Paribhasaprakasa, p. 12). The
Upapuranas also, it holds to be as authoritative as the main
Puranas (p. 14).

The Kalivarjyas furnish the last instance in which the
institution of samaya or convention was called into play to
determine the rules of conduct. But it was an institution
the authority of which had come to be much weakened
since the time of the Dharmasiitras and this explains the
reluctance shown by Digest-writers after Devanna Bhatta to
invoke its authority and their reliance on the texts of the
Puranas to support the Prohibitions in the Kali age. On a
comparison of the passages it will be evident that the Purana
texts (Adi, Aditya or Brhanniradiya), which make their
appearance in the digests later than the Madana-parijata, agree
remarkably in their wording with the anonymous samaya-
dharma passages cited by Sridhara and Devanna Bhatta.

Ffawfagueat @0 aa gwa | a@ N gag g @NTS Awaw
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Raghunandana’s Adityapurana passage has the same con-
cluding lines as the Smrti-Candrika Text XI and his
Brhannaradiya passage closes with the same words as the
passage in Sridhara (K. V. Text VI). The iteration of the
authority of samaya-dharma in these Puriana texts seems
to be gratuitous, for precepts in the Puranas according to
the orthodox view do not require such support.

These coincidences could not have been accidental.
The consensus of scholarly opinion regards Agnipurana
as a compilation of texts on a variety of subjects taken
from standard works dealing with them and its date
is taken to be 9th century A. C. The Devala-smrti
quoted by Vihaneévara is evidently a work different
from the Devala-smrti included in the Smrti-samuccaya
(published by the Anandasram Press) and the opening lines
of the latter prove that it was composed in the beginning
of the 10th century at a time when repeated attacks of the
Mahomedans necessitated provisions for the reclamation of
ravished women and kidnapped males.! Apararka quotes
a number of passages from both Adi- and Adityapurina
among which the Kalivarjya texts do not appear. Aditya-
purana cannot be traced in these days and if Adipurana be
the same as Brahmapurina, it does not contain the Kali-
varjya passage ascribed to it. Verses from Brahmapurana
are cited in land-grants of 5th century A. D., but the work
has undergone interpolations as shown by the reference to
the Konarka temple erected in 1241 A. C. Garudapurana is
clearly later than Parasara-smirti, the rules of which it recapi-
tulates (Ch. 107 —Purvardha).

These circumstances point to, one conclusion that the
Pauranic passages in question werc interpolated into Adi or
Adityapurina after the time of Sridhara and Devanna Bhatta
and that the Brhannaradiyapurana, a minor Purana, was a
work posterior to these digests.

! D, R. Bhandarkar in The Calcutta Review, October, 1933,
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G. Sarkar-Sastri goes so far as to assert that the authority
attached to the Puranas dates [rom the time of Madhavacarya
(14th century) on account of the designation which he gives
to himself in the prefaces to his Parasara-bhasya and Vyava-
hara-madhava, viz., ‘originator or compiler of the collections
of all the Puranas.” ‘‘What he means 1o say is not very
clear”’ he writes in his T L. Lectures on Adoption (p. 103)—
‘“ probably he intends to intimate that it was through his
influence that the Puranas were collecied and invested with
importance. © And he adds: “‘It was from his time that
the Puranas have come to be regarded as authority by subse-
quent writers.’ The short discussion of the authority of
Purdnas immediately preceding would show that these
remarks are not correct; for the citation of Pauranic texts to
support some of the Kali prohibitions goes back to the time
of Apararka (K. V. Text Ill). And as already shown,
although varying in measure from age to age, deference to
the authority of the Puranas can be traced back to the
Dharma-siitra period although nothing like the enormous
growth observed in later times marked the Purana literature
of that age.

The Date of the Convention on the Kali Prohibitions.

A glance at the collection of Kalivarjya texts suggests
the probable date when the convention prohibiting a large
number of ancient practices originated. No doubt certain
practices had fallen into disuse or had been separately
condemned much earlier. The tendency to do so goes back
to a remote past in the history of Dharmasastra. But after
the close of the first millenhium conditions in India were so
changed that the formal abrogation of practices either un-
suitable or obsolete was felt to be a necessity. Text | states
that certain practices no longer prevailed but the texts that
follow not merely declare such desuetude but prohibit. The
Brahmapurana Text 1l fiust cited by Apararka prohibits
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Horse-sacrifice. His tika on Yaijiavalkya is dated about
1125 A. D. (Kane—Dharmasastra, p. 334). Joy Chand
was the last Hindu King to perform the sacrifice. He fell
before Mahammad Ghori in 1194, Further S$ridhara
(Text VI) declares Sea-voyage as a practice prohibited by
the wise in his Smrtyarthasira dated between 1150 and 1200.
The disastrous defeat at Tarain in 1192 must have given a
rude shock to the Hindu mind under which the hopes of a
Hindu revival attempted by the Gupta dynasty or a re-asser-
tion of Brahminic religion contemplated by Kumarila
finally melted away. The spiritual conquest of Far Eastern
countries and islands which Brahminic missionaries had
carried on for centuries could no longer be pursued with
_safety. The Indian Ocean was infested by war-like pirates.
That this was about the time of the origin of the Kali prohibi-
tions is further suggested by Text X of Vyasa according to
which at the end of 4400 years of the Kali age a Brahmin
should not practise either Agnihotra or Sannyasa. This
gives the year 1199. Putting all these circumstances
together it may be reasonably concluded that the latter half
of the 12th century was the time when the prohibitions were
formulated by a convention of the Brahminic society.

The Present Legal Bearing of the Kalivarjyas

The authority of usage so far as upheld in the original
Sanskrit texts and proved in connection with the Kali Prohi-
bitions has been shown above. Legislation and decisions of
British Courts have also accorded equal authority, if not
greater, to usage. The law to be administered in Civil
Cases in regard to Hindus is laid down in Sec. 15, Regula-
tion IV of 1793 and affirmed in Secs. 8 and 9, Regulation
VIl of 1832. Section IV of Regulation Il of 1798 defines
how the exposition of the law is to be obtained from Hindu
and Mahomedan Law Officers of the Court. ‘‘ The Charters
of the High Courts and the Regulations of the Legislature

23-=1366B,
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give the next place in authority after the statute law to usage
and, however in learned speculations the sacred texts may
be exalted above mere human practice, there can be no
doubt that the Hindu lawyers had arrived at substantially
the same conclusion that the British Government has
defined”’ (Biihler, p. 786). The texts of the sages
bearing on this topic are cited and discussed in Rawut Urjun
Singh vs. Rawut Ghanasiam Singh.! ‘‘The duty of a
European Judge who is under the obligation to administer
Hindu Law is not so much to enquire whether a disputed
doctrine is deducible from the earliest authorities as to
ascertain whether it has been received by the particular
School which governs the District with which he has to deal
and has there been sanctioned by usage. For under the
Hindu system of law clear proof of usage will outweigh the
written text of the Law.’® This dictum of the Privy
Council in the Ramnad case 1868 has had a far-reaching
effect on the course and development of Hindu Law ever
since. Provincial customs were carefully and industriously
collected and recorded. Custom well-established has prac-
tically been held supreme. Observations to the same
effect also occur in Kudomee Dosee vs. Joteeram Kolita® ;
*“ The text lays down that reason and justice are more to be
regarded than mere text, and that wherever a good custom
exists it has the force of law. The sacred law as contained
in the texts of the sages and the digests has in consequence
been widely departed from in the actual usages of different
parts of the country and different sections of the com-
munity generally known as Hindus. There can be no
doubt that the Hindu Law has been affected in particular

' 5M. LA, 179-181 (1851).

* Collector of Madura vs. Mootoo Ramalinga, B. L. R, I. (P. C.),
p.12; 12M. 1. A. (1868), p. 397.

* I, L. R, 3 Cal, at p. 306.
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districts by particular usages and these usages have hitherto
been respected unless clearly repugnant to the principles of

Hindu Law.”’

Custom made rigid

The work of collecting and recording customs has had,
however, the effect of giving fixity to them. No doubt the
Hindu tenacity in regard to custom has been marked.
*“Orientals are commonly tenacious of their usages and
customs, and more specially of their family and religious
observances.””' But the common view expressed by
Macnaghten® that society in India is not progressive is a
superficial generalisation which has come later on to be
modified and revised. *‘ In theory Hindu law seems not to
admit of growth. The greatest impediment in the way of
progress of Hindu Jurisprudence was offered by the theory
of its Divine origin which stamped a stationary character on
it ’'—says G. Sarkar-Sastri.” The British Judicial system
has not been favourable to the natural evolution of Hindu
Law and this has been realised by the highest Jurists.
“The Hindu law is a body of rules intimately mixed up
with religion and it was originally administered for the
most part by private tribunals. The system was highly
elastic, and had been gradually growing up by the
assimilation of new usages and the modification of
ancient text-law under the guise of interpretation, when its
spontaneous growth was suddenly arrested by the ad-
ministration of the country passing to the hands of the
English, and a degree of rigidity was given to it which it
never before possessed”"*

! Sgorendronath vs. Mt. Heeramonee, 12 M. I. A. at p. 92.
2 Hindu Law, Vol. |, p. xx. 3 Adoption, p. 84.
* Banerji—Marriage and Stridhan (5th Edn., pp. 7-8).



180 KALIVARJYAS

Even stronger opinions have been expressed. *‘‘Mis-
understood and misapplied texts are thus playing havoc
with all customs, and traditions, especially when applied
with all the logical acumen and unbending rigidity of the
genius of English lawyers. These gentlemen lose sight of
the fact that the original texts were being constantly modified
by the indefatigable labours of a host of commentators and
digest-writers and learned Mimiamsakas. All this plasticity
has been replaced by the rigidity of inert case-made law.
* * This has put a stop to the normal evolution of Hindu
Law which went on unimpeded till about the middle of the
18th century—the Balambhatti commentary on the Mita-
ksara (1760-80 A. C.) being the last representative of the
old digests. About this time the petrifying influence of the
British Courts of Justice began to fall upon Hindu Law.’"!
Change has all along been brought about by custom which
has proved one of the principal instruments of legal develop-
ment.” And it has been judicially recognised that Hindu
Law and Custom have not stood still." Whatever the
theory, no society can remain altogether static and change
in social conditions and moral and legal ideas can never be
arrested. In modern Hindu Law, the function of the
Digest-writers of old has largely, under pressure of circum-
stances, been assumed by the British Indian legislatures.
The indigenous and natural agencies have no doubt been
put out of action by the new system. But social legislation
though not always directed by a proper regard for the
tradition of the land or fully informed by an adequate know-
ledge of the evolution of Dharmasastras has registered the
inevitable process of growth and to some extent made
up for the atrophy of the organ of the social body that
through the ages had helped on and kept pace with the
normal development of the Hindu society.

Govinda Das—Prel. Note to Vir. Mit.

*  The Position of Women in Hindu Law, pp. 17-23.
* Nagin Das vs. Bachoo, 20 C. W. N. at p. 708.
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Sannyasa

Preference between conflicting Smrtis has all along
been determined by usage.! The authority of custom is
considered so high by Mitramisra that he declares that
what is illegal in one generation may by usage alone
be made legal and even obligatory in another.” Similarly
Nilakantha referring to many breaches of the sacred law
sanctioned by custom holds that its approval may even
exempt harlotry from penance.’ This paramount force
of customs is illustrated most markedly in connection
with the Kali prohibitions. The varied acceptance of the
authority of the texts by the Digest-writers has been shown
under the several sections. And actual usage in the
present age in different parts of India, as recorded in
judicial decisions and reports on the customs prevalent
among castes and in the provinces, shows how far the import
of the texts has been modified in practice. This is apparent
not merely in connection with those practices that have a
legal bearing or relate to wvyavahara but also in regard to
other practices barred.

Sannyasa though forbidden is still practised and not
by Brahmins only as permitted by the construction
favoured by most Digest-writers. Now if it be really
illegal in the case of other castes, succession to the
property of those who prefer it should be governed not by
the special rules applying to Sannayasins but by the ordinary
law of succession. A virtuous pupil takes the property of
a Yati or ascetic.’ The Gosavis’ consider themselves as

Vir. Mit. Tr., p. 127 ; Utpat case, || Bombay H.C.R., p. 267.
Vir. Mit. Tr., p. 107.

Vyav. Mayi., Ch. I, para. [3.

Digest, p. 355 ; Bk.V, Texts 458-9.

Steele’s Law of Castes, App. B, p. 644.
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Sannyasins, follow the rules of Sankariaciarya and pretend
to obey the laws of Manu and other Dharmasastras. They
are considered as true Sannyasins.' And they bear the titles
Puri, Giri or Bharati. At the same time they admit Stadras
and women into their order.” They cannot therefore be
considered either as Sannyasins or Grhasthas.” The rules
of the different religious orders based generally on a real
or fancied analogy to those of Brahmin ascetics have fre-
quently been submitted to the Sastris and a general idea of
the law of inheritance prevailing amongst their members
may be gathered from cases.” It is evident that many caste
usages contrary to the $astras designed generally or chiefly
for guidance and control of Brahmins obtain amongst such
classes and at the same time the lower orders have a
tendency to adopt the $astraic practices. In regard to such
classes the rule hitherto followed is stated thus: A section
acting against orthodox Hinduism and its law is judged
according to its law or custom in its disputes.” But
many differences still subsist which make it hazardous to
apply the rules of any but the higher castes in the sphere
of status and of family law, of adoption and of inheritance."
In view of the extensive growth of religious orders of an
ascetic character in modern times the legal bearing of the
prohibition of Sannyasa to other than Brahmins may require
closer attention. Succession to professed or perpetual
students (an order banned by the Kalivarjya text) as also
their exclusion from inheritance and share in the family
property possess similar legal interest.

' Gungapoore vs. Musst. Jenee, 9 N.W.P. S.D. A.R,, 212;
Sungram Singh vs. Debee Dutt, 10 /bid., 477.

2 Biihler, p. 519. * Ibid., p. 519. * Ibid., pp. 517, 518.
* Bhau Nanaji vs. Sundarabai, |1 Bom. H.C. R.P. 249. (Utpat
case).

Biihler, p. 517.
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Marriage with the Maternal Uncle’s Daughter

Marriage with the maternal uncle’s daughter or the
father’s sister’s daughter, despite the prohibitions noted, still
prevails in the Deccan—e.g., in the Konga caste and among
the Kallans who marry the latter description of relation.'
Even amongst the Brahmins of Madras the bhinnagotra
sapinda relationship for marriage extends only to two degrees
from the mother, because there they marry even their
father’s sister’'s daughter and their mother’s brother’s
daughter. So also among the Chhatris or Rajputs claiming
to be Ksatriyas domiciled in Bengal and Chotanagpur very
few cognate girls are eschewed for marriage.

Incontinence and Loss of Caste

The legal position of men and women in adulterous
connection with the vile or extremely low castes needs
examination in view of the Kali prohibition of social inter-
course with them even after expiation. A distinction is
made in favour of the mother in this respect. The cases
of an adulterous wife and mother are provided by special
texts and Mitramiéra insists on the distinction.” The out-
cast mother is not an outcast to her son and the outcast
wife is not a trespasser in her husband’s house' though to
be kept apart.~ ‘‘ The law, however, does not recognise the
loss of social status arising from excommunication from
caste as of itself depriving a wife of the right to enjoyment
of her husband's property.”” The adulterous wife and the
incontinent widow cannot, according to Nilakantha, be heirs
if ghatasphota (breaking of the pitcher—the excommunicatory
rite) has been performed. In Ramia vs. Bhagi’ it was laid

' Mayne, H.L., p. 106. *  Shastri, H.L. (5th Edn.), p. 90.
Vir. Mit. Tr., p. 153.

* Queen vs. Marimuttu, [.L.R. 4 Mad., p. 243,
I, Bom, H.CR., p. 66,
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down that a wife guilty of such lapse cannot inherit whether
ghatasphota has been performed or not. From a widow in
an undivided family grossly misbehaving maintenance
may be withheld according to the Smrti-candrika.” This has
been confirmed by the decision in Valu vs. Ganga® in
which the Court declined to follow Honamma vs. Timanna-
bhat, which had held that a woman having got a decree
for maintenance against representatives of her deceased
husband is not to be deprived of its benefit for leading an
incontinent life since.’

An adulterous wife may claim starving maintenance from
her husband only, according to the Smrti-candrika, * but not
while she lives apart. This has been held in Narmada
v. Gangesh.” Supposing the connexion has not been with
a man of the lowest caste but for adultery with a low-
caste man the husband may repudiate his wife while he
himself incurs only a penance by keeping a low-caste con-
cubine. Adultery by wife is generally atoned for by
penance unless the husband chooses to discard her which
he can equally do though at the cost of some discredit
without any reason at all." Even amongst Brahmins of
the Deccan simple adultery entails only a penance, after
which the wife ‘“ may return to her husband’s embraces.’’
The widow may not be divested of the husband’s estates
inherited by her for subsequent unchastity -and made an
exception to the general rule ‘‘once vested cannot be
divested.”’” It is unnecessary to determine what would
have been the effect of Act XXI of 1850 if she had
been degraded or deprived of her caste in consequence
of her unchastity, observed Sir B. Peacock in Moniram

Chapter 10, sec. l—paras. 47 and 48.

Bom. H.C.P.]. 1882, p. 399. * LL.R. | Bom. 559.
Ch. XI, sec. |, para. 49.

Bom. H. C, P. ]. 1881, p. 215. ¢, " Biihler, p. 401.

B I O
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vs. Keri.! If she had been, the case might have
been different subject to the question as to the cons-
truction of Act XXI of 1850, for upon degradation from
caste, before that Act, a Hindu whether male or female
was considered as dead by the Hindu law, so much so
that libations were directed to be offered to his manes as
though he were naturally dead.”’

Caste Disabilities Removal Act XXI of 1850, Section I,
runs thus :—*‘So much of any law or usage now in force
as inflicts on any person forfeiture of rights of property or
may be held in any way to impair or affect any right
of inheritance by reason of his or her renouncing or having
been excluded from the communion of any religion or
having been deprived of caste, shall cease to be enforced in
Courts.”’ Cases under this Act have decided that incontinence
does not work forfeiture of the rights of a Hindu widow.?
Also out-casting or conversion does not deprive the father®
or the mother’ of his or her guardianship. A Hindu
daughter has been held not to lose her inheritance,” or
the degraded their proprietary rights.® This Act has
proved a powerful solvent of many usages covered by the
Kalivarjyas.

Sea-voyage

The prohibition of sea-voyage and the excommunica-
tion of sea-goers have been a live source of controversy
since the British connexion and the time of Raja Rammohan

' 1. L. R. 5 Cal. Moniram vs. Keri Kolitani (1879) at p. 788.
Parbati vs. Bhiku 4 B. H. C. R. A. C. 25; Honamma v.
Timmanabhat | Bom. 559; Moniram vs. Keri 5 Cal. 776.
* Kanahi vs. Biddya 1 All. 549; Shamsing vs. Santabai on
father's right to give in adoption 25 Bom. 551.
¢ Kaulesra vs. Jorai 28 All. 233; also Dwijapada vs. Baileau
20 Cal. 608.
* Advyapa vs. Rudrava 4 Bom. 104.
® Vedammal vs. Vedanayaga 31 Mad. 100.
24 —13663



186 KALIVAR]YAS

Roy. In view of the ban on social intercourse with the
twice born who voyage across the Sea even though they
perform the penance, the prohibition in the Kalivarjya texts
seems to be mandatory and not merely recommendatory.
And it is so construed by some orthodox Pandits in Bengal
who hold Sea-voyage as expiable in the case of other
than Brahmins. Outside Bengal the view held is that
penance re-establishes social commerce. The two views
turn on the construction of Yaj. IIl. 226." In practice,
however, the ban in these days has come to be mostly
ignored in Bengal and outside and the expiation is performed
or not at the option of the party. It is undoubtedly a
lapse from orthodox practice but, whatever its consequence
may have been formerly, it entails no legal disabilities
after Act XXI of 1850. Loss of caste has been held to
disqualify for inheriting in certain cases.”? In Bhagwan
vs. Bose®, however, it has been held that lapses from orthodox
practice in matters of diet and ceremonial observance
could not have the effect of excluding one who was born
as such from the category of Hindu in Probate and

Administration Act, 1881.*

Inter-caste Marriages

Although according to the Kalivarjya texts strictly taken
marriages between different castes would entail loss of caste,
these still prevail in parts of India particularly the South.
For example, Nambudri Brahmins and Nayars enter into
connections which are not strictly marriages. The cadets of
a Nambudri Brahmin family do not marry within their own
caste and this is sought to be justified on the ground of

' o miafetc@Rd) srmaad win 1 wwA gawdeg semiee AR

? Bhagwant vs. Kallu 11 All. 100; Gobind vs. Abdul 8 All. 546.

* 3] Cal. 11,

* Ma Yait vs. Maung Chit Maung 49 Cal. 310. Suraj vs. Attar
| Pat. at pp.713-14,
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local usage—the fifty-ninth of the 64 rules called Kerala
Anacaram said to have been promulgated by Sankaracarya
in A.D. 825. The peculiarities of this custom governing
Nambudris are discussed in Vasudevan vs. Secy. of State.'
Marriages between Tapodhana Gurabas (temple-keepers) and
Idol-washers (Vaiéyas),” and between Kaiyasthas and Vaidyas
in Assam, Chittagong and Tipperah are permitted.” General-
ly, however, marriage between different castes is impossible
without a specific allowance by the Caste custom. The pro-
hibition of intercaste marriages has been unwarrantably extend-
ed sometimes to marriages between sub-castes. In Narayan
Dhara vs. Rakhal Gain® a marriage between a Kaivarta and
a Tanti woman was held invalid. Mitter ]J. in deciding
the case observed : ‘‘In this case there is no room for it, the
parties are of different castes and a valid marriage between
her and the deceased Radhu is impossible unless sanctioned
by any peculiar social custom governing them.”’ Markby J.
observed in connection with restrictions on such marriages :
* Whether the comparatively modern prohibition against
intermarriage of persons of a different class or caste extends
in this part of India to the modern sub-divisions of the
Stdra caste or class is a matter of very great importance...
If the law does recognise them, of course, they cannot be
ignored but if it does not, it would be wrong to impose
them and | feel great hesitation in saying for the first time
that there is a legal bar to these marriages.”” *‘There is
nothing in the Smirtis or Digests to prohibit such marriages,’’
remarks Dr. Mitter on the authority of Hemadri’s text’
in The Position of Women in Hindu Society (p. 240).

! 11 Mad. 157. * Biihler, p. 410.
* Ramlal vs. Akhoycharan, 7 C. W. N. 619.
¢ 1Call. . 1 Cal., p.Il.

* Pari¢esa Khanda, Vol. Ill, Pt. ], p. 38]. w& a =mame® # wfy
viazid enr@afonfraw ofa feweq
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G. Sarkar remarks that several of the sub-divisions are not
modern but existed also in the Treta and Dvapara Yugas'
but a comparison of the castes in Census Reports and in
the Smrtis and Purinas clearly proves that all the modern
sub-divisions can hardly be identified with and included
in the ancient castes.” Earlier decisions laid down that
the general Hindu law being against the marriage between
persons of different castes, local custom can alone sanction
it. Hence a marriage between a Dome-Brahmin and a
Hari girl was pronounced invalid in Melaram vs.
Thanooram®. In an earlier case, however, it had been
held that according to family custom the sons of the Rajah
of Keonghur by wives of a lower caste rank after the
sons by wives of the same caste:’

In later cases such marriages have been generally held
valid® In England the Divorce Court held a marriage
between a caste Hindu and an Englishwoman valid and
refused to recognise a disability to marry imposed by the
Hindu Law.® The Marriage Rules of the Hindus have been
considerably loosened as a result of the amendment of the
Special Marriage Act lIl of 1872 by Act XXX of 1923.
Section 2 of the Act of 1872 now applies to persons
marrying, each of whom professes one or other of the

' G. Sastri, Hindu Law, 134, 138.

?* Manu, Ch. 10. Byhad-dharma-Purina, Ch. XXX.

* Sutherland W. R. IX, p. 552.

¢ Ranee Bistooprea vs. Basoodev, Suth. W. R. I, p. 232,

5 Inderun vs. Ramaswamy, 13 M. I. A. 14]; Ramamani uvs.
Kulanthai 14. [bid., 346; Pandaya vs. Puli Telaver, | Mad. H. C,
478 ; Fakirgauda vs. Ganji, 22 Bom. 277; Mahantawa vs. Gangawa,
33 Bom. 693 ; Muthuswami vs. Masilamani, 33 Mad. 342 ; Upoma
Kuchain vs. Bholaram Dhubi, 15 Cal. 708 ; Bishwanath vs. Sarasi,
25 Cal. W. N. 639 ; Mayne, p. 108.

¢ Chetti vs. Chetti, 1909, Probate 67. Marriage with a Burman is
discussed in Ma Yait vs. Maung Chit, 48. I. A. 563 (37. 1. C. 780).
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following religions, i.e., the Hindu, Buddhist, Sikh or Jain,
but the Act imposes certain conditions such as severance
from the joint family, incompetence in regard to any religious
office or service or management of any religious or charitable
trust, the loss of the right of adoption, the regulation of succes-
sion by the Indian Succession Act, 1865—all which practi-
cally mean a loss of the Hindu status. The Marriage
Validation Act of 1928 permits marriages between persons
of whom only one is a native Christian.

Levirate

The practice of niyoga which was admitted as obsolete
in the Ramnad case’ is stated by Colebrooke to prevail in
Orissa. According to Sarvadhikari®, it is highly reprobated
amongst the higher classes and if it exists among the lower
classes at all, it exists in such a form that it is of no
importance whatever from a juridical point of view. He
adds that amongst some of the rich and noble classes in
Orissa the practice has probably assumed the modernised
form of marriage with an elder brother’s widow. Biihler, on
the strength of Tupper's Punjab Customary Law, says that
some Brahmins have adopted or retained the levirate *.

Widow Marriage

The prevalence of widow-remarriage under custom
inspite of the Sastraic prohibition is still found in many
parts of India‘, although the spread of Brahminical influ-
ence has tended to restrict and stop the usage. Among Jats,
the Lingayets of South Canara, lower Mahratta castes and
in general among those least affected by Brahminical influence

T 12M. 1. A. at pp. 415-6.
2 Principles of Hindu Law, p. 415.
* H. L., p.39%9. ¢ Mayne, H. L., pp. 115-8.



190 KALIVARJYAS

the usage still obtains. Children by pat or natra marriages
are held to be as legitimate as by the first marriage.
Bombay Courts have repeatedly affirmed such widow-
marriages'. In Madras widow-marriages are common among
lower castes.” In Southern India the prohibition exists
among Brahmins and among castes desirous of obtaining
a high relative position by close observance of Brahminical
customs but the restriction is entirely foreign to Dravidian
ideas. According to Census Reports, pat marriage is found
among Brahmins and Ksatriyas and high class Sudras,
shepherds, the Komaty caste, writers, the five artisan class-
es who wear the thread and claim to be equal to Brahmins®.
Among Namasidras of Bengal it was held valid’. In
Behar Baniya sub-castes adhere to widow-marriage. In
North Behar, Orissa and Chotanagpur it is eschewed by
Brahmins, Kayasthas, Baniyas and Rajputs. Among
Darjeeling tribes it is universal. A distinction between
betrothal and marriage is sometimes drawn in this connection®.
In some communities, after actual marriage and before co-
habitation another ceremony is performed, before which the
girl may lawfully marry again.® The remarriage of Hindu
widows is now expressly legalised by Act XV of 1856,
the preamble to which states : ‘‘ This imputed legal incapa-
city, although it isin accordance with established custom,

! Hurkoonwar vs. Rutton Baee | Bor. 475; Treekumjee vs. Mt.

Laros 2 Bor. 397 ; Baee Rutton vs. Lalla Manoohar, Bellasis 86 ;
Baeesheo vs. Ruttonjee, Morris Pt, 1. 103; Bahivs. Govinda |1
Bom. 114.

2 Murugayi vs. Viramakali 1 Mad. 226 ; Kattama Nachiar vs.
Dora Singa 6 Mad. H. C. 329 ; Virasangappa vs. Rudrappa 8 Mad.
440; Sankaralingam vs. Subban Chetti 17 Mad. 479.

* Mayne H. L., pp. 115.8.

* Hurrycharan vs. Nimaichand, 10 Cal. 138.

* Gatharam vs. Moohita, 14 B. L. R. 298; Kallychumn uvs.
Dukhee., 5 Cal. 692.

¢ Boolchand vs. Janokee, 25 W. R, 386.
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is not in accordance with a true interpretation of the pre-
cepts of the Hindu religion.”” And it provides that the
Civil Law shall no longer prevent Hindus from adopting
a different custom. Where the marriage is recognised by
caste-custom, the widow does not lose guardianship of the
person and property of minors’. Under the Act also she
is not precluded from being the guardian of her minor
children by previous marriage®. But she cannot give her
son in adoption.” The Act has been held not to apply
where remarriage is allowed by custom', e.g., among Taga
Brahmins®, or Kurmis.® Decisions conflict on the question
whether remarriage of a widow entails forfeiture of the right
of inheritance to the husband’s estate. In Bengal it has
been held that remarriage according to caste-custom previous
to the Act caused forfeiture”. But it has been otherwise

held by Bombay and Allahabad Courts.*

The widow is, however, not divested of her son’s estate ®
or the daughter’s.” But it has been otherwise held in

some Bombay cases which hold that she forfeits interest

n

in the son’s property." The case of a widow remarrying

! Strange H. L., Vol. |, p. 160.

2 Gunga vs. Jhalo, 15 C. W. N. 579.

* Panchappa vs Sanganbasawa, 24 Bom. 89.

¢ Parekh vs. Bai Vakhat, 11 Bom. 119, Gajadhar vs. Kaunsilla,
31 All. 161; 15C. W. N. 579 * Mula vs. Partab, 32 All. 489.

® Ranjit vs. Radha, 20 All. 476.

" Rasul Jehan vs. Ramsarun, 22 Cal. 589; Nitya vs. Srinath,
8 C. L. J. 542, also Murugayi vs. Viramkali, | Mad. 226.

* Har Saran vs. Nandi, |1 All. 330; Ranjit vs. Radharani, 20
All. 476 ; Khuddo vs. Durga, 29 All. 122. Gajadhar vs. Kaunsiia, 31
All. 161 ; Parekh vs. Bai Vakat, 11 Bom. 119.

® Akora vs. Boreani, 2 B. L.R. (A.C.].), 199; Basappa vs.
Rayava, 29 Bom. 91; Chamar vs. Kashi, 26 Bom. 388.

'* Mulla, H. L., 11th Edn., p. 34. )

1 Vithu vs. Govindo, 22 Bom. 32I; Panchappa vs. Sangan-
basawa, 24 Bom:. 89, )
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during the life-time of the son by her former husband is
not within Section 2 of the Act." But if she marries
a non-Hindu after conversion under Act Il of 1872, she
has been held to forfeit her estate in the husband’s

property.
Subsidiary Sons

Although the adoption of sons other than the dattaka
(adopted son) is regarded as obsolete in the present age,
the rule has been considerably modified by usage. The
Krtrima, for instance, still continues in vogue among the
Hindus of Madras and the Punjab and not merely in
outlying parts of Mithila and the contiguous districts of
Behar and Benares.’ The appointed daughter’s son
still persists in Dravida in the institution known as
the Illatom son-in-law." The adoption of the putrika-
putra was held invalid in Nursing vs. Bhartan® The
validity of such a son was left undecided in Thakur
Jeebnath vs. Court of Wards.® The point may be taken,
says G. Sastri, to be undecided since, under the law of
the Benares School which governed that case, the Mitaksara
and the Viramitrodaya, which are the authorities, recognise
all kinds of sons and Kamalakara’'s Vivadatandava holds the
putrika-putra to be included in the aurasa in the Aditya-
purana passage.’

The issue of sarvasvadhanam marriage becomes the
son of the mother’s father. On failure of his issue the

' Lakshmana vs. Shiba, 28 Mad. 425; |1 A. L. ]. 678.

?  Matangini vs. Ram Rutton, 19 Cal. 289.

% Shiookaree vs. Jugun Singh, 8 Suth. W. R. Civil Rule 155 ;
Collector of Tirhut vs. Haropersad, 7 Ibid., p. 500; Lachman Lall
vs. Mohanlall, 16 Ibid., 179.

¢ Nallwi vs. Kamepalli, 23 C. W. N. 1010.

¢ Suther. W. R., Jany.-July, 1864, p. 194,

¢ 2.1.A.163, ” Adoption, p. 135,
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property inherited reverts to the mother's father’'s family.'
The self-given son though an adult has been held unfit
for adoption.? The sahodhaja or the pregnant bride's son
was by implication recognised by the Privy Council in an
early case” endorsing the view of the High Court that the
child, born after marriage but begotten before it, is
legitimate. In the South the gift of a son by the parents
for a consideration still prevails." On this side of India
adoption by purchase is obsolete.” The only practice ana-
logous to it is the purchase of children by Gossains,
Sannyasins and other professed ascetics for initiation into
their order of devotion, the disciple becoming the heir of
the master. This, however, is not adoption but a practice
grounded on other provisions of the Hindu Law and on
the peculiar custom of the mendicant tribes. In another
case it has been declared that an adoption of this type
after payment of price is not recognised in the present
age.

Palakaputras are also invalid®; they resemble the dis-
carded or apaviddha son, and it has been held that such
a son does not lose his right of inheritance in his
natural family or become entitled to a share in the property of

1 Vasudevan vs. Secy. of State, || Mad. 157; Kumaran vs.

Narayanan, 9 Mad. 260; Chemanautha vs. Palakuzhu, 25 Mad. 662.

* Bashetiappa vs. Shivalingappa, 10 Bom. H. C. R. 268 ;
Brij vs. Gokool, | Bor. 195(217); Balvant vs. Bayabai, 6 Bom. H.C. R.
83 (the case of an orphan boy); Collector of Surat vs. Dhirsingji,
10 Bom. H.C. R. 235; Subbaluvammal vs. Ammakutti, 2 Mad.
H. C. R. 129 ; Jogesh vs. Nritya, 30 Cal. 965. The question of the
adoption of a married boy under custom among Agarwalla Jains
of a twice-born Hindu caste is discussed in 14 C. W. N. 545.

? Paddamani vs. Zamindar of Marundapuli, L. R. 1. 1. A. 287;
also Collector of Trichi vs. Lekhamani, S. C. 14 B. L. R. 115.

¢ Strange, H. L., Vol. 2, p. 123. 8 Ibid., Vol. I, p. 132.

¢ Kalee vs. Shib, W. R., Vol. II, p. 281; Nilmadhava vs.
Bishumbhur (P.C.), B. L. R., Vol. Ill, p. 27.

25—1366B.
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the adoptive family. Among the Oudich (Kaletiya) Brahmins
either a foster-son or an adopted son might be taken.
He would share equally with an after-born son and he
might get both estates failing any other son of his real
father.! Although the son of a twice-married woman is
interdicted in the present age, the son of a Sudra by a
concubine has been held entitled to inherit provided she
was under the absolute control of the begetter.”? The ex-
clusively kept woman may have been married before.’
The question of the inheritance of a son by a concubine
of a Sudra is finally decided in Rajani vs. Netai.!

The Eldest Son’s Preferential Share

The preferential share of the eldest son prohibited by
Kalivarjya texts is no longer recognised. In a division of
property among Hindus priority of birth does not entitle
to a larger portion, the same being forbidden in the present
age.” The right of Jethans was disallowed in many cases.*
An opinion of Pandits, recorded by S. C. Sarkar, says that
an ancient and immemorial usage in a particular country
to divide immovable or other property allotting a greater
share in favour of the first-born must be upheld,” but
in general the spirit of the Hindu Law in the matter of

Buhler, H. L., p. 213.

Chatturbhuj Sing vs. Krishna, 17 C.W.N, 442,

Rahi vs. Govind | Bom. 113.

F. B. 48 Cal. 643. The Kali prohibition has, however, been
regarded as applicable to Sidras in the matter of sonship in the
Fatwah of the Pandits of Tanjore—Strange, H. L., Vol. II., p. 163.

* Taliwur vs. Puhlwand Sel. S. D. A. Rep. Vol. llI, p. 301.
Such a woman is a punarbhii. Digest 1V, iv, Sec. 3—CLVIII. 7-8.

* Bhyrochand vs. Rusomonee, I, S. D. 28 (36), Nilkaunt vs.
Munee, Ibid, 58 (77); Sheo Buksh vs. Heirs of Futteh Singh, {bid.
Vol. I, p. 265 ; Lakshman vs. Ramchandra, | Bom. 561,

" Vyav. Dar., Vol. 2., p. 718.
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inheritance has been judicially accepted to be entire
equality!. *‘By the general law prevailing in this district
and indeed generally under the Hindu law estates are
divisible amongst the sons when there are more than one
son; they do not descend to the eldest son but are
divisible among all.”’

The Authority of the Kalivarjyas

The different sections dealing with the practices abro-
gated show that some of them (e.g., Agnihotra, cow-sacrifice,
horse-sacrifice, etc.) have an undisputed Vedic origin (in the
Sarmhitas and Brahmanas); others date from the time of the
.Dharmasiitras (e.g., pious improvidence, curtailment of the
period of impurity, etc.). The orthodox view regards the
Dharmasiitras as not an integral part of the Vedas (Tantra-
varttika—Ch. [, p. iii, éls. 11-14). Express injunctions may
be traced in the Vedas in a few cases, but in some others
analogies and precedents are all the Vedic origins. Exe-
getical subtlety may discover such origins perhaps for all the
practices as well as their prohibitions.  Sabaraswami
questioned the validity of many Smrti precepts which he
held had secular motives behind them." Kumarila sought to
reconcile cases of conflict between the sacred law and precepts
presumed to be secular—an attempt carried still further by
Khandadeva." But that all the precepts of the Smitis are
not of the same authentic and obligatory nature is a tradi-
tional view dating from the time of Jaimini. In his Sitra
(I. iii. 2) he lays down the rule that the agent being the

! Soorjeemoney vs. Deenobundoo, 6 M. 1. A. 526 at p. 555.

: Fyifq aFaaS] TRW MUUGR | AAAWINIT ®IRG! [T famarn * % *
* * # feymifwdaa fewday f@ad | SSKRE t9an 9 feqrmwifwag

3 OnJaimini Satra—1. iii. 14.

C. Sastri—Fictions in Hindu Law, p. 101.
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same, the authority of the Smrti is a matter of inference.'
Next he says: In case of conflict between the two the Smirti
is to be rejected since the inference of Vedic origin arises
only in case of no conflict.” This qualifies the general propo-
sition of the previous aphorism and suggests that in cases of
conflict Smrti rules require to be checked. Inregard to matters
of law there is not much chance of conflict between Sruti
and Smrti since few direct precepts of law are found in the
Vedas but in regard to practices and usages comprised in
Acdra such conflicts may be found. Siitra 4 says: A
Smrti for which a secular motive is evident is also to be
disregarded.” Some take this aphorism as holding that an
injunction coupled with a statement of reason is not obli-
gatory but recommendatory (arthavada), in other words
that this aphorism has the same purport as 1. ii. 26-30.*
The traditional view (Savara and Madhavacarya) on the
contrary takes it to mean that a secular motive inconsistent
with the spiritual sanction (apirva) behind the Vedic precept
would invalidate the Smrti rule. This agrees with Apas.
Dh. S., I. xii. I1. Besides, the section on Injunctions
with statement of reasons’ lays down that the reason
assigned does not control the Vedic vidhi to which it is
attached but is an arthavada.

Important for the present discussion is the 4th section on
the Validity of Usage (Sitra 7). Section 7 enforces the
principle : Secular reason not being found. This rule lays
down that the practice of good men would not validate
a usage but it must also be without a secular motive.®

U wfy a1 wEEAIA 1 ATAGAI @ |

' Q% avte wrefd wyaEy )

' Rgenargl ¢ Rqafaaefystw - Mandlik and Dr. Siromani—vide
also Beni Prasad vs. Hardai Bibi, 14 All 67.
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That resentment of the people is a reason for abandon-
ment of a practice is held by both Manu and Yajiavalkya.'

The validity of local usages is upheld by both Manu
and Yajiavalkya. A practice like marriage with the mater-
nal uncle’s daughter has since Baudhayana's time been
sought to be supported on this ground. Jaimini’s position
is gathered from I. iii. Adhikarana 8: The scope of a Smrti
rule or usage is to be determined by analogy to the form of
a universal Vedic injunction. Sutra 16: But the duty
must conform to a universal injunction, every duty resting on
that principle.” S. 17 : The application of the injunction must
be governed by facts noted.' S. 18: Also an eternal vidhi
contains no modifying sign.” S. 19 answers: It derives
its name from its place-connection.® S. 20 objects: In that
case it would have no force in other localities.” S. 21
answers : Naming by place-connection is possible as (they
say) this man is of Mathura (wherever he might go).”

The foregoing discussion in Jaimini's Sitras shows that
he entertains the possibility of general injunctions being
restricted in application to localities. Kumarila, however, is
inclined to regard local usages as invalid (Tant. Var., Ch. I,
sec. 3). But just as in regard to conflicting Smrti texts he
insists on conformity to the Sruti in the first instance and
failing that acceptance by the worthy coupled with absence
of a secular motive, so in regard to usages also he prefers
that which has a $astraic sanction to one that has not.

' ManuiV. 176 ; Yaj.—I. 156. * grEsfammafesia |
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This may be gathered from the section on the Validity of
Usage sanctioned by the Sastras (Jaimini . iii. Adhikarana
5)." S. 8 objects : Conflict (with the Vedas) not being visible
(in usages), confusion of co-ordinates would arise.” S. 9
answers : The one embodied in express texts or following
from them prevails.” Kumarila is decidedly of opinion that
usages opposed to the Smrtis have ne validity.’

The question of the Validity of the Kalivarjyas has exer-
cised the minds of the digest-writers from an early date.
Hemadri prefaces K. V. Text 13 with verses to the effect
that practices enjoined formerly were prohibited by the
learned by convention in the Kali age owing to the absence of
virtuous men. He then quotes the long Smrticandrika passage
(Text XII) and, to support the authority of conventions
referred to in its concluding lines, cites Apas. Dh. S 1. 1. 2.
Next he gives his reasons for the acceptance of the authority
of the convention. His argument may be thus rendered :
Now the question is whether what is prohibited in the Kali
age rests on presumed (Vedic) text or on an evident (ritual-
istic) purpose. It is not for any evident purpose (relation to
some rite) for, as it conduces to no positive act, no such
purpose should be assumed. Nor can it be otherwise (i. e.,
due to a presumed text) on account of the objection of
discrepancy (between injunctive and prohibitive texts).
Although it does not import the performance of any act,
still as leading to a knowledge of discrimination (from
practices permitted), and being thus for an evident purpose,
it is not open to that objection, Otherwise, if no text be
valid that does not uphold a ritual there cannot be
the perusal of texts on Rajasiya, etc. on the part of a

1 qEgnAemfgaTa | ! ameuarz faQwe gar fanfaul: wig
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Brahmin. Further the course to be taken in regard to
Raijasiiya, etc. holds here also. Besides to say that isto
declare the invalidity of other Smrti texts (i.c., other than
the one resting on convention) on Kali prohibitions. From
the absence of a visible purpose such as pertains to the
injunction on the perusal of the Vedas, no invalidity results,
since, as in their case so also in regard to this, strict
acceptance by the twice-born orthodox is common. There-
fore, if a visible purpose such as lies behind the texts
on the daily Vedic recitation be lacking in this case, what
does it matter? (Catur. Cint.—Pariéesakhanda, Ch. XIV).
Hence the sanction behind the Kalivarjya text is con-
cluded to be acceptance by the orthodox twice-born, in
other words, the sanction of usage.

In the Viramitrodaya the question of the relative force
of conflicting Smrtis 1s discussed." A Bhavisyapurana
passage is cited distinguishing Smirtis into five kinds :—(1)
for a visible purpose, (2) for an invisible or spiritual purpose,
(3) for both, (4) based on reason and (5) repetitive. And
then he adds: In a conflict between Smrti and usage the
former prevails since it directly argues a Sruti text.
Usage is weak since it leads to an inference of Sruti
through a Smrti. For instance, by the Smrti prescribing
the present of the bride’s cloth to the knower of the
Sirya Rks, the usage of the bride putting on the cloth
on the fourth day is negatived. So also the marriage of
the maternal uncle’s daughter is opposed by the Smrti ** by
marrying the maternal uncle’s daughter (a Brahmin should
perform a penance).”’ So also between Smrti texts. *‘ One
shall fling oneself down from the hill Kedara'’>—this un-
authentic heretical Smrti is opposed by the canonical texts
of Manu and others—‘‘'The wise man shall never kill
himself.”” So also the authentic Smrti ‘*‘to the Brahmin

! Paribhasaprakasa, p. 19 - ? Paribhasiprakasa, p. 26,
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four wives are ordained "’ is disapproved by the commend-
able Smirti texts of Yajiavalkya and others as to the marriage
of the twice-born, etc. Similarly ‘‘ In no case shall one
kill a Brahmin’'—this Smrti being of an invisible, i.e.,
spiritual import, negatives the Smrti with an evident secular
purpose ‘‘Slay the slayer, etc.”” * ¥ Also the Smirti
based on Arthavida and connected with churning *‘ They slay
the ox or the cow when a king of men comes or any
other worthy man’’ is negatived by an injunctive Sruti
“Do not slay the innocent cow who is Aditi.”’ So also
in regard to usages. As the Mitaksara says: Of usage,
approval of conscience, desire based on righteous resolve,
each preceding one is of more authority than the following.
In some cases even by a weak precept a strong one
may be barred. For example, even the express Sruti text
““In Sautramani he takes liquor-cups’’ is barred by the
Smrti: ‘““In the Kali age these practices though sanctioned
by the sacred law are prohibited by the wise. Otherwise
there would be the objection of inapplicability (for the
latter)’. He also quotes verses from Viévamitra (= Apas.
Dh.S.1.x.6): What the Aryas knowing the Vedas
commend when done is Dharma or sacred duty and what
they disapprove is its opposite.

There were two views on the import of the Prohibi-
tions. According to the followers of the Varttika (by
Kumarila) they denote condemnation of the practices as
sinful. According to the followers of the Digests they
are unqualified prohibitions since otherwise there would be an
overthrow of the sacred law. So comments Damodara Bhatta.'

In recent times Judges in British Courts as well as Jurists
have considered the force of the Kali prohibitions. In
regard to those with a legal bearing, the view generally

2
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held is that they are obligatory, but in the case of marriage
with the maternal uncle’s daughter local custom has been
held to override the clearest texts. Certain kinds of sub-
sidiary sons other than the adopted have also been held
valid on the same ground. The force of the prohibitions
has not yet been comprehensively examined. G. Sastri
observes: The innovations under the name of Kalivarjya
or practices to be avoided must have acquired their present
authority as Sir William Jones was misled into giving
prominence to them by inserting at the end of his trans-
lation of Manu an English version of the texts of the
Upapuranas, one of which was palmed off on him as
Smrti or a passage of law (Intr. to Viv. Rat., p. xxxviii).
Jagannatha’s Vivadabhangariava of which Colebrooke’s
Digest is the translation accords similar weight to the
Kalivarjya texts cited therein. G. Sastri further remarks
(Ibid., p. xxxiv): As the doctrine of certain practices
being unnecessary to be observed in this Kali age, though
sanctioned and commanded by the Sastras, was compara-
tively recently introduced, the Pandits who were appointed
to advise the English Judges on points of Hindu Law and
usage, somehow or other misled them by incorrectly re-
presenting the doctrine to be an authoritative and imperative
one which the Judges were bound to act upon, although
it was really intended by its propounders to be merely
recommendatory and preceptive. But it is hardly possible
to regard all the usages comprised in the Kalivarjyas in
this light. The distinction between positive law and moral
precept goes back to the time of Jaimini and corresponds
to kratudharma and purusadharma (The Position of Women
in Hindu Law, p. 15). According to K. L. Sarkar (T.
L. lectures, 1905, p. 52) the Mimamsa Siitras make another
division of the Vedic law, viz., Vedic law relating to in-
dividual culture and Vedic law relating to duties of man
as a member of the Vedic community. The latter, he
26— 1366B
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holds, is of a positively obligatory character while the
former is of the nature of religious precepts. The dis-
tinction between positive rule and moral precept is clearly
recognised by Vijianeévara and Jimitavihana and follow-
ed by both the Bengal School and the Mitaksara School
(Wooma wvs. Gokoolanund, 1. L. R. 3 Cal., p. 587, P. C.).
To some extent the distinction may seem to apply to the
Kalivarjyas, the practices relating to vyavahara appear to
be more generally eschewed than those pertaining to acira
(such as, sannydsa perpetual studentship, or ‘Agnihotra)
which are still clung to. But many of the latter also are
scrupulously avoided (such as, eow-sacrifice or the use of
liquor in Sautramani). It is therefore not possible to regard
all the prohibitions as either mandatory or preceptive.
Vidyakara Vajapeyi—who is cited as an authority by
Raghunandana—in his Nityacarapaddhati (A. S. B. Pbn.)
says: ‘‘ The prohibition of the carrying of the kamandalu
is rightly held as of optional import by the rule: An
option where the enjoined is interdicted. So also the ban
on suragraha-homa, curtailment of impurity in consideration
of Agnihotra and Vedic recitation imports option. As for
what is said as to the begetting of son by the husband’s
younger brother, the gift to a better groom of a girl already
given, the killing ot a cow in sacrifice or for guest-offering,
the marriage of a woman of another caste, the taking of sons
other than the begotten and the adopted—all these being
forbidden in the Kali age, that is only for preventing
excessive addiction, on the ground of the impropriety of
prohibiting what is ordained. Hence there is - nothing wrong
in doing these. Likewise the avoidance of the third stage
of retirement to the forest, prolonged student-ship and expia-
tion by death is merely of the nature of arthavada (com-
mendatory statement) in view of the weakened vitality of

LR

men.”’ The prohibitions are thus deprived of all force
by this digest-writer of Orissa,
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Their force has been determined by usage in varying
degrees in the case of the different practices. They were
called into existence by social conditions, necessities of
the times and public opinion. Behind them lie changed
ideas of social relations and ceremonial conduct. Tenacity
in adhering to the past, its usages and institutions, which
is a marked trait of the Hindu character, has kept some
of the forbidden practices still alive and different conflicting
texts have been construed and reconciled in the Digests
to support the retention of these in the present age.' For
these reasons a study of the Kalivarjyas is of value both
to the student of Hindu social history and to the Jurist.
It will help to turn the light of public attention upon
corners of the life of the Hindu community through the
ages which have hitherto been imperfectly illuminated and
serve to show how despite the charge of unchangeability
generally brought against the Hindu society it has moved
and adapted itself to changing ideas and conditions.

' The necessities of social existence have forced commentators

by degrees from uninquiring submission to the letter of inspired
precepts and a sufficient authority can now be found within the
Hindu Law itself for a development of its principles in accordance
with improved moral consciousness of the castes—Mathura vs. Esu

Naikin, 4 Bom., p. 545, -
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