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FOUNDER’S LETTER

77, Russa Roap NorTH,
BHOWANIPORE,
CALCUTTA.
9th February, 1924.

To
THE REGISTRAR,
CaLcutTtA UNIVERSITY.

SIR,

I desire to place at the disposal of my Uni-
versity Government Securities for Rupees Forty
Thousand only of the 3 per cent. loan with a view
to establish a lectureship, to be called the Kamala
Lectureship, in memory of my beloved daughter
(b. 18th April, 1895—d. 4th January, 1923). The
Lecturer, who will be annually appointed by the
Senate, will deliver a course of not less than three
lectures, either in Bengali or in English, on some
aspect of Indian Life and Thought, the subject to
be treated from a comparative standpoint.

The following scheme shall be adopted for the
lectureship :—

(1) Not later than the 31st March every year,
a Special Committee of five members shall be
constituted as follows:

One member of the Faculty of Arts to be

nominated by the Faculty.
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One member of the Faculty of Science to be
nominated by the Faculty.

One member to be nominated by the Council
of the Asiatic Society of Bengal.

One member to be nominated by the Bangiya
Sahitya Parishad.

One member to be nominated by the Founder
or his representatives.

(2) The Special Committee, after such enquiry
as they may deem necessary, shall, not later than
the 30th June, draw up a report recommending to e
the Senate the name of a distinguished scholar.
The report shall specify the subject of the proposed
lectures and shall include a brief statement of
their scope.

(3) The report of the Special Committee shall
be forwarded to the Syndicate in order that it may
be laid before the Senate for confirmation not
later than the 31st July.

(4) The Senate may, for specified reasons,
request the Special Committee to reconsider their
decision, but shall not be competent to substitute
another name for the one recommended by the
Committee.

(5) The Lecturer appointed by the Senate
shall deliver the lectures at the Senate House not
later than the month of January next following.

(6) The Syndicate shall, after the lectures are
delivered in Calcutta, arrange to have them deli-
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vered in the original or in a modified form in at
least one place out of Calcutta, and shall, for this
purpose, pay such travelling allowance as may be
necessary.

(7) The honorarium of the Lecturer shall
consist of a sum of Rupees One Thousand in cash
and a Gold Medal of the value of Rupees Two
Hundred only. The honorarium shall be paid only
after the lectures have been delivered and the
Lecturer has made over to the Registrar a complete
copy of the lectures in a form ready for publication.

(8) The lectures shall be published by the
University within six months of their delivery and
after defraying the cost of publication, the surplus
sale proceeds shall be paid to the Lecturer, in whom
the copyright of the lectures shall vest.

(9) No person who has once been appointed
a Lecturer shall be eligible for re-appointment
before the lapse of five years.

Yours faithfully,
ASUTOSH MOOKER]JEE.



S P. S, SIVASWANMY AIYER
(The Lecturer)



PREFACE.

The terms of the Kamala lectureship require
the delivery of a course of not less than three
lectures on some aspect of Indian life and thought
from a comparative standpoint. @When I was
approached by Mr. Syama Prasad Mookerjee, the
present Vice-Chancellor, with a request to deliver
a course of Kamala lectures, he suggested that I
might deal with the future constitution of India. I
was reluctant to deal with a subject which was
involved in great uncertainty and controversy and
at a time when the whole constitution was in the
melting pot. Mr. Mookerjee was kind enough to
leave the choice of the subject entirely to my dis-
cretion and merely expressed a desire that the sub-
ject should be one of living, and not purely acade-
mic, interest. I accordingly chose the ‘Evolution
of Hindu Moral Ideals’ as the subject of my lectures.
While from the academic point of view the subject
is one of great interest to the student of social his-
tory, it has also a valuable practical bearing upon
some of the problems which affect the social life
and evolution of India. An adequate treatment of
the history of morals among the Hindus would
require many years of preparation by way of study
and research and the learning and historical gifts
of Lecky. The task would be a stupendous one far
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beyond the range of ambition of a humble student
like myself. The task that I have set to myself is
one of a much more limited scope. It has been
suggested to me by certain tendencies in Indian
thought which have taken shape in the Sanatanist
movement of the last ten or fifteen years. Since
the inauguration of the Montagu-Chelmsford re-
forms the Indian legislature has displayed an active
interest in the promotion of social reform among
Hindus by means of legislation. The attack made
upon social usages and the rules of Hindu law by
the reforming zeal and ambition of members of
the legislature has naturally created a feeling
of alarm in orthodox Hindu circles. The desire
to protect the personal laws and social usages of the
Hindu community has led to the formation of a
Sanatanist group in the legislature and of Sanatana
Dharma associations in the country. The object
of these groups and associations is to resist the
onslaughts of the social reformers and they take
their stand on an appeal to the principles of the
Dharma Sastra which they contend are eternal and
immutable. It is easy to understand and appre-
ciate the fears of the orthodox party which are not
altogether without foundation. Our legislatures
are composed of men of different religious creeds
and it is by no means an unreasonable demand that
questions affecting the personal laws or social usages
of the Hindu community should not be disposed
of by a heterogeneous legislature including mem-
bers of alien creeds ill-equipped by knowledge or
sympathy to appreciate the problems affecting the
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life of another community. That legislation affect-
ing the social life of vne religious community should
not be carried through by the votes of members
of other communities is one thing. That no changes
should be carried out at all by recourse to legisla-
tion is quite another thing. The circumstances
under which the legislature may interfere in mat-
ters of social reform are not so much in need of
precise definition in a country which enjoys a demo-
cratic or responsible form of government free from
the complications of minority problems. But in a
country like India where the legislature has not
* yet hecome democratic or responsible and is com-
posed of members of various creeds, the inter-
ference of the legislature has to be exercised more
cautiously. The question which a legislature has
to consider in matters of this sort is whether the
society on whose behalf a proposal is made for a
change is ripe for it and whether the change is sup-
ported by the bulk of public opinion. There may
be cases in which a legislature which is bureau-
cratic or semi-responsible may be justified in enact-
ing laws which are in advance of the public opinion
of the society concerned. But such cases must be
exceptional and they can only be justified on the
ground that the change is necessary for the suppres-
sion of inhuman, immoral or cruel practices, or that
the existing rule or usage is injurious to the moral
or physical well-being of the nation, or is a violation
of individual liberty not compensated by a greater
public good. The prohibition of Sati, of the dedi-
cation of girls to temples as Devadasis or the legali-
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sation of the re-marriage of Hindu widows can be
justified on such grounds. But ordinarily legis-
lation which is much in advance of public opinion
is bound to be a failure.

The position taken by the Sanatanists goes
very much further than the necessities of the case.
They are opposed in principle to any interference
by the legislature in matters affecting the personal
laws and usages of the Hindu community. The
assumptions underlying this position are that the
rules and principles laid down in the Dharma
Sastras are eternal and immutable and should not
be subject to any interference by the legislature. '
An examination of the history of the rules contain-
ed in the Dharma Sastras and the personal laws
and usages of the people is necessary to see how
far these assumptions are well-founded. The
present movement for maintaining the rules of
Sanadtana Dharma in their integrity is a defensive
movement of Hindu orthodoxy reacting to the
forces of social reform. This revivalist movement
is very similar to the growth of fundamentalism
in America since the Great War and is of the same
retrograde character. It would be impossible to
contend that the rules contained in the Dharma
Sastras have undergone no change or evolution in
the course of ages. Even if the rules contained
in the Dharma Sastras have hitherto undergone no
change, it would be no argument against any change
in the future, should there be any necessity for
it. Butas a matter of fact the rules of the Dharma
Sastras and the Hindu ethical ideals have under-
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gone change from time to time in accordance with
the exigencies of the times. The questions which
I have undertaken to consider in the course of these
lectures are whether the Hindu ethical code has
been rigid or flexible, whether it has been stationary
and can afford to remain so or has been affected
by our environments, political and economic condi-
tions and other factors. I have also dealt with
the question whether the changes in our rules and
ideals have been beneficial or otherwise, whether
our social structure is likely to remain stable under
the impact of Western ideas and what are the ten-
dencies of the forces at work now among us.
Another consideration which has influenced
me in the choice of my subject is that frequent
attacks have been recently made by Christian
writers on the principles of Hinduism with the
object of showing that the ethical and social pro-
gress of India has been retarded by the essential
principles of Hinduism. The criticism of these
writers is generally ill-informed and wunfair and
often inspired by racial or religious prejudices and
proceeds from a lack of historical perspective. In
instituting comparisons between FEastern and
Western civilisations, they do not adopt corres-
ponding periods of time or stages in development,
but indulge in a comparison between the old Hindu
ideals and usages and the ideals of Europe during
‘the last hundred years. They are blind to the
defects and faults of their own system and do not
make sufficient allowance for the numerous factors
besides religion which have moulded the ideals and
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usages of the people. They are interested in prov-
ing the essential and inherent superiority of
Christianity to other religions and they wish to
ascribe the progress of Europe to the predominant
influence of Christianity and the backwardness of
the East to the Eastern systems of religion. While
it is impossible to deny the influence of religion
on morals and the connection between the two, it
is equally impossible to deny the special province
of religion. As there is a tendency on the part of
the Hindus to confound morals with religion, the
opposite tendency of modern Christian writers is
to confound religion with morals. So far as the
essential principles of religion are concerned, it
will be found that there is a very large measure of
agreement between the great religions of the world.
The matters on which they differ are precisely the
matters upon which dogmatism is unjustifiable. 1
have briefly discussed the validity of these criti-
cisms and examined the question whether the in-
fluence of the Hindu religion has been deleterious
to the ethical and social progress of India.

The limitations of the thesis I have set before
myself render it unnecessary to enter into many
questions which have been dealt with by writers on
the evolution of morals. I have not considered it
necessary to discuss the origin of our moral ideas
in biological instincts or in the social customs and
practices of primitive tribes. Nor have I considered
it necessary to go back to the ethnical origins of
Hindu society and the different streams of culture
which have contributed to the formation of what
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is now understood as Hinduism. Equally un-
necessary in my view is it to go into the question of
the original Aryan and non-Aryan elements of
Hindu culture and Hindu ethics. The indepen-
dence of Dravidian culture and Dravidian influ-
ence has been very warmly insisted upon in recent
times. While the originally distinct existence of
the Dravidian people may be conceded, it may be
safely said that at no known period within histo-
rical times have the Dravidian people been un-
affected by their intercourse with the Aryans and
by Aryan literature and culture. It is sufficient for
» the purposes of our inquiry to take Hindu society
as it has existed during the last 2,500 years and
more, since the time it acquired the consciousness
of a common social structure, common religious
beliefs and common moral ideals.

A satisfactory treatment of the subject would
require a division of the history into successive
well-defined epochs. They may be divided into
ancient, mediseeval and modern, or the ages of the
Vedas, Siitras and Smrtis, the classical and Puranic
period and the period of the digests of Hindu law
composed in later times. Mr. P. V. Kane divides
the Dharma Sastra literature into three periods,
the first coming down to the Christian era, the
second covering the first eight centuries of the
Christian era and the third beginning with the ninth
and ending with the eighteenth century. I have
not found it necessary for my purpose to attempt
any scientific division of the epochs of history.
Any sharp definition of epochs is not practicable
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in the case of the history of any country and in the
case of ancient India the want of satisfactory
chronological data presents a serious obstacle. The
dates assigned to important writers and treatises
by different scholars differ very considerably and
the margin of variation in their estimates some-
times extends to a period of four or five centuries,
if not more. By way of illustration I need only
refer to the great divergence among scholars with
regard to the dates to be assigned to Manu, Apas-
tamba, Bodhiyana, the Ramayana, the Maha-
bharata and the Arthasastra of Kautilya. I have
considered it unnecessary for my purpose to enter:
into these vexed questions of chronology. Thereis a
certain amount of rough agreement among scholars
as to the sequence in time of the more important
treatises and it is easy to prove changes in
moral conceptions and legal rules during the cen-
turies for which there is available literature. The
history of the ethical ideals of Hindus presents
two striking features. They have not remained
stationary, but have changed in various directions
from time to time. Secondly, there is no breach
of continuity in the main web of Indian
culture. There have been no catastrophic changes
marking off one period from its predecessor. Nor
can it be said of any particular change that it is
not the result of a natural process of evolution or
due to the germs of change inherent in the Hindu
system of thought and culture. It must be remem-
bered that from the very earliest times the widest
possible latitude was given to speculations in the
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fields of religion and ethics and divergent schools
have flourished in both these fields. The influence
of foreign culture is to be traced not so much in the
introduction of absolutely new ideas as in the stress
laid upon particular ideas already at work or in
the acceleration of the process of change.

As regards the topics to be included in my in-
quiry, I have not attempted any scientific classifi-
cation. Whatever may be the principle of classi-
fication adopted, the topics will be found to be
closely connected with each other and very often
interdependent. I have dealt with many of the
.topics usually treated by writers on the evolution
of morals. It is not possible to deal in great de-
tail with any of these various topics. Each of them
would require a separate treatise for a full
account. A detailed history of each of these
topics is not possible within the compass of the
lectures contemplated by the foundation and would
besides have involved an enormous amount of
labour which I could not possibly attempt.

In conclusion I have to express my high ap-
preciation of the honour which the Calcutta Uni-
versity has done me in inviting me to deliver a
course of the Kamala Lectures, an honour for
which I feel indebted to the initiative of
Mr. Syama Prasad Mookerjee, the son of the
founder and a member of the Syndicate at the time
of the invitation.

I have in the body of the book given references
to the works upon which I have drawn. It is
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necessary, however, to make special mention of
three treatises to which I am specially indebted and
which no writer on the history of morals can afford
to neglect: I refer to W. E. H. Lecky’s History of
European Morals, E. Westermarck’s Origin and
Development of the Moral Ideas and L. T. Hob-
house’s Morals in Evolution. I have also derived
help from Mr. Maganlal A. Buch’s Principles of
Hindu Ethics which is a storehouse of citations
from the Dharma Sastras and other literature
bearing upon the subject. -

My grateful thanks are due to Prof. S. Kuppu-
swami Sastri and Pandit S. K. Padmanabha Sastri
of the Presidency College, Madras, who have
readily given me the benefit of their great learn-
ing on all points on which I consulted them. I am
further indebted to Prof. Kuppuswami Sastri for
having kindly looked over the typescript and proof
sheets of my lectures. I have also to acknowledge
my obligations to Mr. A. B. Dhruva, the Pro.
Vice-Chancellor of the Benares Hindu University,
and to Sir S. Radhakrishnan, the Vice-Chancellor
of the Andhra University, who found time to read
the typescript of my lectures and offered helpful
comments,

It gives me great pleasure to acknowledge the
valuable and ungrudging help I have received from
my clerk V. Duraiswami throughout the preparation
of these lectures in verifying the references, pre-
paring the book for the press and revising the
proofs. The labour of preparing the index has been
kindly shared by him and Mr. T. R. Chintamani,
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Senior Lecturer in Sanskrit in the Madras Univer-
sity. To both of them I tender my sincere thanks.

Finally I have to express my high appreciation
of the quality of the work done by the Madras Law
Journal Press, to whose proprietor, Mr. R.
Narayanaswami Iyer, I offer my best thanks.

P. S. S.






CONTENTS

FounpEeRrR’s LETTER

PRrEFACE

CHAPTER 1.
CHAPTER II.

CuarTer III.
*CuaPTER IV,
CHAPTER V.
CuarTErR VI
Cuarter VII,

CuartEr VIII.
CuAaPTER IX.
CHAPTER X.

CnAPTER XI.

Cuaprer XII.
CHAPTER XIII.

INDEX

INTRODUCTORY

Changes in Ethico- Legal
Conceptions .

Woman ..

Caste

Slavery ..

Law and Justice

Rights and Duties of
Rulers and Subjects .

Miscellaneous Topics

Doctrine of Karma

Some Fundamental Ques-
tions .. .

Charges against Hindu
Ethics and its Merits ..

Moral Progress

The Drift of Modern Ten-
dencies and the Future.

Pagr

ix

24
4
68
88
92

107
118
134

150

166
189

202
231






CHAPTERI
INTRODUCTORY

THE aspect of Indian life and thought with which
I propose to deal in my lectures is the “Evolution
of Hindu Moral Ideals”. One is confronted at the
very outset with the question who are Hindus. To
say that Hindus are those who follow Hinduism is
no satisfactory answer. Unlike Buddhism, Chris-
tianity and Islam, Hinduism does not owe
its origin to any historical person and does not con-
note adherence to the teaching of any particular
founder. It has shown a capacity to absorb the
beliefs and practices of many races and tribes, and
in its endeavour to incorporate and assimilate
them, it has not only exercised an influence upon
the minds and habits of the peoples who were
brought within its fold, but has also been influenced
by its contact with them. For the purposes of the
lawyer a Hindu has sometimes been defined as one
who has been held by the courts to be governed by
the rules of Hindu law. But this definition would
include the followers of heretical or dissenting sects
like the Sikhs and Jains' and would only take us
back to the question to whom the rules of Hindu

1Sikhs and Jains have undoubtedly been influenced by Hindu
ideals and practices. But they often object to be classed as Hindus
and it is outside my purpose to enter into any controversy as to
the definition of the term ‘Hindu It is impossible to frame any
definition which will not be open to criticism, -
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law should be applied. The rules of Hindu law
applied by the courts are those originally laid down
in the Sanskrit Dharma Sastras as modified by
established usages. When western scholars speak
of Hindu law, they generally mean the law as laid
down in the Dharma Sastras composed by
the ancient Sanskrit writers. Several writers,
including some of our own countrymen,
have been so impressed by the diversity of beliefs
and practices among those who are called Hindus
that they have confessed their inability to lay down
any real test of Hinduism. A recent writer has des-
cribed Hinduism as ‘that all-embracing but undefin
able system of toleration or synthesis which shel-
ters within its capacious bosom every form of belief
and practice that will agree with its few general
conventions’. Other writers have been struck by
the fundamental unity of thought and belief which
prevails among all Hindu communities. Hinduism
represents not merely a set of beliefs, but also a
definite social organisation. There is perhaps not
much more difficulty in defining Hindus or Hindu-
ism than there is in defining Christians or
Christianity. There are numberless sects among
Christians differing from each other in doctrine
and practice, and even among the votaries of
any particular sect all of them do not subscribe
to all the articles of faith of that sect or conform
to all its practices. Nevertheless we are able to
form some idea of Christianity as a whole. When
western writers speak of Hinduism, they have in

1 J. N. Sarkar: India through the Ages, p. 17.
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mind the system of religion, philosophy, ethics and
laws contained in the Sanskrit scriptures, law-books
and other sacred literature. Some writers have
spoken of the laws and religion as Brahminical.
That they were mostly of Brahminical origin in the
sense that most of the authors of the treatises
were Brahmins admits of little doubt. But
it would be a mistake to imagine that they
were applicable only to the Brahmins and
not to the other castes and classes, or that
the latter were not influenced in their daily
life and conduct by the beliefs, principles and
tdeals contained in this literature. Taking,
for instance, the two great epic poems of
India, there are hardly any Hindus who do
not cherish the ideals set forth in these works
or who have not been affected by the cultural
traditions they embody. They have exercised a
profound influence upon the life and thought of
India. Within the last one or two generations
there has been an attempt to revolt against the
authority of the sacred books of Brahminical
origin, an attempt due partly to communal dissen-
sions and jealousies and partly to the influences
which have been tending to the break-up of the old
caste system. Notwithstanding the difficulties of
framing a scientifically satisfactory definition, we
can form a more or less rough conception of
Hinduism as ordinarily understood. It connotes
among other things belief in the authority of the
Vedas and other sacred writings of the ancient
sages, in the immortality of the soul and in a future
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life, in the existence of a Supreme God, in the theory
of Karma and re-birth, in the worship of ancestors,
in the social organisation represented by the four
main castes, in the theory of the four stages of
life and in the theory of the four Purusarthas or
ends of human endeavour. For the purpose of
the present course of lectures we may include under
the term ‘Hindus’ those who acknowledge the
authority of the Vedas and other sacred literature
in Sanskrit or who have been influenced in their
life and conduct by the rules, principles, ideals
and culture embodied in the ancient Sanskrit litera-
ture or in the vernacular literature derived there*
from. It is my purpose to deal with the ethical
ideals rather than with the practice, with the rules
of conduct rather than the degree of conformity to
the rules. It would, of course, not be possible
entirely to separate the consideration of the rules
from the consideration of actual conduct. The
ethical progress of a community has to be judged
more by the ideals of conduct which it sets before
itself than by the extent of the conformity of its
members to the ideals. = Shortcomings and devia-
tions from the rules regarded as binding are bound
to occur in every society. It would be difficult to
form any estimate of the proportion of the members
of any society who strictly and fully conform to
the requirements of the current ethical code. The
ideal rule is bound to be higher than the standard
of attainment and it is an advantage to society that
it should be so. If, on the other hand, the ideal is
so high that it cannot possibly be attained by any-
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one or is practically departed from by most members
of the community, it cannot be treated as an accepted
rule or standard. The maxim ‘whosoever shall
smite thee on thy right cheek, turn to him the other
also’ may safely be assigned to the category of im-
practicable ideals. =~ Writers on the evolution of
morals have therefore investigated the progress of
ethical conceptions and ethical theories and do not
consider it profitable to study the varying degrees in
which the accepted rules of conduct have been
fulfilled in practice.

It has been remarked that compared with the
*amount of attention given by Hindu thinkers to
the subjects of religion and philosophy, the scientific
study of ethics has received very little attention
from them. If it is meant that there have been no
systematic treatises dealing with the theory of
ethics as distinguished from religion, the charge is
probably true. Even in modern times the province
of ethics is closely related to the provinces of law
and religion. The same nules of conduct which
are commended from the standpoint of morality
may be adopted by the legislator as fit for inclu-
sion in a code of laws and may be supported on
religious grounds. Moral injunctions may be re-
inforced by legal or religious precepts and may be
sanctioned by law or religion or both. The diffi-
culty which is experienced in marking off the
spheres of law, religion and ethics is far greater in
the case of ancient systems and treatises. Itis only
in later times that a differentiation is made between
these three subjects. Like the books of the Old
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Testament, the old Hindu law-books mix up the
topics of law, religion and ethics and claim to deal
with the whole conduct of life by man. The word
‘Dharma’ used in Hindu literature has a very com-
prehensive import and our Dharma Sastras deal
with practically the whole life of man in his rela-
tions to his fellow-men, to God and to the lower
animals, and claim to regulate the conduct of man in
all these various relations. It includes what may be
called self-regarding duties as well as duties to
others, duties to deceased ancestors as well as duties
to living beings. It includes the topics of Acara or
ceremonial observances, Vyavahara or law proper,
Prayascitta or expiation, ASauca or personal
impurity, and a host of other topics arising out of
the different situations of human life. The
chapters on Acara are not confined to mere ritual
or self-regarding duties. They include also the
institutions of marriage and family. The chapter
on Vyavahara includes inter alia the topics of pro-
perty and inheritance. We cannot exclude any of
these parts of the Dharma Sastra from our consi-
deration, as they all afford indications of the moral
ideas which underlie the different institutions and
rules. Even the rules regarding Prayascitta or
expiation which at first sight may appear to be
connected with ceremonial observances furnish
evidence of the moral conceptions of the community
or the law-givers as to the degree of heinousness
attached to the breach of different rules of conduct.
The Dharma Sastra is practically co-extensive with
the whole sphere of the duties of man.
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There is plenty of discussion in Hindu litera-
ture about the rules of moral conduct and about the
applicability of the rules to various situations in
life. The topics which are usually considered in
modern ethical treatises are the standard or
criterion of morality, the conceptions of good, virtue
and vice, right and duty, the origin of the moral
sense and the sanctions of duties. There is, of
course, a great difference between the manner in
which these questions have been approached by
Greek or modern thinkers and the method of
approach of the Hindu thinkers. While the specu-
fations of the former are based upon the foundation
of pure reason, the discussions of the latter are
based upon the authority of the scriptures. Closely
connected with the question of the standard or crite-
rion of morality is the question of the sources of
moral rules. This last question occupies an important
place in the Hindu Dharma Sastras. The nature
and definition of Dharma, the sources of rules of
Dharma and the scope and applicability of moral
rules and distinctions have exercised the minds of
Hindu thinkers, and Hindu literature abounds with
discussions on these topics. One great difference,
however, between Greek and modern thought on
the one hand and Hindu thought on the other is
that the Hindu is satisfied with tracing the origin
of rules to some text of scripture or some authorita-
tive tradition and does not press home the question
as to the rational basis of the rule. He is satisfied
with an appeal to authority and does not believe
that mere unfettered intellectual reasoning can fur-
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nish guidance in matters of morality. The attempt
to discover 'a moral standard on a rational basis
has engaged the attention of modern thinkers far
more than of the ancients. Hinduism is not the
only system which has appealed to the standard of
authority and tradition. Ordinarily the fact that
a rule is derived from revelation or immemorial
usage, or from supposed conformity to the law of
nature, or is in accord with the enlightened con-
science or the practice of the wisest and most
highly esteemed members of the community, would
be sufficient to set the seal of authority upon the
rule.  Whatever may be the actual origin and
course of development of moral ideas as disclosed
by a study of different stages of civilisation and
culture and by a study of psychology, the aim of
moralists as well as theologians has everywhere
been to invest moral rules with an eternal and
immutable character and not leave them to the
mercy of historical accidents or the shifting cur-
rents and prejudices of social opinion. In early
Greek thought traditional law was supreme not
because it came from the Gods, but because it was
eternal and its source was lost in the darkness out
of which things come So in India the founda-
tions of ethics were sought to be laid upon the firm
rock of revelation, i.e., the Srutis or Vedas.

The supreme authority and infallibility of the
Vedas or revelation was rested on the ground of
their eternal character. The conclusion as to their

1See L. T. Hobhouse: Morals in Evolution, Vol. II, p. 185.
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infallible character was arrived at in different ways
by the different schools of thought and in different
classes of writings. It is not necessary to refer to
the accounts given by the Purdnic and other
writings which ascribe an obviously mythical origin
to the Vedas. A brief reference, however, may
be made to the views propounded in some of the
Dardanas or systems of philosophy. The Nyiya
system inferred the authority of the Veda from
its being derived from an omniscient Creator or
‘Iévara. Among the Mimarhsakas there are two
schools, one which admits the existence of an I$vara
‘or God and the other which denies it. The former
school holds that I$vara or God uttered the Veda
at the beginning of each Kalpa cycle not arbitrarily
and of His own sweet will and pleasure, but in
accordance with His recollection of the Veda as it
existed in the previous Kalpas. It therefore relies
in the last resort upon immemorial tradition and
the theory that the Veda had no beginning. The
other school which is atheistic holds that the deri-
vation of the authority of the Veda from its utter-
ance by an omniscient I$vara or God involves a
vicious circle of reasoning, as the omniscience of
T$vara or God cannot be established by mere reason
and can only be inferred from the Veda. It holds
that any I$vara or God, who is inferred by mere
reason, cannot have the attribute of omniscience
and must share the infirmities of other persons.
It therefore takes the simple and straightforward
step of holding that the Vedas are eternal and are
of non-personal origin. The doctrine of the
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atheistic Sankhya school is similar to that of the
atheistic Mimamsaka and the doctrine of the theis-
tic Sankhya school is similar to that of the theistic
Mimarhsaka. According to the Vedantin, the
Vedas have been revealed by Iévara, but He has
revealed them from His recollection of what exist-
ed as Veda in the previous Kalpa. But whatever
may be the differences between these schools, they
are all agreed upon the conclusion that the Vedas
are immemorial and had no beginning in time and
possess an eternal character. To the modern mind
the ascription of Apauruseyatva (non-personal or
supra-human origin) or Aniaditva (absence of
beginning) seems absurd. But all theories and
systems of belief which rest upon revelation labour
more or less under the like disadvantage. The
eternity of the Vedas calls only for a somewhat
larger order upon belief than revelation. The
reasoning by which the Hindu theologian seeks to
establish the eternal character or the non-personal
origin of the Sruti may be shortly stated. The
Sruti has been handed down to us by immemorial
tradition. It is not possible to prove that the
scriptures were spoken or uttered by any particular
person. As it is not possible to prove the author
of the scriptures, they must be eternal. The theo-
logian cleverly shifts the burden of proof upon his
opponents, forgetting that all words and languages
are of human origin and have been developed in
course of time. The Vedas, however, include
matter of such obviously mythical, legendary or
absurd character that the Mimarhsaka is obliged to
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explain away all this matter by an elaborate science
of interpretation. He divides the Vedic texts into
four classes: Vidhi, Arthavada, Mantra and Nama-
dheya. The essential aim of the Sruti is either to
impart knowledge of a truth otherwise unknown
or to enjoin the performance of certain rites or to
forbid the performance of certain acts. Texts
which prescribe or prohibit are Vidhis in the larger
sense. The other classes of texts are subsidiary
to these. Namadheya texts are those which deal
with nomenclature. Mantra texts have been
defined as ufmeEadardenrF, e, those which
temind us of the acts to be performed in
connection with the particular Karma or rite. All
other texts fall into the large category of Artha-
viada, the object of which is Ninda, Prasarmsa,
Parakrti or Purakalpa, i.e., censure, praise, narra-
tives of others’ actions or statements of ancient
facts. The Mimarhsaka holds that no authority
can be attached to Arthavida texts which
are grarddreE or sAmRAYarddeE, de., which
merely state facts otherwise known or facts
opposed to common sense and the other canons of
credibility. This rule of interpretation enables the
Mimamsakas and other canonical writers to explain
away many passages which are of a legendary
character or are opposed to common sense. For
example, the texts of the Sruti which speak of
sacrifices requiring a thousand years for their per-
formance are explained away as mere Arthavida.
The raison d’etre and function of the Sruti, accord-

ing to the Hindu theologians, is to impart knowledge
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which could not be obtained from other sources or
to prescribe acts which would not be performed by
the prompting of mere natural inclination. Other-
wise the Vedas would be superfluous. No revela-
tion, inspiration or supra-mundane authority is
required to tell us things which can be learnt
by the light of nature alone. At first sight this
doctrine would appear to have the advantage of
confining the scope and domain of the scriptures
to things which are purely spiritual. But the
doctrine has been applied in a manner which will
surprise the modern mind and especially the minds
of foreigners. Where the Srutis enjoin the per*
formance of particular acts for which no justifica-
tion in the mere light of nature can be found, the
rules are held to be valid and especially so for
this reason. To discard the injunction as not
binding on the ground that no earthly reason can
be found for it would be a total repudiation of the
validity of the scriptures. No principle of inter-
pretation can be accepted as valid which would have
the effect of abrogating the rule. The maxims of
interpretation adopted by the Mimiamsaka show
very high legal acumen and differ but little from
the maxims of modern lawyers in the interpreta-
tion of statutes. It is the fault not of his principles
of construction, but of his presuppositions and
premises that the logical result of the Mimarhsaka’s
reasoning has been to reduce orthodoxy to a mere
belief in the authority of the Vedas and in the
necessity of performing the rites prescribed by
them and to encourage reverence for the letter of
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the rule and a mechanical sacerdotalism.

The theologian’s view of the purpose of the
Vedas has exercised a great influence upon his
conception of Dharma and of the precepts of the
Dharma Sastra. We have already remarked that
the word ‘Dharma’ is one of very comprehensive
import in Sanskrit. It is used in the senses of
nature, law, justice, virtue, merit, duty and
morality. It has been defined by the Mimamsaka as

sAfrwsEaTa, f.c., the means of attaining welfare
or happiness, where the connection between the act
or omission and the consequent welfare or happiness
1s mysterious or not ascertainable. ~ An act may
constitute Dharma in a popular sense, but it is not
Dharma according to the theologian, unless the
connection between the act or omission and the
resulting good is mysterious, i.c., can be established
only by the intervention of what is called Adrsta
or Apiirva, the existence of the link being vouched
only by the Sruti. It may be said that in some
cases the connection between the performance of
a virtuous act and the resulting happiness is obvious,
as for instance when one feeds a hungry man and
derives a sympathetic satisfaction from the appease-
ment of the other’s hunger or from the
consciousness of the performance of a duty. The
act may be meritorious from a worldly point of
view, but according to the Mimamsaka this know-
ledge of the antecedent hunger and the subsequent
satisfaction by feeding is not sufficient to constitute
a knowledge of Dharma, i.e., a knowledge of the
mysterious spiritual merit resulting from the act
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of feeding. This spiritual merit may take the shape
of an improvement or purification of the actor’s
character, ‘disposition or mind, and may also be a
means of securing welfare either in this or in a
future life. It is called Adrsta because it is not
obvious or visible, but mysterious, and Apiirva be-
cause it cannot be ascertained otherwise than by
the Sruti. Where the connection between an act
as the means of attaining a desire and its result is
plain and visible, the Dharma Sastra would be
superfluous.  The raison d’etre of the Dharma
Sastra is that it teaches us things that cannot be
known otherwise. It is like faith which is thé
substance of things hoped for and the evidence of
things not seen. It does not mean that whatever
is not laid down in the Dharma Sastra is Adharma
in the sense of being opposed to Dharma, or wrong,
vicious or evil. The Mimamsa of Jaimini there-
fore lays down that Dharma is <gareym, i.e,
that what is Dharma or the reverse can only be
ascertained from the injunctions, positive or nega-
tive, of the Vedas. This peculiar conception of
Dharma, based as it is upon the authority of the
eternal Vedas and the necessity for placing the
rules of conduct on a supra-sensible basis, has
tended to the entanglement of ethics with religion
and rendered it difficult to extricate ethics from
religious theory. Highly artificial as this theory is
and however curious may appear to us the mental
attitude which resents the intrusion of reason in
any inquiry as to the validity of the precepts of the
Dharma Sastra, it is comforting to find that the
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ethical rules laid down by the Hindu scriptures are
generally in accord with the notions of morality
accepted in civilised communities. The process
may look strange and devious, but the results are
generally right.

Though the Vedas are held to be the ultimate
foundation of our knowledge of Dharma, there are
also available other sources which have a derivative
validity. According to the Dharma Sastras, the
sources of our knowledge of Dharma are the Vedas,
the Smrtis, the practice of the virtuous and the
approval of an enlightened conscience.* These
Sources are supposed to be of unquestionable autho-
rity and the inquiry whether their authority rests
upon any underlying principle or criterion is not
encouraged. The ipse dixit of the Dharma Sastra
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Yajnavalkya, I, 7, 3-5.
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is sufficient for the orthodox Hindu. The justi-
fication for the position is that reason is no ccrtain
or infallible guide, that variations of opinion are
innumerable and that it is impossible to arrive at
any certainty with regard to any rule of conduct
by the light of mere reason. This view ignores
the large measure of agreement on moral rules in
civilised communities, exaggerates diversities and
ascribes impotence to reason. A firm basis for
Dharma having been laid on the eternal scriptures,
it is declared that the rules of Dharma are eternal
and immutable. The rejection of reason and ex-
perience as a guide to morality may cause some
surprise. But this view is not very much removed
from that of the intuitional school of moralists
who consider it necessary to postulate a special
moral faculty for the perception of right and wrong.
It would be clear from the foregoing remarks
why there have been no systematic treatises on the
theory of ethics in Sanskrit literature and why
ethical discussions stop short with the texts of the
Dharma Sastras.

According to strict theory, the rules of conduct
laid down in the Dharma Sastras are sup-
posed to be eternal and immutable. But have
they in fact undergone no change? It would
be surprising if in the long course of ages rules of
conduct formulated hundreds and thousands of
years ago remained unchanged. Adaptation to
changes of environment is the essential condition
of life. It would be impossible to suggest that
there have been no changes in our external environ-
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ments or that there has been no necessity for re-
examination and revision of moral rules or that
there have in fact been no alterations in moral
rules. While paying lip-homage to the eternal and
immutable character of Sanitana Dharma, the
commentators on the Sastras have generally endea-
voured to bring them into relation and accordance
with the conditions of the society in which they
lived. The Hindu mind has never been lacking in
legal subtlety and the commentators upon our
Sastras have had no difficulty, by recourse to the
principles of interpretation and to legal fictions,
in bringing about such modifications in the rules
as society stood in need of. It is not intended to
suggest that there are no moral principles of uni-
versal or more or less general validity, but only
that the moral code has not been stationary, and has
undergone evolution. It can be shown that even
according to the Dharma Sastras there have been
such variations and adjustments to meet changes
of external conditions. This will be seen by
reference to the variations of Yuga Dharma,* to
the practices allowed or forbidden in the present
age (Kaliyuga), to the recognition of local usages
and the usages of particular castes and classes, to
the nules of Apad-dharma or Dharma during dis-
tress and adversity and to the principle of accom-
modation to the ability of a person for performance,?

1 Manu, 1, 85.
2 ¢ TRt gqay Tifeh: GEFTRefi?’ (See Sabarabhdsya on

Mimimsi-dar§ana, I, iv, 30) corresponding to the maxim lex mon
cogit ad smpossibilia (The law does not prescribe impossible things) .
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as illustrated in the case of the curtailment of the
period of Vedic study or Brahmacarya. The dif-
ferences in rules in different Sakhas and Siitras
must also have been brought about not as a mere
intellectual sport, but probably in recognition of
some local custom or requirement. IEconomic
conditions must have necessarily affected social in-
stitutions and ethical rules. In the course of my
lectures I shall deal with the actual rules formu-
lated and recognised from time to time to meet
changes in conditions, rather than with the specific
theories or reasons advanced in support of the
changes. ¢
A historical inquiry into the subject of the
evolution of moral ideals is beset with difficulties
due to the absence of adequate data, the absence of
the historical sense among the Hindus, their dis-
regard for chronology and the absurd attempt of
the Hindu writers on Dharma Sastra to ascribe
equal validity to all Smrti writers irrespective of
age or epoch. They refuse to recognise any success-
ive stratification of the Dharma Sastra works, but
when it suits them, they treat the earlier ordinances
as applicable only to a former age (Yuga) and the
later ordinances as specially applicable to the pre-
sent age. The sage Parasara who is supposed to
be a special Smrti writer of the Kali age is obeyed
only when his precepts are in accord with present
day customs and prejudices and coolly disregarded
when his rules are not in accord with current cus-
toms and prejudices. Our inquiry has therefore
to be made in the light of such historical data as
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have been made available by modern research.
According to the Smrti of Yajfiavalkya,” the chief
writers on Dharma Sastra are Manu, Atri, Visnu,
Harita, Yéjfiavalkya, USanas, Angiras, Yama,
Apastamba, Samvarta, Katyayana, Brhaspati,
Paradara, Vyasa, Sankha, Likhita, Daksa,
Gautama, Satatapa and Vasistha. This is not,
however, an exhaustive list. It makes no reference,
for instance, to Bodhdyana and Narada. The
chronological lists of Dharma Sastra writers pre-
pared by modern scholars do not all tally. But
these divergent estimates are only what must be
expected from the absence of history and biography
and other conclusive chronological data.

It cannot possibly be suggested even by the
most orthodox that the Smrti writers all lived at
the same time. One would naturally imagine that
the work of each writer was composed with
reference to the province to which he belonged and
to the conditions and customs obtaining when he
lived. They are supposed to be all equally autho-
ritative for the reason that they are all based upon
the Sruti. The assumption made by all the Smrti
writers is that the Sruti is the ultimate source of
all our knowledge of Dharma. Unfortunately for
this assumption the existing Vedas deal with only
a very small portion of the topics treated in the
Smrtis. The Yajurveda deals mostly with sacri-
ficial ritual; the Rg Veda is mostly concerned with
hymns to Gods; and the Sima Veda is mostly a
collection of the texts intended for singing at the

1 Yajiavalkya, 1, 4-S.
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sacrifices. The Upanisads are mainly concerned
with problems of metaphysics and it is only very
rarely that one meets with moral rules as in the
case of the Taittiriya Upanisad. On the other
hand, the topics dealt with in the Dharma Sastra
are numerous and varied and the treatises descend
to the minutest details of life and conduct. To
search for the source of all the Smrti rules in the
Vedas is simply to search for something which is
not there. But the ingenuity of the commentator
is not baffled by this circumstance. If no text of
the Sruti in support of the Smrti rule can be found,
he has recourse to the fiction that a Sruti text must
be inferred or assumed in support of the Smrti.
Like the English lawyer who had recourse to
the fiction of a lost grant, the Hindu Ilegist
assumes that the Sruti text might have been
lost or forgotten. The fiction of a lost or forgotten
Sruti text in support of a Smrti rule is vigorously
attacked by the critic in the Tantra Vartika and
his arguments meet with a very feeble reply from
the author Kumarila. A halo of sanctity is spread
over all the rules, important or trivial, by the fiction
that they are all derived from the Vedas. If there
are conflicting passages in a single treatise, an
attempt to reconcile them is justified. But where
there are conflicting rules in treatises composed at
different epochs, attempts to reconcile them are
beset with numerous difficulties. The divergences
of Sruti texts and of law-givers were a source of
perplexity even in the age of the Mahabhdarata and
Yudhisthira complained that the secret of Dharma
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was hidden and that the only safe course was to
follow the usages of the people.* In the introduc-
tion to his commentary on the Pardsara Smrii the
famous Madhavacarya says that rules of the
Sastras vary with the country, with the time and
according to the ability of persons for compliance
with the rules, and that commentators of the Smrtis
who attempt to reconcile and settle the meaning of
varying texts do so merely for the practical guidance
of the unintelligent.” A modern lawyer who is
called upon to decide mpon the validity of conflict-
ing enactments would be disposed to apply the rule
that the later expression of the will of the legisla-
ture must be held to overrule the earlier.  This
course is not open to the Hindu commentator who
attaches very little value to the chronological
sequence of the law-givers, and it is not surprising
that his efforts are often unsatisfactory and un-
successful. He is often obliged to introduce all
sorts of unworkable distinctions in laying down
under what circumstances one rule or the other is
to be applied. For instance, with regard to the
case of the extra share to be given to an eldest son
on the partition of the family property, there are
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My translation follows the commentary of Nilakantha. But

the word HEISI is also interpreted as meaning the good or the

great.
2 See Bombay Sanskrit Series, XLVII, Vol. I, Part I, pp. 26-27.
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texts which prescribe an extra share and there are
others which prohibit it. The natural historical
explanation would be that the first rule was a
vestige of the patriarchal system and that the
second rule was laid down after the break-up of
the patriarchal system. The explanation of the
commentators is that the texts recognising an extra
share refer to cases of superior merit on the part
of the eldest son. How this superior merit should
be ascertained and by whom is not a question which
troubles the commentators. It is sufficient for them
that they have recognised both the texts as equally
authoritative. The loyalty which the commentd-
tors profess to the Vedas is neither consistent nor
genuine. If the Vedas contemplate only post-
puberty marriage and the later Smrti writers
prescribe the marriage of girls who have not
attained puberty, the authority of the Vedas is
quietly ignored and it is said that the earlier rules
were intended to be applied to a previous Yuga.
If the later writers prohibit the performance of
Vedic sacrifices in the present age, the rule is set
aside in favour of the earlier rules which enjoin
the performance of sacrifices as a duty of the house-
holder.  Generally speaking, the tendency of a
modern court is to construe doubtful passages in
statutes in favour of the liberty of the subject.
But the tendency of the old Hindu commentator is
to adopt a restrictive interpretation. Where the
rule of an older Smrti is in favour of freedom and
a later rule restricts such freedom, as for example
in the case of inter-marriage between castes, the
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commentator has recourse to the theory that the
earlier rule is inapplicable on account of the de-
generacy of the human race and the moral inferior-
ity of the present generation to the older. The
complaint of degeneracy goes back to the earliest
times and there has hardly ever been an age before
what may be called the modern period of history
when people did not complain of the moral degene-
racy of the times in which they lived." Udayana-
carya who lived in the tenth century A.D. com-
plained of the degenerate habits of the Brahmins
in his time in regard to occupation, livelihood and
sex relations. Having regard to the different dates
at which the works on Dharma Sastra were com-
posed, it is obvious that in former times the later
writers were admitted from time to time into the
category of authoritative law-givers. Why this
process of recognition should not be continued to
the present day is not intelligible except on the
theory of the degeneracy of the modern age and
its consequent incompetency for legislation. India
is not the only country in which antiquity has con-
ferred a superior claim to sanctity. Notwithstand-
ing the conservatism of the interpreters of the law
and their disposition to rely upon ancient
authority, they were compelled by force of circum-
stances to recognise the changes that had crept into
the life of the people. The Hindu law has not in
fact been as rigid and stagnant as might have been
expected from the theory of the law-books.

1See the description of Yuga Dharmas in Mahabhdrata, Vana-
barva, 149; Santiparva, 69; Bhigmaparva, 10,



CHAPTER II
CHANGES IN ETHICO-LEGAL CONCEPTIONS

WE shall now proceed to a survey of the changes in
the moral conceptions underlying the social life of
the Hindus. Two of the most deeply rooted
institutions in the structure of society in all parts
of the world and especially in India are the family
and property. We shall therefore begin our survey
with an account of the changes that have taken
place in the rules governing these institutions and
the moral sentiments associated with them.

Marriage.

There are eight forms of marriage referred to
by Manu and other ancient law-givers: Brahma,
Daiva, Arsa, Prajapatya, Asura, Gandharva,
Raksasa and Paisaca.* It is obvious that some of
these forms relate to a very primitive state of
society and picture a very low ideal of the institu-
tion of marriage. The Paisaca form which was
considered the basest could hardly have been re-
cognised as a lawful form of marriage in any
civilised society. The only reason for its inclusion
in the list of forms of marriage was probably the
desire of the writers for completeness of the cata-
logue. The Raksasa form of marriage by capture
has long since fallen into disuse. The Gan-
dharva form which arose out of mere amorous
intercourse has also become obsolete. It was laid

1 Manu, 111, 21.
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down by some Smrti writers that this marriage
could not be recognised as valid, unless the original
union was followed by the performance of the usual
marriage ceremonies.* The only two forms of
marriage now extant are the Brahma and Asura
forms. The latter, which involves the payment
of a price for the bride, has been rightly condemned
by Manu as immoral.

Though polygyny is permitted by the Hindu
law, the ideal was monogamy. The first marriage
alone was regarded as contracted in the perform-
ance of a religious duty and any subsequent marri-
age was regarded as merely the result of desire
and not of a sense of duty. Though polygyny
obtains in the families of ruling princes and zamin-
dars and among the Kulin Brahmins of Bengal
and the Nambiidris of Malabar,? it is not common
among other classes of people. It is only when
the first wife is barren or has no male issue or is
adulterous or diseased, that a second wife is married.
Public opinion has been steadily undergoing a
change in favour of monogamy as the result of
education, economic pressure and recognition of
the just claims of women.

As regards the age of marriage, there can be
no doubt that during the Vedic period the marriage
of girls who had not attained the age of puberty

1 Devala Smrti and Grhya Parisista quoted in Pardsara Madha-
viya (Bombay Sanskrit Series), Viol. I, Part II, p. 89. See also
I.L.R. 12 Madras 72.

2 Madras Act XXI of 1933 has set the stamp of disapproval on
the marriage of a second wife during the lifetime of the first, except
in three cases.

4
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was not contemplated at all. The Vedic Mantras
employed in the marriage ceremonies clearly show
that the parties to the marriage were capable of
consummating the marriage immediately after the
ceremonies. The age of marriage for girls had
been lowered by the time when the Siitras and the
Smrtis were composed. The vast majority of the
Smrtis inculcate the marriage of girls below
puberty. There is no similar injunction in the case
of males that they should be married before puberty.
The ordinary rule in the case of a male of the twice-
born classes was that he was to enter upon the duties
of a householder after he completed the period of
his studentship which would not take place before
he attained majority. The reasons for the intro-
duction of the practice of child-marriage cannot be
definitely assigned. Probably it was the result of
many factors such as the gradual decline in the
status of women and the growing assertion of
authority by men over women and children, the
desire to procure suitable husbands within the
limited circle permitted by the rules of endogamy,
the fear that if girls were not married before puberty
they might claim a right of self-determination in the
choice of their husbands, the great importance
attached to virginity and the desire to prevent any
temptations or dangers likely to lead to a loss of
it.  Another reason suggested by Rai Bahadur
C. V. Vaidya for child-marriages is the fear of
parents that their girls might enter a Buddhist
nunnery.  Though the marriage of girls before

1History of Medieval India, Vol. 1I, p. 189.
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puberty is inculcated in the Smrtis, they do not go
the length of declaring the marriage of a girl after
puberty to be invalid. There are several texts
which recognise the validity of post-puberty marri-
ages. If a girl is not given in marriage by her
parents or guardians before puberty, she is required
to wait for three years and then choose a husband
for herself." The gift of a girl in marriage before
puberty is a duty laid upon her parents or guardians
and a failure to comply with it is sinful on their
part. But neither the girl herself nor her husband
incurs any sin or reproach® and her marriage is
lawful. Even in the case of the parent, he is not
obliged to give his daughter in marriage, if he is not
able to procure a suitable husband. Manu dis-
tinctly declares that a maiden, though marriage-
able, should rather stop in her father’s house until
death and that the father should never give her to
a man destitute of good qualities,® which, according
to the commentator Medhatithi, include education,
courage, good personal appearance, liking for the
girl and a number of other good qualities. The
rules enjoining the marriage of girls before puberty
have till very recently been strictly observ-
ed by the Brahmins and by such members
of the other twice-born classes as have imi-
tated the ocustoms of the Brahmins. Child-
marriage is not common among the Siidras. Quite
recently there has been a tendency even among the

v Manu, 1X, 90.
2Ibid., IX, 91.
3Ibid., IX, 89.
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Brahmins, and especially among the educated
classes, in favour of post-puberty marriages. The
desire to give an education to their girls and secure
educated husbands with prospects of decent employ-
ment, the growth of the mercenary spirit of de-
manding a price for the bridegroom in proportion
to his educational qualifications and worldly means
or prospects, the difficulty of providing the bride-
groom-price at competitive rates and the gradual,
though tardy, recognition of the claim of girls to be
constlted in the choice of their husbands are among
the circumstances which are bringing about a change
of opinion in Hindu society. There are numerous
instances now of post-puberty marriages, though
the attainment of puberty is not always avowed.
The recent legislation in restraint of child-marriages
associated with the name of Mr. Sarda is not too
much in advance of the change of sentiment taking
place among the communities affected by it.
The marriage of children and the performance
of betrothal by the parents was not unknown at one
time even in European countries. The legal age
of marriage in England was only 14 for boys and
12 for girls, till it was raised to 16 for both in 1929.
The Hindu law-givers generally contemplated
a considerable difference in years between the
bridegroom and the bride and required that the
bride should be younger in age than the bridegroom.
This rule is in accord with the generally accepted
notions of propriety and has been largely followed.
The requirement of Manu that a man aged thirty
vears should marry a maiden of twelve or a man
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of twenty-four should marry a girl of eight years
of age’ was probably based upon the necessity for
his completing his course of education. But it
may be safely presumed that it was not considered
practicable even in his time. The disparity in age
between the husband and the wife recommended
by Manu is far too great for a happy wedded life
and has not generally commended itself to the
people. There are several communities among
whom the injunction as to the wife being younger
than the husband has not been strictly observed.
Injunctions as to the relative ages of the husband
and wife are only of a recommendatory character.

In almost all societies marriages within certain
degrees of kinship are prohibited for a variety of
reasons. The restrictions are largely due to the
custom of exogamy and eugenic considerations.
It is doubtful whether the circle of prohibited
degrees has been so large in any community in the
world as among the Hindus. The number of pro-
hibited degrees is variously laid down by the dif-
ferent Smrti writers.  According to Manu and
some other Smrtikiaras, seven degrees on the
father’s side and seven degrees on the mother’s
side are prohibited.” Yajfavalkya prohibits seven
degrees on the father’s side and five on the mother’s
side.® Another sage, Paithinasi, lays down five
degrees on the father’s side and three on the
mother’s.* The number of girls who would be

1 Manu, 1X, 94.
2 Ibid,, ITI, 5.

8 Yajriavalkya, 1, 53.
4 Referred to in Mitaksard, 1, 53.
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ineligible for marriage owing to their Sapinda rela-
tionship with the bridegroom either through the
father or the mother has been calculated by Mr.
Mandlik to be 2121.' This calculation was made
on the assumption that the bridegroom was going
to be married for the first time and that each mar-
ried couple in the pedigree had one son and one
daughter. The number would have to be greatly
increased, if the calculation included relations
through the step-mother or through adoption. In
practice, however, these rules have not been strictly
observed. The ancient law-givers themselves
recognised the validity of local exceptions in dif-
ferent parts of India. They make mention of the
practice in southern India of marrying the daughter
of a paternal aunt or a maternal uncle.®> Among
some communities in southern India, as for instance
among the Komutis or Vaisyas and certain sections
of Telugu and Maharastra Brahmins, the even
more objectionable marriage of a sister’s daughter
has been recognised. So many customs contrary
to the Smrti rules have grown up on the subject
that it would be unsafe to lay down without numer-
ous qualifications that a marriage which contra-
vened the degrees of prohibited relationship laid
down by the Sastras would be invalid on that
ground.” The language used by Manu and Yijfia-
valkya clearly indicates that the rules are only of
a recommendatory character. In what cases a

1 Vyavahdra-mayiikha, pp. 350-352.
2 Bodhayana, 1, i, 2, 3.
143 3See G. C. Sarkar: Hindw Law (7th edition), pp. 102, 103,
, 144
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violation of the rules of prohibited degrees would
be regarded as of an incestuous character and
shocking to the community concerned, it would be
equally difficult to lay down in general rules.

Over and above the rules of prohibited degrees
there is another rule which requires that the parties
to the marriage should not have the same Gotra
or Pravara. The distinction between Gotra and
Pravara is not very easy to define. Both the words
indicate descent through certain ancestral Rsis who
lived thousands of years ago. The memory of this
descent is kept up by the members of the twice-
born classes by the repetition of the names of the
ancestral Rsis during their prayers and on occa-
sions of ceremonial salutation. It can be easily
imagined that this principle of exclusion would
render ineligible many persons with whom there
could be no conceivable bond of relationship by way
of blood. One of the parties to a marriage may
belong to a family domiciled for centuries in one
province of India and the other party may belong
to a family similarly domiciled in a different pro-
vince. It is an illustration of the tendency to apply
fictions with a vengeance. Though the rule is even
more sweeping and unreasonable than the rule of
prohibited degrees, the law-givers ancient and
modern have not hesitated to lay down that identity
of Gotra between the parties to a marriage
renders it invalid. Bodhayana laid down
that if a man unwittingly married a
woman of the same Gotra, he should main-
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tain her like a mother.® The hold that this
prohibition has acquired over the minds even of
educated persons is remarkable.  Bridegrooms
who are otherwise perfectly eligible have often to
be ruled out on this ground, and the rule adds to
the difficulty of securing suitable husbands for
daughters.

The lawfulness of the re-marriage of widows
gave rise to a raging controversy in the last cen-
tury, but the question has been set at rest by
legislation.  Though the legality of such marri-
ages is not a live issue at the present time, social
opinion has been very slow to react in favour of
the recognition of such marriages. The prohibi-
tion of widow-marriages had its origin in the ideals
of asceticism enforced upon widows by a system of
man-made laws which did not recognise the principle
of equality between the sexes. It is interesting to
note that in the Arthasastra of Kautilya which is
believed to have been composed about 300 B.C.
according to Mr. K. P. Jayaswal and Mr. P. V. Kane
and about 300 A.D. according to Prof. A. B. Keith
and Dr. J. Jolly, the re-marriage of widows is dis-
tinctly recognised and provision is made for her
returning to the family of her former husband the
property which she had received from him. The
re-marriage of a widow was strongly reprobated
by Manu as improper. But some of the later
Smrti-writers like Narada took a more generous
view and recognised the right of a widow to marry

1 Badhdyana, 11, i, 1, 37.
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a second husband® That the disapproval did not
amount to a declaration of the invalidity of the
marriage may be inferred from the text of Yajia-
valkya which defines a Punarbhii as a widow who
has again undergone the sacrament of marriage,
whether her first marriage had been consummated
or not by her former husband.? Even Manu who
has most strongly condemned the re-marriage of
widows and described the issue of re-married
widows of the twice-born classes as the basest of
Dvijas, still considered that they continued to be
Dvijas.® But Manu’s category of the basest Dvijas
would include many persons who would be regarded
by modern public opinion as perfectly respectable,
e.g., Brahmins who receive salaries for teaching
or have been taught by salaried teachers or by
Siidras, physicians and those who have crossed the
seas. Owing to the growing ascendancy of the
ascetic ideal of life for widows, the practice of
re-marriage fell into disrepute and at the time of
Alberuni’s visit to India (Circa 1030 A.D.) the
re-marriage of widows was prohibited by custom.

Marriage is regarded as a sacrament by the
Hindu law-givers. It is also generally supposed
to be indissoluble. = The text of Para$ara which
permits the re-marriage of women clearly contem-
plates the dissolution of marriage otherwise than
by death. The four other cases in which he holds

1, Narada, XI, 97; Vasistha, XVII, 20,

2 Vajnavalkya, 1, 67.
3 Manw, III, 155.

4Ibid., 1II, 152, 156, 158.
5
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that a wife is entitled to re-marry are the dis-
appearance of the husband, his renunciation of the
world, his impotency and his expulsion from caste.*
Where the husband had disappeared, the wife was
required to wait for a longer or shorter period
according as she had issue or none. These periods
varied according to the caste of the wife. Narada
laid down a period of eight and four years res-
pectively for a Brahmin wife, six and three years
for a Ksattriya wife and four and two years for
a Vaidya wife. No definite period was prescribed
for a Sudra wife. Twice the above period was
ordained when the absent husband was alive and
tidings were received of him.* The Arthasastra
of Kautilya also declares the right of a wife to
marry another husband under certain circum-
stances. “If a husband is absent abroad, under-
taking to return after a short period, the wife is
bound to wait for a year after the expiry of the
period, if she has not given birth to children. If
she has had children, she is bound to wait twice as
long. If the wife is a virgin, she is bound to wait
only from five to ten months according to the cir-
cumstances of the case. She may then apply to
the judge to dissolve the marriage and may then
marry as she likes. If a man is absent for a longer
period or becomes a Samhnyasin or dies, his wife must
wait for seven months. If she has had children, she
must wait for a year.”® It is probable that the

1 Parasara, IV, 30. See also Ndrada, XIE, 97. . -
2 Ndrada, XII, 98-100.
8 ArthaSastra (Mysore edition), p. 158-159.
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code' of Kautilya stated the law actually in- force
and administered by the courts. The same causes
which led to the prohibition of widow-marriage by
custom operated even more strongly towards the
prohibition of dissolution of marriage on the
grounds mentioned by the Smrti-writers referred
to above.

While the general Hindu law as enforced by
custom set its face against the dissolution of
marriage, it has not been opposed to supersession
of the wife by the husband. The grounds on which
a wife might be superseded by the husband are
various and interesting. According to Apastamba,
if one has a wife who is willing and able to perform
her share of the religious duties and who bears
sons, he should not take a second.* “A wife who
drinks spirituous liquor, is of bad conduct, rebelli-
ous, diseased, mischievous or wasteful may at any
time be superseded by another wife. A barren wife
may be superseded in the eighth year; she whose
children all die, in the tenth; she who bears only
daughters, in the eleventh; she who is quarrelsome,
without delay. But a sick wife who is kind to her
husband and virtuous in her conduct may be super-
seded only with her own consent and must never
be disgraced. A wife who, being superseded, in
ahger departs from her husband’s house, must
either be instantly confined or cast off in the pre-
sence of the family.”” The later law-givers too lay
down the husband’s right of supersession in similar

1 Apastamba, 11, v, 11, 12,
2 Manu, 1X, 80-83.
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terms.”  Although superseded, the wife had cer-
tain rights against the husband. “One who
abandons an obedient, dexterous and sweet-
speaking wife who has borne sons should be com-
pelled to give her a third of his property, and if
poor, he should be ordered to maintain her.”* The
theoretical right of a Hindu husband to supersede
the wife or to take a plurality of wives is but rarely
exercised. The practice has been far more con-
siderate to the wife than the strict rule of the law.
It was observed by the Abbe Dubois that even
among persons of high rank among whom polygyny
was tolerated, it was looked upon as an infraction
of law and custom, in fact an abuse.® At the pre-
sent time the taking of a second wife without just
cause is looked upon by society with feelings of
disapproval.

Inter-marriage between the main castes was
recognised and permitted by the earlier law-givers,
provided the husband belonged to a higher caste
than the wife. While wives of the same caste were
recommended by preference for the first marriage
of the twice-born, they were also allowed to marry
women from any of the lower castes.* The Siitra-
writers are generally of this view.® Manu refers to
the rule that a Brahmin could take a wife from any
of the three castes below him, a Ksattriya could take

1 See Ydjiavalkys, T, 73.
aIbid., 1, 76.

8 Hindu Manners, Customs and Ceremonies (3rd edition),
p. 207.

4 Manu, 111, 12-13.
5 Bodhayana, 1, viii, 16, 1-5; Gautama, 1V, 16.
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a wife from any of the two lower castes and a Vaisya
could take a wife from the Stdra caste, but he
expresses his own reprobation of the marriage of a
Brahmin or a Kgattriya with a Siidra woman.?
“Twice-born men who in their folly wed wives of the
Siidra caste soon degrade their families and
their children to the state of Stdras.”® Accord-
ing to Yajfiavalkya, a Brahmin could take wives
only from the first three castes, a Ksattriya from the
second and third and a VaiSya from the third, z.e.,
from his own caste.* The marriage of a woman
of a higher caste with a man of a lower caste was
seVerely condemned by all the Smrti-writers. Pro-
vision was made by the law-givers for the allotment
of shares to sons by wives of different castes, a
higher share being assigned to the son by the wife
of a superior caste. The offspring of these mixed
marriages were held to belong to an intermediate
caste between that of the father and the mother
and different names were assigned to the castes of
the offspring of the various forms of mixed marri-
ages. Inter-marriages of the Anuloma form (z.e.,
of a woman with a man of higher caste) are
mentioned without disapproval by the Dayabhaga,
Smrticandrika, Viramitrodays and other digests.
The latest commentators on the Hindu law like
Kamalakara and Raghunandana prohibited inter-
marriages between the four castes. It is most pro-
bable that the opinion expressed by the latest com-

2 Many, III, 13.
B Ibid., 111, 14.
3 Ibid., 111, 15. .
¢ Yajnavalkya, 1, 57.
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mentators reflected the popular opinion at the.time
when they wrote their treatises. Inter-marriages
between the different main castes generally fell out
of use and were disapproved by public opinion. The
growing rigidity of caste distinctions must have
led to the desuetude of inter-marriages. The. tule
of prohibition which was inferred from the -dis-
appearance of inter-marriages used to be strictly
enforced by the courts in British India. Quite
recently, however, there has been a disposition- on
the part of some of the High Courts in British
India to reconsider the soundness of these decisions
and it has been held by the High Court of Bombay®
that Anuloma marriages are valid. The. strong
feeling of repugnance entertained towards :Prati-
loma marriages (i.e., of Wwomen with men. of
lower caste) is not difficult to understand, if we
remember the ethical, social and occupational
differences which underlie the organisation of
Hindu society into four castes and the intensé!féel-
ing of disapproval with which the marriage iof a
white woman to a coloured man is regarded in
several parts of South Africa and America.”

Sonship. B
" In fio chapter of the Hindu law is the progress
of moral ideals more unmistakable than in the one
which deals with sonship. Nor is there any which
better exposes the fallacy of the theory iwhich
regards the Kaliyuga as the age of corruptiog. and
the past ages as ages of perfection. The necessity
3Boi Gulab v. Jiwanlal, 1.L.R. 46 Bom. 871. '+
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for male offspring was strongly felt in all primitive
societiec for the protection of the aged, the weak
and the infirm members of the family for the de-
fence of the community against external aggression
and for the purpose of making wars of conquest
against weaker communities. The claims of man
to the management and ownership of the family
property and the system of inheritance in the male
line naturally grew up out of early social conditions.
Property and inheritance became linked with the
system of funeral offerings on the principle enun-
ciated by Manu that he who takes the inheritance
must make the funeral offerings. The practice of
worship of the spirits of deceased ancestors and
the necessity of periodical ceremonies for the
benefit of their manes intensified the longing for
male issue, to save the ancestors from the torments
of hell. The ancient Hindu was anxious to beget
sons, and if he did not beget any himself, was
anxious to procure a son by some means or other.
Having regard to the looseness of the marriage tie
in primitive times and the ancient theory,
that the wife was the chattel of the hus-
band, sons begotten upon the wife by strangers
were regarded as belonging to the husband. If we
remember that the patria potestas which was a
characteristic feature of the patriarchal form of
society included absolute powers of disposition
over the persons of children, we shall have no diffi-
culty in understanding how the list of subsidiary
sons came to be augmented by the inclusion of sons
given, sold or abandoned. by their parents.
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Twelve different kinds of sons were recognised
by the ancient law. The lists as given by the dif-:
ferent Smrti-writers are not altogether the same.
Some kinds of sons mentioned by some Smrti-
writers are omitted by others who include other
kinds of sons. According to some writers the
twelve sons are divided into two groups, the first
six in the order of enumeration being regarded as
heirs, while the latter six are regarded as being
entitled only to a fractional share for maintenance.
According to other writers, all the classes of sons
mentioned in the list are heirs, each succeeding class
being entitled to inherit on failure of the formen
The twelve different kinds of sons said to have
been recognised by the first or Svayambhuva Manu
are Aurasa, Ksetraja, Datta, Krtrima, Gtidhaja,
Apaviddha, Kanina, Sahodhaja, Krita, Paunar-
bhava, Svayarh-datta and Saudra.* It is not neces-
sary to go into details with regard to the order in
which these different classes of sons are enumerated
by the various Smrti-writers. The curious may be
referred to the table prepared by Mr. J. D. Mayne
in his work on Hindu law.? It is sufficient here to
observe that the Ksetraja son, i.e., son begotten on
the wife by a stranger, occupies a very high place
in the list according to the majority of the Smrtis
and that the Datta or adopted son is included among-
the first six classes (who are alone, according to
some, entitled to inherit) by five only out of the
fourteen authorities referred to by Mr. Mayne.

3 Many, IX, 150-160,
2 Hindu Law and Usage (7th edition), p. 82.
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The theory underlying the status of the Ksetraja
son is that the wife is regarded as the property of
the husband and that if a stranger sows in another’s
field, the fruit belongs to the owner of the land.
The low position assigned to the Datta or son
given (i.e., adopted) was probably due to the growth
of the sentiment against the gift of a son in the
exercise of the patria potestas. Apastamba con-
sidered it sinful to make a gift or sale of a son.’
.This view is confirmed by the fact that according
to the definition given by Manu, a Datta is a son
whom his father or mother may give in distress.”
The word ‘distress’ is interpreted by some commen-
tators to mean ‘in the absence of issue to the receiver
of the son’. This does not seem to me to be the
grammatical construction. The distress contem-
plated by the text is the distress of the givers alone
who are referred to and not the spiritual distress
of the taker from want of male issue, and this
construction is supported by Apastamba’s prohibi-
tion of the gift of a son. All these various classes
of subsidiary sons except the given or adopted son
have now become obsolete.

Property.

The history of the institution of family exhibits
the changes which took place from time to time in
the conception of ownership. As in other coun-
tries in the world, the family was originally of the
patriarchal type and the joint family was evolved

B Apastamba, 11, vi, 13, 11,

2 Mani, 1X; 168.
6
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from it.  The transition from the patriarchal to
the joint family arose at the death of the common
ancestor or patriarch of the family. During his
lifetime the patriarch or head of the family exer-
cised despotic authority over the property and the
persons of the members of his family. The
powers of the Hindu father or ancestor were prac-
tically the same as those included in the patria
potestas of the Roman law. On the death of the
father the eldest son succeeded to his position as
head of the family; but as pointed out by Mr. Mayne,
his position as head of the family was the result
of a delegated authority from his brothers. The
eldest brother, however, did not always succeed to
this position, for he might be superseded by a more
capable younger brother. The extent of the
authority possessed by the manager of ajoint
family composed of collaterals was necessarily
different from that of the despotic patriarch. ' As
regards his collaterals, he was merely a manager
whose position depended upon their consent. He
was restricted in his dealings with the property as
against the collateral members of the family and
in course of time these restrictions were extended
even as against his own descendants. We find in
the Smrtis texts relating to different stages in the
evolution of the family. But as usual they are
all treated by the law-givers and commentators-as
equally applicable to all the stages in the growth of
the family, and the difficulties in reconciling ‘the
texts offer a wide field for the exercise of the, in-
genuity of the jurists. A text of Manu declares
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that a wife, a son and a slave have no property and
that the wealth which they earn is acquired for
him to whom they belong.* Obviously this refers
to the patriarchal stage. During this stage the
whole of the property was owned by the father and
all acquisitions made by the members of the family
were made for him. It was only after the break-
up of the patriarchal family and the rise of the
joint family that separate property and self-acqui-
_sitions became possible. In the earlier stages of
society, before the growth of industry and com-
merce, the opportunities for the acquisition of
separate property were few. The doctrine of self-
acquired property in Hindu law was of slow growth
and, as pointed out by Mr. Mayne, sprang from a
desire to reconcile the conflicting interests of the
acquirer and the joint family of which he was a
member. Manu declares that what a brother has
acquired by his labour without using the patrimony
cannot be shared without his consent, for it was
acquired by his own exertion.? If the gains ol
learning were earned by means of instruction
imparted at the expense of the family, Katyayana
and Brhaspati refuse to recognise the exclusive
right of the acquirer.® LEven where the self-acqui-
sition of a member was recognised, the only benefit
obtained by the acquirer was the right to retain a
double or extra share of his acquisitions.* As

* Manu, VIII, 416. .

%Ibid., IX, 208.

8 Katyayanasmyti on Vyavahdra (edited by P. V. Kane, 1933),
verse 874, o ’ ’ '

+ Vasistha, XVII, 51, o R
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regards the right of disposition of the acquirer over
his self-acquisition, the Mitaksard quoted with
approval a text declaring that though immovables
or bipeds have been acquired by a man himself, a
gift or sale of them should not be made without
convening all the sons.” It was at one time doubtful
whether in the Mitaksard schoola father had
absolute control over his self-acquired immovable
property. But it is now settled that there is no
distinction as to the acquirer’s powers of alienation
between movable and immovable property.

The right to demand partition of the family
property was only developed by a very gradual
process. In the earlier period of Hindu law a son
had no right to demand partition from his father.
Manu spoke of a division only after the death of
the father and expressly said that the brothers had
no power over the property while the parents lived.*
Bodhayana, Gautama and other writers declared
the consent of the father to be indispensable for a
partition of ancestral property.® The Mitaksara
explained away the text of Manu as referring to
the self-acquired property of the father and laid
down that the son had a right to demand partition
of the ancestral estate.* The same texts upon
which the Mitaksara came to the conclusion that
the son had a right to demand partition were relied

1 Mitaksara, 11, 113. (Introduction to Diyavibhigaprakarana).
2 Manw, IX, 104,

3 Bodhayana, 11, ii, 3, 8; Gautama, XXVIII, 2.

s Mitaksars, 11, 121,
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upon by the Ddayabhdga to support the opposite
conclusion that the sons had no right to compel a
partition during the father’s lifetime and that the
sons’ right to the father’s property arose only on
the latter’s death.

A wife has no right to demand a partition of
the property from her husband. If he made a
partition of the family property, dividing it in equal
shares among his sons, his wives to whom no
peculium (Stridhana) has been given by him or
his father were entitled, according to the Mitak-
sard, to shares equal to that of the sons. But if
any Stridhana had been given to them by him or
his father, they were entitled to half the share of
a son.' But if after the death of their husband
the sons entered into a partition, they were entitled
to shares equal to that of a son, though they could
not claim a partition at their own instance. Under
the Dayabhaga a sonless step-mother is not entitled
to a share on partition between the step-sons. In
southern India the practice of allotting a share on
partition to wives, widows or mothers has long
since become obsolete. According to the Benares
law, not only mothers, but also childless wives were
entitled to a share when partition took place at the
instance of sons or male members.

Liability for ancestor’s debts.

According to the Hindu law, the sons and
grandsons were under a religious obligation to pay
the debts of their father or grandfather, even if

1 Mitaksara, 11, 115,
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they inherited no ancestral property.. There was
a distinction, however, between the sons and the
grandsons, for while the former were bound to
pay the father’s debt with interest, the latter were
only bound to pay the debt of the grandfather
without interest.  But this moral and religious
obligation did not extend to debts of an illegal or
immoral character. Under the law as now adminis-
tered by the courts in all provinces except Bombay,
the liability to pay the ancestor’s debt is only
enforced to the extent of the assets inherited from
him.*

Maintenance.

Apart from the obligation to maintain all the
members of the family who were entitled to claim
a share, the Hindu law imposed an obligation to
maintain other members who were not entitled to
a share. In some cases the obligation was based
upon the possession of property and in other cases
it was unconditional and absolute. It is laid down
in the Mitaksara that where there may be no pro-
perty, but what has been self-acquired, the only
persons whose maintenance out of such property is
imperative are aged parents, wife and minor
children.?

Illegitimate sons, except in the cases in which
they are entitled as heirs, and concubines whose
connection was of a permanent nature are entitled
to maintenance.  There is a difference of opinion

2], D. Mayne: Hindu Law and Usage (7th edmon) p. 390.
2 Ibid., p. 605.
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between the Bengal school and the others as to
whether the right of maintenance continues after
the. illegitimate son attains majority. It has now
been held by the Privy Council that the illegitimate
son is entitled to claim maintenance for life from
the surviving coparceners of his father out of the
joint family property which has passed to them.
The widows of the members of the family are of
course entitled, so long as they lead a virtuous life,
.to maintenance. The widow of a son has no legal
claim to maintenance against the separate or self-
acquired property of her father-in-law, but the
eourts have held that the father-in-law is under a
moral obligation to support her and that this moral
obligation is converted into a legal obligation in the
hands of his heirs.

Inheritance.

The ancient writers on Hindu law were un-
favourable to the recognition of women’s rights of
inheritance.”* A woman has no right to independ-
ence; the father protects her in her childhood, the
husband in her youth and the son in her old age.®
Bodhayana and Vasistha mention no females in
their list of heirs and the former expressly states
on the authority of a text in the Veda that women

1 Vellaiyappa Chetti vs. Natarajan, I.L.R. 55 M. 1 (P.C.).

3The Hindu law was not singular in this respect. The patri-
archal system was generally unfavourable to the recognition of
the rights of women to inheritance and independence. This was
a feature of the law both in the East and in the West not merely
in antiquity, but even in modern times. (Cf. E. Westermarck:
Z'shesp)rigin and Development of the Moral Ideas, Vol. IF, pp. 47,

, 55.
8 Bodkayana, 11, il, 3, 45; Many, IX, 3, :
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have no right to inherit.* Their right to inheritance
was a matter of slow growth. Manu recug-
nises the right of a mother to inherit to a son who
dies without issue. If the mother is dead, the
paternal grandmother is entitled to take the estate.
Some of the commentators explain that the place
of the paternal grandmother in the scheme of succes-
sion is not immediately after the mother, but on
failure of certain other relations also.* The right
of the widow of a person dying without sons to
succeed to his property was recognised later than
that of other women who now take after her. The
earlier writers like Manu, Apastamba, and Vasisthn
did not recognise her right as heir, though they
acknowledged that of the daughter and mother.
The widow, however, can succeed as such only to
the property of her husband.® Except in Bombay,
no fresh right can accrue to her as a widow in
consequence of the subsequent ‘death of someone
to whom her husband would have been heir if he
had lived. The general principle adopted by the
Bengal, Benares and Mithila schools is that no
female can inherit to a male unless she is expressly
named as an heir in the texts. In Bombay the
widows of Gotraja Sapindas are brought in as
heirs, but the female Sapinda in any line cannot
exclude any male belonging to that line. As
Mr. Mayne points out, this is one of those cases in
which usages which sprang up without any refer-

1 Bodhayana, 11, ii, 3, 46.
2 Manw, IX, 217 and commentaries.
*J. D. Mayne: Hindu Law and Usage (7th edition), p. 794,
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ence to the Sanskrit law-books are now supported by
torturing those books so as to draw from them con-
clusions of which their authors had no idea.* The
sister’s right of succession has been admitted in
Bombay on the ground that though she has passed
by marriage to another family, she is a Gotraja
Sapinda in the sense that she was born in the
family. The sister and certain other female heirs
were recognised in Madras as entitled to succeed
on failure of all male cognates. The decision of
the Madras High Court in favour of the admission
of the sister was vigorously attacked by Mr. Mayne
and shown to be inconsistent with the principles by
which succession is regulated in southern India.
By recent legislation® applicable to all provinces
following the Mitaksara, a son’s daughter, a sister
and a sister’s son have been allowed to inherit in
this order next after a father’s father and before
a father’s brother. The rights of Hindu women to
a share in the family property, to inheritance, to
the control and disposition of their property and to
maintenance have been greatly enlarged by recent
legislation in the enlightened State of Mysore.®

As between the parents, the mother is con-
sidered by the Mitaksara to be a nearer heir than the
father on the ground of a greater corporeal con-
nection between the mother and child.* In Bengal
the father takes before the mother upon the prin-

1J. D. Mayne: Hindu Law and Usage (7th edition), p. 717;
5 Bom. 110.

2 Act II of 1929.

3 Regulation X of 1933.

€ Mitaksara, 11, 135.

7
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ciple of religious efficacy adopted by the Daya-
bhaga and on the text of Visnu.*

Stridhana.

The right of a woman to hold separate pro-
perty of her own was recognised in the Hindu law
long before it was admitted in European countries.”
Presents given to a woman at her marriage by her
own relations or her husband and what she received
after marriage from her husband and his family
were treated as her peculium. Property received
by a maiden in the shape of ornaments or other
presents from her own family or from her affianced

LV4snu, XVII, 7.

2 See Banerji: Marriage and Stridhan. Cf. E. Westermarck:
The Origin and Development of the Moral Ideas, Vol. II, pp. 30-31.
“In Rome a marriage with conventio in manum, which was the
regular form of marriage in early times, gave the husband a right
to all the property which the wife had when she married, and
cntitled him to all she might acquire afterwards whether by gift
or by her own labour. Later on, marriage without manus became
the ordinary Roman marriage, and this, together with the downfall
of the ancient patria potestas, led to the result that finally all the
wife's property was practically under her own control, save when
a part of it had been converted by scttlement into a fund for con-
tributing to the expenses of the conjugal household. But as we
have noticed in another place, the new religion was not favourable
to the remarkable liberty granted to married women during the
pagan Empire; and the combined influence of Teutonic custom and
Canon law led to those proprietary incapacities of wives which
up to quite recent times have disfigured the law-books of Christian
Europe. In England, before 1857, even a man who had abandoned
his wife and left her unaided to support his family might at any
time return to appropriate her earmngs and to sell everything she
had' acqmred and he might again and again desert her and again
and again repeat the process of spoliation. In 1870 a law was
passed securing to women the legal control of their own earnings,
‘but all other female property with some insignificant exceptions,
was left absolutely unprotected. And it was not until the Married
Women's Property Act of 1882 that a full right to their own
property was given to English wives.”
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bridegroom was regarded as her own property. The
Mitaksara included under the term Stridhana all
property lawfully obtained by a woman. But she
did not possess the same powers of disposition over
all kinds of property belonging to her. With
regard to some kinds of property, she could dispose
of them absolutely at her own pleasure and could
not be controlled by her husband in her dealings
with them. But the husband could take the pro-
_perty in case of extreme distress, as in a famine, or
for some indispensable duty, or during illness, or
if a creditor put him in prison. Wealth earned
by a woman by mechanical arts was subject to the
husband’s control, according to Katyayana.*

Illegitimate sow’s right to inherit.

Illegitimate sons in the three higher castes are
not heirs at all, but are only entitled to maintenance
from the estate of their father. The illegitimate
son of a Siidra, however, may inherit under certain
circumstances either jointly or solely. His right
is based upon the texts of Manu and Yajfiavalkya.
Yiajfiavalkya laid down that even a son begotten
by a Stidra on a Diasi may take a share by the
father’s choice. But if the father be dead, the
brothers should make him partaker of a moiety of
a share; and one who has no brothers may inherit
the whole property in default of daughter’s sons.®
It has now been settled by judicial decisions that

1 Yajravalkya, 11, 147,

2 Katyayana-smyti on Vyavahdra (edited by P. V. Kane, 1933),
verse 904,

3 Yajravalkya, 11, 133-134.
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the mother of the illegitimate son of a Siidra need
not be a slave and that ‘Dasi’ means only an un-
married woman kept as a continuous concubine and
that the connection with her must not have been
adulterous or unlawful.

Exclusion from inheritance.

The Hindu law-givers excluded persons from
inheritance on a variety of grounds. Apart from
the disqualification originally imposed upon women
by reason of their sex, serious mental, physical,
moral or religious defects were considered
to disqualify even males from inheritance.
The main grounds of exclusion were those men-
tioned by Manu and Yajfiavalkya, »iz., impotence,
degradation from caste, congenital blindness or
deafness, insanity, idiocy, dumbness, deficiency of
a sense or limb and affliction with an incurable
disease® which was subsequently limited to the worst
forms of leprosy. One main reason for the dis-
qualification of these persons was their incom-
petency for the performance of sacrifices and other
religious ceremonies.  According to Kityayana,
wealth was made for sacrifices and it should there-
fore be appropriated to fit and virtuous persons
and not to women and ignorant or irreligious men.?
A legislator may take the view that wealth should
devolve upon those who are most in need of it by
reason of their necessitous condition or upon those
who are competent to make a proper use of it. The

1 Manu, 1X, 201; Yajsiavalkya, II, 140.
2J. C. Ghose: The Principles of Hindu Law, p. 198,
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Hindu law-givers seem to have taken the view that
merit rather than need should be the ground of
inheritance. Some of the ancient writers excluded
persons who were addicted to vice, or who were
hypocrites or impostors or who were wanting in
sacred knowledge, courage, industry, devotion or
liberality, or failed to observe immemorial good
customs. These rules furnish an illustration of
the tendency of the Brahmin law-givers to con-
found the provinces of law and morality. As
pointed out by Mr. Mayne, such a system could never
have been practically enforced and the parallel
theory of expiation rendered it profitable to the
priestly class and endurable by the rest of the com-
munity. This is the general tendency of ecclesias-
tical laws in other parts of the world. The only
grounds of disqualification recognised by the courts
in British India were those mentioned by Yajfia-
valkya. The disability caused by change of
religion and degradation from caste was removed
by the Caste Disabilities Removal Act. In cases
not governed by the Bengal School of Hindu Law
the disabilities arising from disease, deformity, or
physical or mental defect not amounting to con-
genital lunacy or idiocy have now been abolished
by recent legislation.?

1 Act XXI of 1850.
3Act XII of 1928,



CHAPTER IIIL
WOMAN

THE estimation in which woman is held, the status
occupied by her in society and the treatment
accorded to her have been justly regarded as
marks of the degree of civilisation and culture
attained in any country. Our moral ideals régard-
ing women have been too often conceivéd in a
narrow sense as concerned with the department of
what has been called sexual morality and with the
obligations of chastity and marital fidelity. The
ideals of womanhood include not merely the rela-
tions of husband and wife or mother and children
or the other intimate relationships of family life,
but the recognition accorded to her personality, the
notions we form about her capacity, her character,
her claim to equality, independence and freedom
for development, her rights to personal liberty,
to the ownership and control of property, to the
choice of her vocation and to her rights as
well as duties as a member of society. Out notions
in all these matters have been largely moulded by
the conditions of the age and the country, by our
outlook on the problems of life, by our religious
beliefs, by the influence of traditions and by intel-
lectual progress and the growth of rationalism.
Ideals formed in particular conditions of society
do not hold good when the conditions have under-
gone a radical change. In the unsettled conditions
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through which many societies have passed and in
times when the need for defence against external
enemies was imperative, the special qualities and
virtues of the weaker sex would have less scope for
exercise and women would be relegated to a sub-
ordinate position to men. The partiarchal type of
society which at one time prevailed in India as well
as in other countries was based upon the pre-
dominance of the male sex and has deeply affected
the structure of the family and the ownership and
inheritance of property. The growing recogni-
tion of the rights of individual members of joint
families to property acquired by their own exertions
and the disintegration of the joint family system
favoured the growth of women’s rights of inherit-
ance. The change from militant to peaceful
conditions of society and from agricultural to
industrial and commercial occupations, the con-
centration of population in towns with their variety
of occupations and communities, the looseness of
ties between the different sections of the urban
population and the growth of competitive conditions
of life have all profoundly influenced our social
ideals including our ideals of womanhood.

The ideals of womanhood of which we have
evidence in the Vedic age were not the same as those
which obtained in the age of the epics and the earlier
Smrtis. Nor were these latter the same as those
which have been preserved to us in the classical
age of Sanskrit literature. There have been
changes in the position of women in society from
age to age. In the Vedic age women were not
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denied the advantages of education in sacred lite-
rature. They were not considered incompetent to
study the Vedas or the Dharma Sastras or the
systems of philosophy then in existence. Some of
the hymns of the Rg Veda were composed by
women. They could be invested with the sacred
thread and could perform the Sandhya prayers
including the repetition of the Savitri. After
finishing their course of education they could either
enter upon married life or devote themselves to
religious and metaphysical studies, just like men.
The Upanisads contain evidence of learned women
taking part in philosophical discussions in public
assemblies. As married women, they took part in
the sacrifices performed by their hushands and the
term ‘Patni’ which is applied to a wife indicates
this participation.

Women were not married before puberty.
The Mantras prescribed during the marriage cere-
monies afford the clearest evidence that the parties
to the marriage were of competent age and that
the marriage was immediately followed by co-
habitation. The parties to the marriage seem to
have had a voice in the selection of their partners.
By her marriage a wife obtained a position of
honour in the house of her husband. She was the
mistress of her husband’s house, exercising autho-
rity over her father-in-law, her husband’s brothers
and his unmarried sisters. This is reconcilable
with the patriarchal theory only on the supposition
that the eldest son of a family has become its head
owing to the decrepitude of his parents. Where
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the husband died without issue, his widow was
allowed to raise up male issue to him by marriage
with the husband’s brother. While it is probable
that the vast majority of women preferred a mar-
ried life, some of them, either by choice or by neces-
sity, led a life of celibacy. An old spinster who
remained without finding a husband was called

s or figwg. Women could freely appear in
public and were not required to observe seclusion.

If in these respects the position of women in
Vedic times was superior to that of women in later
times, it was no better in regard to rights to pro-
perty and inheritance. This is of course quite con-
sistent with the patriarchal structure of society
and the theory of perpetual tutelage which has been
applied to women in the earlier stages of history in
all civilised communities. In ancient Greece ‘at
no time of her life could a woman be without a
guardian. If her father was not alive, it would
be her nearest male relative, and this person re-
mained her guardian even when she was married.
After her husband’s death her son was her
guardian.” So in India during the lifetime of the
father the daughter was dependent on him and on
his death she was supported and protected by her
brothers.  Brotherless maidens were exposed to
danger and this is the reason for the injunction
that a maiden with brothers was to be preferred
for marriage. During the Smrti period when
society had settled into orderly conditions, a dif-

1T. G. Tucker: Life in Ancient Athens, p. 52.
8
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ferent reason was assigned for the disapproval
of the marriage of brotherless girls.  According
to Manu, the danger in this case was that the
daughter might be a Putrika or appointed daughter
whose son by virtue of the appointment would be-
come the son of his grandfather® by a legal fiction
or by convention.

Polygyny was being replaced in the Rg Vedic
period by monogamy. Unchastity on the part of
the wife was strongly condemned and adultery was
severely punished.

During the period of the Siitra-writers the
position of women underwent serious deterioration
in many respects, just as there was degradation
in the position of the Athenian wife after the days
of Homer.? The position of the Hindu wife during
the epic period and even till quite recently was very
similar to that of the Roman wife in the age of
Cicero.® Women were debarred from the study of

* Manu, 111, 11.

2 “It is a great blot on Athenian civilisation that the position
of women had retrograded since the days of Homer. Her business
now is simply to be the housewife and housemother, to apportion
to the slaves their domestic work, to regulate the stores, to weave
and superintend the weaving of garments, and to bring up the
girls and little boys. She has received no particular education
beyond these domestic accomplishments. She may go abroad at
festivals and on other recognised occasions, if properly attended,
but the best woman, according to the Athenian definition, is she
of whom ‘least is said for either good or harm’” (T. G. Tucker:
Life in Ancient Athens, p. 51.)

. 8“No one who studies this ceremonial of Roman marriage, in
the light of the ideas which it indicates and reflects, can avoid the
conclusion that the position of the married woman must have been
one of substantial dignity, calling for and calling out a correspond-
ing type of character, Beyond doubt the position of the Roman
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the Vedas and were considered to be unfit to pro-
nounce Vedic Mantras. The marriage ceremony
is stated to be the only sacrament for women which
could be performed with Vedic Mantras.! The
reasons assigned for this rule are that women were
destitute of a knowledge of the Vedic texts and
destitute of strength. Women were debarred from
Upanayana or investiture with the sacred thread,
and not being initiated, were declared to be unfit
for the study of the Vedas. In this respect
they were placed in the same position as Sidras.
Protests were not wanting on the part of some of
the Smrti-writers against this degradation of
women. Harita says that “women of the higher
castes are not equal in status to Siidras. From a
Siidra womb Brahmanas, Ksattriyas and Vaidyas
cannot be born. Therefore women deserve to have
the sacraments performed with Vedic texts.”? It
is difficult to conceive the reasons why women were

materfamilias was a much more dignified one than that of the
Greek wife. She was far indeed from being a mere drudge or
squaw ; she shared with her husband in all the duties of the house-
hold, including those of religion, and within the house itself she
was practically supreme. She lived in the atrium, and was not
shut away in a woman’s chamber; she nursed her own children and
brought them up; she had entire control of the female slaves who
were her maids; she took her meals with her husband, but sitting,
not reclining, and abstaining from wine; in all practical matters
she was consulted, and only on questions political or intellectual
was she expected to be silent. When she went out arrayed in
the graceful stols matronalis, she was treated with respect, and
the passers-by made way for her; but it is characteristic of her
position that she did not as a rule leave the house without the
knowledge of her husband, or without an escort.” (W. Warde
Fowler: Social Life at Rome in the Age of Cicero, pp. 143-144.)

1 Vydsa, 1, 16,
2 Harita, XXI, 20.



60 EVOLUTION OF HINDU MORAL IDEALS

prohibited from a study of the Vedas. That Manu
took a low view of women’s intelligence may be in-
ferred from verse 77 of chapter VIII, where he
observes that the understanding of females is apt
to waver and that they do not make good wit-
nesses. They were required to obtain a knowledge
of duty and morality by a study of the Puranas.
If the charge of want of understanding were true
at all, it would be the necessary result of their being
deprived of education. It is an argument very
familiar in the mouths of those who are opposed
to the emancipation of women. Women were de-
clared by the Smrti-writers to be unfit for
independence and they were to be kept under
tutelage during their whole life.

Child-marriages came into vogue in the Smrti
period. The postponement of marriage till after
puberty is disapproved by the Siitrakaras and by
the Smrti-writers. The old marriage ritual, how-
ever, which was in terms applicable only to grown-
up maidens was still retained without any sense of
incongruity. The re-marriage of widows was also
recognised by the later Dharma Sitras and the
Smrti-writers.’

Of the eight forms of marriage referred to
by Manu and other Smrti-writers some had become
obsolete and merely possessed a historical signi-
ficance. The Paisaca form which was strongly con-
demned had probably become obsolete.  The
Asura form which consisted in the purchase of the

1 Vasisthe, XVII, 19, 20, 72, 74; Bodhdyana, 1V, i, 16.
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bride on payment of a price to her father was also
censured by Manu as amounting to a sale of the
girl and therefore immoral. As this form of
marriage has continued down to modern times, it
may be presumed that it was in use in spite of the
moral prohibition. The Raksasa form of marriage
by capture was pronounced by Manu to be lawful
for the members of the warrior caste. Polygyny
was sanctioned by Manu, but the first marriage
alone was regarded as performed from a sense of
religious duty and for religious purposes and the
subsequent marriages were regarded as merely the
result of natural inclinations. The obligation to
conjugal fidelity was laid down in the most emphatic
terms. The breach of the obligation, however,
was not so serious an offence in the case of the
husband as in the case of the wife. Manu says
“Let mutual fidelity continue until death. This
is the summary of the highest law for husband and
wife. Let man and woman united in marriage
constantly exert themselves so that even if sepa-
rated, they may not violate their mutual fidelity.””*
It has been observed by Lecky that “in its oriental
or polygamous stage marriage is regarded almost
exclusively, in its lowest aspect, as a gratification
of the animal passions, while in European marri-
ages the mutual attachment and respect of the con-
tracting parties, the formation of a household, and
the long train of domestic feelings and duties that
accompany it, have all their distinguished place
among the motives of the contract and the lower

1 Manu, 1X, 101-102.
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2”1

element has comparatively little prominence
Whatever may be the correctness of Lecky’s obser-
vations with regard to marriage in European or
other countries, they are not correct as to the Hindu
conception of marriage. Marriage has been re-
garded by the Hindus not as a mere contract, but
as a sacrament witnessed by the gods. Marriage is
inspired by religious as well as secular motives.
In no other system has marriage been more strongly
associated with, and prompted by, religious
motives. The necessity of periodical offerings to
the spirits of the departed ancestors and the desire
for the perpetuation of one’s lineage have both
combined to plant in the mind of the Hindu a strong
desire for offspring and especially for sons. The
objects intended to be secured by marriage are
offspring, the due performance of religious rites,
faithful attendance (service), the highest conjugal
happiness and heavenly bliss for the ancestors and
oneself, and they are all declared to depend on one’s
wife alone.? According to Manu, the man who
has not taken a wife has not fully perfected his
personality and must be regarded as incomplete
and imperfect. His personality is developed and
completed only upon the union of three persons,
his wife, himself and his offspring. = The Vedas
and learned Brihmanas have laid down the maxim
that the husband and the wife are one in person.’
Though Manu did not entertain a very high opinion

1W. E. H. Lecky: History of Eutopean Morals (Library edi-
tion), Vol. II, pp. 294-295.

2 Manu, IX, 28.
8 Ibid., 1X, 45.
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of the female intellect, an opinion which has to this
day not been abandoned by many thinkers and pub-
lic men even in the West,* he insisted that women
should be honoured by their husbands and rela-
tions. “Women must be honoured (and adorned)
by their fathers, brothers, husbands and brothers-
in-law who desire their own welfare. Where
women are honoured, there the gods are pleased;
but where they are not honoured, no sacred rite
yields rewards. Where the female relations live
in grief, the family soon wholly perishes; but that
family where they are not unhappy, ever prospers.
The houses on which female relations, not being
duly honoured, pronounce a curse, perish com-
pletely as if destroyed by magic. Hence men who
seek their own welfare should always honour
women on holidays and festivals with gifts of
ornaments, clothes and dainty food. In that family
where the husband is pleased with his wife and the
wife with her husband, happiness would assuredly
be lasting.”? The Mahabharata says that one who
desires prosperity must honour and respect women
and that a wife who is petted and favoured is the
goddess of fortune.®

As regards the character of women, contra-
dictory opinions can be found in Manu as in the
writings of many a moralist and poet all over the

1W. E. H. Lecky remarked that the intellectual inferiority
of women to men was as undeniable as their moral superiority over
men was unquestionable. (History of European Morals, (Library
edition), Vol. II, pp. 379-380.)

2 Manw, 1II, 55-60.

3 Anusasanaparva, 46, 15.
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world.® No unfavourable inference can be drawn
from such passages. Such contradictory opinions
are due to the existence in every society of different
types of character among women as well as men
and the opinions are often the reflection of the
temperament and the feelings of those who express
them. The opinion of womenkind expressed by a
disappointed suitor or an aggrieved husband neces-
sarily differs from that of a successful one or the
happy husband. In some passages of his Smrti
Manu expresses the opinion that women are weak,
frail and flighty and must be guarded against
temptation, but in another passage he says that
women cannot be guarded by force and that those
women are best protected from temptation who are
shielded by their own character. ‘“Women confined
in the house under trustworthy and obedient ser-
vants are not really guarded, but those who of their
own accord keep guard over themselves are well
guarded.”” He points out the habits which bring
women to grief and advises husbands to employ
them in the collection and expenditure of their
wealth, in keeping everything clean and tidy, in
the fulfilment of religious duties, in the
preparation of their food and in looking after
the household utensils and furniture.® He evi-
dently thinks that the idleness of women leads to
mischief. He declares that between the goddess of
fortune who resides in the house and wives who are

1 Cf. E. Westermarck: The Origin and Development of the Moral
Ideas, Vol. 1, pp. 661-663.

2 Manu, 1X, 12.
sIbid., IX, 11,
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destined to bear children, who secure many bless-
ings, who are worthy of worship and irradiate their
dwellings, there is no difference whatsoever.’

The theory of patria potestas continued to
exercise its influence in the Smrti age also. It was
a logical consequence of this theory that the father
of the family could administer correction to his wife,
a son, a slave, a pupil and a uterine younger brother
who have committed faults. But the chastisement
had to be moderate and could be administered only
with a rope or a split bamboo and only on the back
part of the body and not on the head.?

o Though earlier writers like Bodhayana de-
clared the incompetency of women for inheritance

1 Manu, 1X, 26.

2 Cf. “The laws and public opinion in most countries then sanc-
tioned the corporal chastisement of wives. The amount of this
practically depended entirely on the husband’s judgment. The
English law, that he might use no stick thicker than his thumb,
very slightly limited his power, and such as it was, was evaded by
some brutes who ‘put a rod in pickle’, that is, soaked it with salt
and vinegar in order to make the wales more painful.” (P. Smith:
A History of Modeyn Culture, p. 529.)

“The husband also (by the old law) might give his wife
moderate correction. For, as he is to answer for her misbehaviour,
the law thought it reasonable to entrust him with the power of
restraining her, by domestic chastisement, in the same moderation
that a man is allowed to correct his apprentices or children.”
(L. T. Hobhouse: Morals in Evolution, Vol. I, p. 225.)

“Women (in England) had acquired personal protection from
the wife-beating husband during the ‘politer reign of Charles II'.”
(L. T. Hobhouse: Morals in Evolution, Vol. I, p. 228.)

“In an essay on the position of women among the early
Christians Principal Donaldson writes, ‘In the first three centuries
I have not been able to see that Christianity had any favourable
effect on the position of women, but, on the contrary, that it
tended to lower their character and contract the range of their
activity. ” (E. Westermarck: The Origin and Development of
the Moyal Ideas, Vol. I, p. 654.)

9
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on the ground of their deficiency of strength, the
téext of Manu which lays down the inheritance of
the nearest Sapindas has been interpreted by the
commentators as recognising the right of the wife
as a Sapinda.' There are also other passages to
be found in Manu recognising the capacity of
women to hold property.

Yet another deduction from the patria potestas
was that the right to dispose of her daughter in
marriage originally vested in the mother only in
default of the father, the grandfather, brother or
even Sakulya.” The strict application of the prin-
ciple was rejected in Madras and it was held by the
High Court that the object of placing the male
relations before the mother was merely to supply
that protection and advice which the Hindu system
considered to be necessary on account of the
dependent condition of women.” That dependence
has now practically ceased to be enforced by the
law.

One important feature of the Hindu religious
system remains to be noticed. Unlike Christianity,
Hinduism never attached any notion of impurity
to sex. Marriage was regarded not as a conces-
sion to the weakness of human nature, nor was
married life regarded as a morally inferior condi-
tion to virginity. No pre-eminence was attached
to virginity as distinguished from chastity in the
scale of virtues. Nor did any cult of virginity

1 Manu, 1X, 187 and commentaries.
2 Yajhiavalkya, 1, 63; Ndrada, XII, 20-21.
84 Madras High Court Reports, 339.
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establish itself, as in early Christianity, till later
times when Sakti worship came into vogue. Life-
long celibacy was permitted, but never en-
joined as an ideal. The practice of asceticism in
India did not have a degrading effect
upon the general conception of sex in reli-
gion or in society.? Asceticism has been
practised in India merely as a temporary method of
discipline and self-restraint or as a means to the ac-
‘quisition of magical powers, and the ascetic ideal has
never been exalted at the expense of the ideal of the
householder. Numerous are the instances of mar-
ried persons who attained to the greatest holiness
and wisdom and were regarded as sages and
saints entitled to the highest reverence.  Nearly
all the great Rsis or seers were married men and
their wives equally with them were looked upon as
exemplars of the highest virtue. The fact that
anthropomorphic conceptions of the deity in India
included both the female and the male elements is
an illustration of the absence in the Hindu mind
of all notions of impurity about sex.

1 Ascetic Christianify répresented woman as the door of hell.
See W. E. H. Lecky: History of Eurapean Morals (Library
edition), Vol. II, p. 357.



CHAPTER IV
CASTE

THE institution of caste occupies a most important
place in the social organisation of India. It has
come to be bound up with the Hindu religion and
has pervaded many of the social conceptions of
the Hindus and the codes of the Hindu law-givers.
It has largely coloured their outlook on life. Euro-
pean and Indian scholars alike have described it as
a unique institution peculiar to the soil of India.
It is a vast and complicated subject which has given
rise to a mass of speculation, ancient and modern.
It excited the curiosity of the ancient sages and
law-givers, travellers from foreign countries in the
middle ages, European observers in modern times,
the authors of our periodical census reports and
European and Indian scholars interested in his-
torical and sociological investigations. Let us,
however, try and form a clear idea of caste. We
are living in the midst of a caste organization
which is all around us. We feel it and we have a
conception of it. There is, however, considerable
difficulty in formulating a scientifically precise
definition of caste which will apply to all the
groups which now consider themselves as separate
groups with caste characteristics. ~We are con-
cerned not so much with the sentiments or convic-
tions or practices of individual members of the
caste, but with the body of beliefs, sentiments and
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practices entertained or observed by the generality
of the people belonging to the caste. The fissipar-
ous tendency of the institution has manifested itself
in the formation of a large number of sub-divisions,
sects or groups bearing resemblance to each other
in many respects, but separated by differences of
language, residential areas and occupations. From
a scientific point of view it might be useful to reserve
the term ‘caste’ to indicate the main fundamental

- divisions and -use other terms to denote the sects
and sub-divisions. But no scientific terminology
has been adopted in the vernaculars and by the
people at large and the word commonly used by
the people at the present time to indicate even the
minor sub-divisions or groups is the word ‘Jati’.
As applied to some of the smallest sub-divisions and
groups, the ideas connoted by the common term
‘Jati’ do not necessarily hold good in their entirety
or with rigour. For instance, among the sub-
division of the Tamil Brahmins known as Vadamas
there is a distinction between the northern and the
southern Vadamas. They were not generally in
the habit, till recently, of inter-marrying with each
other.

Prof. Rapson has adopted the definition of
caste given in the Indian census report of 1911 as
“an endogamous group or collection of such groups
bearing a common name and having the same tradi-
tional ocoupation, who are so linked together by
these and other ties, such as the tradition of a com-
mon origin and the possession of the same tutelary
deity, and the same social status, ceremonial obser-
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vances and family priests, that they regard them-
selves, and are regarded by others, as forming a
single homogeneous community.”* This definition
is obviously loose and faulty. A common tutelary
deity or a common set of family priests is not neces-
sary for a common caste. The essential
incidents of caste are the restrictions imposed by it
upon inter-marriage, inter-dining and occupations.
Numerous problems have been raised in connec-
tion with this subject and we shall refer to some of
them to indicate the complexity of the subject. It
is often said that caste is of Brahminical origin.
Is this correct, and if so, in what sense and to what
extent? Was caste based in its origin upon racial
differences? Was there any caste among the
Aryan invaders of India before they came to India,
or did it come into existence for the first time after
the invasion and settlement of the Aryans in India
amongst the peoples of a different race or races?
Was the institution the result of the development
of certain universal instincts of human nature under
specially favourable conditions in the new environ-
ment in which the Aryan invaders found themselves,
or was it entirely the result of certain poisonous
germs indigenous to the social atmosphere of India ?
Was caste the invention of a cunning priesthood
deliberately planned to secure their own selfish pur-
poses and imposed upon the rest of the population?
If caste had its origin in a difference of colour or
Varna, were the Dvijas or twice-born classes of the
same colour or racial stock? If they were all
1 Cambridge History of India, Vol. I, p. 53.
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members of the same Aryan stock, when
were the Brahmins, Ksattriyas and Vaisyas
divided into the three separate Varnas?
Who were the Siidras and was there any
caste besides the Dvijas and the Sidras?
Were there any people who were not members of
any caste at all, or who were literally outcastes, or
did the outcastes themselves form a class? Were the
social barriers and restrictions between the dif-
ferent castes rigid or flexible? If they were origi-
nally flexible, when did they become rigid? Has
there been any large inter-mixture between the
different castes and how far has it been recognised
by law and custom? It is not possible to furnish
any precise answer to all the questions I have
indicated above and I do not propose to embark
upon so extensive an inquiry.

We have already observed that the origin of
caste engaged the speculations even of the ancient
sages. The explanations given by them are mostly
of a mythical or mystical character and sometimes
rationalistic. The popular belief among Hindus
is that the main divisions of castes are of
immemorial antiquity and in fact coeval with
creation. It is supported by the account in the
Purusa Siikta of the origin of the four castes from
the mouth, arms, thighs and feet of Purusa, the
Supreme Being. Obviously it is an allegorical
account of the functions or occupations of the four
castes and is clearly mythical. As pointed out by
Sir W. Muir, no uniform or consistent account of
the origin of the castes can be gathered from the
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Hindu sacred books.! According to some accounts
the four castes were derived from four different
progenitors; according to others they were all
descendants of Manu, the common ancestor of
humanity. According to some, the castes
were naturally distinguished by different Gunas
involving varieties of moral character; and accord-
ing to others, mankind was originally endowed with
the same uniform moral qualities, there being no
distinction of classes, and the existing dis-
tribution has arisen out of differences of
character and occupation. While it is true that the
inter-mixture of castes has given rise to new castes,
it is not possible to accept the theory contained in
Manu which seeks to account for the origin not
merely of castes, but of the racial divisions of man-
kind, like Yavanas (or Greeks), Sakas (or
Scythians), Pahlavas and the Chinese, by sup-
posing that they were Ksattriya tribes who had
gradually sunk to the condition of Siidras as the
result of their omission of their sacred rites and of
their not consulting the Brahmanas.? It is obvious
that no weight can be attached to ethnological state-
ments based upon such wild and fanciful conjec-
tures. While the theories of origin embodied in
such speculations cannot furnish any basis for
rational conclusions, the Smrtis furnish indirect
indications with regard to the history of caste at
different epochs. Valuable use has been made of
the data contained in the Vedas, the epics and the

1 For a summary of the accounts of the ancient Hindu writers,

see Sir W. Muir: Sanskrit Texts (3rd edition), Vol. I, p. 159,
2 Manu, X, 43-4.
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Smrtis by modern scholars, European and Indian.
I will briefly refer to the conclusions which seem
to emerge from their researches. Whether the
caste system had been developed during the age of
the Rg Veda has been a subject of controversy and
it has been said that the Purusa Siikta was a later
composition than the bulk of the Rg Veda and can-
not therefore prove the state of things which
existed when the bulk of that Veda was composed.
The Purusa Siikta is obviously a speculation on a
system which was flourishing at the time and the
origin of which must have been lost in antiquity.
I¢ is difficult to accept the opinion of Prof. Rapson
that the institution of caste is essentially of Brah-
minical origin and that it is based on the religious
unity of the family symbolised by offerings to de-
ceased ancestors and the doctrine of Svakarma.
(This word is used by Rapson. But ‘Svadharma’
is the more appropriate and commonly used term.)
The Brahminical theories were either allegorical
representations or speculative explanations of a
pre-existing institution and the institution was not
the consequence of the theory. The religious unity
of the family and offerings to deceased ancestors
were not confined to the Hindus or to India. They
were to be found among the Romans and other
nations also and the doctrine of Svakarma
(or Svadharma) as a religious doctrine was
rather the offspring than the parent of the
institution of caste. According to Prof. Keith,
there is no actual proof in the Rg Veda

% Cambridge History of India, Vol. I, p. 53.
10
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that the priesthood was not then a closed hereditary
class. There are traces of the division of the
Aryan tribe into the “holy power (Brahman), the
kingly power (Ksatra) and the commonalty (Vi$),
and though the caste system was only in process of
development in the Rg Veda, it seems impossible
to deny that much of the groundwork upon which
the later elaborate structure was based was already
in existence.”* The kingship was normally here-
ditary and-there is no trace that the king was deve-
loped from the priest. According to E. Senart,’
there is a distinction between Varna and Jati, the
former corresponding to class and the latter #o
caste. But the two words are generally used by
Sanskrit writers in one and the same sense. Etymo-
logically Varna indicated colour which depended
on race, but as the Dvijas were in all probability of
the same racial stock and divided only by occupa-
tion, they could not have formed three separate
Varnas or colours. The original divisions of
Varnas could have been only two, the fair-skinned
Aryans and the dark-skinned Siidras or Dasyus.
When divisions of occupation led to separate
groups and racial and occupational differences com-
bined to help the formation of separate new
groups, there must have grown up a tendency to
use the words ‘Varna’ and ‘Jati’ in the same sense
of exclusive groups or castes. The notion of ex-
clusive groups permeated even the Aryan Dvijas
and the occupational divisions among them were
also designated as Varnas.

1 Cambridge History of India, Vol. I, pp. 93-%4,
2 E. Senart: Caste in India, p. 128.
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According to Mr. C. V. Vaidya, the Indian
Aryans had already developed caste before
the beginning of the epic period which he
places at 3000B.C., and the germs of caste
were probably brought by the Indo-Aryans
from their original home or developed during the
Vedic period. Mr. Vaidya relies upon the facts
admitted by Sir H. Risley that “among the
Iranians there were four divisions of society, viz.,
priests, warriors, agriculturists and artisans, and
that the priests or the Atharvans did not generally
give their daughters in marriage to the men of the
lower classes.” The tendency to restrict marri-
ages to the same class can be discovered among
other communities belonging to the Aryan race, as
for instance, among the Romans.” When the
Aryans invaded India and settled in the Punjab,
they were divided into three classes composed of
the priest, the warrior and the agriculturist. The
Siidras or Dasas were entirely of a different race
and colour and they had to labour in the fields and

1C. V. Vaidya: Epic India, p. 53.

2 Prejudices based upon colour or race are deep-rooted in
human nature and have created a strong aversion to inter-
marriages in modern times. Inter-marriages between Whites and
Negroes have been the subject of statutory prohibition in America.
“The Anglo-Saxon aversion to the black race is thus expressed
by an English writer: ‘We hate slavery, but we hate the Negroes
still more’.” (E. Westermarck: The Origin and Development of
the Moral Ideas, Vol. 1, p. 714.)

The German penal code has been recently sought to be revised
on Nazi lines by declaring the invalidity of marriages between
Germans and non-Aryans like Jews, Negroes and other coloured
people. The intermingling of German blood with foreign blood
communities or races is forbidden. Any sexual relationship be-
tween Germans and non-Aryans will be regarded as treason and
punishable in the case of both parties.
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do other menial work. The upper three classes were
of the same race and colour and had marriage rela-
tions with one another. During this period which
was anterior to the time of the Manusmyrti, a son
born of a Brahmin from a wife belonging to any
of the first three castes was a Brahmin.  There
were only four castes and a fifth did not exist.” At
first the Aryans did not allow marriage relations
with the fourth caste, i.e., the Sitidras. There
were exceptions to this rule, especially among the
Vaisyas or agriculturists who were in constant
contact with the Siidra or labouring class. Siidra
wives were taken rarely by the Brahmins, oftenby
the Ksattriyas and more frequently by the Vaisyas.
The practice which previously obtained among the
Indo-Aryans inter se was for the progeny to follow
the caste of the father. There was a repugnance
to the application of this rule to the offspring of
Stidra wives. The Brahmins assigned a separate
caste to such progeny and strongly interdicted such
marriages. The next step was for the Ksattriyas
following the example of the Brahmins to prevent
the son born of a Siidra wife taking equal rank with
sons of Ksattriya wives. No separate name was
assigned to the son of a Vaidya by a Stidra woman,
probably because such inter-mixture of race
was more pronounced in this case. The
next step was to place a further restriction

! fag oty Srar & s w33 |
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Mahabharata, Anusdsanaparva, 47, 17-18.
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upon the marriage of a Brahmin with a Vaisya
woman owing to the fact that the Vaisya blood had
lost its purity by inter-mixture. The son of a
Brahmin by a VaiSya wife was treated as a Vaisya.
The son of a Brahmin by women of the first two
castes was a Brahmin. But when more than one
caste intervened between the Brahmin and his
wife, the progeny was regarded as belonging to the
caste of the mother. In the time of Manu
probably and certainly in the days of Yajfiavalkya
the restrictions on marriage had made further pro-
gress and a separate caste was assigned to the son
ofea Brahmin by a Ksattriya wife also. Mr. Vaidya’s
theory is supported by the passages to be found in
Manu and other Smrtis regarding the status of
sons born of Anuloma marriages with wives of
different castes. Originally the property of a
deceased Brahmin had to be divided into ten shares,
four were to go to the share of a son by a Brahmin
wife, three to the son by a Ksattriya wife, two to
the son by a Vaisya wife and one to the son by a
Stidra wife.? Pratiloma marriages were con-
demned and the progeny was generally despised as
half-caste. The further development of caste
grew apace with the spread of the Aryans in the
country and the larger opportunities for contact
between the Aryans and the Siidras and aborigines.

Starting originally in difference of occupations

I qrqrarqe (e gAAET SaEd |
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Mahabhdrata, Anusdsanaparva, 48, 4.
2 Manu, 1X, 153.
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the conception of caste was modified by contact
with people of alien races and colour after the in-
vasion of India by the Aryans. Its further
development was determined by considerations of
racial purity or admixture. These factors and
community of creed seem to me sufficient to account
for the four main divisions of caste. The numer-
ous fantastic ramifications of caste were deter-
mined by other considerations, such as residence
in the same place, community of language, growing
differences in occupations and the like. The Brah-
mins could not possibly have created the institution
of caste, though they indulged in speculations and
theories about the origin of caste and, like the
priestly class in other countries, endeavoured to
exalt the status of the priest and the warrior. It
is also probable that when some of the non-Aryan
races invaded India and were sufficiently assimilated
to the people of the country in language, manners
and customs, the Brahmins helped to discover pedi-
grees establishing the genealogical connection of
the ruling families with the ancient Aryan chiefs
of India.

It is pointed out by Mr. Vaidya that in king
Harsa’s days a Ksattriya could marry a Vaisya
woman and a Brahmin could marry a Sidra
woman. Bana, the famous Sanskrit author,
had two Parasava brothers, i.e., born of a Brahmin
father by a Stdra wife. But at the time. of
Alberuni’s visit (about 1030 A.D.) the practice of
a Brahmin marrying out51de his own caste had
fallen into disuse.
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It has been suggested by some social reformers
that caste had originally nothing to do with birth
and was merely a distinction based upon qualities,
character and occupation. They rely upon a
passage in the Gita' and certain passages occurring
in the Mahabharata.®* The verse in the Gitd merely
states that the division into four castes was made
by the Creator Himself with reference to the func-
tional occupations of society and the innate quali-
ties and dispositions of men befitting them for one
or other of the functions. This verse must be
regarded as a speculative account of the origin of
the four main castes and contains a considerable
measure of truth. But there can be no doubt that
whatever the reasons for the origin of the system,
castes soon became hereditary and more or less
rigid.  Fictions might have been occasionally
adopted for the purpose of absorbing new tribes into
a caste, but the theory has throughout been that
the caste of an individual is determined by birth,
t.e., parentage. The considerations which fur-
nished the historical origin of caste or which often
led to the multiplication of castes have never affect-
ed, during the course of ages, the popular belief in
the hereditary character of the institution. A per-
son may of course lose caste by misconduct. There
are also instances in the old legends of persons
being exalted to a higher caste by virtue of their
austerities. It is also stated in some of the Smrtis
that by inter-marriages in successive generations

1 Bhagavadgita, 1V, 13.
2 See verses 21, 23, 25, 26, 31-35 of Adhyiya 180, Vanaparva.
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an exaltation or degradation of caste may be
brought about.* The passages in the Mahabharata
which are relied upon contain a discussion between
Nahusa (transformed into a python) and Yudhis-
thira as to how caste was to be determined.
The answer given by Yudhisthira might at
first sight seem to support the view that
it was to be determined by character and con-
duct, but reading the passages as a whole, the proper
interpretation seems to be that a Stidra possessing
the qualities and virtues of a Brahmin should be
treated as a Brahmin and vice versa. There is a
well-known maxim in Sanskrit that a fact cannet
be altered by a hundred texts. The fact of
parentage in a certain caste could not possibly be
altered.  But the social esteem of the individual
would depend upon his character. If Yudhisthira
meant to suggest that caste was determined simply
by character and not by birth, the view is opposed
to the facts of history. The verses dealing with
this point start with the assumption that the indi-
viduals whose social position was considered were
Siidras and Brahmins.> Another conclusion which
might be fairly drawn from the later verses in the
same chapter is that where on account of the ad-
mixture of castes and irregular connections between
them the paternity of an individual was not ascer-
tainable, it should be inferred from his character
and conduct and that membership of the twice-born
classes was dependent not merely upon birth, but

1 Manu, X, 42.
2 See verse 25.
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also upon the performance of the sacraments pre-
scribed for the twice-born. While we may deplore
the evil effects of the institution, it is not possible
to entertain the view that social classifications were
determined merely by character.

There were no serious restrictions upon inter-
dining among the twice-born classes. According
to the Smrti of Vyasa,” Dvijas can take meals with
each other, and all that is necessary is that the per-
son whose food one takes must be a member of a
known family. The Smrtis allowed the taking of
food by Dvijas with certain classes of Siidras also.’
Agcording to Gautama, a Brahmin may eat the
food given by twice-born men who are praised for
the faithful performance of their duties. He
may also take food from a herdsman, a husband-
man, an acquaintance of the family, a barber and a
servant. If the means of sustaining life cannot
be otherwise procured, they may be accepted from
a Stdra. Food brought unsolicited, small fish,
venison, and roasted grain, if offered spontaneously
by a man of any caste, must not be refused.’
According to Apastamba, pure men of the first three
castes could prepare the food of the householder
which is used at the Vai§vadeva offering; or Siidras
may prepare the food under the superintendence of
a man of the Arya (s.e., any of the first three)
caste. If the food has been prepared by a Siidra
cook without supervision, it should be placed on the

1 PVyasa, 111, 52.

2C. V. Vaidya: History of Medieval India Vol, II, p. 186.
® Gautama, XVII, 1-6.

11
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fire and sprinkled with water and it is then fit for
the gods.!  According to Manu, the members of
the Stidra caste from whom a Brahmin may take
food are a man’s own cultivator, his family friend,
his cowherd, his slave, his barber and a poor man
who has taken service under him.” In the Dharma-
vyadha episode of the Mahabharata, a Brahmin was
advised by a Brahmin lady to seek knowledge of
Dharma from a butcher and he accepted water at the
hands of the butcher.® Udayanacarya, the author
of the Nyayakusumasjali, who lived about the tenth
century, complained that in his time there had
been a degeneracy of the Brahmins in the matter ,of
sexual relations and procreation, in the restriction
of their studies to one Sakha only of the Veda and
in regard to their occupation and livelihood, and he
stated that Brahmins had begun to take food even
from Sidras.* The restrictions in the matter of
inter-dining must have become more stringent in
subsequent times.

According to Manu, the three means of liveli-
hood open to a Brahmin were teaching, officiat-
ing at sacrifices for others and accepting gifts
from pure men. These were forbidden to a
Ksattriya and a Vaisya. The profession of arms
was a legitimate one for a Ksattriya; and trade,
agriculture and cattle-breeding were the prescribed

1 dpastamba, 11, ii, 3, 1, 4, 9.

2 Manu, IV, 253.

3 Vanaparva, 207, 18.

¢ Nyayakusumdiijali, Stabaka II, Karika, 3. (Chowkhamba
edition, p. 56.)



CASTE 83

occupations of a Vaisya.* But if a Brahmin was
unable to procure subsistence by his own special
occupations, he could adopt any of the occupations
of a Ksattriya or a VaiS§ya. It is very curious
that even in cases where a Brahmin is reduced to the
necessity of adopting these occupations, he is prohi-
bited from the pursuit of agriculture, the reason
being that it causes injury to many beings and
requires external aid like bulls, implements,
etc.; the ploughshare injures the earth and
the beings living in the earth.? There is a
very long and most ourious list of exceptions.” A
Kesattriya is also permitted in distress to adopt the
occupations open to a VaiS§ya and a Vaisya may
subsist by following the occupations of a Stdra.*
But neither a Ksattriya nor a Vaisya is allowed to
adopt any of the occupations of a higher caste,
the penalty for a breach being deprivation of pro-
perty and banishment.® A S{idra who is unable to
find service under the twice-born classes may in
distress maintain himself by handicraft and may
follow those mechanical occupations by following
which the twice-born are best served.® It will be
seen from a perusal of these rules and restrictions
that they could not possibly have been strictly fol-
lowed at any time and that they must have been
more honoured in the breach than in the obser-

1 Manw, 1, 88-90. See also Apastamba, I1, v, 10, 4-7.

2 Ibid., X, 81-84. See also Gautama, VII,

81bid., X, 85-%4. See also Gautama, VII,

4Ibid., X, 95, 98. See also Gautama, VII,

5Ibid., X, 96.

8 Ibid., X, 99-100.
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vance. In case of necessity a Brahmin may study
even under a non-Brahmin. Considerable laxity
seems to have grown up with regard to the pursuit
of the prescribed occupations owing to the influence
of Buddhism and economic necessity. The picture
furnished by the Jataka Tales of social and economic
conditions shows many instances of such laxity."

Outcastes seem to have always existed in
society and to have been regarded as untouchable.
According to Apastamba it was sinful to touch,
speak to or look at a Candila, and penances were
prescribed for this.? Yijfiavalkya provided for the
punishment of a Candila who touched a man-of
the higher castes.” The Chinese Traveller Hieun-
Tsang noticed the segregation of the outcastes out-
side towns and villages. The same thing was also
noticed by Fa-Hian who states that the Candalas
“live away from other people and when they
approach a city or a market, they beat a piece of
wood in order to distinguish themselves.  Then
people know who they are and avoid coming into
contact with them.”*

To understand the attitude of the Smrti-
writers with regard to the treatment of Sidras, it
is necessary to bear in mind that the Siidras were
different in colour and race from the Aryan settlers
and had been conquered by the Aryans and reduced
to servitude. The term ‘Dasa’ or ‘Dasyu’ which was

W See Cambridge History of India, Vol. 1, pp. 209-210.

2 Apastambe, 11, i, 2, 8-9.

3 Yajriavalkya, 11, 234, 237.

4 Travels of Fa-Hian (399-414 A.D.), re-translated by H. A.
Giles, p. 21.
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applied to them originally meant a foe. They
were therefore treated as slaves or as members of
a servile class and their primary duty was to serve
the twice-born classes. Just as the Negroes were
considered by the European settlers in America as
the descendants of Ham meant under the curse pro-
nounced by Noah to be kept in slavery, the Aryan
settlers in India also set up the theory that
the Siidras were created to serve the twice-
born classes.*  The Siidras were forbidden
to study the Vedas and could acquire a knowledge
of Dharma from the Puranas and other sources.
Agcording to the Aitareya Brahmana, a Stdra is
the servant of another liable to be expelled at will
and to be slain at pleasure.” The Siidra was created
to be the slave of the Brahmin, and even if he is
emancipated by his master, he is not released from
his servile status.” A twice-born man is directed
by Manu not to give advice to a Siidra on secular
or religious matters. According to Gautama, to

1, Cf. the treatment accorded to the Bushmen in Africa and
Australia by the Europcan colonists and to the negrocs in the
Southcrn States of America (E. Westermarck: The Origin and
Development of the Moral Ideals, Vol. 1, pp. 370-371 and 712-714).

See also Encyclopaedia of the Social Sciences, Vol. XI, p. 339,
Negro problem. “Discrimination against negroes took various forms,
residential segregation, separation of the races in public convey-
ances and places of amusement, exclusion of negroes from public
institutions and educational discrimination. Disfranchisement and
social discrimination had their counterpart in all branches of in-
dustry except agriculture and domestic and personal service”.

2 Aitareya Brahmana, VII, xxix, 4.

It is reported by Lumholtz that once or twice colonists offered
to shoot blacks for him so that he might get their skulls (E.
Westermarck: The Origin and Development of the Moral Ideas,
Vol. 1, p. 371).

3 Manu, VIII, 413414,
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defray the expenses of a wedding, a man may take
money by fraud or force from a Sidra “If a
sacrifice offered by a twice-born man and
especially by a Brahmana cannot be completed for
want of any requisite, the article required for com-
pletion may be taken forcibly from the house of
any VaiSya who owns a large number of cattle, but
does not perform the Soma or minor sacrifices.
The Brahmin is also allowed to take at his pleasure
two or three articles required for a sacrifice from
the house of a Siidra, since a Siidra has no business
with sacrifices. If a Dvija possessing a hundred
cows does not kindle the sacred fire, or one possess-
ing a thousand cows does not perform the Soma
sacrifice, a Dvija who performs the sacrifice may
unhesitatingly take the two or three articles from
their houses, even though they be Brahmanas or
Ksattriyas; or he may take by force or fraud from
a Brahmana who always accepts and never gives
and who refuses to give them. Thus the fame of
the taker will spread and his merit increase.””?
Likewise he who has famished for three days may
on the fourth day take what he requires for a day’s
subsistence either from a man who neglects his
sacred duties or from the threshing floor or from
a house or wherever he finds it. But if the owner
should ask him, he must confess his deed and its
causes. But on such occasions a Ksattriya must
never take the property of a virtuous Brihmana.
If he is starving, he may appropriate things

1 Gautama, XVIII, 24,
2 Manw, XI, 11-15,
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from a Stidra or from a twice-born who neglects
his duties. And finally it is stated that “he who
takes what is permitted by the texts on such occa-
sions and bestows it on the virtuous becomes a raft
enabling the owner to tide over the effects of
his sin and the taker over his distress.” These
extraordinary rules are deduced from the sacerdotal
theory that ‘“whatever exists in the world is the
property of the Brahmana; on account of the ex-
cellence of his origin, the Brahmana is entitled to it
all.”® It is of course obvious that the object of
this and other verses of a like character is merely
laudatory and intended to indicate the exalted status
of the Brahmana in the social order. The prin-
ciple of exaggeration is often resorted to in the
sacred books for the purpose of emphasising the
merit or demerit of a person or an action, a virtue or
a vice. Texts of this sort are intended to convey
praise or censure and are treated as Arthavada
statements which have no obligatory force. They
could only be invoked in favour of the ideal Brah-
min who conducts himself according to the letter
and the spirit of the sacred ordinances, and such
Brahmins must, from the very necessities of the
case, have been exceptionally few. It is further
obvious that such rules could not possibly have
been practically enforced at any time. But it can-
not be denied that the differences in social status
led to inequalities in the treatment of the different
classes.
1 Manu, XI, 16-18. See also Gautama, XVIII, 28-32.

2Ibid., XI, 19.
# Ibid., I, 100.



CHAPTER V.
SLAVERY

SLAVERY prevailed in most countries in the world
and even among communities claiming to be
civilised. Abundant evidence of its existence is to
be found in the most ancient Hindu literature.
Whenever a country was conquered by foreigners,
the conquering nation or tribe reduced the inhabi-
tants, or at any rate those who were taken captives
in battle, to slavery. Seven kinds of slaves
are referred to by Manu: he who is made a captive
fighting under the standard of a defeated king, he
who has become a slave for his subsistence, he who
is born of a slave in the house, he who has been
bought for a price, he who is given by his owner as
a slave, he who has been inherited from ancestors
as a slave and he who has been enslaved by way
of punishment because he cannot pay a debt or
fine.' A slave had no property and whatever he
acquired belonged to his master. A Brahmin
could under no circumstances be reduced to slavery.
Though in strict theory the slave had no rights,
his lot was mitigated in practice and the later
Dharma Sastras recognise the duty of a master to
treat his slaves kindly. According to Apastamba,
a man may stint himself, his wife or his children.
in their food, but never a slave who does his work.?

1 Manu, VIII, 415,
2 4pastamba, 11, iv, 9, 11.
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Manu laid down that a man must not quarrel with
his slaves, since they follow him as his shadow.* As
a slave possessed no property, he was liable to be
taxed in manual labour.

According to the Arthasastra of Kautilya
which probably depicts the state of things in the
Maurya period, a slave may acquire property by
his own labour performed without prejudice to his
master. He may also acquire by inheritance from
his father and he may redeem himself and become
an Arya again.® This probably refers to an Arya
or twice-born man who has become a slave and not
ta one of the aboriginal classes. This is also
inferable from the passage which recognises
the possibility of an Arya mortgaging him-
self as a slave on account of distress or
necessity. A man who robbed a slave of his
wealth was liable to punishment. A slave might
purchase his freedom by any earning acquired ir-
respective of his master’s service, and ransom from
outside could not be refused.® A female slave on
whom a child had been begotten by her master and
her chiid were entitled to freedom. If sucha female
slave attended to the affairs of her master’s family
or house after his death, even her brother, mother
and sister earned their freedom, if they were slaves
of the same master.* A fresh sale or mortgage of
a slave after he or she had been redeemed from the

1 Manu, IV, 180, 185.

2 Arthasastra (Mysore edition), p. 182.
3 Ibid., p. 183.

¢ Ibid., p. 183.

12
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purchaser or pledgee was an offence, if the slave
did not consent. A slave-child below eight years
of age who had no relations could not be employed
against his will in degrading occupations, nor sold
or pledged in a distant country. Nor could a preg-
nant slave be sold or pledged without making provi-
sion for the expenses of her confinement. On the
death of the slave, his property passed to his own
kinsmen and it was only in default of such kinsmen
that it went to the master.* A virgin slave who had
been pledged and ravished by the pledgee was entitl-
ed to a Sulka or bride-price and the ravisher lost the
amount of the pledge and paid a fine to the govern-
ment.?

In course of time the position of the slave
underwent further improvement. During the
Buddhist period slaves do not appear to have been
kept as a rule in great numbers either in the house
or, as in the West, at mining or plantation work.
Their treatment differed of course according to the
disposition and capacity of both master and slave.
The Jataka Tales contain scarcely any evidence of
ill-treatment and on the other hand the slave was
often petted and permitted to learn writing and
handicrafts, besides his ordinary duties as valet and
foot-man. But if he committed a fault, he was lia-
ble to be beaten, imprisoned, branded and fed on
slaves’ fare.® The treatment of slaves in oriental
countries and in Greece and Rome was generally

3 Arthasdstra (Mysore edition), p. 183.
2Jbid., p. 182.
8 Cambridge History of India, Vol. I, p. 205.
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free from the cruelty and inhumanity which attend-
ed the treatment of negro slaves by the Christian
nations of Europe. The facts adduced by E.
Westermarck in his chapter on slavery amply justify
his conclusion that the system of slavery which
prevailed in the British colonies and in the slave
States of North America surpassed in cruelty the
slavery of any pagan country, ancient or modern.*

Considerable confusion has arisen from the
practice of describing all Siidras as Dasas or slaves.
Where whole tribes were reduced to subjection,
the probabilities are that while some of the abori-
ginal inhabitants became slaves pure and simple of
individual owners, the rest would rather stand in
the relationship of unattached labourers or serfs,
as conjectured by Prof. Keith.? Even those who
were not serfs attached to any land would probably
be in the position of mere labourers whose primary
occupation would be to do service for the members
of the twice-born classes and especially for the
Brahmins. If a Sidra was unable to find employ-
ment under them, he could adopt the profession of
a Vaisya and become a herdsman or a trader. A
Siidra who was unable to find service with the twice-
born and threatened with the loss of his family
through hunger might maintain himself by handi-
crafts.’

2See E. Westermarck: The Origin and Development of the
Moral Ideas, Vol. 1, pp. 704-714.

2 Cambridge History of India, Vol. I, p. 129; Macdonell and
Keith: Vedic Index, Vol. 11, p. 388.

8 Manu, X, 99.



CHAPTER VI.
LAW AND JUSTICE

Tue social order of the Hindus was founded not
upon the comparatively modern democratic principle
of equality, but upon the conception of a social hier-
archy based upon caste and sanctioned by religion.
Though the Hindus attached the greatest impor-
tance to the virtues of justice and impartiality,’
their conceptions were deeply permeated by the
notion of inequality among the castes and sexes.
The only way in which the social fabric could be
maintained was by making every individual know
his place in the social order and keep to it. While
the principle of equality was applicable within the
limits of each class or caste, the principle of dis-
crimination was adopted as between one caste and
another. While the relative estimation in which
the three upper classes were held depended mainly
upon the character of the occupations prescribed
for or practised by them, the gulf which separated
them from the Stidras was due to racial considera-
tions and the tendency to despise conquered peoples.
The prestige and ascendancy of the higher classes
could only be maintained by a differential treatment
of the different castes. The notions of inequality
between the different orders in social status were
reflected in the administration of law and justice.

1 Manw, VIII, 173.
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Strange as it may seem to us who have been brought
up in the modern notions of human equality and in
the principles of the present-day English law which
make no distinction between man and man, it does
not require any imagination or research to realise
the strength of the influence exercised by racial
and aristocratic considerations, or the deeply rooted
feeling of inequality between the sexes. It would
be easy to collect numerous examples of discrimi-
nation in the administration of the law from sys-
tems ancient and modern, primitive and civilised.*
Even in the time of the later Sarmhitas and Siitras
a differentiation was made in the wergeld payabhle
for murder. The Sitras fix the wergeld of a
Ksattriya at a thousand cows, of a Vaisya at a
hundred and of a Siidra at ten, with a bull over and
above for the king as a reward for his intervention.?

1 In British India the Criminal Procedurec Code in force
till 1923 recognised racial distinctions, and European British sub-
jects and other Europeans and Americans enjoyed special privileges.
Even after the amendments introduced in the existing Criminal
Procedure Code, this position of privilege is still maintained, though
in an attenuated form. The recent deposition of Tshekedi, a rul-
ing chief in Bechuanaland, for inflicting the punishment of flogging
on a worthless Europcan resident in native territory is an illustra-
tion of the length to which the representatives of the British
Government are prepared to go in the maintenance of their racial
prestige.

2 Apastamba, 1, ix, 24, 1-4; Gautama, XXI1I, 14-16.

Cf. “The laws of the Brets and Scots estimated the life of the
King of Scots at a thousand cows; that of an earl’s son, or a thane,
at a hundred cows; that of a villein at sixteen cows. A similar
system prevailed among the Celtic peoples generally, as also among
the Teutons. A man’s wergeld or life-price varied according to
his rank, birth or office; and so minutely was it graduated, that
a great part of many Teutonic laws was taken up by provisions
fixing its amount in different cases. In English laws of the Norman
age the wer or villanus is still only reckoned at £4, whilst that of the
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The wergeld payable for women was the same as
that fixed for a Stidra.*

Distinctions were made both in civil and in
criminal law between castes and sexes. The general
principle adopted was that rights, duties and liabili-
ties varied with caste or sex and punishments and
damages were determined by the status of the accus-
ed or defendant and that of the complainant or
plaintiff. The principle of discrimination was ap-
plied even with regard to the composition of the
court, the competency of witnesses and the ordeals
to be applied where evidence might be wanting.
Though the system of caste had not attained full
development or rigidity during the Vedic period,
the social distinctions were well marked, especially
those founded upon the difference of colour and
race, between the invading Aryans and the original
inhabitants whom they reduced to subjection.
The remark of Prof. Keith that in the age of the
later Sarhhitas the Brahmana had preference in
his law cases is based upon his interpretation of a

homo plene nobilis is £25.” (E. Westermarck: The Origin and
Development of the Moral Ideas, Vol. I, p. 431.)

“From the beginning of the Empire (of Rome) the citizens
were divided into privileged classes and commonalty—uterque ordo
and plebs—and, whilst a commoner who was guilty of murder was
punished with death, a murderer belonging to the privileged classes
was generally punished with deportatio only. In the Middle Ages a
similar privilege was granted by Italian and Spanish laws to man-
slayers of noble birth”. (E. Westermarck: The Origin and Develop-
ment of the Moral Ideas, Vol. I, p. 433.)

1 Bodhayana, 1, x, 19, 3.

“According to Cambrian law the blood-price of a woman was
half that of her brother.” (E. Westermarck: The Origin and
Development of the Moral Ideas, Vol. 1, p. 420.)
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passage in the Taittiriya Samhita. The real mean-
ing of the passage seems to be the one adopted by
Sayana in his Bhasya. Instead of referring to
any litigation the passage seems to refer to a dis-
pute between a Brahmin and a non-Brahmin
regarding their relative superiority and the passage
merely requires the referee of the dispute to support
the claim of the Brahmin to superiority.

There were legal limits to the rate of interest
to be taken from debtors and it varied according to
the caste of the debtor from two per cent. per men-
sgm in the case of the Brahmin debtor to three, four
and five per cent. in the case of the Ksattriya,
Vaidya and Siidra.?

It is strange to find that, besides the remedy
open to him in a court of justice, the creditor could
also adopt various methods of self-help. He could
have recourse to persuasion, to tricks, to force and
to the customary practice of sitting in Dharna at
the debtor’s door and threatening to fast unto death.
The debt due to a Brahmin had precedence even
over the debt due to the king. But after the debts
due to the Brahmin and to the king were discharged,
the debts due to other creditors obtained priority
in the order of time."

1 Taittiriya Samhita, 1I, v. 11. See p. 203 of Prof. Keith’s
translation, Vol. 18, Harvard Oriental Series.

2 Manu, VIII, 142; Yassiavalkya, II, 37.
8 Yajriavalkya, 11, 41.
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To a charge of defamation, truth was no
answer.’ A Ksattriya who defamed a Brahmin was
liable to a fine of a hundred Panas, a Vaisya to a
fine of a hundred and fifty or two hundred Panas,
and a Stidra was liable to corporal punishment.
But a Brahmin who defamed a Ksattriya, Vaisya
or Siidra was liable to a fine of fifty, twenty-five
or twelve Panas. For defamation of a twice-born
man by a man of an equal caste, the penalty was
twelve Panas. A Siidra who insulted a twice-
born man with gross invective was liable to have
his tongue cut off. If he mentioned the names
and castes of the twice-born with contumely, an
iron nail ten inches long should be thrust red-hot
into his mouth, and if he arrogantly taught
Brahmanas their duty, the king should cause hot
oil to be poured into his mouth and into his ears.?
In case of assault, with whatever limb a man of
the lowest caste caused hurt to a man of the three
higher castes, that limb should be cut off. If he
raised his hand or stick, he should have his hand
cut off. If in anger he kicked with his foot, he
should have his foot cut off. A low-caste man
who tried to place himself in the same seat with
a man of high caste should be branded on his hip
and banished, or the king should cause his posteriors
to be gashed.® One who kidnapped persons of

1 See Ndrada, XV-XVI, 21.

2 Manu, VIII, 267-272.

8Ibid., VIII, 279-281.

Cf. the provision of the Code of Louisiana that “free people
of colour ought never to insult or strike white people nor pre-
sume to conceive themselves equal to the whites; but on the contrary,
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noble family and especially women, or stole precious
gems was liable to capital punishment.* According
to Brhaspati, the kidnapper was to be burnt by the
king with fire kept up with chaff.®* For stealing
goods belonging to Brahmanas, for piercing
the nostrils of a barren cow and for steal-
ing other cattle belonging to Brahmanas, the
offender should lose half his {foot.” With
whatever limb a thief in any way committed
an offence against men, he should be deprived by
the king of that limb in order to prevent a repetition
of the crime. The king was required to leave no
offender unpunished, whether the offender were a
father, mother, wife, son, a teacher, a domestic
priest or a friend.’

In the midst of all these differential rules
of punishment, it is interesting to find a
recognition in certain cases at least of the
principle that the gravity of the offence increases
in proportion to the status of the offender, as he is
presumed to know the nature of the offence. In
a case of theft, a Vaisya and a Ksattriya are liable
to pay double and four times the fine payable by
a Stdra; but a Brihmana thief is liable to eight

they ought to yield to them on every occasion, and never speak
or answer them but with respect, under the penalty of imprison-
ment, according to the nature of the offence.” (E. Westermarck:
The Origin and Development of the Moral Ideas, Vol. 1, p. 714.)

1 Manu, VIII, 323.

2 Brhaspati, XXI1I, 18,

8 Manu, VIII, 325.

4 Ibid.,, VIII, 334.

8 Ibid., VIII, 335; Mahabhdrata, Santiparvae, 121, 60.
13



98 EVOLUTION OF HINDU MORAL IDEALS

or even sixteen times the fine.' Where the king
was himself an offender, he had to pay a thousand
times the fine payable by an ordinary person.” In
such a case the fine paid by the king should be
either thrown into the water or distributed as gifts
to Brahmanas, the reason being that Varuna is the
lord of punishment and punishes even kings, and
that a Brahmana who has learnt the entire Veda
is the lord of the whole world.?

A Brahmin was exempt from capital punish-
ment,* but he was liable to be deported with his
property.” In the exercise of self-defence a
man may slay an assassin who approaches
with a murderous intent, whether he be one’s
own teacher, a child, an aged man or a
Brahmin deeply versed in the Vedas. Adultery
was generally punished with great severity. The
king was recommended to adopt punishments
which would strike terror.”  Prisons were to be
placed near a high road where the suffering and
disfigured offenders could be seen by the passers-
by.* The punishment for adultery except in the

1 Manu, VIII, 337-338.

2 [bid., VIII, 336.

8 Ibid., 1X, 244-245.

4 The immunities enjoyed by the Brahmins have some analogy
to the benefits of clergy and other privileges enjoyed by the clergy
and nobles in Europe. They were abolished in France by the revo-
lution in 1789. The whole structure of medieval society in Europe
was moulded in the spirit of caste. (See L. T. Hobhouse: Morals
i Evolution, Vol. 1, pp. 322, 324, 329.)

5 Manu, VIII, 123-124, 380; sce also Arthasastra (Mysore edi-
tion), p. 220.

8 Manw, VIII, 350.

7 Ibid., VIII, 352.

8Ibid., IX, 288. With the same object, the execution of certain
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case of a Brahmin was death, for Manu says that
the wives of all the castes must be carefully
guarded’ A man of low caste who made love
to a maiden of a higher caste was liable to corporal
punishment.? The methods of punishment en-
joined by the Smrtis were barbarous and especially
so in the case of sexual offences.® A woman guilty
of adultery should be sentenced by the king to be
devoured by dogs in a place frequented by many.
The male offender was to be burnt to death.* A
Stidra who had intercourse with a woman of the
twice-born classes was liable to be punished, if
she was left unguarded, with the deprivation of
the offending organ and all his property; and if
she was guarded, with loss of everything, even his
life.®  Certain offences were regarded as mortal

prisoners condemned to dcath in Sind was carried out in public
by the British authorities.

1 Manu, VIII, 359.

2 [bid., VIII, 366.

8 Cf. “Mutilation or amputation of the offending member was a
common form of punishment among the Greeks, Romans and
Teutons. Medieval codes contain numerous instances of it.” (E.
‘Westermarck: The Origin and Development of the Moral Ideas,
Vol. 1, p. 521.)

The tortures applied to witches and to persons guilty of heresy
werc of fiendish cruelty. For an account of these tortures and of
those employed in the administration of justice in the 16th, 17th
and 18th centuries in Europe, see Preserved Smith: A4 History of
Modern Culture, Vol. I, pp. 438, 439, 442, 463 and 496.

The brutal punishment of hanging, drawing and quartering was
in force in England for the offence of treason till 1867. The last
instance in which the sentence was carried out occurred in 1803.
For the barbarity of the criminal law in Europe down to the nine-
teenth century refer to L. T. Hobhouse: Morals in Evolution, Vol.
I, p. 112, See also E. Westermarck: The Origin and Development
of the Moral Ideas, Vol. 1, pp. 137-138.

4 Manu, VIII, 371-372.

5 Ibid., VIII, 374.
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sins causing a degradation of caste. The slayer
of a Brihmana, a twice-born man who drinks
spirituous liquor, he who steals the gold of a
Braihmana and he who violates a Guru’s bed are
guilty of Mahapatakas." One of the punishments
prescribed for these mortal sins is branding on
the forehead with appropriate marks.”? But the
performance of the prescribed penances saved the
offender from being branded, though not from
liability to other punishments.® According to
Narada, if a member of a degraded class or an
outcaste should insult a superior, he could be
whipped on the spot by the man who was insulted.
The king was also at liberty to whip him.* House-
breakers by night should have their hands cut off
and then impaled.® According to Brhaspati,
house-breakers were liable to impalement and
highwaymen to be hanged by the neck from
a tree.® A cow-stealer should have his nose cut oft
and should be fettered and plunged into water.

It is interesting to note that the writers on
Dharma Sastra recognised a positive duty to render
help on hearing a cry of distress from persons who
were threatened with theft or violence from wild
animals, or from flood or fire. A person who was
able to render help but failed to do so was liable to
punishment.  Those who did not give assistance

1 Manu, IX, 235.

2 Ibid., 1X, 237.

8Ibid., IX, 240,

4 Ndrada, XV-XVI, 11-14.
8 Manu, IX, 276.

¢ Brhaspats, XXII, 17,
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according to their ability when a village was being
plundered, a dyke was being destroyed, or a high-
way robbery committed, should be banished with
their goods and chattels.’ According to Yajna-
valkya, they were liable to a fine.” The Arthasastra
of Kautilya contains more elaborate provisions on
the subject. One who, being near, did not run to
help another in danger -was liable to punishment.
Villagers on the banks of rivers were bound to
rescue persons carried down by floods.® He who
failed to run and help a man in the clutches of a
tiger or other wild animal was also liable to
punishment.*

We may refer to a few of the curious pro-
visions in the criminal law laid down by the
Smrtis. A dishonest goldsmith should be cut to
pieces with razors.” He who wantonly consorted
with a widow, who being a Candala touched men
of the higher castes, who fed a Stidra ascetic or
Sarhnyasin on religious or obsequial occasions, who,
although disqualified, performed religious rites,
was liable to a fine of a hundred Panas.® The
penal laws contained in the Arthasastra of
Kautilya are of considerable interest, as it is
likely that they corresponded more closely to the
actual administration of justice than the Smrtis.
Abuse of one’s own country, village, caste or

1 Manu, IX, 274.

t Yajravalkya, 11, 234.

3 Arthasastra (Mysore edition), p. 206.
¢ Ibid., p. 207.

8 Manu, 1X, 292,

8 Yajiiavalkya, 11, 234-235.
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society, temples and gods was an offence.!
If a travelling merchant halted in a
village and made his goods known to the head-
man and then suffered a loss of goods by theft or
otherwise, the headman had to make good the
loss. In certain other cases the owners or people
of the village or the detective officer had to make
good the loss.”* Those who partook of prohibited
food or drink were liable to be deported.® Vari-
ous kinds of punishment were recognised by
Kautilya, death by torture, impalement, burning of
head and hands, drowning (for Brahmins),
tearing by wild asses, or trampling to death by
bulls, cutting off the tongue and mutilation.
Kautilya winds up this chapter by saying that
though these punishments of death by torture have
been laid down by great sages, simple death is just
in the case of offenders who have not been guilty
of cruelty.  According to him, accused persons
were liable to torture of different kinds, if their
answers to questions were unsatisfactory,’ the
object probably being to extract confessions.
Public servants who were guilty of misconduct
in the discharge of their duties were, according to
Kautilya, liable to punishment. The various
kinds of misconduct on the part of a judge
which rendered him liable to punishment were
detailed at considerable length. ‘“When a
judge threatens, browbeats, sends out or

1 Arthasastra (Mysore edition), p. 194,
2 Ibid., p. 232.
31Ibid., p. 232.
4Ibid., p. 218.
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unjustly silences any one of the disputants in his
court, he shall first of all be punished with the first
amercement. If he defames or abuses any one of
them, the punishment shall be doubled. If he
does not ask what ought to be asked, or asks what
ought not to be asked, or leaves out what he him-
self has asked, or teaches, reminds or provides
any one with previous statements, he shall be
punished with the middlemost amercement. When
a judge does not inquire into necessary circum-
stances, inquires into unnecessary circumstances,
makes unnecessary delay in discharging his duty,
pestpones work from spite, causes parties to leave
the court by tiring them out by delay, evades or
causes to evade statements that lead to the settle-
ment of a case, helps witnesses giving them clues,
or resumes cases already settled or disposed of, he
shall be punished with the highest amercement.
If he repeats the offence, he shall both be punished
with double the above fine and dismissed.””

The rules laid down by Manu regarding the
qualifications of witnesses are interesting. It is
curious to note that among the competent witnesses
special mention is made of men with male issue.’
Among the persons who could not be summoned as
witnesses are the king, a Srotriya, a Vedic student,
and an ascetic who has renounced the world, as these
cannot be spared from their duties or occupations.®
But there is a general rule that in all cases of

1 Arthasdstra (Mysore edition), p. 222.
2 Mawu, VIII, 62.
31bid., VIII, 65.
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violence, of theft and adultery, of defamation and
assault, the rules about competency of witnesses
must not be strictly applied. In case of a conflict
of testimony, the king has to accept as true the
evidence of the majority. Itis only if the witnesses
are equal in number, that the weight to be attached
to the evidence depends upon the character of the
witnesses." The exhortation to the witnesses to
speak the truth is most solemn and appeals to the
strongest religious motives.” It is also interesting
to note that after this collective appeal to the wit-
nesses, the Brahmin witness is merely ordered to
speak. It is presumed that this request is suffi-
cient for a Brahmin to speak the truth. A Ksat-
triya witness is ordered to speak the truth. A
Vaisya witness must be ordered to speak the truth

1 Manu, VIII, 73.
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Manu, VIII, 81-86.
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on pain of being visited with the sin of theft of
kine, grain and gold; and a Stdra witness should
be ordered to speak the truth on pain of incurring
the sin of all degrading crimes.” Brahmanas who
tend cattle, who trade, who are mechanics, actors
(or singers), menial servants or usurers are to be
treated by the judge like Siidras.?

After this solemn exhortation, it is somewhat
disconcerting to find that perjury from a pious
motive is extenuated in certain cases.” Whenever
the death of a Vaidya, a Siidra, a Ksattriya or a
Brahmana would be caused by declaration of
the truth, a falsehood may be spoken, for such
falsehood is preferable to truth. Such witnesses
may expiate the guilt of the falsehood by certain
penances.*

The Brahmin occupies a position of privilege
in several respects. When a learned Brahmin
finds a treasure trove, he may take the whole of
it, for he is master of everything. When the king

1 Manu, VIII, 88-101.
2 1bid., VIII, 102.

8 According to the early Christian church, all lies are not equally
sinful. The degree of sinfulness depends on the mind of the
liar and the nature of the subject on which the lie is told. Tho-
mas Aquinas says that lying is not a mortal sin, if the end intended
be not contrary to charity. The Greek fathers maintained that an
untruth is not a lie when there is a ‘just cause’ for it; and as a
just cause they regarded not only self-defence, but also zeal for
God’s honour. (See E. Westermarck: The Origin and Development
of the Moral Ideas, Vol. 11, pp. 99-101.)

“Jeremy Taylor asks ‘who will not tell a harmless lie, to save
the life of his friend, of his child, of himself, of a good and brave
man?’” (E. Westermarck: The Origin and Development of the
Moral Ideas, Vol. 11, p. 104.)

¢ Manu, VIII, 103 ff.
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finds a treasure trove, he must distribute half to
Brahmins and put the other half into his treasury.
A Brahmin was also exempt from the payment of
taxes and tolls.? On the death of a Brahmana
without heirs, his property does not escheat to the
king, but it must be distributed to learned and
virtuous Brahmins, and if no such Brahmins are
to be found, it should be distributed even to men
who are members of the Brahmin caste.® Only a
Brahmana could be appointed by the king to inter-
pret the law and the king should under no circum-
stances allow a Siidra to settle the law.*

1 Manu, VIII, 37-38.
2 Ibid., VII, 133-136.
3 1bid., 1X, 189.

4 Ibid., VIII, 20.



CHAPTER VII
RIGHTS AND DUTIES OF RULERS AND SUBJECTS

ACCORDING to the theory propounded in the Manu-
smrtt and other Dharma Sastras, the institution
of kingship was created by God for the
protection of the people and the king was allegori-
cally represented as an incarnation of the eight
guardian deities of the world." He was therefore
supposed to possess the powers of these divinities.
The king was himself not above the law, but bound
to observe and enforce the precepts of the Dharma
Sastra, and his subjects were bound to obey all
lawful orders and decrees issued by him. He
was bound to enforce law and justice, to uphold
the laws of the country and castes and families, to
protect the weak, the poor, the aged and the infirm,
to refrain from oppression of his subjects, to
defend his kingdom against aggression and to
advance the interests of his people in all possible
ways. Taxes were not to be oppressive and he
was expected to raise revenue as the bees gather
honey from the flowers.? The king was to asso-
ciate with himself wise and learned counsellors
and in important matters he convened assemblies
of the people to ascertain their wishes, as King
Dasgaratha did when he intended to install Rima

1 Manu, V, 96; VII, 3-4.
2 Ibid., VII, 129.



108 EVOLUTION OF HINDU MORAL IDEALS

as Yuvardja. The revenue of the state is intended
to be used for the benefit of the subjects and not
to be spent merely for the pleasures of the king.*
A king who oppressed his subjects incurred the
risk of losing his life and kingdom.? It is laid
down in the Mahabharata that a king who, having
promised to protect his subjects, fails to do so,
should be killed by his combined subjects like a
mad dog.® The duties of the rulers and their
subjects were therefore reciprocal, the duty of
allegiance being correlated to the duty of protec-
tion. The king was held by the people to be res-
ponsible even for the seasons. A drought or«a
famine was often believed to be the result of the
king’s maladministration or sins. The supersti-
tion sometimes went the fanciful length of
attributing even premature deaths to the misdeeds
of the king.* We may, however, be certain that
this superstitious notion could hardly have been
carried to its logical consequences.

We may refer to some of the rules concern-
ing the duties of kings. The king was
required to exercise a strict vigilance over
all public servants. A low view was taken
of the integrity of public officials. The system of
espionage was generally adopted and spies are

1 Mahabhdrata, Udyogaparva, 118, 13-14.

3 Manw, VII, 111, ~

8 Mahabharata, Anusdsanaparva, 61, 33.

4 The belief that national catastrophes are inflictions for the
vices or the religious errors of leading men has been entertained

in European countries also. See W. E. H. Lecky: History of
European Morals (Library edition), Vol. II, p. 236.
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generally described as the eyes of the king. The
king was required to appoint a loyal minister to
supervise the conduct of affairs by the administra-
tive heads of groups of villages and in every town
he had to appoint a high official to superintend all
affairs. It is interesting to note the reason for
this close supervision. Manu says that the ser-
vants of the king who are appointed to protect the
people generally become corrupt knaves and the
subjects should be protected against them. Those
officials who took bribes from suitors were to be
banished from the kingdom and their property was
te be confiscated.* Those who were guilty of
treason by serving the king’s enemies, those who
corrupted his ministers and those who forged
royal edicts were to be put to death. The methods
adopted for the detection of crimes included the
employment of spies, of old reclaimed thieves and
other disreputable characters and the instigation
through the agency of the police and bad characters
of suspected persons to commit crimes. The spies
and other detective officers were to assume dis-
guises, consort with the suspected persons and
induce them to commit crimes. They were to be
inveigled into the presence of the officers of justice,
but if they scented danger and refused to come,
they were to be attacked and slain, together with
their friends, blood relations and connections.?
There is a chapter in Kautilya’s Arthasastra
which deals with the various methods of getting

1 Manu, V11, 123-124,
2 Ibid., IX, 259-272.
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rid of courtiers and officials suspected of treason
and other seditious persons. The intrigues and
plots which are recommended for this purpose are
of a Machiavellian character.* The depravity of
the standard of morality displayed in these maxims
of the Arthasastra surpasses one’s imagination and
it is to be hoped that it was not characteristic of
the methods ordinarily adopted by kings for dealing
with persons of these classes, but referred rather to
the disturbed condition of the age in which the
Arthasastra was composed. As is usual in the case
of all despotic monarchies, the king was living in an
atmosphere of intrigue and in constant fear of trea-
chery. The food of the king had to be previously
examined and hallowed by sacred texts that des-
troy poison. His food was to be mixed with anti-
dotes against poison and he was to be careful to
wear gems which destroy poison. The dress and
ornaments of his female attendants should be care-
fully searched to guard against the possibility of
their concealing poison or weapons. He had to
observe similar precautions with regard to his
carriage, bed, seat, bath, toilet and all his ornaments.

It is interesting to notice that courtesans were
often utilised by the criminal investigation depart-
ment in the detection of offences. There was a
public officer appointed in the time of the Artha-
Sastra for the superintendence of prostitutes. There
is a whole chapter in the Arthasdstra containing
elaborate provisions on this subject. =~ Those who
taught the fine arts and other accomplishments to

1 See Arthasastra (Mysore edition), pp. 236-240.
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prostitutes, female slaves and actresses were to be
provided with maintenance from the state.
Another extraordinary provision was that if a
prostitute did not yield her person to anyone under
the orders of the king, she was liable to a sentence
of a thousand lashes with a whip or a fine of five
thousand Panas.’

The vice of gambling was not unknown to the
ancients even in the age of the Rg Veda. The evil
was deplored and reprobated, and the lament of the
gambler is the subject of a beautiful hymn in the
Rg Veda.? Gambling and betting were considered
most serious vices and the king was required by
Manu to spare no pains in suppressing them. Gam-
bling was known to have produced great enmity in
a former age. It was regarded as equivalent to
open theft.® The difference between gambling and
betting (Dyfita and Samahvaya) was that the term
‘gambling’ was used where inanimate things like
dice, staves of ivory or bits or slices of leather were
used, and the term ‘betting’ was used where birds
or animals were the subject of wager. The king
was required to suppress these two vices and those
addicted to them were to be sentenced to corporal
punishment and immediate banishment. Later law-
givers preferred the policy of regulation to that of
prohibition. Suppression of a generally prevalent
instinct was found impracticable and it was con-
sidered the wiser course to adopt a system of licens-

1 Arthasastra (Mysore edition), p. 125.
2Rg Veda, X, 34.
8 Manu, IX, 222, 227.
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ing and control and turn it to public uses by mak-
ing it a source of revenue and a help to the detection
of crime. According to Apastamba, the king was
to build an assembly house at some distance from
the town with doors on all sides and erect a gaming
table there. Men of the first three castes who were
pure and truthful were allowed to play there.?
According to the Arthasastra, the keeper of a gam-
ing house should allow gambling only in one place
under his supervision to enable him to help in the
detection of those who live by underhand means.
He has to supply proper dice at a fixed charge and
is to take from the winner five per cent. of the
stakes, the hire of the dice and other accessories
and a charge for supplying water and accommoda-
tion and for the licence.? In another chapter there is
an interesting discussion by Kautilya of the vices
to which men are addicted and he considers the
relative evils of gambling and drinking, and he
seems to think that gambling is the worse of the
two evils.? Yajhavalkya also provides for the
regulation of gaming houses. The keeper of a gam-
ing house should take from a gambler five per cent.
when the stakes amount to a hundred or more and
ten per cent. in other cases. The gaming house is
protected by the king and the keeper must pay the
appointed share of the profits to the king. The
payment of the stakes can be enforced by the win-
ner only when the game has been played in a public
assembly of gamesters in the presence of the keeper

1 Apastamba, 11, x, 25, 12-13.
2 Arthasastra (Mysore edition), pp. 197-198.
8 Ibid., p. 328,
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and of the king’s superintendent and the king’s
share has been paid. Those who played with false
dice should be branded and banished. @ Gaming
was to be allowed only under the supervision of a
single authority, so that it might be a means of de-
tection of thieves. The master of a gaming house
should arrange the game and pay the stakes to the
winners. He is himself entitled to a profit of ten
per cent. Those who gamble must either get a
licence from the king or pay to the king the share
due to him and play in public. A man who has not
paid his debts incurred in gambling is not per-
mitted to enter another gaming house. They were
regarded as debts of honour which a man must pay
of his own accord.” Brhaspati refers to the prohi-
bition of gambling and betting by Manu because
it destroys truth, honesty and wealth. But it
was permitted by other law-givers when conducted
so as to allow the king a share of every stake.® One
who was defeated in a secret game or was ignorant
of the rules, or though acquainted with the game
has lost by foul play, should be released and one
who has forfeited his entire wealth in a game should
not be compelled to give the whole of it.*
According to Bodhayana, the drinking of spiri-
tuous liquor was a heinous offence on the part of a
Brahmin and he was to be branded with the sign of
a tavern and banished. The religious penance

1 Yajiiavalkya, 11, 199-203.

2 Narada, XVII, 2, 5, 7, 8.

8 Brhaspati, XXVI, 1.

4Jbid., XXVI, 7.

5 Bodhayana, 1, x, 18, 18.
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prescribed was to pour hot spirituous liquor into
his mouth. Various penances are prescribed by
Manu for a Brahmin who has intentionally drunk
spirituous liquor, to expiate his sin. One of the
methods of expiation prescribed is to drink red-hot
boiling liquor till he is scalded to death.* Accord-
ing to the Arthasdstra, elaborate provisions are to
be made in the excise department for the regulation
of the manufacture, consumption and sale of liquor.
For consumption outside a shop, liquor was to be
sold only to men who were well known and of good
character. The liquor shops too were to be utilis-
ed for the detection of offenders and bad characters.
Liquor could not be sold below its price and bad
liquor could be given only to slaves or workmen
in lieu of wages or to draught animals and hogs.
The taverns should contain apartments with sepa-
rate beds and seats. The drinking saloons were
to be adorned with flowers, filled with scents, and
made comfortable according to the season. The
police should employ spies in the shops to watch
the character and movements of the customers.?
Aggressive wars were not forbidden and terri-
torial aggrandisement or extension of sovereignty
was a legitimate ambition in a king. When he
gained a victory, he must proclaim the safety of the
inhabitants of the conquered territory. After
ascertaining the wishes of the people in the conquer-
ed state, he must place a member of the family of
the deceased ruler on the throne, imposing his own

1 Manw, 1X, 235, 237; XI, 91,
2 Arthasdstra (Mysore edition), p. 119,
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conditions upon him, He must maintain the laws
and customs of the conquered country and honour
the new king and his ministers and important offi-
cials with precious gifts.

We may now pass on to the principles of ethics
governing the conduct of duels and battles and
wars. A distinction must here be made between
the principles applicable to single combats or duels
and those applicable to the conduct of war. In lay-
ing down the duties of a king, Bodhayana says that
he should not turn back in battle and should not
strike with barbed or poisoned weapons. He must
not fight with those who are in fear, intoxicated,
insane or out of their minds, nor with those who
have lost their armour, nor with women, nor with
infants, aged men or Brahmanas who are not
assassins.” Apastamba declares that the Aryas
forbid the slaughter of those who have laid down
their arms, of those who beg for mercy with flying
hair or joined hands and of fugitives.® The rules
contained in the Manusmyti are more elaborate.
When a king fights with his foes in battle, he must
not strike with concealed weapons (like a sword-
stick), nor with such as are barbed or poisoned or
the points of which are blazing with fire. He may
not strike a dismounted enemy, nor a eunuch, nor
one who supplicates with folded hands, nor one who
flees with flying hair, nor one who has sat down,
nor one who has surrendered himself as a captive,

1 Manu, VII, 201-203.
2 Bodhdyana, 1, x, 18, 9-12.
8 Apastamba, 11, v, 10, 11.
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nor one who is sleeping, nor one who has lost his
armour, nor one who is naked, nor one who
is without weapons, nor one who looks on
without taking part in the fight, nor one
engaged with another antagonist, nor one
whose weapons are broken, nor one afflicted with
sorrow, nor one who has been grievously wounded,
nor one who is in terror, nor one who has turned
back from the field. In all these cases the king
should remember the duty of honourable warriors.*
These are the rules laid down for all Ksattriyas
engaged in battles. It must be remembered that
according to the Indian methods of battle, warriors
were often engaged in single combats and hand to
hand fights and the principles above referred to
were applicable to these cases. But in the con-
duct of a campaign recourse was often had and
allowed to stratagems and rules of warfare which
did not lean on the side of leniency. A king may
besiege his enemy, devastate his country and spoil
his supplies, grass, fuel, food and water. He may
also destroy the enemy’s tanks, ramparts and
ditches, attack him unawares and alarm him
at nights. He may also instigate the enemy’s
subjects to revolt. As victory in an engagement
is always uncertain, he must avoid fighting as far
as possible and must seek to attain his object by
conciliation or gifts or by fomenting dissensions
in the enemy’s ranks. But if the other three
methods fail, he must fight to conquer.® A righte-

1 Manu, VII, 90-93.
2Ibid., VII, 195-200,
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ous battle was considered the highest good for a
Ksattriya.' Death in the battlefield should be
welcome to the warrior and death in his own home
should be regarded as inglorious. The ethics of
honourable warfare laid down for the Ksattriyas
have seldom been equalled and never surpassed by
any code of chivalry in the world. It must not,
however, be supposed that this ideal was invaria-
bly or strictly observed. @ There were occasional
lapses, as for instance in the case of Bhima who
killed his adversary Duryodhana by hitting him
in the thigh. Duryodhana’s mother, Gandharj,
reproached Bhima for hitting her son below the
belt. Bhima tried to defend himself on two
grounds, on the ground that he was driven to
do so as a matter of sheer necessity and self-protec-
tion against a foe of superior strength and also
on the ground that, Duryodhana having insulted
Draupadi by inviting her to sit on his lap and baring’
his thigh for the purpose, the punishment was
appropriate to the offence.”

It is laid down in the Mahabharata that a
wounded enemy should either be restored to his
own home or treated in the conqueror’s country
and discharged after recovery.’

1 Bhagavadgita, 11, 31.
2 Mahabharata, Striparva, 15, 2-10.
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CHAPTER VIII

MISCELLANEOUS TOPICS
Ahirirsa
It has generally been recognised to the credit of
the Hindu religion that kindness to animals has
been inculcated as a sacred duty. It is unnecessary
to seek an explanation for this precept in the
doctrine of transmigration of souls. The sanctity
attached to all kinds of life and the duty of abstain-
ing from any form of injury or hurt to livirig
beings and showing compassion to all animals
down to the smallest creatures was one of the
essential tenets of Hinduism.* It is a mistake to
suppose that the doctrine of Ahirhsi was for the
first time taught by Buddha and that the Brahmins
borrowed the doctrine from Buddhism. What
was novel in Buddha’s teaching was not the
doctrine of Ahirhsa or compassion to living beings,
but his condemnation of blood sacrifices. The
slaughter of animals as a sacrifice to the gods was
part of the old Vedic religion as of most other
primitive religions in the world and it was regard-
ed as one of the few lawful exceptions to the
injunction against the taking of life. The injunction
was particularly stringent in the case of the Brah-
min. To what fanciful lengths it was preached is
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